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PBIVTBBS   AND   STBRSOTTPIBS, 
ALBAITT,  R.  T. 


PKEFAOB. 


I  can  asBure  the  profe88ion  that  it  is  with  no  small  degree 
of  trepidation  that  I  sabmit  this  work  to  their  critiGism.  But, 
whatever  may  be  the  reception  with  which  it  meets  at  their 
hands,  I  have  the  consciousness  that  I  have  labored  earnestly, 
faithfoUy  and  honestly  to  make  it  a  work  worthy  their  patronage 
and  favor.  That  it  is  not  free  from  faults,  I  am  f ally  aware, 
bnt  it  mnst  be  remembered  that  I  was  a  pioneer  in  this  ^^  wilder- 
ness" of  law,  with  no  compass  to  guide  me^  but  left  to  find  my 
way  through  the  entangled  mass,  as  best  I  might.  No  work 
upon  the  subject  has  previously  been  written,  and,  while  there 
are  numerous  works  in  which  a  single  chapter  is  devoted  to  the 
subject,  yet,  in  every  instance,  I  have  found  those  chapters  worse 
than  useless,  as  affording  any  light  upon  the  subject.  They 
are  neoessarily  superficial  views  of  the  subject*  and  calculated 
to  mislead,  rather  than  to  serve  as  a  guide. 

I  have  examined  most  of  the  decided  cases  bearing  upon  the 
various  branches  of  the  subject  in  the  reports  of  the  courts,  both 
of  this  country  and  England,  that  were  within  my  reach.  I 
believe  that  none  of  any  importance  have  escaped  my  attention. 
If  so,  it  has  been  through  inadvertence,  and  not  design. 

That  the  work  may  be  found  useful,  both  to  the  student  and 
practicing  lawyer,  is  my  earnest  wish,  and,  if  I  have  failed  to 
grasp  the  subject  with  that  vigor,  or  to  set  it  forth  with  the 
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cleaniess  desirable,  I  have  the  satisfaction  of  knowing  that  I 
have  at  least  cleared  the  way  for  some  abler  and  more  vigorons 
writer,  who  may  hereafter  take  np  the  subject. 

Albany,  N.  T.,  April  12, 1876. 

H.  G.  WOOD. 


PREFACE  TO  SECOND  EDITION. 


This  work,  written  eight  years  ago,  met  with  such  a  favorable 
reception  at  the  hands  of  the  profession  that  I  have  been  induced 
to  revise  it  and  bring  it  down  to  the  present  state  of  the  cases. 
Considerable  matter  has  been  eliminated  from  the  former  edition 
and  replaced  by  other  matter,  which  was  regarded  as  of  more  im- 
portance, bnt,  notwithstanding  an  attempt  on  my  part  to  keep  the 
work  down  to  its  original  size,  the  text  has  been  increased  by 
aboat  one  hundred  and  fifty  pages,  whUe  the  actual  amount  of 
new  matter  added  is  really  about  two  hundred  and  twenty-five 
pages.  The  amount  of  litigation  under  this  head  of  the  law  has 
hugely  increased  in  the  past  few  years,  but  I  am  happy  to  say  that, 
except  in  one  or  two  matters  of  minor  importance,  no  changes  in 
the  rules  advanced  by  me  have  been  made  by  the  courts,  and  in 
some  instances,  in  which  I  went  in  advance  of  the  cases,  or  ques- 
tioned the  doctrine  involved  in  them,  I  have  been  fully  sus- 
tained by  the  courts  of  the  State  whose  doctrine  was  questioned. 
I  do  not  say  this  in  a  boastful  spirit,  but  as  an  expression  of  my 
satisfaction  at  finding  that  my  labors  in  this  field  were  not  such  as 
to  mifilaad  the  profession,  and  I  trust  that  this  edition  will  be 
found  equally  reliable  and  to  embody  every  phase  of  the  topics  of 
any  practical  importance  to  the  profession. 

H.  G.  WOOD. 
BosTOK,  Manrch  8,  1883. 
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NinSANOES. 


CHAPTER  FIRST. 

inJIBANOES  DKFINJfiD  AND  OULSSIFIED. 

8ia    1.  NaisaDces  dafinod. 

8vc.    3.  Injury  and  damage,  not  the  test. 

Svc.  8.  Diminution  of  the  value  of  property  not  enough ;  injury  must  he  tan- 
gible, or  Bueh  aa  impairs  its  enjoyment. 

Bbc.  4.  Aet  most  not  only  yiolate  another's  right,  but,  generally,  must  affeet 
them  prejudicially. 

Sic.  6.  When  a  right  is  violated,  the  law  presumes  damage.  Ashhy  v.  White ; 
Barker  v.  Green;  Strong  «.  Campbell. 

Bbc.  6.  The  motives  of  a  party  have  no  bearing  in  determining  the  question  of 
naisanoe.  Tipping  «.  St.  Helen  Smelting  Go. ;  Hnckenstine's  Ap- 
peal; Toyhale's  Case ;  Bex  «.  White ;  Attorney-General  o.  Steward. 

fiac.  7.  Fanciful  notions  not  regarded ;  injury  must  be  to  a  substantial  right. 
Pickard  o.  Collins;  Mahan  v.  Brown. 

Sbc.    8.  Wnde  V.  Minsterley ;  Slingsley  v,  Barnard;  Aldred's  Case. 

Sac.    9.  Bole  in  Walter  o.  Selfe. 

Sbc.  10.'  Bole  in  Tipping  «.  St.  Helen  Smelting  Co.;  Ross  «.  Butler. 

Sbc.  11.  Nuisances  arise  from  violation  of  oommon-law  rights.  Bulbrooke  «. 
Qoodere. 

Sbc.  12.  Statutory  provisions  as  to  nuisances  do  not  take  away  common-law 
remedy,  unless  so  provided.     Ben  wick  v,  Morris. 

Sbc.  18.  Nuisances  most  commonly  arise  from  misuse  of  real  property. 

Sac.  14.  Nuisances  are  public,  private  and  mixed.    Public  nuisance  defined. 

Sbc.  15.  Private  nuisance  defined. 

Sbc.  16.  Mixed  nuisance  defined. 

SsonoK  1.  Definition  oi;  as  legal  term.  —  A  Buisance,  in  the  or- 
dinary Benge  in  which  the  word  is  used,  is  any  thing  that  pro- 
duces an  annoyance,  any  thing  that  disturbs  one  or  is  offens- 
ive; bat  in  legal  phraseology  it  is  applied  to  that  class  of 
wrongs  that  arise  from  the  unreasonable,  unwarrantable  or 
unlawful'  use  by  a  person  of  his  own   property,  real  or  per- 

I  Smith's  Manual  of  Common  Law,  son,  9  Barb.  (N.  7.)  850;  Plant  «. 
7;  1  HiUiard  on  Torts.  680 ;  4  Jacob's  Long  Island  Railroad  Co.,  10  id.  26. 
l*w  Dictionarj,  414;  Harris  o.  Thomp- 
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sonal/  or  from  his  own  improper,  indecent  or  unlawful  p 
conduct,*  working  an  obstruction  of  or  injuiy  to  a  ri 
another  or  of  the  public,  and  producing  such  material'  ann* 
inconvenience,  discomfort  or  hurt,  that  the  law  will  prei 
consequent  damage/  Indeed  it  may  be  stated,  as  a  general 
sition,  that  every  enjoyment  by  one  of  his  own  property, 
violates  the  rights  of  another  in  an  essential  degree,  is  a  ni 
and  actionable  as  such  at  the  suit  of  the  party  injured  t1 
While  it  is  true  that  every  person  has  and  may  exercise  ex 
dominion  over  his  own  property  of  every  description,  an( 
right  to  enjoy  it  in  all  the  ways  and  for  all  the  purposes  in 
such  property  is  usually  enjoyed,*  yet,  this  is  subject  to  th< 
fication  that  his  use  and  enjoyment  of  it  must  be  reasonat 
such  as  will  not  prejudicially  affect  the  rights  of  others, 
part  of  the  great  social  compact  to  which  every  person  is  a 
a  fundamental  and  essential  principle  in  every  civilized  c 
nity,  that  every  person  yields  a  portion  of  liis  right  of  a 
dominion  and  use  of  his  own  property,  in  recognition 
obedience  to,  the  rights  of  others,  so  that  others  may  also 
their  property  without  unreasonable  hurt  or  hindrance/ 

^  Michael  «.  Alestree,  3  Lev.   172  ;  an  act  that  it  is  competent  for 

Dixon  V.  Bell,  1  Stark ie,  228  ;  2  Star-  act,  authorizes  an  act  to  be  don 

kie's  Ev.  532 ;  Jones  v.  Perry,  2  Esp.  would  otherwise  be  a  nuisance 

482.    A  use  of  property,  that  at  com-  is  made  lawful  and  is  not  a  n 

mon  law  is  held  to  be  a  nuisance,  does  so  far  as  the  public  are  co 

not  cease  to  be  so  because  the  same  unless  the  power  given  by  the 

act  is  made  an  offense  by  statute  and  ture  is  exceeded.     Leigh  v. 

a  different  punishment  provided  ;  the  velt,  2  Duer  (N.  Y.  Sup.  Ct.),6 

party  creating  the  nuisance  may  be  Hams  v.  Railroad  Co.,  18  Barb 

pursued  under  either  the  common-law  223;  Ren  wick  v.  Morris,  7  ] 

or    statutory    remedy.     Wetmore    tj.  Y.),  575. 
Tracy,  14  Wend.(N.  Y.)  250;  Ren  wick        »  Smith's  Manual  of  Commc 

f>.  Morris,  7  Hill  (N.  Y.),  575;  People  8;  Addison  on  Torts,  74;    2  5 

V.  Sands,  1  Johns.  (N.  Y.)  78  ;  Millbb,  N.  P.  1129 ;  Crump  «.  Lamber 

J.,  in  Heeg  «.  Licht,  80  W.  Y.  579  ;  86  8  Eq.  Cas.  409  ;  Tipping  c.  Si 

Am.  Rep.  654.  Smelting  Co.,  4  B.  &  S.  608 ;  ( 

•  Regina  tj.  Gray,  4  Post.  &  Fin.  73  ;  Ledbitter,  13  C.  B.  N.  S.  470. 
State    V.  Jones,  9    Ired.  (N.   0.)  88;        ^  Ashby  f>.  White,  2  Ld.  Raj 

Noliu  f).  Mayor,  etc.,  4  Yerg.  (Tenu.)  Lansing  v.  Smith,  8  Cow.  (N. ' 

163 :  Dixon'sCase,  8  M.  &  S.  11 ;  Rooth  Butler  v.  Kent,  19  Johns.  (N. 

V.  Wilson  1  B.  &  A.  69 ;  State  «.  Tay-  Coke's  Inst.  56a;  Robert  Mary 

lor,  29  Ind.   517;  Commonwealth  o.  9  Coke,  112. 
Temple,  14  Gray  (Mass.),  69;  Rex  v.        *  Radcliff's  Executors  «.  Bi 

Smith,  2  Stra.  704.     Nuisances  always  4  N.  Y.  195. 
arise  from  unlawful  acts.  That  which        *  Barnes  «.  Hathom,   7  Ai 

is  lawful  can  never  be  a  nuisance.  Reg.  811 ;  54  Me.  124. 
Therefore,  where  the  legislature,  by 
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an  essential  rule,  a  wise  provision  of  the  law,  and  one  that  is  for 
the  mntnal  protection  and  benefit  of  every  member  of  society. 

Sko.  2-  TestoC  —  It  is  not  every  use  of  one's  property  that 
works  an  injury  to  the  property  of  another  that  creates  a  nui- 
sance. Injury  and  damage  are  essential  elements  of  a  nuisance, 
but  they  may  both  exist  as  the  result  of  an  act  or  thing,  and 
yet  the  act  or  thing  producing  them  not  be  a  nuisance;  for, 
as  has  been  before  stated,  every  person  has  a  right  to  the  reason- 
able enjoyment  of  his  property,  and  so  long  as  the  use  to  which 
he  devotes  it  violates  no  rights  of  another,  however  much  dam- 
age others  may  sustain  therefrom,  his  use  is  lawful,  and  it  is 
*'  damnum  ahaque  vnQwriaP  * 

As  to  what  is  a  reasonable  UBe  of  one's  property  must  necessarily 
depend  upon  the  circumstances  of  each  case,  for  a  use  for  a  particu- 
lar purpose  and  in  a  particular  way,  in  one  locality  that  would  be 
lawful  and  reasonable,  might  be  unlawful  and  a  nuisance  in  an- 
other." A  slaughter-house  may  be  erected  so  far  away  from  a  city 
or  town,  or  from  dwelling-houses,  as  to  produce  no  offensive  results, 
and  the  business  of  slaughtering  cattle  may  be  lawfully  carried 
on  there,  even  though  by  reason  thereof  the  lands  in  the  vicinity 
are  rendered  less  salable,  and  in  that  respect  less  valuable ;  in 
&ct,  even  though  the  owners  should  be  unable  to  sell  them  at  all 
by  reason  of  the  existence  of  the  slaughter-house.     But,  when 

'  In  Thurston  «.  Hancock,  13  Mass.  of  a  new  building  that  he  was  about 

820,  the  plaintiff  erected  a  valuable  to    erect,    began    to   excavate  to  the 

residence  upon  Beacon  street,  in  the  depth  of  several  feet  below  the  walls 

city  of  Boston,  on  a  lot  adjoining  the  of  the  church,  which  endangered  the 

defendant's,  fie  took  the  precaution  to  safetj  of  the  <^urch.    On  hearing,  the 

laj  bis  foundation  wall  sixteeo  feet  court  dissolved  the  injunction,  on  the 

below  the  surface.    After  his  building  ground  that  the  defendant  had  a  riffht 

was  completed,  the  defendant  entered  to  make  the  excavation,  and  the  plaint- 

apon  his  lot  and  made  an  excavation  iffs  had  no  redress, 

thirtj-two    feet    deep,    cracking   the  'Bradj^.  Weeks,  8  Barb.  157;  Peck 

foundation     walls  of    the   plaintiff's  v.  Elder,  8  Sandf.  (N.  Y.)126;  Walter 

house,  and  rendering  them  so  insecure  r>.  Self e,  4  De  G.  &  S.  828 ;  Bamford  «. 

that  be  was    compelled  to    take  his  Tumlej,  8  B.  &  S.  62;  Tipping  «.  St. 

house  down.  The  court  held  that  there  Helen  Smelting  Co.,  4  id.  608 ;  Barnes  t). 

could  be  no  recovery.     So  in  La  Sala  Hathom,  7  Am.  L.  Reg.  84 ;  54  Me.  124 ; 

V.  Holbiook.  4  Paige's  Ch.  (N.  T.)  160,  Add.  on  Torts,  74;   Darganv.  Wad- 

the  plaintiffs  bad  erected  a  large  and  dill,  0  Ired.  (N.  C.)  244  ;  Rhodes  «. 

eostlj  church  upon  a  lot  in  New  York  Dunbar,  7  P.  F.  Smith  (Penn.),  274 ;  57 

city  adjoining  the  defendant's,  and  the  Penn.  St.  274;  Weir's  Appeal,  1  Am. 

defeodaat,  to  lay  the  foundation  walls  Law  Times,  88 ;  74  Penn.  St.  280. 
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the  city  or  town  extends  bo  far  in  that  direction,  or  the  lai 
the  vicinity  ore  occupied  for  dwellings,  so  that  the  bosine 
comes  so  ofEensive  as  to  interfere  with  the  reasonable  enjoj 
of  the  surrounding  premises,  for  the  purposes  of  habitati 
other  purposes,  the  business  becomes  unlawful  and  a  nuii 
and  must  yield  to  the  superior  rights  of  others,  even  thou^ 
loss  thus  entailed  upon  the  owner  is  ruinous/ 

In  a  Kew  York  case,'  which  was  an  action  to  restrain  tb 
tinuance  of  a  slaughter-house  in  a  certain  locality,  Paige, 
delivering  the  opinion  of  the  court,  said :  "  When  the  slau 
house  was  erected,  it  incommoded  no  one ;  but  now  it  inte 
with  the  enjoyment  of  life  and  property,  and  tends  to  depri 
plaintiffs  of  the  use  and  benefit  of  their  dwellings.  As  tli 
extends,  such  nuisances  should  be  removed  to  the  vacant  g 
beyond  the  immediate  neighborhood  of  the  residences  of  tl 
zens.  This,  public  policy,  as  well  as  the  health  and  coini 
the  population  of  the  city,  demands." 

Seo.  3.   IMminution  of  value  not  enoogh,  miut  be  tangible  li^ 

In  order  to  create  a  nuisance  from  a  use  of  property,  the  use 
be  such  as  to  work  a  tangible  injury  to  the  person  or  propc 
another,  or  as  renders  the  enjoyment  of  property  essei 
uncomfortable.  It  is  not  enough  that  it  diminishes  the  vs 
surrounding  property.  It  is  not  enough  that  it  renders 
property  less  salable,  or  that  it  prevents  one  from  lettii 
premises  for  as  large  a  rent  as  before,  or  to  as  responsi 
respectable  tenants.  It  must  be  such  a  use  as  produces  a  ta 
or  appreciable  injury  to  the  property,  or  as  renders  its  enjo 
essentially  uncomfortable  or  inconvenient.'      When  the  i 

^  Rhodes  «.  Dunbar,  57  Penn.  St.  274;  bj  increased  danger,  or  as  subf 

Bradj  v.  Weeks,  3  Barb.  (N.  Y.)  159;  I7  Impairs  their  value.     In  Ti] 

Catlin  V.  Valentine,  9  Paige's  Ch.  (N.  St.  Helen  Smelting  Co.,  11  J 

Y.)  575  ;  Weir's  Appeal,  1  Am.  Law  the  court  sajs  :    "In  an  actioi 

Times,  38;  74  Penn.  St.  280.  injury  to  property  from  noziou 

*  Brady  v.  Weeks,  3  Barb.  (N.  Y.  S.  arising  upon  the  lands  of  anot 

C.)  159.  injury  must  be  such  as  visib 

sKyan«.  Copes,  11  Rich.  (S.  C.)  L.  minish  its  value,  comfort  and 

217.     It  was  held  that  the  effect  must  ment."    Lansing  «.  Smith,  8  C 

be  such  that  the  property  cannot  be  Y.)  153.  In  Gibson  v.  Donk,  7  li 

enjoyed  as  fully  and  amply  as  before,  87,  the  plaintiff  brought  an  m 

or  as  renders  them  unfit  for  habitation  a  nuisance  by  the  establiahmc 
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nnisanoe  is  establiBhed,  by  showing  it  to  be  productive  of  leBults 
that  bring  it  under  that  head,  iken  the  depreciation  of  the  salable 
or  rental  value  of  the  property  may  be  considered  in  determining 
the  damages  therefrom ;  but  the  fact  that  the  use  produces  such 
depreciation,  of  itself,  is  not  sufficient  to  make  the  use  complained 
of  a  nuisance/ 

Thus,  a  business  that,  by  reason  of  the  fumes  or  vapors  that 
arise  from  it,  produces  a  visibly  injurious  effect  upon  vegetation 
by  preventing  its  growth,  or  seriously  injuring  or  destroying  it, 
or  that  produces  a  visible  damage  to  buildings  or  other  property, 
may  be  anuisance  even  though  it  does  not  render  the  enjoyment  of 
]if e  less  comfortable,  or  produce  any  ill  effects  to  the  occupants  of 
surrounding  premises.'  So,  too,  a  use  of  premises  that,  by  reason 
of  its  peculiar  results,  renders  the  enjoyment  of  life  uncomfort- 
able, is  a  nuisance,  although  it  produces  no  visibly  injurious  efEect 
upon  property  of  any  kind :  Such  as  noise,  so  continuous  and 
excessive  as  to  produce  serious  annoyance,*  or  vapors,  or  noxious 
smells  that  render  the  enjoyment  of  life  uncomfortable,*  or  that 
by  reason  of  its  extremely  hazardous  character  creates  a  reason- 
able apprehension  of  injury  therefrom,  either  to  the  lives  or 
property  of  those  in  its  vicinity  —  such  as  powder-mills  or  maga- 

eoal  jard  near  hiB  premiBea ;  none  of  by  its  pioximitj  thereto   waa   relied 

the  naoal  conGomitanta  of  a  naiaance  on.    The  coart  held  that  this  was  not 

were  shown  to  ariae  from  the  yard,  Buffioient  to  eetabUah  the  fact  of  nni- 

ukI  the   fact  that  it  depieciated  the  sance. 
rental  valne  of  the  plaintiff's  premiaea 

>  Ofbaon  e.  Donk,  atkJU.  Seamen,  63  N.  T.  068,  vapors  from  use 

*Tippinge.  St.  Helen  Smelting  Co.,  of  bituminous  coal,  injurious  to  vege- 

4  B.  a  8. 606 ;  also  116  Eng.  Com.  L,  tation,  was  held  a  nuisance. 

60a  In  LUly's  Register,  toI.  2.  p.  809,  *  Brill  e.  Flagler,  23  Wend.  (N.  T.) 

it  is  said :  "  Case  Ties  for  melting  lead  354 ;  EUiottson  v.  Feetham,  2  Bing.  N. 

so  near  to  the  plaintifPs  dose  that  it  C.  184;  Street  e.  Tugwell,  2  Selw.  209 ; 

spoiled  his  grass  and  wood  there  grow-  Carrington  «.   Taylor,  11  East,   571; 

ing,  though  this  was  a  lawful  trade  Keeble  «.  Hickerin^dll,  id.  574 ;    Bex 

and  for  the  benefit  of  the  nation ; "  and  «.  Smith,  1  Stra.  704 ;  Fish  v.  Dodge, 

he  dtee  Jones  «.  Powell,  Hutt.  186,  4  Den.    (N.  Y.)  811 ;  Dennis  v.  Edk- 

and  Palmer,  686.     In  Huckenstiue's  hart,  8  Grant's  Gas.  (Penn.)  890 ;  Allen 

Appeal,  70  Penn.  St.  102,  the  point  was  v.  Lloyd,  4  Esp.  200. 

nJsed,  bnt  the  facts  not  showing  that  ^  Campbell  e.  Seamen,  68  K.  T.  568; 

the  injury  to  -vegetation  resultea  from  20  Am.  Rep.  567 ;  Pickard  o.  Collins, 

the  vapors,  the  question  was  not  dl-  28  Barb.  (N.  Y.)  444;  Catlin  «.  Valen- 

lectly  decided.     Hankhart  e.  Hough-  tine,  9  Paige,  675;  Walter  v.  Selfe,  4 

ton,  87  BeaT.  425.    In  Campbell  «.  De  0.  &  8.  fiaS. 
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zines  in  a  town  or  city,  or  near  dwellings  or  public  roads.*  [ 
are  many  unpleasant,  and,  indeed,  offensive  things,  that  mi 
borne  with  by  the  owners  and  occupants  of  estates,  be< 
although  offensive  to  the  eye  or  cultivated  tastes  of  p* 
they  do  not  trench  upon  any  recognized  legal  right ;  and  1 
the  case,  even  though  the  thing  complained  of  mate 
lessens  the  value  of  surrounding  property.  An  unobsti 
prospect  may  greatly  enhance  the  value  of  a  dwelling,  bu 
circumstance  does  not  prevent  the  owner  of  adjacent  estates 
making  erections  thereon  that  completely  hide  or  destro] 
so  the  presence  of  elegant  buildings  upon  a  street  greatly  en 
the  value  of  property  upon  the  street,  either  for  dwellii 
business  purposes,  but  this  does  not  prevent  an  owner  of  pr< 
there  from  making  any  species  of  erections  thereon,  ho 
rude  or  cheap,  which  is  not  otherwise  a  nuisance.'  A  to 
cemetery  near  dwellings  is  by  no  means  calculated  to  be  pic 
either  to  the  eye  or  the  mind,  and  may,  indeed,  be  a  soij 
great  annoyance  to  ordinarily  nervous  people,  and,  generall; 
likely  to  detract  from  the  eligibility  of  a  locality,  eithi 
habitation  or  for  the  purposes  of  business,  and  consequent 
tracts  from  the  value  of  surrounding  property;  but  nei 
tomb,  whether  public  or  private,  nor  a  cemetery  in  a  city 
lage,  is  a  nuisance,  unless  it  in  some  manner  affects  the  pi 
health  of  the  occupants  of  dwellings  in  its  vicinity,  or  be 
offensive  by  reason  of  stenches  emitted  therefrom.*  It  n 
stated  as  a  rule  reasonably  well  settled  that  neither  a  pri\ 
public  tomb,  or  cemetery,  is  a  nuisance,  unless  it  corru} 
atmosphere  by  unwholesome  or  noxious  stenches,  or  comi] 
water  of  wells  or  springs  in  the  vicinity,  or,  because  of  the 


»  WeifB  Appeal,  74  Penn.  St.  23P; 
Anonymoas,  12  Mod.  842 ;  Rhodes  v. 
Dunbar,  57  Penn.  St.  274 ;  Cheatham 
V.  Shearon,  1  Swan.  (Tenn.)  218 ;  Rex 
V.  Taylor,  2  Stra.  1167;  Williams  v. 
E.  I.  Co.  8  East,  102;  Myers  v.  Malcolm, 
6  Hill(N.  Y.),292  ;  Mc Andrews©.  Col- 
lerod,  42  N.  J.  Law,  189 ;  86  Am.  Rep. 
608 ;  Heeg  v.  Licht,  80  N.  Y.  579 ;  86 
Am.  Rep.  654. 

'  Aldred's  Case,  9  Coke,  69. 

*  Dancan  v,  Hayes,  22  N .  J.  Eq.  25 ; 


Ross  V.  Bntler,  19  id.  294 ;  I 
V.  Good,  L.  R.,  11  Eq.  338. 

*Monk  V.  Packard,  71  M 
New  Orleans  v.  Wardens,  etc. 
Louis  Church,  11  La.  Ann.  244 
V.  Hathorn,  54  Me.  124;  Be 
Anderson,  28  Ind.  79 ;  Clark 
rence,  6  Jones'  Eq.  (N.  C.)83  ; 
V.  Commissioners,  5  id.  57;  Lai 
V.  Rose  Hill  Cemetery,  70  J 
MusgroTo  V.  St.  Louis  Church 
Ann.  481 ;  Lake  View  v.  Letz,  4 
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liar  nature  of  the  soil,  impregnates  it  with  unwholesome  or  nozions 
gases  or  substances.  Such  use  of  .property  is  but  a  just  exercise 
of  dominion  over  property  by  the  owner  or  occupant  thereof, 
unless  by  some  of  the  modes  referred  to  it  comes  under  the  head 
of  nuisance.  The  most  sacred  and  solemn  duty  resting  upon  the 
living  is  to  properly  care  for  and  dispose  of  the  remains  of  the 
dead,  and  to  hold  that  places  for  their  burial  are  nuisances  per  %e 
would  render  the  discharge  of  tins  duty  criminal,  and  make  this 
last  ofSce  of  affection  on  the  part  of  the  living,  to  their  dead,  a 
fruitful  source  of  vexatious  litigation  and  annoyance.' 

Sec.  4.  Mnst  be  pi^ndloia],  Invasion  of  right.  —  ]^ot  only  must  a 
right  be  violated,  but  in  order  to  constitute  a  nuisance  the  viola- 
tion of  the  right  must  work  material  inconvenience,  annoyance, 
discomfort,  injury  and  damage.' 

It  is  not  necessary  that  all  those  elements  should  concur  as  the 
results  of  an  act  in  order  to  constitute  a  nuisance,  but  it  is  essen- 
tial that  some  one  of  those  residts  should  ensue,  and  that  the  act 
or  thing  producing  them  should  be  in  violation  of  the  rights  of 
another  or  of  the  public,  and  that  the  violation  of  the  right  should 
prejudicially  affect  another.  ^^A  nuisance,"  says  Smith  in. his 
Manual  of  the  Common  Law,  "  is  something  done  which  has  the 
effect  of  prejudicially  and  unwarrantably  affecting  the  enjoyment 

*  Kingsbarj  v.  Flowers,  2  Southern  ing,  that  caases  such  a  vibration  and 

L.  J.  882  (Alabama,  S.  C).  jarrine*  to  adjoining  premises   as  to 

'  In  SparhawX  v.   Union  Railroad  matenallj  affect  their  value  for  rent, 

Co.,  54  Penn.    St.  401,  it  was  said:  is  a  nuisance,  however  lawful  or  use- 

**  That  in  order  to  make  out  a  ease  of  fnl  the  business  to  which  the  power 

•pedal  injury  to  property  by  a  nui-  is  devoted.  In  Begein  v.  Anderson,  28 

•anoe,  something  materially  affecting  Ind.  79,  it  was  held,  that  the  mere  alle- 

its  capacity  for  ordinary  use  and  en-  gation  that  a  certain  thing  exists  in  a 

joyment  must  be  shown."    In  Case-  locality  and  is  a  nuisance  —  as  in  this 

beer  9.  Biowry,   55   Penn.  St.  419,  it  case,  a  cemetery  —  is  not  sufficient,  but 

was  held,  that  *'a  man  may  not  with  that  facts  must  be  alleged,  sbowing 

impunity  Invade   another's  premises  that  it  materially  violates  the  rights  of 

with  any  thing  in  the  shape  of  a  nui-  individuals  or  the  public.  In  Chatfield 

sanoe,   simply  because  the  damages  «.  Wilson,  28  Vt.  49.  it  was  held,  that 

are  not  appreciable,  for  the  law  will  the  law  only  gives  damages  for  injuries 

presame  damages,  if  there  is  a  clear  to  legal  rights,  and  that  in  order  to  re- 

violation  of  the  plaintiff's  riehts,  as  cover  for  an  injury  the  party  must  es- 

evidenoe  of  the  right."    In  McKeon  tablish  the  violation  of  a  legal  right 

V.  See,  4  Rob.  (N.  Y.)  449,  it  was  held,  by  the  party  sought  to  be  charged, 
thai  attaching  steam-power  in  a  build- 
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of  the  rights  of  another  person.''  If  he  had  also  ad 
something  omitted  to  be  done,  his  definition  would  hsL\ 
sufficiently  comprehensive  to  cover  the  subject,  and  w< 
complete,  for  a  nuisance  may  arise  £rom  an  omission  to  dc 
which  one's  duty  to  others  requires  him  to  perform,  as 
from  the  doing  of  a  positive  act.  As,  if  one  suffers  his  bi 
to  remain  in  a  dilapidated  condition,  whereby  the  pro{ 
another  is  endangered,  it  is  a  nuisance  as  to  the  persoi 
property  is  so  endangered,  and  may  be  abated  as  such  by 
joining  owner.* 

So,  too,  if  one  allows  his  buildings  to  remain  in  an 
condition  upon  a  public  street,  so  that  they  endanger  the 
of  people  lawfully  passing  along  the  same,  they  are  a  e 
nuisance,  and  the  person  whose  duty  it  is  to  make  the 
is  indictable  for  allowing  them  to  remain  in  that  coi 
or  is  liable  at  the  suit  of  a  private  party  for  all  injuries  su 
therefrom." 

Sec.  5.  Damage  inferred  from  injury  to  right.  —  Injury  and  ( 

must  concur  as  results  of  an  act  or  thing  in  order  to  m£ 

>  In  Center  «.   Davis,  89  Ga.  210,  house,  so  that  it  may  not  be  ai 

it  wa^  held ,  that  neglect  by  the  owner  ance  to  hiB  neighboxB. " 
to  keep  any  thing  in  repair,  which        '  In  State  d.  Parse,  4  McCor 

from  want  of  repair  is  per  $e  a  nni-  472,  it  was  held,  that  a  housi 

sance,  makes  the  party  liable  for  a  for  the  purpose  for  which  it  w 

nuisance.    In  Booth  v.  Wilson,  1  B.  &  or  the  situation  in  which  it  is 

A.  59,  it  was  held,  that  leaving  a  fence  may  not  be  a  nuisance,  may  be 

out  of  repair,  which  one  is  bound  to  by  negligence  in  keeping  it,  i 

repair,  is  a  nuisance,  and  makes  the  when  this  is  the  ground  of  th 

person  who  is  bound  to  repair  liable  cution,  it  must  be  so  a]lege( 

to  those  Bustaininfi^  damage  thereby,  indictment.     So,  too,  the  ne| 

See  Tenant  e.  Gold  win,  2  Ld.  Baym.  repair  a  bridge  or  highway 

1093,  where  it  was  held,  that  "if  one  the  persons  or  corporation,  whc 

have  a  house  near  the  house  of  an-  it  is  to  make  the  repairs,  liab 

other,  and  he  suffers  his  house  to  be  dictment  as  for  a  nuisance. 

80  ruinous  as  to  be  likely  to  faU  upon  Abr.,  vol.  7,   p.  282,  tit.    N 

the  house  of  the  other,  it  is  a  nui-  Shepley  e.  Fifty  Associates,  1( 

sance."    In  Anonymous,  11  Mod.  8,  it  251.     So  permitting  the   wa] 

is  said :  *'  If  a  man  build  a  new  house  burned  building  to   stand  on 

under  the  roof  of  an  old  one  that  is  street  in  dangerous  condition, 

ready  to  fall  down,  he  shall  have  a  of  the  Aeoension  v.  Buckhout, 

writ  to  prostrate     the   old    house."  (N.  Y.),  198.    So  permitting 

Lord  Hoi/r  said :  "  Every  man  of  his  to  remain  in  a  ruinous  conditii 

own  right  ought  to  support  his  own  a  highway.    1  Stra.  857. 
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nnifiance  ;^  bat  where  there  is  a  material  injury,  damage  is  always 
implied  when  it  results  from  the  violation  of  a  right.' 

In  Asbby  v.  li/fTdUj*  Holt,  J.,  in  deUvering  a  dissenting  opin- 
ion, said  :  ^  Every  injury  to  a  right  imports  a  damage  in  the 
nature  of  it,  though  there  be  no  pecuniary  loss." 

In  1  Smith's  Leading  Oases,  364,  the  learned  annotators  say  : 
*^  The  mode  of  determining  whether  damage  has  been  done  by 
what  the  law  esteems  an  injury,  is  to  consider  whether  any  right 
existing  in  the  party  damnified  has  been  infringed  upon  ;  for  if 
the  party  have  no  right  in  the  matter,  the  fact  that  he  is  injured 
will  not  help  him.'' 

In  Barker  v.  Oreen*  the  court  says :  "  Where  a  right  exists  in 
the  parties  damnified,  the  infringement  thereof  is  an  injury  ;  and 
if  an  injury  be  shown,  the  law  will  presume  some  damage."  But 
the  right  must  be  clear,  unequivocal  and  vested.*  Thus  in  Strong 
V.  CampbeUy  which  was  an  action  against  the  defendant  who  was 
a  postmaster,  whose  duty  it  was  by  statute  to  advertise  letters  in 
newspapers  of  a  certain  class,  it  was  held,  that  this  being  a  matter 
intended  to  benefit  the  receivers  of  letters,  and  not  the  publishers 
of  the  paper,  though  they  might  derive  some  incidental  and  contin- 
gent benefit  therefrom,  yet,  that  they  had  no  such  vested  right  in 
the  matter,  that  they  could  maintain  an  action  against  the  post- 
master for  not  selecting  their  paper  as  within  the  class.  The  court 
said :  "  While  it  is  the  duty  of  every  officer  to  perform  the 
duties  imposed  upon  him  by  law,  it  does  not  follow  that  for  every 

'  Campbell    «.  Scott,  11    Sim.    99;  was  not  proved  that  anj  rain  had  fallen 

Soott  V .  Firth,  4  Fost.  ft  Fin.  849.    In  whereby  the  plaintiff  had  been  inj  ured, 

AnonjinooB,  1  Mod.  65,  it  was  said,  yet  the  court  would  take  judicial  no- 

that  to  maintain  an  action  for  a  nui-  tice  of  the  fact  that  rain  falls,  and 

fBoce,  there  most    be  some  damag^e  after  the  lapse  of  a  reasonable  time 

proved,  for  an  act  occasioning  incon-  will  presume  that  there  has  been  rain 

venieDce   merely    is    not  actionable,  unless  the  contrary    is  proved,  and 

Laofltng  «  Smith,  8  Cow.  (N.  Y.)  162.  therefore  will  presume  dama^. 

*Thm  are  a  class  of  injuries  to  in-  '  Lord  Holt  s  opinion  in  Ashby  «. 

corporeal   hereditaments    where    the  White,  2  lA,    Raym.  988;  Martin  v. 

ooort    will    presume    damage,    even  Brooklyn,  1  Hill  (N.  Y.),  545  ;  Bank  of 

thoagh  none  exists  in  fact.    Thus  in  Home  «.  Mott,  17  Wend.  (N.  Y.)  556 ; 

Fry  fl.   Prentice,  14  L.  J.  (N.  S.)  298,  Foster  «.  McKibbon,  Am.  Law  J.  [N. 

which  was  an  aetioQ  to  recover  dam-  S.l  vol.   1,   p.  411;  19  Viner's  Abr. 

age  for  baildioff  a  house  so  that  the  51o-520  ;  Pantam  v.  Isham,  1  Salk.  19. 

eaves   projected    over  the  plaintiff's  ^2  Bin?.  N.  C.  817. 

land,  the  ooart  held  that  this  was  a  *2  Ld.  Laym.  988. 

BoteDoe  and  an  infringement  of  the  *11  Barb.  (K.  Y.  S.  C.)  188. 
plaiDtifPfl  rights,  and  that  although  it 
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violation  of  his  duties  some  one  can  recover  private  dai 
Injury  and  damage  are  the  very  gist  of  a  nuisance,^  and,  e: 
cases  of  that  class  of  acts  or  things  that  have  iTeen  dec! 
the  courts  to  be  nuisances  j?^  se^  the  very  first  inquiry  sh< 
whether  injury  and  damage  have  resulted  from  the  act  o 
or  are  reasonably  likely  to  result  therefrom  to  the  individi 
plaining,  for  in  their  absence  no  right  can  be  said  to  be  ^ 
and,  consequently,  no  nuisance  exists.' 

Sec.  6.    Motive  has  no  bearing  on  question. —  Nuisances  aril 

of  the  use  to  which  property  is  devoted,  either  by  the  o 
one  who  is  lawfully  in  possession,  are  declared  so  by  thi 
with  extreme  caution  ;*  for  upon  the  very  threshold  of 
they  are  met  by  conflicting  rights  of  the  parties,  and  ir 
every  instance  with  a  use  of  the  property  which  is  lawful  i 
and  in  its  use  in  the  manner  complained  of  is  attended 
wrongful  intent  or  improper  purpose.  It  is  merely  a  que 
rights.*     The  motives  of  the  parties  have  no  connection  -^ 

^  In  the  case  of  the    Farmers    of  Shearon,  1  Swan.    (Tenn.)  2 

Hempstead,   12  Mod.  519.  Holt,  J.,  «.  Purse,  4  McCord  (S.  C.)  47S 

said:  '*The  gist  of  the  action  of  nui-  «.  Van  Rensselaer,   15  Wend 

sanoe  is  damaee,  and  so  long  as  there  877;  Woloott  «.  Mellick,  11 

are  damaees,  there  are  grounds  for  an  208. 

action."   in  Thajerv.  Brooks,  17  Ohio,       *  In  Tipping  «.  St.  Helen 

489,  it  was  held,  that  the  rule  of  dam-  Co.,  11  Jur.  (N.  S.)  785,  it  wa 

ages  in  an  action  for  a  nuisance  was  the  court :  "  Where  great  i 

the    damage  actually  sustained,  and  carried  on,  which  are  me  mei 

that  no  recovery  could  he  had  for  the  yeloping  the  national  wealth 

prospective  or  permanent  injury  to  the  must  not  stand  on  extreme  ri, 

realty.     Cleveland  v.  Gas  Co.,  20  N.  hring  actions  for  every  petl 

J.  Eq.  209.    In  Scott  v.  Firth,  4  F.  &  ance." 
F.  349,  It  was  held,  that  "  to  constitute        ^  In  Attorney-General   v. 

a  nuisance  there  must  he  real  and  sen-  Gas  Co. ,  19  Eng.  L.  &  Eq.  644 

sible  damages,   having  regard  to  the  court    says:  ''The    question 

situation  and  use  of  the  property  in-  court  to  determine  is,  wheth< 

jured."    The  same  rule  was  adopted  feet  of  the  act  (claimed  to  I 

in  Pinckney  v.  Ewens,  4  L.  T.  (N.  S.)  sauce)  is  such  as  the  party  hae 

741,  where  the  court  said  that  it  was  a  to  produce."    In   ELoIsmao  v 

Gueatlon  for  the  jury  to  say  whether  Spring  Co. ,  14  N.  J.  Eq.  33i 

damage  had  been  proved.     In  Tipping  held,  that  "  no  one  has  a  rigl 

V,  St.  Helen  Smelting  Co.,  11  Jur.  (N.  lute  or  corrupt  the  water  of  i 

S.)785,  referred  to  infra,  the  same  or,  if  they  are  already  poll 

doctrine  was  held,  also,  a»  to  the  ma-  render    them  more    so,    bee 

teriallty  of  showing  actual  damage .  whose  lands  border  on  a  stre 

SeeBamford  v,  Tumley,  3  6.  &  S.  66;  a  right  to  have    its  waters 

Stockport  Water  Works  id.  Potter,  7  them  pure  and  unpolluted  ; "  i 

Hurlst.  &  N.  160;  Pinckney  v.  Ewens,  while  the  court  will  not  bale 

4L.  T.  (N.  S.)  74i.  venienoes,  it  must  balance  ai 

*  As  to  apprehended  danger,  see  Peo-  ure  rights  in  determining  w 

ple«.  Sands,  1  Johns.  78;  Cheatham  v.  nuisance. 
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inqniiy,  or  bearing  upon  the  result.  An  act,  however  malicions, 
however  wrongful  in  its  intent,  or  however  serious  in  its  conse- 
quences, may  be  so  far  within  the  scope  of  the  party's  right  as 
not  to  be  a  nuisance  or  produce  an  actionable  injury ;'  while  upon 
the  other  hand,  a  party  who  devotes  his  premises  to  a  use  that  is 
Btricdy  lawful  in  itself,  that  is  fruitful  of  great  benefits  to  the 
oommonity,  that  adds  materially  to  its  wealth,  and  enhances  its 
commercial  importance  and  prosperity,  and  whose  motives  are 
good,  and  intentions  laudable  even,  may  find  that  by  reason  of  the 
violation  of  the  rights  of  those  in  the  vicinity  of  his  works,  from 
results  that  are  incident  to  his  business,  and  that  cannot  be  so  far 
corrected  as  to  prevent  the  injniy  complained  of,  his  works  are 
declared  a  nuisance,  his  business  stopped,  and  himself  involved 
in  financial  ruin.  Therefore,  it  is  proper  and  highly  important 
that  courts  should  proceed  with  extreme  caution,  and  weigh  the 
relative  rights  of  parties  with  exceeding  care,  and  never  declare  a 
business  a  nuisance,  except  there  be  such  essential  injury  and  dam- 
age that  the  act  or  thing  cannot  be  justly  tolerated  without  doing 
great  violence  to  the  rights  of  individuals  and  the  public.  Pectple 
living  in  cities  and  large  towns  must  submit  to  some  inconven- 
ience, to  some  annoyance,  to  some  discomforts,  to  some  injury  and 
damage ;  must  even  yield  a  portion  of  their  rights  to  the  necessities 
of  business,  which,  from  the  very  nature  of  things,  must  often  be 
carried  on  in  populous  localities  and  in  compact  communities, 

'  In  Chatfield  v.  Wilson,  28  Yt.  49,  the  blow,  and  in  doing  so  unintention- 

the  ooart  sajs,  that  the  matwe  with  ally  hit  another  person,  yet  he  is  liable 

which  the  act   is  done  can  have  no  for  the  injury.    In  Weaver  v.  Ward, 

bearing  apon  the  question ;   that  the  Hobart,  184,  it  was  held,  that  trespass 

maxim  '*  HciUerey"  etc.,  applies  only  lies  for  a  mere  mischance,  and  that 

to  legal  rights  and  imuries.     Also,  see  even  a  lunatic  will  be  liable  dmliter 

Ashby  1^.  White,  1  Smith's  Lead.  Cas.  for  his  wrongful  acts  whereby  another 

843,  and  notes  thereto;  also,  Radcliffs  is  injured.     In  Fletcher  o.  Ry lands,  L. 

£xecator8«.  Brooklyn,  4  N.  T.  195;  R.,Exch.  263,  Lord Cran worth  said: 

Pickard  u.  Collins.  23  Barb.    (N.    Y.  '*  When  one  is  managing  his  own  af- 

8ap.  Ct.)  444;  Ellis  o.  Duncan,  21  id.  fairs  and  causes   injury  to*  another, 

230.  In  Scott  V.  Shepherd,  2  W.  Black,  however  innocently,  it    is  obviously 

894,  it  was  held,  that  an  action  would  only  just  that  he  should  be  the  party 

Ue  sometimes  for  the  consequences  of  to  suffer."    See,  also.  Gibbon  v.  Pep- 

a  lawful  act;    that  the  motive  with  per,  2  Salk.  637 ;  Underwood  o.  Hew- 

which  an  act  was  done  was   not  the  son,  1  Stra.596;  Leamev.  Bray,  3  East, 

test  of  liability.  In  Lambert  i;.  Bessey,  595;  Vandenburgh  «.  Truax,  4  Denio 

T.  Raym.  4SSd,  it  was  held,  that  if  a  (N.  Y.).  464;  GuiUe  v.  Swan,  19  Johns. 

man  aasaalt  another,  and  the  person  (N.  Y.)  881. 
aaaaolted  lift  np  hie  cane  to  ward  off 
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where  facilities  alone  exist  upon  which  it  can  be  ke] 

prosecuted.     There  is  not  a  city  of  any  considerable  s 

world  where  there  are  not  thousands  of  things  toleratec 

law,  following  out  the  ordinary  rules  applied  in  such  cae 

feel  compelled  to  abate,  but  they  are  tolerated  from 

and  for  the  reason  that  even  though  they  do  produce  soi 

venience,  annoyance  and  discomfort,  injury  and  damag< 

a  class,  yet  they  cannot  be  dispensed  with,  and  the  nee 

their  existence  is  allowed  to  outweigh  the  ill  results.     It 

said  by  Lord  Chancellor  Westbuky  in  the  case  of  Ti][>p 

Helen  Smeltvng  Co.:^  "If  a  man  lives  in  a  town,  he 

necessity  submit  to  the  consequences  of  the  obligations 

which  may  be  carried  on  in  his  immediate  neighborho< 

are  actually  necessary  for  trade  and  commerce,  also  for  t 

ment  of  property,  and  for  the  benefit  of  the  inhabitar 

town.     If  a  man  live  in  a  street  where  there  are  numero 

and  a  shop  is  opened  next  door  to  him,  which  is  carrie< 

fair  and  reasonable  way,  he  has  no  ground  of  complaint 

to  him,  individually,  there  may  arise  much  discomfort 

trade  carried  on  in  that  shop."    In  Jluckenstine^  8  Appea 

was  an  action  brought  to  restrain  the  defendant  from  cai 

the  maniifacture  of  brick,  because  of  the  injury  sustaine 

plaintiff  to  his  grape-vines,  and  in  the  enjoyment  of  his  ( 

house,  from  the  vapors  that  were  produced  in  the. process 

ufacture,  Agnew,  J.,  in  delivering'  the  opinion  of  the  coi 

"  Brick-making  is  a  useful  and  necessary  employment,  a; 

a  nuisance  per  se.*    It  may,  as  many  other  useful  employr 

produce  some  discomforts,  some  injury  even  to  those  nea 

it  does  not  follow  that  the  business  should  be  enjoined 

The  heat,  smoke  and  vapor  of  a  brick-kiln  cannot  comj 

those  of  many  manufactories  carried  on  in  the  very  hean 

cities  as  Pittsburgh  and  Allegheny.     A  court   exercii 

power  of  chancellor,  whose  arm  may  fall  with  crushiuj 

upon  the  every-day  business  of  men,  destroying  lawful  i 

support  and  diverting  property  from  legitimate  uses,  ca 

proach  such  cases  as  this  with  too  much  caution."     In  / 

U  B.  &  S.  608.  '  Attomej-Genenl   «.   CI 

*  70  Penn.  St.  lOS.  Ves.  219. 
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Y.  (kmmwnwealtiiy  the  court  says :  ^^  Some  actions,  which  would 
otherwise  be  nuisances,  may  be  justified  by  necessity.  Thus  a 
person  may  throw  wood  into  the  street  for  the  purpose  of  hav- 
ing it  carried  into  his  house ;  so  a  merchant  may  have  his  goods 
placed  in  the  street  for  the  purpose  of  removing  them  to  his 
store  in  a  reasonable  time,  but  he  has  no  right  to  keep  them 
m  the  street  for  the  purpose  of  selling  them  there.  So,  be- 
cause building  is  necessary,  stones,  brick,  sand  and  other  ma- 
terials may  be  placed  in  the  street,  provided  it  be  done  in  the 
most  convenient  place."  In  Burns'  Justice,  vol.  3,  p.  320,  the 
learned  author  says :  ^^  It  hath  been  holden  that  it  is  no  com- 
mon nuisance  to  make  candles  in  a  town,  because  the  need- 
fulness of  them  shall  dispense  with  the  noisomeness  of  the 
smell."  But  he  adds :  "  The  reasonableness  of  this  is  justly  ques- 
tionable, because  whatever  necessity  there  may  be  that  candles  be 
made,  it  cannot  be  pretended  to  be  necessary  to  make  them  in 
town ;  and,  sm'ely,  the  trade  of  a  brewer  is  as  necessary  as  that 
of  a  chandler,  and  yet  it  seems  to  be  agreed  that  a  brew-house 
erected  in  such  an  inconvenient  place,  wherein  the  business  can- 
not be  carried  on  without  greatly  incommoding  the  neighborhood, 
may  be  indicted  as  a  common  nuisance.  And  so  lu  the  case  of  a 
glass-house  or  swine-yard."  There  might  be  some  disagreement 
with  the  learned  author  at  the  present  day  as  to  the  equal  neces- 
sity of  a  chandler  and  brewer,  but  he  gives  expression  to  the 
inconsistencies  that  have  often  been  indulged  in  by  courts  when 
dealing  with  this  class  of  wrongs.  The  rule  in  England  was,  in 
early  times,  extremely  vascillating,  the  courts  at  times  hold- 
ing, as  in  JoTies  v.  Powell^*  that  hurtfukieas  was  the  gist  of 
a  nuisance,  and  at  other  times,  as  in  ToyhaU^  Case^  cited  in 
Cro.  Car.  510,  that  "hm*tfulness  was  not  the  question,  but  that 
if  it  rendered  the  property  of  others  uncomfortable  and  in- 
commodious, it  is  suflScient;"  but  the  rule  was  definitely 
settled  by  Lord  Mansfield  in  Bex  v.  White*  where  he  held 
that  "it  was  not  necessary  that  the  smell  be  unwholesome, 
but  that  it  was  enough  if   it  rendered  the  enjoyment  of  life 

>  1  Sere.  &  Rawle  (Penn.) ,  219.  » 1  Burr.  887. 

•FUm.  196,  199. 
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uncomfortable."  The  rule,  as  thus  announced  bj  Lo 
FIELD,  has  been  followed  by  the  courts  of  England 
countiy  with  hardly  an  exception  ever  since  it  was  proi 
And  as  applied  to  that  class  of  nuisances  created  by  tl 
upon  the  atmosphere,  it  would  seem  to  be  the  only  i 
But  there  has  been  much  difference  in  the  applicatio 
to  the  degree  of  discomfort  that  is  necessary  in  orde 
rant  the  court  in  applying  it  in  given  cases.  But  th 
announced  by  Knight  Bruce,  V.  C,  in  Walter  v.  Sel 
is  given  infra  in  this  chapter,  has  been  quoted  with 
by  many  of  the  courts  of  this  country,  and  is  probably 
the  correct  test  as  can  be  adopted. 

In  Attomey-OeneraZ  v.  Steward^  the  court  says :  "  1 
or  business  lawful  in  itself,  which  from  the  place  o\ 
of  carrying  it  on  materially  injures  the  property  of  < 
aflFects  their  health,  or  renders  the  enjoyment  of  lif 
ally  uncomfortable,  is  a  nuisance."  In  this  case,  the  a 
court  by  injunction  was  invoked  to  prevent  the  en 
a  slaughter-house  and  pork-packing-house  in  the  city  of 
but  over  700  feet  remote  from  any  dwelling-house.  1 
add:  "There  are  certain  things  and  certain  trades  w 
considered  as  nuisances  of  themselves,  as  a  slaughter-h< 
thickly  settled  town,  a  pig-sty  near  a  dwelling-house ;  \ 
haps,  to  these  may  be  added,  a  fat-melting  or  renderii 
when  carried  on  extensively  in  a  populous  neighborhood 
inhabited  dwellings.  But  these  are  not  nuisances  simpl 
they  are  erected  vrUhin  ike  limits  of  an  incorporated  city 
question,  whether  they  will  be  a  nuisance,  depends  upon  tl 
of  business  carried  on  there,  and  the  manner  in  which  ii 
ducted."  In  Ross  v.  BuUer^^  the  court  were  asked  tc 
the  carrying  on  of  the  business  of  burning  pottery-ware 
tain  building  in  the  city  of  New  Brunswick,  upon  th( 
that  the  prosecution  of  the  business  there  would  fill 
with  smoke  and  cinders,  and  produce  great  discomfort 
dwelling  in  the  vicinity.  The  court,  among  other  thinj 
"  The  business  is  a  lawful  one ;  there  can  be  no  pretense 

>  19  N.  J.  Eq.  415.  •  19  N.  J.  Eq.  294. 
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injoriouB  to  health,  and  it  is  a  qnestion  of  great  practical  import- 
ance in  ihis  State,  where  manufactnrerB  flourish  and  are  on  the 
increase,  whether  such  business  can  be  permitted  in  the  neighbor- 
hood of  dwelling-houses,  where  the  smoke  and  cinders  render  the 
dwellings  uncomfortable  to  the  inhabitants.    It  is  not  necessary, 
to  constitute  a  nuisance,  that  the  matter  complained  of  should 
affect  the  health,  or  do  injury  to  material  property.      It  is 
sufficient,  in  the  language  of  Sir  Knight  Bbuoe,  if  it  is  ^^  an  in- 
convenience interfering   materially  with  the  ordinary  comfort, 
physically,  of  human  existence."     The  cases  cited  below  adopt 
the  rule  as  laid  down  by  Lord  Mansfield  in  Rex  v.  WhUe.    It 
may  be  stated,  generally^  that  neither  the  necessities  of  a  trade 
nor  its  usefulness  are  permitted  to  prevent  a  party  from  obtaining 
proper  redress  for  injuries  arising  therefrom,  if  the  business  is 
really  a  nuisance,  either  at  law  or  in  equity.    But,  however  much 
the  courts  may  ignore  the  idea  in  language,  yet,  in  their  applica- 
tion of  the  rules  of  law  or  equity  to  this  class  of  wrongs,  the  im- 
portance, usefulness   and  necessities  of   a   lawful  business  are 
allowed  much  weight.     This  is  necessarily  so  when  the  nuisance 
is  not  clear  and  unmistakable.     The  courts  of  Pennsylvania  have 
gone  farther  in  this  direction  than  those  of  England,  or  any  other 
State  of  this  country.     They  have  felt  compelled  to  do  this  in 
order  to  protect  their  large  manufacturing  interests  from  destruc- 
tion.    In  other  words,  the  necessities  of  a  leading  business  in  the 
State  have  brought  the  courts  up  to  the  position  of  refusing  to 
interfere,  except  in  cases  where  the  nuisance  is  so  clear  and  un- 
mistakable as  to  furnish  no  reasonable  excuse  to  a  court  for  with- 
holding its  remedial  aid.     Particularly  is  this  the  case  upon  the 
equity  side  of  their  courts.     The  cases  referred  to  will  be  cited 
hereafter,  as  well  as  those  of  other  States. 

Sec.  7.  Fancifal  notioni  not  regarded.  —  The  law  should  not  and 

does  not  deal  with  trifles.'     The  maxim  "  de  miniinis  non  curat 

iPlflhv.  Dodge.  4  Den.  (N.  T.)  811;  Isham,  9  N.  J.  Eq.  186;  Bamford  e. 

Cramp  e.  Lambert,  L.  R.,  8  £q.  Caa.  Tumly,  8  B.  &  S.  52;  Walter  v.  Selfe, 

409;  Peck  e.  Elder.  8  Sandf.  (N.  Y.  S.  4  DeG.  &  S   828  ;  4  Eng.  L.  &  Eq. 

C.)126;  Howard  e.  Lee.  id.  281;  Weseon  20 ;  Simpson  v.  Savage.  1  0.  B.  (N.  8.) 

e.    Washbarne    Iron    Manufacturing  847 ;  Rex  d.  Hill,  2  0.  &  P.  488.  and 

Co..  18  Allen  (Maae.),  95;    Barnes  ^.  numerous    other  cases  that  will   be 

Hathom,  54  Me.  154;  Rhodes  v.  Dun-  hereafter  referred  to. 
bar,  57  P^nn.   St.  274;    Dayidson  o. 
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Z«»"  is  applied  in  proper  cases.  Therefore,  the  law  will 
dare  a  thing  a  nuisance  because  it  is  unpleasant  to  the 
cause  all  the  rules  of  propriety  and  good  taste  have  been 
in  its  construction,  nor  because  the  property  of  another 
dered  less  valuable,  nor  because  its  existence  is  a  constan 
of  irritation  and  annoyance  to  others.  No  fanciful  not 
recognized.  It  does  not  pander  to  men's  tastes,  nor  consi 
mere  convenience.  It  simply  guards  and  upholds  their  ] 
rights,  and  shields  them  from  unwarrantable  invasion.  1 
nizes  no  distinction  in  classes,  ranks  or  conditions  of  ] 
measures  out  the  same  even  and  exact  justice  to  all.  ^ 
enforces  with  rigid  exactness  the  principles  of  that  time-I 
maxim  of  the  law,  borrowed  from  the  gospel  rule,  "^  v. 
alienum  non  Icedas^^^  yet  it  gives  it  a  reasonable  applicati 
applies  it  only  to  those  instances  where  the  damage  resultin 
from  a  use  of  property  in  such  a  manner  as  violates  a  leg 
of  another.*  In  Pickardv.  ColUna^*  Strong,  J.,  says: 
the  general  rule  that  the  owner  of  land  may  use  it  at 
pleasure.  The  rule  is,  however,  subject  to  this  qualificati 
he  is  not  allowed  so  to  use  it  as  to  infringe  the  rights  of 
The  maxim  of  law,  '  so  use  your  own  that  you  injure 
other's  property,'  is  supported  by  the  soundest  wisdon 
the  injury  intended  is  a  legal  injury,  an  invasion  of  son 
right." 

In  Malum  v.  Brovm*  Savage,  Oh.  J.,  says :  "  The  de 
has  not  so  used  his  own  property  as  to  injure  another.  ] 
legally  speaking,  is  injured  or  damnified  unless  some  rig] 
fringed." 

Sbc.  8.   Doctrine  in  WUde  v.  Bffinsterley,  Aldred's  Oase^  eto.— 
stone  says,  in  vol.  3,  p.  213  of  his  Commentaries,  that  "an 
is  any  thing  that  worketh  hurt,  inconvenience  or  damage," 
find  this  definition  frequently  referred  to  and  adopted  by 
who  have  treated  upon  this  subject,  as  well  as  by  courts,  I 

'  In  Citizens'  Gas-light  Co. «.  Cleaye-    no  remedy  at  law,  and,  cons© 
land.  20  N.  J.  Eq.  209,  the  court  says :    none  in  equity." 
•'  Where  the  injury  is  trifling  there  is       » 28  Barb.  (N.  Y.)  458. 

•  18  Wend.  (N.  Y.)  261. 
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definition  is  incomplete,  and  in  some  respects  misleading,  as  it  is 
now  well  settled  that  neither  mere  hm*t,  or  mere  inconvenience, 
necessarily  makes  the  use  of  property  producing  those  results  a 
nuisance,  either  in  fact  or  in  law,  so  as  to  support  either  an  action 
or  an  indictment.    It  is  true  that  '^  hurt,  inconvenience  and  dam- 
age ^  are  essential  elements  of  a  nuisance ;  that  they  are  among  the 
legolts  that  arise  therefrom ;  but  it  is  not  true  that  every  thing 
that  produces  those  results  is  a  nuisance.     Nor  is  it  ever  true 
that  the  thing  produciug  those  results  is  a  nuisance,  xmless  it  is 
done  or  exists  in  violation  of  a  right.     For  illustration,  A  and  B 
are  the  owners  of  adjoining  lands,  and  A  builds  a  house  upon  the 
extreme  border  of  his  land,  next  to  that  of  B's.     B,  shortly  after- 
ward, excavates  upon  his  own  land,  near  to  A's,  and  A's  house, 
being  deprived  of  the  support  of  B's  soil,  falls  into  the  pit  which 
B  has  dug.     Now  A  has  sustained  great  hurt  from  B's  act  in  dig- 
ging the  pit  upon  his  land,  in  the  destruction  of  his  house ;  he  has 
snstained  great  inconvenience  in  being  deprived  of  its  use,  and  in 
being  compelled  to  take  it  out  of  B's  pit  in  pieces ;  he  certainly 
has  sustained  great  damage  in  the  loss  of  all  that  he  has  expended 
for  labor  in  the  construction  of  his  house,  and  much  that  was 
expended  for  materials.     Here  we  have  the  three  elements, ''  hurt, 
inconvenience  and  damage  "  concurring,  and  yet  even  in  Black- 
stone'a  time,  and  long  before,  it  was  held,  that  unless  A  had 
acquired  a  prescriptive  right  to  the  lateral  support  of  B's  land 
for  his  house,  or  had  the  right  by  grant,  express  or  implied,  B's 
act  did  not  create  a  nuisance,  and  that  A  was  remediless.*    It  is 
also  laid  down  in  Rolle,  107, 1.  20,  that  an  action  on  the  case  does 
not  lie  upon  a  thing  done  to  the  inconvenience  of  another ;  as  if 
a  man  erects  a  miQ  near  to  the  mill  of  another,  whereby  the  other 
loses  a  part  of  his  profit,  unless  the  first  mill  had  acquired  an  ex- 
clusive right  by  lapse  of  time.     It  is  also  laid  down  by  Wbay,  J., 
in  AldrecPs  Case*  that  a  house  built  so  as  to  hide  the  prospect  of 
another  is  not  a  nuisance. 

So  in  Comyn's  Dig.,  vol.  1,  p.  429,  it  is  said  that  a  "reasonable 
use  of  a  right  is  not  a  nuisance,  though  it  be  to  the  annoyance  of 

'  Wilde  V.  mnsterlej,  2  Bolle's  Abr.,        <  9  Coke,  58. 
tit  PJ.  8,  M4 ;  Slingsley  v.  Barnard.  ^ 
BoUa,  430. 

3 


18  KuisANOEs  Definbd  akd  Classified, 

another ;  as  if  a  bntcher  or  brewer  use  his  trade  in  a  convei 
place,  though  it  be  to  the  annoyance  of  his  neighbor. 

So  in  SmaH  v.  SHsted^  per  St.  John,  at  Suffolk  assiz 
1657,  it  was  held,  that  if  a  man  use  water  in  his  own  land  o 
a  water-course  running  through  his  land  to  the  pond  c 
whereby  B's  pond  is  not  so  full,  he  was  not  liable  for  a  nui 
if  he  did  not  divert  the  water-course. 

So  in  1  EoUe,  558,  1.  46,  it  is  said  that,  in  London,  a 
erected  upon  an  ancient  foundation,  which  obstructs  the  ai 
lights  of  the  adjoining  house,  is  not  a  nuisance.  It  is  nc 
essary  to  pursue  this  matter  farther  by  multiplying  auth 
to  show  that  hurt,  inconvenience  and  damage  must  result 
the  violation  of  some  right,  or  no  nuisance  exists. 

Sec.  9.  Rule  in  Walter  v.  Selfe.  —  It  may  be  said,  then, 
nuisance  is  an  obstruction  of  or  injury  to  a  right,  working  es 
inconvenience,  annoyance,  discomfort,  injury  or  damage,  ai 
unless  an  act  or  thing  is  in  violation  of  a  right,  however 
inconvenience,  annoyance,  discomfort,  injury  or  damage  ma; 
therefrom,  the  act  or  thing  is  not  a  nuisance,  and  the  party 
thereby  is  remediless.  It  must  be  borne  in  mind  that,  in  c 
constitute  a  nuisance,  there  must  not  only  be  a  violation  of 
but  that  an  essential  inconvenience,  annoyance,  discomf oi 
jury  must  result  therefrom.  In  Walter  v.  Sdfe^  J.  F.  * 
Bbuce,  V.  C,  expresses  the  rule  thus :  "  Ought  this  inconv 
to  be  considered  in  fact  as  more  than  fanciful,  or  as  one  < 
delicacy  and  fastidiousness  ?  As  an  inconvenience,  mater 
terfering  with  the  ordinary  physical  comfort  of  human  63 
not  merely  according  to  elegant  or  dainty  modes  and  li 
living  but  according  to  plain,  sober  and  simple  notions  am 
English  people."  The  rule,  as  adopted  in  this  case,  has  be 
with  approbation  by  nearly  all  the  courts  of  this  country, 
little  reflection  will  show  that,  really,  the  rule  is  extrerael 
nite,  when  taken  literally  and  as  a  whole,  and  that  the  ii 
ience  should  be  such  as  materially  to  interfere  with  the  < 
physical  comfort  of  those  affected  thereby,  and  that  mere 

>4Eng.  L.  &Eq.  20. 
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and  fastidiousness  should  not  be  allowed  to  fumisli  the  standard 
by  which  the  injury  is  to  be  measured,  is  of  itself  a  rule  that  will 
usually  be  sufficient  in  any  case ;  but  when  he  adds  that  the  degree 
of  physical  discomfort  should  be  such  as  is  suggested  by  plain, 
sober  and  simple  notions  among  the  English  people,  the  rule 
loses  its  uniformity  of  application,  and  becomes  subject  to  many 
fluctuations.  As  a  measure  of  the  degree  of  discomfort  requisite 
to  be  produced  in  a  given  case,  it  would  be  dependent  upon  the 
peculiar  notions  of  the  people  in  the  locality  where  the  nuisance 
existed.  But  it  was  undoubtedly  intended  by  the  learned  chan- 
cellor to  convey,  by  this  language,  the  idea  that  the  test  of  nuisance 
from  such  causes  must  be  controlled  by  the  circumstances  of  each 
case,  and  the  habits,  notions  and  ordinary  tastes  and  requirements 
of  the  people  in  the  locality  afEected  thereby,  taking  the  simple 
and  ordinary  notions  of  ordinary  classes  as  the  test,  rather  than 
intending  it  as  a  fixed  rule,  that  could  be  uniformly  applied.  In 
Ross  V.  ButleTy  Chancellor  Zabriskie,  in  referring  to  this  rule, 
says:  "The  word  'uncomfortable'  is  not  precise,  nor  does  the 
phrase  of  Vice-Chancellor  Bbuck,  "  according  to  plain  and  sober 
and  simple  notions  among  the  English  people,"  add  much  to  mak- 
ing it  definite :  "  In  fact,  n/O  precise  dejmition  can  be  given,  and 
each  case  has  to  be  judged  of  by  itself."  The  locality,  the  condi- 
tion of  property,  and  the  habits  and  tastes  of  those  residing  there, 
divested  of  any  fanciful  notions,  or  such  as  are  dictated  by 
"  dainty  modes  and  habits  of  living,"  is  the  test  to  apply  in  a 
given  case.  In  the  very  nature  of  things,  there  can  be  no  definite 
or  fixed  standard  to  control  every  case  in  any  locality.  The 
question  is  one  of  reasonableness  or  unreasonableness  in  the  use 
of  property,  and  this  is  largely  dependent  upon  the  locality  and 
its  surroundings. 

Sec.  10.  Rnla  in  Tipping  v.  St.  Helen  Smelting  Oo.  and  Ross  v.  Bat- 

ler. — In  Tipping  v.  St,  Helen  Smelting  Co.*  at  the  assizes. 
Justice  Mbllob  instructed  the  jury,  that  "  every  man  is  bound 
to  use  his  property  in  such  a  manner  as  not  to  injure  the  rights 
of  his  neighbor.    But  the  law  does  not  regard  trifiing  incon- 

M» N.  J.  Eq.  2W.  MB.  &  S.  608. 
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venience.  Every  thing  must  be  looked  at  reasonably,  and,  tl 
fore,  where  the  injniy  complained  of  as  a  nnisance  consis 
noxious  vapors  arising  in  the  lands  of  another,  in  order  t 
actionable,  it  must  be  such  as  sensibly  to  diminish  the  ' 
of  the  property,  and  the  comfort  and  enjoyment  of  it." 
case  was  afterward  heard  in  exchequer  and  also  in  the  hon 
lords,  and  the  ruling  of  Justice  Mellob  was  unanimonsl 
tained.*  In  Bcmies  v.  ScUharn*  Hunt,  J.,  in  deUverinj 
opinion  of  the  court,  says :  "  What  is  a  nuisance  ?  In  consid 
this  question,  when  the  complaint  is  based  upon  the  u 
another  of  his  own  property,  we  are  at  first  met  by  the  gi 
doctrine  of  the  right  of  every  man  to  regulate,  improve  an 
trol  his  own  property ;  to  make  such  erections  as  his  own 
ment,  taste  or  interest  may  suggest ;  to  be  master  of  his  owr 
out  dictation  or  interference  by  his  neighbor.  On  the  other 
we  meet  that  equally  well-established,  and  exceedingly  e( 
hensive,  rule  of  the  common  law,  **  sic  utere  tuo  ut  alienu 
Imdas^^^  which  is  the  legal  application  of  the  gospel  rule  of 
unto  others  as  we  would  that  they  should  do  unto  us. 

The  difficulty  is  in  drawing  the  line  in  particular  casei 
to  recognize  and  enforce  both  rules  within  reasonable 
tions.  It  is  quite  clear  that  the  law  does  not  recognize 
right  in  any  one  to  compel  his  neighbor  to  follow  his 
wishes  or  preferences,  or  to  consult  his  mere  conveiiienc< 
cannot  dictate  the  style  of  architecture,  or,  generally,  the  1 
of  the  buildings ;  or  maintain  that  an  unsightly,  ill-propo: 
edifice  is  a  nuisance,  because  it  offends  the  eye  or  his  eul 
tastes.  Nor  can  he  interfere,  because  he  has  idle  and  unf 
fears  of  ill  effects  from  the  use  of  the  adjoining  lot.  The 
be  many  acts  which  to  the  eye  of  others  appear  unneighbo: 
even  unkind,  and  entirely  unnecessary  to  the  full  enjoyi 
the  property,  vexatious  and  irritating,  and  the  source  of  c 
mental  annoyance,  and  yet  they  may  be  but  the  legal  ex€ 
dominion,  and,  therefore,  cannot  be  deemed  nuisances. 

The  diminution  of  the  market  value  of  adjacent  buiW 
such  use  will  not  of  itself  make  it  a  nuisance ;  but  there  i 

>  116  Eng.  Com.  Law.  608.  •  54  Me.  134. 
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to  sach  right.  No  man  is  at  liberty  to  use  his  own  without  any 
lefereaoe  to  the  health,  comfort  or  reasonable  enjoyment  of  like 
poblic  or  private  rights  by  others.  Every  man  gives  np  something 
of  this  absolate  right  of  dominioD  and  use  of  his  own,  to  be  regu- 
lated or  reetrained  by  law,  so  that  others  may  not  be  hurt  or  hin- 
dered nnreasonably  in  the  nse  or  enjoyment  of  their  property. 
This  is  the  fondamental  principle  of  all  regulated  civil  communi- 
ties, and  without  it  society  could  hardly  exist,  except  by  the  law 
of  the  strongest.  This  illegal,  unreasonable  and  unjustifiable  use 
to  the  injury  of  another,  or  of  the  public,  the  law  denominates  a 
nuisance."  The  rule  is  well  expressed  in  this  opinion,  and  is  a 
clear  and  correct  statement  of  the  principles  which  control  this 
class  of  wrongs. 

In  Ross  V.  Bvtler^^  it  was  held,  that  "  matters  that  are  merely 
an  annoyance,  by  being  merely  disagreeable  or  unsightly,  as  a 
well-kept  butcher's  shop,  or  a  green  grocery  near  a  costly  dwell- 
ing-house, or  any  other  business  that  attracts  crowds  of  orderly 
persons,  or  numbers  of  carts  and  carriages,  are  not  nuisances, 
even  should  they  affect  seriously  the  value  of  the  property  by 
driving  away  tenants,  and  prevent  its  being  let  to  any  one  who 
pays  high  rent." 

Sko.  11.  Vlolalion  of  cominoii4aw  rights,  and  statutory,  distinction  be- 
tmm.  —  Nuisances  arise  from  a  violation  of  the  common  law  and 
not  from  the  violation  of  public  statutes.  Where  a  statute  creates 
rights,  and  imposes  certain  penalties  for  their  violation  the  viola- 
tion of  the  right  so  created  is  not  a  nuisance,  and  redress  can  only 
be  bad  in  the  manner  provided  by  statute.'    Thus  in  Bvlhroohe 

1 19  N.  J.  £q.  294.  Me.  871  ;  Crittenden  v.  Wilson,  6  Cow. 

•Dudley  «.  Mayliew,  8  N.  Y.  15;  (N.   Y.)  166;   but  vihefre   the  statute 

Behan  «.  The    People,    17   id.    617;  aiUkarteea  an  injury  and  provides  a 

Smitli  9.  Lock  wood,  13  Barb.  (N.  Y.)  remedy  for  it,  no  other  can  be  pur- 

217 ;   Benwick  «.  Morris,  7  Hill  (N.  sued.     Dodge  «.  Essex,  8  Met.  (Mass.) 

Y.),  575;  Baasett  «.  Carleton,  83  Me.  880;  Elder  d.  Bemis*  2  id.  599.     So 

658  ;  Andover  Turnpike  Co.  9.  Gould,  where  the  statute  confers  a  new  right 

6  Mass.  48:    Franklin  Glass  Co.  «.  and  gives  a  remedy  therefor,  the  stat- 

White,  14  id.  286.    The  rule  is  that  utory  remedy  only  can   be  pursued. 

where  the  statute  merely  gives  a  new  Smitn  v.  Lock  wood,  13  Barb.  (N.  Y.) 

remedy,  where  one  existed  before,  it  809 ;   Thurston  v.  Prentiss,   1   Mich. 

Is  merely  cumulative,  and  either  may  198;  Long  9.  Scott,  1   Blackf.  (Ind.) 

be  panned.    Goeck  0.  Stephenson,  18  405. 
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T.  Ooodeoe}  by  statute  of  1  Eliz.,  ch.  17,  the  taking  of  fish  ii 
river  Thames,  except  with  certain  nets  and  tranunels  named, 
prohibited,  and  a  penalty  therefor  was  provided.  The  defend 
who  were  water  bailiffs,  found  the  plaintifPs  bucks  set  in  the 
contrary  to  the  statute,  and  destroyed  them.  The  plaintiff  brc 
this  suit  to  recover  the  damage  for  the  injury  to  his  nets. 
defendants  justified,  on  the  ground,  first,  that  they  were  ^ 
bailiffs,  and  had  jurisdiction  over  the  part  of  the  river  in  \ 
the  plaintiff's  nets  were  set,  and  second,  upon  the  ground  ths 
nets  were  set  there  contrary  to  the  statute.  Lord  Mans 
said :  '^An  offense  was  created  by  an  act  of  parliament.  I 
take  advantage  of  this  act,  you  must  follow  the  remedy  pre&( 
by  it.  This  was  the  defendant's  own  fishery,  and  he  might 
done  what  he  would  with  it  before  the  act."  Wilmot,  J., 
'^  This  is  not  to  be  considered  as  a  nuisance,  either  public  or  pi 
The  violation  of  a  public  law  is  not  within  the  idea  of  a  nuis; 
Mr.  Justice  Gates  said :  "  The  defendants  are  not  to  be  thei 
judges ;  they  should  have  followed  the  method  prescribed  1 
act." 

Sec.  12.  Stotatory  renkediea,  oomiilathre  except. —  But  when 
tain  act  or  thing  is  a  nuisance  at  common  law,  and  tbe  statu 
also  provides  a  remedy  or  imposes  a  penalty  for  the  act,  unh 
statute,  in  express  terms,  takes  away  the  conmion-law  reme< 
party  injured  may  pursue  either  at  his  election.  Thus  ir 
wick  V.  Morris^  which  was  an  action  to  recover  damages  \ 
destruction  of  the  plaintiff'  dam  by  tlie  defendants,  it  ap 
that  the  plaintiffs  were  authorized  by  the  legislature  to  eo] 
a  dam  across  a  navigable  river,  and  that  they  constructec 
dam  under  this  act  in  such  a  way  as  to  obstruct  navigatic 
the  defendants  abated  the  obstruction  of  their  own  motion. 
WOETH,  chancellor,  in  delivering  the  opinion  of  the  courl 
"  Where  a  new  offense  is  created  by  statute,  and  a  penalty  i 
for  its  violation,  the  penalty  or  remedy  is  confined  to  that 
by  statute ;  but  giving  a  superadded  penalty  for  the  erection 
tinuance  of  a  nuisance  does  not  take  away  the  common-la^ 

«8  Burr,  1770;  1 W.  B.  569.  *  7  HiU  (N.  Y.).  675. 
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of  ihe  public  to  have  it  indicted  and  removed  as  snch.  Nor 
does  it  prevent  its  being  abated  in  the  usual  way  by  individuals, 
at  the  peril  of  showing  that  it  was  a  nuisance,  and  that  they  did 
no  unnecessary  damage  in  removing  it." 

But  when  the  statute  creates  a  right,  and  provides  no  remedy 
for  its  violation,  the  violation  of  the  right  thus  created  will  be 
r^arded  as  a  nuisance,  and  the  party  injured  may  have  a  remedy 
therefor  as  for  a  nuisance,  either  by  action  or  otherwise. 

Sbc.   13.  NniaaiicM  commonly  arise  from  misiuie  of  real  property. — 

Nuisances  arise,  as  has  been  before  stated,  from  a  misuse  of  prop- 
erty, real  or  personal,  or  from  a  person's  own  improper  conduct. 
But  the  idea  of  a  nuisance,  generally,  is  associated  with,  and  more 
commonly  arises  from,  the  wrongful  use  of  real  property.  It  is 
only  in  special  and  infrequent  instances  that  it  arises  otherwise, 
which  will  be  refeired  to  and  fully  explained  infra.  They  are 
always  injuries  that  result  as  a  consequence  of  an  act  done 
ontside  of  the  property  injured,  and  are  the  indirect  and  remote 
effects  of  an  act,  rather  than  a  direct  and  immediate  consequence. 
It  is  a  species  of  invasion  of  another's  property  by  agencies 
operating  entirely  outside  of  the  property  itself,  and  impercepti- 
ble and  invisible,  except  in  the  results  produced,  which  are  often 
even  themselves  not  visible,  and  whose  presence  at  times  is  only 
appreciable  by  one  of  the  senses,  and  that,  generally,  not  by  the 
sense  of  seeing. 

A  trespass  is  a  direct  and  forcible  invasion  of  one's  property, 
producing  a  direct  and  immediate  result,  and  consisting  usually 
of  a  single  act ;  but  injuries  of  this  class  are  indirect,  and  a  con- 
sequence of  a  wrongful  act,  and  continuous,  and  the  fact  of  their 
eontinuousness  is  one  of  the  main  reasons  that  make  them  a  nui- 
sance. The  rules  of  law  as  applied  to  these  wrongs,  had  their 
origin  from,  and  are  predicated  upon,  the  maxim  "  sic  utere  tuo  ut 
alienum  nan  loddaSy^  and  the  inconsistencies  that  sometimes  have 
appeared  in  the  judgments  of  courts  when  dealing  with  this 
branch  of  the  law  have  mainly  arisen  from  a  difference  in  the 
construction  of  the  true  force  and  meaning  of  the  rule.  From  a 
failure  at  all  times  to  keep  in  view  this  fact,  that  there  can  be  no 
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legal  injury  except  from  the  violation  of  a  legal  right.  Lord 
Holt,  in  Ashby  v.  White^^  gave  expression  to  the  true  construction 
of  this  nile  of  the  law  when  he  said :  '^A  damage  is  not  merely 
pecuniary,  but  an  injury  imports  a  damage,  when  a  man  is  ther^y 
hindered  of  *his  rights."  But  when  no  right  has  be^i  violated, 
it  cannot,  by  any  process  of  reasoning,  be  established  that  there  is 
a  legal  injury  or  damage.  The  instances  of  ^^  damnv/nt  absque 
mjuria^^^  are  very  numerous,  and  are  always  injuries  that  result 
from  a  lawful  act,  for  the  law  never  recognizes  an  injury  resulting 
from  a  lawful  act  as  importing  damages. 

The  maxim  "  vbijuB^  ibi  remedium  "  is  as  old  as  "  *i(j  utere^^  etc., 
and  is  the  necessary  adjunct  of  it,  and  yet  no  one  ever  supposed 
for  a  moment  that  it  authorized  a  remedy,  except  to  enforce  a 
legal  right.  In  giving  force  and  eflEect  to  the  maxim  "«i(?  vtere^^ 
etc.,  the  courts  are  always  met  by  the  right  of  parties  to  use  their 
own  property  in  every  reasonable  way,  and  neither  justice  nor 
public  policy  would  tolerate  the  idea  that  a  person  should  be  made 
liable  for  damages  resulting  from  a  reasonable  use  of  property. 
Therefore,  in  determining  whether  or  not  an  injury  has  been 
done  amounting  to  a  nuisance,  it  is  necessary  to  balance  the  rights 
of  the  parties  in  view  of  all  the  circumstances,  and  say  whether 
or  not  the  use  of  the  property  in  the  manner  complained  of  is 
reasonable,  and  in  accordance  with  the  relative  rights  of  the 
parties. 

Seo.  14.  ElndBofimiBanoes.  PabUo,whatareb— Kuisances  are  either 
public  or  private.  Public  nuisances,  strictly,  are  such  as  result 
from  the  violation  of  public  rights,  and  producing  no  special  in- 
jury to  one  more  than  another  of  the  people,  may  be  said  to  have 
a  common  effect,  and  to  produce  a  common  damage.  Of  this 
class  are  those  intangible  injuries  that  result  from  the  immoral, 
indecent  and  Unlawful  acts  of  parties  that  become  nuisances  by 

1 2  Ld.  Baym.  988.  169;  Radclifie's  Ezecatora  d.  Brooklyn. 

•W^Ude  «.  Minaterley,  2  RoUe,  tit  1,  PL  4  N.  Y.  195;  Pryce  o.  Belchera,  4  C.  B. 

1, 564 ;  Wvatt «.  Harrison,  8  B.  &  A.  871 ;  867 ;  Gibba  o.   Pike,  9  M.  &  W.  351 ; 

Panton  o.  "Holland,  17  Johns.  (N.  Y.)  93 ;  Dayiea  d.  Jenkins,  11  id.  745 ;  Roret «. 

Tharston  v.  Hancock,  12  Mass.  220;  Lewis,  17  L.  J.  99. 
Lasala  v.  Holbrook,  4  Paige's  Cli.(N.  Y.) 
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reason  of  their  deleterious  influences  upon  the  morals  or  well- 
being  of  society.  Nuisances  that  arise  from  the  acts  of  men,  that 
for  the  time  being  make  the  property  devoted  to  their  purposes 
a  nuisance,  but  which  ceases  to  be  so  when  the  use  is  stopped : 
Such  as  disorderly  houses,  gaming-houses  and  cock-pits,  that  are 
" malum  in  se^^  and  common  nuisances  purely,  and  only  punish- 
able by  indictment.  Of  this  class,  also,  are  most  purprestures, 
which  are  a  class  of  public  nuisances  that  result  from  the  appro- 
priation by  one  person  to  himself  and  to  his  own  use  of  public 
property  that  should  be  common  to  all.' 

Ssa  15.  Private  xraiBanoes  defined. — Private  nuisances  are  injuries 
that  result  from  the  violation  of  private  rights,  and  produce  dam- 
ages to  but  one  or  a  few  persons,  so  that  it  cannot  be  said  to  be 
public :  As  belonging  to  this  class  is  the  building  of  a  house  with 
the  eaves  projecting  over  the  lands  of  another  "  or  the  erection 
of  a  building  so  as  to  hide  the  ancient  lights  of  several  persons ; ' 
or  a  tinsmith's  shop,  the  noise  from  which  annoys  the  occupants 
of  but  three  or  four  tenements.* 

Sec.  16.  Bdzed  noisanoei,  what  are.  — There  are  a  class  of  acts 
which  may  properly  be  denominated  mixed  nuisances,  being  both 
pnblic  and  private  in  their  eflfects :  Public,  in  that  they  produce 
injuiy  to  many  persons  or  all  the  public ;  and  private,  because  at 
the  same  time  they  produce  a  special  and  particular  injury  to  pri- 
vate rights,  which  subjects  the  wrong-doer  to  indictment  by  the 
public,  and  to  damages  at  the  suit  of  persons  injured.  Of  this 
class  are  obstructions  placed  in  a  highway,  which  produce  a  special 
injury  to  one  person,  by  injuring  his  horse,  carriage  or  himself, 
while  others  of  the  pubhc  are  only  hindered,  inconvenienced  or 
delayed.*    Also  establishments  which,  by  reason  of  the  nature  of 

'  Hy «.  BaperviBors,  etc.,  86  N.  Y.  297;  vol.  2,  p.  269 ;  2  Coke's  Inst.  88  ;  Har- 

Biown  «.  PerkinB,  12  Gray  (Mass.).  89;  grave's  L.  T.  84. 
Gray  v,  Ayree,  7  Dana  (Ky.),  875;  Moody        •  Pendrudock's  Case,  6  Coke,  100. 
e.  Sapenrison,  etc.,  46  Barb.  (N.  Y.  S.  C.)        >  Wheaton's  Selwyn,  vol.  2,  p.  350  ; 

659;  Hepkins  v,  Crombie,  4 17.  H.  520  ;  Soltaa  9.  De  Held.  2  Sim.  N.  8. 148. 
OnYM  e.  ShattQck,  85  id.  257 ;  State        *  Rex  v.  Llovd,  4  Esp.  200. 
e.  Puil,  5  R.  L  186.  As  to  purprestures,        *  Bose  «.  Miles,  4  M.  &  S.  101 ;  Barr 

Me  Wateimaa*8  Eden  on  Injunctions,  «.  Stevens,  1  Bibb  (Ky.)  298  ;  Hughes 

e.  Heiser,  1  Binn.  (Penn.)  463. 
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the  bnfiiness  carried  on,  produce  snch  noxiouB  smellB  and  vapors 
as  to  annoy  the  whole  community,  and  at  the  same  time  are  a 
special  injury  to  those  residing  or  doing  business  in  their  imme- 
diate vicinity,  by  rendering  their  houses  untenantable,  or  their 
enjoyment  so  uncomfortable  that  they  sustain  a  special  and  par- 
ticular damage  apart  from  and  beyond  the  rest  of  the  public.^ 


CHAPTER  SECOND. 

PT7BU0  NUISANOBS. 

Sbc.  17.  Nnisanoes  defined.    Hawkins,  yol.  1,  p.  880. 

Sec.  18.  Uses  of  property  that  create  public  nuisances. 

Sbc.  19.  Prescription  for  public  nuisance  not  gained  by  time  or  usefulness  of 

business ;  violation  of  individual  riglits  not  a  public  nuisance. 
Sbc.  20.  Public  character  and  effects  of  pubUc  nuisance  must  be  established. 
Sbc.  21.  Distinctions  of  the  law  in  determining  public  nuisances  in  particular 

localities;  rule  adopted  by  the  courts. 
Sec.  22.  What  constitutes  a  nuisance,  question  for  the  court;  proof  of  facts 

sufficient,  question  for  the  jury. 
Sbc.  28.  Injuries  affecting  public  morals;  nuisances  par  $6. 
Sbc  24.  Wrongs  malum  in  »e. 
Sbc.  25.  House  wherein  offenses  punishable  by  fine  are  committed ;  public 

nuisance;  house  in  filthy  condition;  fast  driving  through    public 

streets  :  publication  of  obscene  literature. 
Sbc.  26.  Screening  coal  in  public  place ;  pubUc  exhibition  of  stud-horse,  public 

nuisance. 

0 

Sbc.  27.  Whether  an  act  comes  within  the  idea  of  a  nuisance,  care  not  an 
element. 

Sbc.  28.  Question  one  of  results. 

Sbc.  29.  House  of  iU-fame,  public  nuisance ;  reputation  not  sufficient  proof. 

Sbc.  80.  Owner  indictable ;  evideace  of  his  knowledge  of  its  use  being  estab- 
lished. 

Sbc.  81.  Landlord  jointly  liable  with  tenant,  civilly  and  criminally. 

Sbc.  82.  Nuisances  affecting  public  morals  abatable  only  by  the  courts. 

Sbc.  88.  Unnecessary  abatement  of  nuisance  not  permitted. 

Sbc.  84.  Married  woman  liable  as  femme  sole,  though  acting  under  her  hus- 
band's orders. 

>  Bamford  v,  Tumley,  8  6.  &  S.  66:    id.  608 ;  Wesson  «.  Washborae  Iron 
Tipping  V,  St.  Helen  Smelting  Ck>.,  4    Works,  18  Allen  (Mass.),  95. 
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Ssa  86.  Husband  and  wife  jointlj  liable^ 

Sec  80.  Persons  chargeable  with  keeping  bawdy  honses. 

Bmc,  37.  Disorderly  houses,  other  than  bawdy  houses,  common  nuisances. 

Sec.  88.  What  create  disorderly  houses. 

8bc.  89.  Noise  and  Tiolence  not  necessary  elements  to. 

8bc.  40.  Owner  not  liable  without  proof  of  approbation  and  consent. 

Sbc.  41.  House  of  assignation,  public  nuisance. 

Sbc.  42.  Tippling  house,  where  disorderly  people  congregate,   common  nui- 

sanoe. 
Sbc.  43.  Doctrine  of  Tanner  v.  Trustees  commented  on  and  doubted. 
Sbc.  44.  Billiard  rooms  not  nuisances. 

Sbc.  45.  Gaming-houses,  common  nuisances  ;  legal  meaning  of  the  term. 
Sbc.  46.  Husband  and  wife  may  be  jointly  indicted  for  keeping  gaming-house. 
Sbc.  47.  Innkeeper  indictable,  if  his  house  is  disorderly. 
Sbc.  48.  Any  business  or  act  calling  together  disorderly  crowds  in  public 

places,  a  nuisance. 
Sbc.  49.  Person  setting  up  a  lottery,  punishable  for  common  nuisance. 
Sbc.  50.  fire-works,  and  their  manufacture  in  public  place,  common  nui- 


Sbc.  61.  Monopolies  and  schemes  for  deceiving  the  public,  nuisances. 

Saa  63.  Theaters  used  for  low  and  yicious  plays,  nuisances. 

Sbc.  68.  Common  scold,  common  nuisance ;  offense  confined  to  women. 

Sbc.  54.  Anger  not  an  element  of  offense ;  practice  must  be  habitual. 

Sbc.  55.  Eayesdroppers,  common  nuisances,  punishable  by  fine. 

Sbc.  66.  Law  regarding  eayesdroppers  salutary  and  just. 

Sbc.  67.  Indecent  exposure  of  one's  person  in  public  place,  a  public  nuisance. 

Sbc.  68.  IMstinction  between  statutory  and  common-law  offense. 

Sbc.  69.  Decision  in  North  Carolina. 

Sbc.  00.  Cases  dted,  showing  extent  of  ofiense  committed  suffldent  for  indict- 
ment. 

Sbc.  61.  Doctrine  of  Rex  «.  (Mlard  considered. 

Sbc.  62.  Intent,  question  for  the  jury. 

Sbc.  68.  Act  not  committed  in  public  place,  evil  intent  must  be  shown ;  in 
what  the  offense  consists ;  accidental  exposure  excusable ;  cases 
dted,  showing  when  and  where  indecent  exposure  becomes  a. 
public  nuisance. 

Sbc.  64.  Offenses  regulated  by  legislation. 

Sbc.  65.  Selling  of  obscene  pictures,  books,  etc.,  common  nuisance. 

6bc.  66.  Contagious  diseases,  exposure  of  persons  affected  with. 

Sec.  67.  Selling  diseased  meat,  adulterated  food,  etc. 

Sec.  68.  Public  exhibitions  that  corrupt  morals,  disturb  the  peace,  etc. 

Sec  69.  Keeping  of  combustible  or  explosiye  materials  in  public  places  ;  neg- 
ligent keeping  not  regarded  an  element. 

Sec.  70.  Circulation  of  false  reports,  calculated  to  create  false  alarms,  a  pub- 
lic nuisance. 
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8bc.  71.  Oenend  principles  bj  which  to  determine  public  nniaanoea  arising 

from  11006  of  property. 
8bc.  72.  Noxious  trades  of  a  generally  offensiye  character  ;  persons  liable  for. 
Sac.  78.  Liabilities  of  landlord  and  tenant,  master  and  servant. 
8bc.  74  Municipal  corporations  indictable  same  as  individuals. 
Sbc.  75.  Use  of  property ;  within  the  legal  idea  of  a  nuisance  7 
8bc.  76.  Length  of  time,  or  convenience  of  place,  no  defense. 

8bo.  17.  Pabllc  nuisances  defined.  —  Hawkins  sajS,  in  vol.  1,  p. 

360,  of  his  Pleas  of  the  Grown :  "  Offenses  less  than  capital,  more 
immediately  against  the  subject  and  not  amounting  to  a  disturl>- 
ance  of  the  peace,  which  may  be  committed  by  private  persons 
without  any  immediate  relation  to  an  office,  and  which  are  of  an 
inferior  nature  to  other  offenses,  being  neither  infamous  nor  grossly 
scandalous,  seem  to  be  reducible  to  the  following  heads :  First, 
such  as  more  immediately  affect  the  public ;  secondly,  such  as  more 
particularly  affect  the  interests  of  particular  persons.  Common 
nuisances  may  be  defined  to  be  doing  something  to  the  annoyance 
of  all  the  king's  subjects,  or  by  neglecting  to  do  that  which  the 
common  good  requires.  But  annoyances  to  the  interests  of  par- 
ticular persons  are  not  punishable  by  indictment  as  common  nui- 
sances are,  but  are  left  to  be  redressed  by  the  private  action  of 
the  party  aggrieved  by  them."  * 

>  Bacon's  Abr.,  vol.  7,  p.  228;  Bum's  the  public  that  necessarily  comes  in 

Justice,  vol,   8,   p.  418.     *'A   public  contact  with  it,  is  a  public  nuisance 

nuisance  is  such  an  inconvenient  or  at  common  law.     Lansing  e.  Smith,  8 

troublesome   oiSense    as   annoys  the  Cow.  (N.  Y.)  146.  Any  thing  offensive 

whole  commanity  in  general,  and  not  to  the  sight,  smell  or  hearing,  erected 

some  particular  person."    4  Bl.  Com.  or  carried  on  in  a  public  place,  where 

167.    Whether  a  nuisance  is  public  or  the  people  dwell  or  pass,  or  have  a 

not  depends  upon  the  number  of  per-  right  to  pass,  to  their  annoyance,  is  a 

sons  annoyed  by  it,  and  is  a  question  public  nuisance  at  common  law.  Hack- 

for  the  jury.     Rex  f).  White,  1  Burr,  ney  f).  State,  8  Ind.  494.     In  Attorney- 

837;  Roscoe's  Crim.  Ev.  788;  Jacob's  General  d.  Sheffield  Gas  Co.,  8  De  G. 

Law  Die,  tit.  Nui. ;  Lilly's   Register,  M.  &  G.  304,  it  was  held,  that  the  dig- 

vol.  2,  A  307.    An  injary  to  several  ging  of  trenches  in  the  public  street 

commoners  only  is  a  private  nuisance,  for  the  laying  of  gas-pipes  created  a 

9  Coke,  118  a.  A  public  nuisance  may  public    nuisance,    even    though   but 

be  considered  as  an  offense  against  the  small    portions  of   the    street    were 

economical    regimen    of     the    State,  opened  at  one  time,  and  those  allowed 

either  by  doing  a  thing  to  the  annoy-  to  remain  open  in  one  place  but  a  short 

ance  of  all  the  king's  subiects,  or  neg-  time,  for  all  had  a  right  to  pass,  and 

looting  to  do  that  which  the  public  all  who  came  to  the  obstruction  were 

good    requires.    Russell   on  Crimes,  injured  thereby.  Ld  Soltau  e.  De  Held, 

vol.  1,  p.  294;  4  Bl.  Com.  166.  What-  2  Sim.,  N.  S.,  142,  Kindbbslt,  V.  C, 

ever  is  injurious  to  a  large  class  of  the  said,  that  to  constitute  a  public  nni- 

community,  or  annoys  that  portion  of  sance,  the  thing  complained  of  most 
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Thus  it  will  be  seen  that  a  public  naiflance  is  a  violation  of  a 
pnblic  right,  either  by  a  direct  encroachment  upon  public  rights 
or  property,  or  by  doing  some  act  which  tends  to  a  common  in- 
juiy,  or  by  omitting  to  do  some  act  which  the  common  good  re- 
quires, and  which  it  is  the  duty  of  a  person  to  do,  and  the  omis- 
sion to  do  which  results  injuriously  to  the  public*  Every  person 
owes  certain  duties  to  the  public,  and  the  failure  to  discharge 
them,  whereby  the  public  is  injured,  is  regarded  at  common  law 
as  a  qucLsi  crime.  Among  these  duties  is  that  of  so  using  his 
own  properly  as  not  to  injure  the  public,  being  only  an  enlarged 
application  of  the  maxim  '^  sic  utere  tuo  alienum  nan  lasdas^^^  and 
only  differing  in  its  violation  in  this  respect  in  the  fact  that  it  is 
treated  as  a  public  offense,  and  is  punishable  by  fine  or  imprison- 
ment, according  to  the  circumstances  and  nature  of  the  offense, 
besides  rendering  the  property  producing  the  injury,  to  the  extent 
necessary  to  prevent  the  injurious  consequences,  liable  to  removal 
eith^  by  judgment  of  the  courts  or  at  the  mere  motion  of  any 
individual  suffering  special  damages  therefrom.* 

be  each  as  in  ita  natare  or  its  conse-  Cash.  (Mam.)  80 ;  Onnmonwealth  «. 

qnenoes  ia  a  nuisance,  an  Injuiy  or  a  Ferris,  5  Rand.  (ya.)691 ;  Rex.  v.  Med- 

damaeetoall  persons  who  oome  within  ley,  6  C.  &  P.  292;  Reg.  «.  Webb,  2 

the  s^ere  of  its  operations,  thoagh  it  C.  &  K.  933.    Some  trMes  maj  be  a 

maj  be  so  in  a  grcuater  degree  to  some  nuisance  in  a  populous  or  public  place 

tbui  to  others.     See,  also.  Imperial  and  not  so   in  a  retired  place,  eren 

Oas-light  ft  Coke  Ca  «.  Broadbent,  7  though  manj  choose  to  go  there.    £1- 

H.  L.  Ga.  800  ;  Crowder  v.  Tinkler,  19  lis  «.    SUte,   7   Blackf .    (Ind.)   684  ; 

Yea.  617;  Thome  «.  Taw  Vale  Rail-  Beatty  «.  Gilmore,    Id  Penn.  St.  463; 

load  Ca,    13  Beay.  10,  21;  Re^rina  «.  Rex  v.  Pierce,  2  Shower,  827;  Ravo. 

Train,  2  B.  &  S.  640 ;  Bostock  v.  North  Ljnes,  10  Ala.  63 ;  Rex  «.  Cross,  2  C. 

Staffordshire  Bailroad  Co. ,  5  De  G.  &  &  P.  483 ;  Rex  «.  Watts,  M.  &  M.  281 ; 

S.  584.  In  order  to  constitute  a  public  Rex  «.  Carlile,  6  C.  &  P.  636 ;  Regina 

Bnisanoe,  it  must  be  of  such  a  nature  «.  Wigg,  2  Salk.  460;  Rex  v.  Nevlllei 

as  to  injure    or  annoj  all  who  come  Peake,  91 . 
within  its  sphere.    Com.  «.  Smith,  6 

*  4  BI.  Com.  166 ;  2  Rolle's  Abr.  88 ;  Petlej,  15  Q.  R  276,  it  was  held,  that 

Lansing  o.  Smith,  8  Cow.  (N.  Y.)  146 ;  an  individual  cannot  justify  damaging 

1  Russel  on  Crimes,  295.     See  chapter  the  property  of  another,  on  the  ground 

on  Pnrprestares,  infra.  that  it  is  a  nuisance  to  a  public  right, 

'Rexo.  Rose  well,  2  Salk.  459;  James  unless  it  does  him  a  special  injury. 

V.  Havward,  Jones,  222,  223  ;  Penrud-  Brown  v,  Perkins,  12  Gray  (Mass.),  89; 

dock's  Case,  5  Coke,  100;  Baton's  Case,  Harrower  9.  Ritson.  37  Barb.  (N.  Y.) 

did.  53;  Mayor  of  New  York  «.  Board  301 ;  Bruning  v.   New  Orleans  Canal 

of  Health,  81  How.  Pr.  885.    A  public  Co.  12  La.  Ann.  541;  Bateman  v.  Bluck, 

nuisance  can  only  be  abated  by  the  18  Q.  B.  870;  Wales  o.  Stetson,  2  Mass. 

party  injared.  Griffith  «.  McCullum,  148 ;  Arundel  «.  McCuUoch,  10  id.  70. 
46  Barb.    (N.   Y.)  561.    In  Dimes  v. 
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Seo.  18.  Ums  of  property  creatiiig.  —  In  order  to  make  the  use  of 
property  in  a  particular  maimer  a  pnblic  nuiBance,  it  must  be  to 
the  common  annoyance  of  the  pnblic  —  that  is,  it  mnst  be  so  ex- 
tensive in  its  conseqnehces  that  they  cannot  be  said  to  be  confined 
to  a  few  persons ; "  *  or  it  must  be  in  a  public  place,  as  on  a  public 
road  or  street,*  so  as  to  seriously  offend  and  annoy  those  who  law- 
fully pass.  For  even  works  that  are  a  nuisance  per  se  may  be 
lawfully  carried  on  in  a  convenient  place.*  As  in  a  place  so  far 
removed  from  habitations  and  public  roads,  or  navigable  streams, 
as  to  produce  no  injurious  or  offensive  results  to  any  except  such 
as  pass  them  casually  or  from  curiosity. 

But  when  any  such  trade  or  business  is  thus  established  in  a 
convenient  place,  removed  from  dwellings  and  public  ways,  even 
though  it  has  been  carried  on  there  for  many  years,  yet  when  the 
place  becomes  inconvenient,  by  reason  of  public  roads  being  laid 
so  near  it  that  it  becomes  materially  offensive  to  those  passing  upon 
them,  or  when  other  business  is  established  in  its  vicinity  which 
is  not  a  nuisance,  and  which  is  injuriously  affected  thereby,  by 
being  offensive  to  those  who  work  there  or  come  there  to  trade, 
or  when  numerous  dwellings  are  erected  in  its  vicinity,  to  which 
it  is  a  serious  annoyance,  it  becomes  a  public  nuisance,  and  must 
yield  to  the  public  necessity  and  to  the  demands  of  the  public 
interest,  notwithstanding  that  it  has  been  carried  on  there  for 
more  than  a  century,  for  no  amount  of  time  works  a  prescription 
for  a  public  nuisance  or  other  public  offense.* . 

»  Rex «.  White,!  Burr.  883.     In  Rex  In  Weld   v.   Hornby,  7  Eaat,  199,  it 

t).  Lloyd ,  4  Esp.  200,  Lord  Ellenbor-  was  held,  th&t  it  was  no  defense,  in  a 

OUGH  held,  that  where  the  business  of  prosecution  for  a  nuisance,  that  it  had 

a  tinman  annojed  but  a  few  persons,  been    acquiesced  in    for   more    than 

occupying  chambers  in  Clifford's  Inn ,  twenty   years.     In    Rex    v.  Cross,    3 

it  was  not  so  common  in  its  effects  Camp.  227,  Lord  Ellenborouoh  said: 

as  to  make  the  shop-keeper  indicta-  "  No  length  of  time  will  render  a  nui- 

ble.  sance    legal."    See,    also.    State    «. 

*  Lansing  v.  Smith,  8  Cow.  (N.  Y.)  Phlpps,  4  Ind.  515;  Elliotson  v.  Feet- 
146;  Hackney  v.  State,  8  Ind.  494;  ham,  2  Bing.  N.  C.  288;  MiUs  o.  Hall 
People  V.  Cunningham,  1  Den.  (N.  etal.,  9  Wend.  (N.  Y.)  315;  Com.  v. 
Y.)  524 ;  Rex 9.  Pappineau,  2  Stra.  686.  Tucker,  2  Pick.  (Mass.)  44;  Elkins  v. 

*  Tipping  V.  St.  Helen  Smelting  Co.,  State,  2  Humph.  (Tenn.)  543 ;  Com.  v. 
4  B.  &  8.  608;  2  Rolle's  Abr.  140;  Alburger,  1  Whart.  (U.  S.)  469;  Peo- 
Hutt.  186;  Pahn.  686;  2  Lilly's  Reg-  pie  «.  Cunningham,  1  Denio  (N.  Y.), 
ister.  309,  F.  524;  Lynch's  Case,  6  N.  Y.  City  Hall 

*  In  Fowler  v.  Sanders,  Cro.  Jac.  Recorder,  61 ;  Com.  o.  Upton,  6  Gray 
446,  it  was  held,  that  no  length  of  (Mass.),  478;  Pettis  V.Johnson,  56  Ind. 
time  would  prescribe  for  a  nuisance.  189;  De  Laney  «.  Bliisard,  7  Hun  (N. 
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Sbo.  19.  Benafita  irom, not  oonildered  j  can  be  no  presorlptlon  lor;  ^lo- 
latioa  of  Individaal  lighta  does  not  make  pnblio  nuisanoea.  —  Therefore, 

it  is  no  defeofie  to  an  indictment  for  erecting  or  maintaining  a 
nnisance,  that  the  bnsuiessy  trade  or  occupation  has  for  a  long 
time  been  carried  on  in  the  locality  designated  without  complaint 
from  any  one,  although  it  might  be  a  good  defense  to  a  private 
suit  for  the  recovery  of  damages.'  Keither  is  it  a  defense  in  any 
measure  that  the  business  is  a  useful  one,  that  it  is  necessary,  or 
that  in  its  products  and  operations  it  is  a  public  benefit,  and  con- 
tributes largely  to  the  enhancement  of  the  wealth,  prosperity  and 
commercial  importance  of  the  community,'  for  if  it  is  really  a 
nuisance,  or  operates  as  such  upon  the  public,  no  measure  of 
necessity,  usefulness  or  public  benefit  will  protect  it  from  the  un- 
flinching condemnation  of  the  law ;  although,  unless  the  business 
is  a  nuisance  per  se,  these  facts  have  weight,  both  with  the  court 

T.),  7;  Patten  v.   N.  Y.  Elevated  R.  Y.)  92;  People    «.  Gas.  Co.,  6  Lans. 

R.  Co.,  8  Abb.  N.  C.  (N.  Y.)  806  ;  Dy-  (N.  Y.)  467;  Ogdenflburgli  v.  Lovejoy, 

gen  V,  Bchenck,  23  Wend.  (N.  Y.)  446  ;  2  T.  &  C.  (N.  Y.)  83 ;  Campbell  v.  Sea- 

Benwick  tJ.  Morris,  7  Hill  (N.  Y.),  675  ;  man,  68  N.  Y.  568. 
Bocheater  v.  EmckBon,  46  Barb.  (N 

'  Weld  «,  Hornby,   7    East,    199;  19  N.   J.  Eq.  296;  Jones  v.  Powell, 

Commonwealth  v.  vanslckle,  Bright.  Hatt,  136  ;  Palm.  586 ;  Bhodes  v,  Dan- 

(Pemi.)  60.  bar,  57  Penn.  St.  274 ;  Ward's  Case,  4 

<  In  Qneen  «.  Train.  2  B.  &  6.  640,  Ad.  &  El.  884;  81  Eng.  Com.  Law,  92 ; 

it  was  held,   that  where  a  railroad  Morris'  Case,  1  B.  &  A.  441 ;  20  Eng. 

track  was  laid  in  a  highway,  so  that  Com.  Law,  421 ;  Tipping  v.  St.  Helen 

horses,  in  stepping  upon  it,  slipped  Smelting  Co.,  4  B.  &  S.  616.    In  Rex 

and  were  frightened,   it  was  a  nui-  «.  Russell,  6  B.  &  C.  566,  it  was  held, 

aanoe.     In  M^rks  v.  Junction  R.  IL  that,  in  some  cases,  where  the  public 

Co.,  5  McLean  (IJ.  S.),  425,  it  was  held,  health  is  not  concerned,  the  public 

that  a  naiaance  could  not  be  tolerated,  good  it  does  may  be  taken  into  consid- 

on  the  ground  that  the  community  de-  oration,  to  ascertain  if  the  public  ben- 

rived  benefit  from  it.     In  RespubUca  efit  outweighs  the  public  annoyance, 

e.  Oaldwell,  1  Dall.  (U.  S.)  150,  it  waa  but  the  doctrine  of  this  case  was  di- 

beld,  that  it  is  no  defense  to  an  indict-  reetly  overruled  by  the  court  in  Rex 

meot  for  a  nuisance  that  it  is  of  great  «.  Ward,  4  Ad.  &  El.  384,  and  it  was 

public  benefit.    Regina   «.    Barry,   9  said  that  public  benefits  were  not  to  be 

Law  R.  122;  Boacoe^s  Crim.  Ev.  788;  considered;  and  still  later,  in  Rex  o. 

Hart  et  al.  «.  Mayor,  etc.,  9  Wend.  (N.  Tindall,  6  Ad.  &  El.  143,  the  doctrine 

Y.)  571,  582.     In  2   Lilly's  Register,  of  Rex  o.  Ward  was  adopted.    Also, 

800.  it  is  said  :  "  Melting  lead  so  near  see  Rex  «.  Morris,  1  B.  &  Ad.  441,  in 

to  plaintifTa  land  that  it  spoiled  his  which  the  doctrine  was  repudiated  by 

l^raaa  and   wood  there  growing,  and  Lord  Tbnterdbit  ;  and  in  Beardmore 

whereby  he  loat  two  horses  and  a  cow  v.  Tread  well,  81  L.  J.  N.  S.,  Q.  B.,  286, 

paatoring  there,  is  a  nuisance,  and  the  in  1862,  it  was  held,  that  the  fact  that 

fact  that  it  is  a  lawful  trade,  and  for  a  brick-kiln  was  established  for  the 

the  benefit  of  the  nation  and  necea*  manufacture  of  bricks  for  government 

■ary,  does  not  excnae  the  action."    2  fortifications  was  no  defense. 
BoUe'a  Abr.  140,  141;  Ross  v,  Butler, 
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and  with  the  jorors,  in  detennining  the  degree  of  injury  thereby 
produced,  and  whether  the  effects  are  so  annoying^  so  productive 
of  general  inconvenience  and  discomfort,  that  it  can  be  said  to  be 
really  so  prejudicial  to  the  public  as  to  be  a  nuisance.  To  consti- 
tute a  public  nuisance  from  the  use  of  real  property  the  same 
degree  of  injury  must  be  established  as  to  sustain  a  recovery  at  the 
smt  of  an  individual,  the  only  difference  being,  tliat  the  injury  and 
damage  must  be  shown  to  be  common  to  many,  mstead  oi  only 
applying  to  one  or  a  few  individuals.'  Indeed,  in  many  instances 
of  a  tangible  kind  —  that  is,  in  all  nuisances,  except  those  whose 
effect  is  of  a  moral  character  rather  than  a  positive  injury  to  prop- 
erty —  there  must  be  the  same  degree  of  injury  and  damage  that 
would  be  necessary  to  maintain  a  suit  for  damages,  with  this  addi- 
tion :  that  the  injury  and  damage  resulting  therefrom  must  be  so 
extensive  as  to  affect  many  persons  at  one  and  the  same  time,  so 
that  the  injury  can  fairly  be  said  to  result  to  citizens  as  a  part  of 
the  public,  rather  than  to  them  individually.  The  grant  of  a 
franchise  to  operate  a  railroad  does  not  confer  power  upon  it  to 
use  locomotives  so  constructed  as  to  throw  out  burning  coals  that 
may  set  fire  to  buildings  along  the  line ;  but  the  road  must  be  so 
operated  as  to  cause  the  least  danger.  This  is  not  a  public  nui- 
sance, although  it  may  injure  many  persons.  A  nuisance  is  only 
public  when  it  affects  the  rights  of  citizens  injured  as  a  part  of 
the  public.  The  reason  why  this  is  not  a  public  nuisance  is,  be- 
cause the  effect  of  the  cause  is  not  common,  nor  caused  by  one  or 
the  same  act.  The  defective  machine  may  cause  injury  to  many 
persons,  but  the  injury  is  occasioned  by  distinct  acts,  and  at  differ 
ent  periods  of  time,  so  that  it  cannot  be  said  to  be  a  common  cause 
or  a  common  injury.  As  a  farther  illustration,  if  a  railroad  com- 
pany, in  the  absence  of  a  contract  with  the  land-owners,  is  bound 
to  fence  its  road,  a  neglect  to  do  so  is  a  nuisance,  and  subjects  the 
company  to  liability  to  land-owners  for  all  damages  sastained 

'  Commonwealth  o.  Smith,  6  Cush.  State,  7  Baxter  (Tenn.)>  1^1.  ^^  '^'^ 

(Mass.)  80;  Regina  v.  Webb,  2  C.  &  K.  held  that  proof  that  the  smell  from  a 

983 ;  Commonwealth  v.  Farris,  5  Rand.  Blaoghter-hoaEie  on  a  pablic  road  was 

(Va.)  691 ;  Rex  v.  Medlej,  6  C.  &  P.  offensive  to  Afmo  individuals,  was  not 

292 ;  SolUu  v,  De  Held,  9  E.  L.  &  Eq.  sufficient  to  establish  the  fact  of  pub- 

20;  People  o.  Jackson,  7  Mich.  482;  lie  nuisance.    See,  also.  Com.  «.  Lyon^ 

State  «.  Rye,  85  X.  H.  868;  State  9.  1  Rttsb.  (Penn.)466. 
Strong,  25  Me.  297.    In  Phillips  v. 
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from  such  neglect,  but  this  does  not  subject  the  company  to  indict- 
ment, for  it  can  in  no  sense  be  said  to  be  a  common  injury  to  the 
rights  of  individuals  as  a  part  of  the  public,  but  is  a  violation  of 
individual  rights,  which  may  or  may  not  result  injuriously,  accord- 
ing to  the  diverse  circumstances  that  control  the  use  of  each  in- 
dividual's land.  The  injury  cannot  by  any  possibility  become 
common.  All  may  sustain  damages  tlierefrom,  may  be  injured 
thereby,  but  the  injury  cannot  happen  from  the  same  act  or  at 
the  same  time  to  all.  One  may  be  injured  and  damaged  there- 
from to-day  and  another  to-morrow,  or  possibly  never.^  But  if 
the  company  neglect  to  provide  suitable  cattle-guards  and  fences 
at  road  crossings  or  at  the  side  of  a  public  highway,  this  is  clearly 
a  common  nuisance,'  for  which  it  may  be  indicted,  for  every  citi- 
zen has  a  right  to  have  his  cattle  and  property  pass  along  a  high- 
way Becure  from  such  danger  as  is  incident  to  the  operation  of  a 
railroad.  The  distinction  arises  from  the  fact  that  every  person 
has  a  right  to  pass  over  a  highway  with  his  property  at  any  time, 
and  any  unreasonable  act  or  thing  that  endangers  his  own  safety 
or  that  of  his  property  is  a  common  nuisance.' 

Sbo.  20.  PabUo  chancter  and  effects  of  nniMdice  mail  be  eaUbllihed. — 
It  is  not  necessary  to  establish  the  fact  that  the  ill  effects  are  appli- 
cable to  an  entire  community,  or  that  they  are  the  same  in  their 
effects  npon  all  who  come  within  their  influence,  or  that  the  same 
amount  or  degree  of  damage  is  done  to  each  person  affected  by  it, 
for  in  the  very  nature  of  things  this  would  be  impossible.*  Those 
iQ  the  immediate  vicinity  of  the  erection  or  thing  complained  of 
might  sustain  a  special  injury  and  damage  for  which  they  could 
maint^i'Ti  a  private  suit,  while  others  might  sustain  no  special 
injury  apart  from  the  rest  of  the  community,  and  thus  would  have 

1  Soltaa  V.  De  Held,  9  R  L.  &  Ea.  20  ;  9.  White.  Moody  &  M.  56 ;  Jones  v. 

Kinf  V,  MorriB  and  Essex  Bailroad  Co.,  Railroad  Co.,  107  Mass.  261 ;  Judd  v. 

18  N.  J.  Eq.  397.  Fargo,  id.  264 ;  Murphy  v.  Dean,  101 

*  Pease's  Case,  4  B.  &  Ad.  30 ;  Mor-  id.  455  ;  Shipley  v.  Fifty  Associates, 
lis'  Case,  1  id.  441 ;  Commonwealth  id.  251 ;  Com.  v.  Blaisdell'  107  id.  234; 
e.  LoweU  &  Nashua  B.  R.  Co.,  2  Gray  U.  8.  v.  Hart,  Pet.  (U.  8.  C.  C.)  390 , 
(Mass.),  54  ;  Weld  d.  Gas-light  Co. ,  1  Moses  v.  State.  58  Ind.  185. 

Stark.  150.  *  Soltau  v.  Be  Held,  9Eng.  Law  & 

*  Weir's  Appeal,  74  Penn.  St.  280  ;    Eq.  20. 
Bex  V.  Pappineaa,  2  Str.  686 ;  Dewey 
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no  redress,  except  through  the  intervention  of  a  public  prosecu- 
tion. It  is  sufficient  to  show  that  it  has  a  common  effect  upon 
many  as  distinguished  from  a  few.  Where  the  thing  complained 
of  is  in  a  city  or  town,  or  upon  a  public  highway  or  street,  little 
difficulty  can  be  experienced  in  establishing  its  public  character 
and  effects,  for  any  thing  which  can  produce  a  nuisance  that  ex- 
tends over  a  highway,  street  or  other  public  place,  where  people 
pass  and  repass,  and  have  a  lawful  right  to  be  or  congregate,  and 
produces  material  annoyance,  inconvenience,  discomfort  and  injury 
to  those  exercising  those  rights,  is  a  public  nuisance,  and  punish- 
able as  such.^ 

Sec.  21.  Diitlnction  obsenred  In  detannining  queitioiui  as  to  whether 

pnblic  nuisance  ezljrts.  — But  many  kinds  of  business  that  would  be 
regarded  as  a  nuisance  upon  a  street  that  is  densely  populated  and 
much  traveled,  or  that  is  occupied  for  business  purposes  of  such  a 
character  as  naturally  make  it  what  is  called  a  thoroughfare,  would 
not  be  such  upon  a  less  populous  street,  or  one  that  is  not  so  mudi 
used  by  the  public ;  and  the  same  is  also  the  case  with  business 
upon  ordinary  country  roads,  the  same  distinction  existing  be- 
tween those  which  are  much  traveled  and  those  which  are  but 
little  used  by  the  public'  It  would  be  an  arbitrary  and  imwar- 
rantable  rule  that  would  make  no  distinction  between  a  street  or 
highway  but  little  used  by  the  public,  and  one  that  is  a  leading 
thoroughfare,  over  which  large  numbers  of  people  are  daily  pass- 
ing ;  or  between  a  street  that  is  built  up  with  elegant  residences 
and  stores,  or  busmess  places,  and  the  presence  in  the  vicinity  of 
which  a  certain  kind  of  business  would  be  a  serious  annoyance 
and  damage,  and  one  that  is  occupied  with  cheap  buildings,  and 
for  purposes  such  that  the  presence  of  the  same  business  would 
be  of  little  or  no  annoyance,  and  would  operate  to  produce  no 
special  damage.  The  law  does,  from  the  necessity  of  things, 
make  this  distinction  in  determining  whether  a  particular  busi- 

1  Rex   «.  Papplneaa,   2  Stra.   686 ;  Cross,  2  G.  &  P.  488  ;  R^^x  v.  Watts, 

Michael  «.  Alestree,  2  Ley.  172  ;  Dixon  M.  &  M.  281 ;  Retina  v.  Wigg,  2  Salk. 

V.  Bell,  5   M.  &  8.  198 ;  Harmond  v.  460 ;  Beatty  v.  Gilmore,  16  Peon.  St. 

Pearson,  1  Gamp.  515.  468 ;  Queen  «.  Ajres,  10  Ala.  68  ;  Rex 

*  EHis  0.  State,  7  Blackf.  (Ind.)  584 ;  v.  Carlisle,  6  G.  &  P.  786 ;  Rex  e.  Ne- 

Rex  V.  Pierce,  2  Shower,  827 ;  Rex  v,  ville,  Peake,  91. 
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ness  is  carried  on  in  a  convenient  place.'  Thns,  a  blacksmith 
shop  would  not  for  a  moment  be  tolerated  upon  a  principal  street 
of  a  city  in  the  vicinity  of  costly  buildings  and  fashionable  busi- 
ness places,  except  it  was  kept  up  and  maintained  in  a  way  so  as 
to  produce  no  possible  annoyance  or  injury ;"  but,  from  the  need- 
fulness of  the  business,  it  is  tolerated  upon  streets  in  less  import- 
ant parts  of  the  city,  and  the  smoke  and  cinders  arising  therefrom, 
as  well  as  the  noisy  reverberations  from  the  heavy  strokes  of  the 
sledge-hammers  on  its  numerous  anvils  in  the  prosecution  of  the 
business,  is  permitted,  even  without  the  aid  of  special  ordinances. 
And  so  it  is  with  a  thousand  occupations  of  a  similar  character 
which  we  have  not  the  space  to  enumerate.  The  rule  adopted  by 
the  courts  with  reference  to  every  business,  except  such  as  are 
nuisances  per  se  or  prima  facie^  in  determining  whether  it  is  a 
public  nuisance  in  a  particular  locality ;  in  other  words,  in  deter- 
mining whether  it  is  prosecuted  in  a  convenient  place,  is  to  in- 
quire whether  it  produces  a  common  damage  to  the  property  in 
the  vicinity,  or  is  reasonably  likely  to  do  so,  or  whether  it  is  in 
fact  a  public  annoyance  and  inconvenience  to  such  an  imwarrant- 
able  extent  as  to  require  the  intervention  of  a  fine  and  the  abate- 
ment of  the  business.' 

Seo.  22.  BCixod  questkm  of  law  and  feoL—  As  to  what  constitutes 
a  nuisance,  as  well  as  the  question  of  convenience,  are  questions 
to  be  determined  by  the  court,  not  by  the  jury ;  *  also,  whether 
the  facts,  if  proved  in  a  given  case  under  all  the  circumstances, 
produce  such  results  as  amount  to  a  nuisance ;  but  whether  the 
results  are  so  common  as  to  amount  to  a  public  nuisance  is  a 
question  for  the  jury. 

Sbc.  23.  Acts  affBCting  pubUo  morab,  pnblio  ntiisanoM  per  se,  when. — 

There  are  classes  or  kinds  of  business  which  are  nuisances  ^p^  ee^ 

*  Walker  «.  Brewster,  5  L.  R.  Eq.,  4  B.   &  8.  606;   116  Eng.  C.  L.  608; 

Cis.  2(^-27 ;     Att'y-Qel  v.    Steward,  Ross  «.  Butter,  19  N.  J.  Eq.  294;  Wol- 

90  N.  J.  Eq.  415 ;  Sparbawk  v.  RaU-  oott  v.  Mellick,  11  id.  207. 

«»d  Co.,  54  Penn.  St.  401 ;  Hucken-  »  Tipping  tj.  St.  Helen  Smelting  Co., 

Helen  Smelting  Co., 

^  ^,-, ,  State  t).  Atkinson,   24 

*  "Hpping  V.  St.  Helen  Smelting  Co.,    Vt.  448. 
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and  the  very  fact  that  they  are  carried  on  in  a  public  place  is 
prima  facte  sufficient  to  establish  the  offense.'  But  in  such  cases, 
if  the  respondent  questions  that  the  use  of  his  property  in  the 
manner  charged  in  the  indictment  produces  the  effects  set  forth 
therein,  and  introduces  evidence  to  sustain  his  position,  it  then 
becomes  necessary  to  prove  that  the  effects  are  such  as  are  charged. 
But  there  are  a  class  of  nuisances  arising  from  the  use  of  real 
property  and  from  one's  personal  conduct  that  are  nusauces  per 
gey  irrespective  of  their  results  and  location,  and  the  existence  of 
which  only  need  to  be  proved  in  any  locality,  whether  near  to  or 
far  removed  from  cities,  towns  or  human  habitations,  to  bring 
them  within  the  purview  of  public  nuisances.  This  latter  class 
are  those  intangible  injuries  which  affect  the  morality  of  man- 
kind, and  are  in  derogation  of  public  morals  and  public  decency. 

Seo.  24.  Wrongs  matam  in  se.  —  This  class  of  nuisances  are  of 
that  aggravated  class  of  wrongs  that,  being  TnaluTJi  in  se^  the 
courts  need  no  proof  of  their  bad  results,  and  require  none. 
The  experience  of  all  mankind  condemns  any  occupation  that 
tampers  with  the  public  morals,  tends  to  idleness  and  the  promo- 
tion of  evil  manners,  and  any  thing  that  produces  that  result 
finds  no  encouragement  from  the  law,  but  is  universally  regarded 
and  condemned  by  it  as  a  public  nuisance.*  In  the  following 
pages  I  shall  enumerate  a  large  number  of  occupations  and  prac- 
tices that  have  been  declared  nuisances,  together  with  the  penal- 
ties that  have  been  applied  to  them  by  the  common  law.  It  can- 
not be  expected  that  I  can  give  a  list  of  every  possible  public 
nuisance,  for  it  must  be  understood  that  whether  a  particular 
occupation,  act  or  thing  has  been  declared  a  nuisance  or  not,  is  a 
matter  of  small  importance.  If  it  comes  within  the  rules  that 
have  been  established  by  the  courts,  and  such  as  have  been  dic- 
tated by  the  highest  wisdom  and  soundest  public  policy,  and  is 
productive  of  the  ill  results  that  characterize  these  wrongs,  it  is  a 

<  State  «.  Atkinson,  24  Vt.  448;  Peck  Attornej-General  «.  Steward,  19  N.  J. 

V.  Elder,  3  Sandf.  (N.  Y.  Sup.  Ct.)  126;  Eq.  415. 

Howard  v.   Lee,     id.    281 ;   Catlin  v.  *  Ely  «.  Sapervisors,  ^  N.  Y.  297. 
Valentine,  9  Paige's  Ch.  (N.  Y.)  575 ; 
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public  naisance,  and  will  be  punished  as  sucb,  although  the  offense 
is  new  and  has  never  before  been  specifically  classified  as  such. 

Sec  25.  Hoiues  in  which  oertaln  offensM  are  oommltted,  mdiancet, 

when.  —  At  the  common  law,  houses  in  which  unlawful  sales  of 
liquor  are  made,*  or  in  which  offenses  punishable  by  fine  are 
practiced,  are  a  public  nuisance,  and  the  person  devoting  the 
building  to  such  purposes  is  indictable  therefor.* 

Sec.   26.   Screening  coal  In  pablio  place. —In    CoTnmonweaUh  V. 

Mann,*  it  was  held,  that  the  defendant  was  subject  to  indict- 
ment for  a  common  nuisance,  for  screening  coal  in  a  public  place 
so  that  it  annoyed  the  neighborhood.  In  Mayor  v.  Nolin^*  it 
was  held,  that  exhibition  of  a  stud-horse  in  a  public  street  is  a 
nuisance,  and  indictable  as  such,  because  in  violation  of  public 
decency. 

Sec.  27.  OatcrleB  — fwearlng,  eta,  In  public  places.  —  Urinating  in 
a  spring  at  which  the  public  are  accustomed  to  drink  is  a  public 
nuisance.*  Ontcries  in  the  public  street  calculated  to  excite  alarm 
or  disturb  the  peace,  and  not  intended  to  give  notice  of  real  or 
apparent  danger,  and  which  are  wholly  unnecessary,  but  are  dic- 
tated by  malice  or  a  spirit  of  mischief,  or  profane  cursing  or 
swearing  in  public,*  are  indictable  as  a  nuisance.*     The  question 

1  Mejer  e.  State,  41  N.  J.  L.  6.  A  that  a  penion  who  drives  his  hones 
public  and  disorderlj  liquor  and  store-  throagh  the  public  streets,  so  as  to 
bonae  in  a  town,  in  and  about  which  endanger  the  lives  of  those  who  are 
dtfsolute  persons  are  permitted  to  passing,  is  guilty  of  a  public  nuisance, 
eongr^ate  daj  and  night,  drinking,  because  the  public  safety  is  para- 
csroosing,  swearing,  etc,  to  the  dam-  mount  law,  and  any  act  which  en- 
age  and  disturbance  of  good  citizens,  dangers  it  is  within  the  idea  of  a  nui- 
etc,  has  been  held  a  common  nuisance,  sance.  In  State  v,  Harrison,  28  Tex . 
State  «.  Bertheol,  6  Blaekf .  (lud.)  474;  232,  it  was  held,  that  the  publication 
Bloomhuff  e.  State,  8  id.205;  State  v.  of  an  obscene  newspaper  is  a  public 
Buckley,  6  Uarr.  (Del.),  608.  nuisance,  because    in    derogation  of 

'  In  Smith  e.  Commonwealth,  6  B.  public  morals  and  decency. 

Monr.  (Ky.)  21,  it  was  held  that  a  <  4  Gray  (Mass.)  218. 

house,  wherein  offenses  punishable  by  ^4  Yerg.  (Tenn.)  168. 

fine  are  committed,  is  a  nuisance,  be-  *  State  «.  Taylor,  29  Ind.  517. 

cause  such  places  are  in  derogation  of  *  State  v.  Graham,  8  Sneed  (Tenn.), 

public  morality,  and  draw  together  184. 

dissolute  people.     State  v.  Bailey,  21  ^  Com.  e.  Oaks,  118  Mass.  8;  Com.  e. 

N.  H.  848.    in  State  e.  Purse,  4  Mc-  Smith,  6  Cush.  (Mass.)  80.     Secretly 

Ooid  (8.  C.)f  472,  it  was  held,  that  a  breaking  into  a  dwelling-house  and 

house  kept  in  a  filthy  and  negligent  making  a  great  noise,  whereby  a  preg- 

condition  is  a  public  nuisance,   be-  nant  woman  therein  miscarried,  has 

cause  it  endangers  the  public  health  been  held  a  public  nuisance.     Com. 

and  safety.     In  United  Sutes  v.  Hart,  e.  Taylor,  5  Binn.  (Penn.)  277. 
Pet.ia.  8.  C.  C.)  890,  it  was  held, 
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iA  not  whether  an  act  has  been  declared  to  be,  but  does  it  come 
within  the  idea  of  a  nuisance  ?  If  so,  it  is  a  nuisance,  though 
never  before  held  so ;  if  not,  it  is  not  a  nuisance,  though  held  so 
in  a  thousand  instances  before ;  and  whether  the  facts  essential  to 
constitute  the  offense  are  established  in  a  given  case,  is  always  a 
question  for  the  jury.*  But  where  the  act  is  a  public  nuisance 
j>er  acy  as  an  encroachment  upon  public  property,  or  the  doing  of 
an  act  in  derogation  of  public  morals,  it  is  only  necessary  to  know 
the  act,  and  the  question  of  effect  will  not  be  submitted  to  the 
jury.*  It  is  no  defense,  in  a  prosecution  for  a  nuisance,  to  show 
that  the  business  is  carried  on  in  the  most  prudent  and  careful 
manner  possible;  that  the  most  approved  appliances  known  to 
science  have  been  adopted  to  prevent  injury  (except  where  the 
legislature  or  other  competent  authority  has  authorized  a  certain 
act).'  The  question  of  care  is  not  an  element  in  this  class  of 
wrongs;  it  is  merely  a  question  of  results,  and  the  fiwst  that 
injurious  results  proceed  from  the  business  under  such  circum- 
stances would  have  a  tendency  to  show  the  business  a  nuisance 
per  aey  rather  than  to  operate  as  an  excuse  or  defense,  and  the 
courts  would  feel  compelled  to  say  that,  under  such  circumstances, 
the  business  is  intolerable,  except  so  far  removed  from  residences 
and  places  of  business  as  to  be  beyond  the  power  of  visiting  its 
ill  results  upon  individuals  or  the  public* 

1  Pilcher  t).  Hart,  1  Hampli.  (Tenn.)  against    the  owners  of    some  alkali 

624 ;  Gates  v.  Blincoe.  3  Dana(E^.),  158.  works  in  Liverpool  for  the  damage  al- 

'  In  State  «.  Atkinson,  24  vt.  448,  leged  to  have  been  occasioned  hy  the 

which  was  an  indictment  for  making  chlorine  fames  from  their  works.  Tbe 

an  erection  on  a  public  common,  the  defendants  proved  that  thej,  at  great 

court  held,  that  where  the  act  oonsti-  expense,    erected     contrivances     by 

tuting  the  nuisance  consisted  in  taking  which    the   fumes  of   chlorine   were 

lands  dedicated  to  public  use,  it  was  a  condensed  and  sold  as  muriatic  acid, 

nuisance  per  se,  for  which  there  could  and  thej  called  a  great  body  of  scien- 

be  no  justification,  and  refused  to  leave  tific  evidence  that  this  apparatus  was 

the  question  to  the  jury,  whether  the  so  perfect,  that  no  fumes  could  possi- 

act  amounted  to  a  nuisance.  bly  escape  from  their  chimney .     But 

'Fletcher  «.  Roland,  1  L.  R.  Exchq.  the  jury  found  otherwise,  and  no  at- 

265;  Smith  v.   Fletcher,  Exch.,  June,  t«mpt  was   made  to  disturb  the  ver- 

1872 ;  State  v.  Boll,  58  Mo.  821  ;  Moses  diet,  on  the  around   that  the  defend- 

«.  State,  58  Ind.  185.  ants  had  taken  all   the  precautions 

^  Tremain  v.    Cohoes  Co.,  2  N.  Y.  that  prudence  and  skill  could  suggest 

103;  Hayv.  Cohoes  Co.,   id.  159;  Ca-  to  keep  the  fumes  in,  and  that  they 

hill  V.  Eastman,  18  Minn.  824 ;  10  Am.  were    not  liable,    unless    negligence 

Rep.  184.    In  Fletcher  v.  Rylands,  1  L.  was  shown.     If  they  had,  the  answer 

R.  Exch.  285,  Blackburn,    J.,  says  :  would  have  been,  that  he  whose  stuff 

'*  Some  years  ago  actions  were  brought  it  is  must  keep  it  in  at  his  perU.  Ten- 
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Ssa  28.  Roto  In  T^vmain  ▼. Oohoes  Oa— -In  Tremam  v.  Cohoes 
Go.^  which  was  an  action  against  the  defendant,  a  corporation 
established  by  the  legislature,  and  authorized  by  the  terms  of 
their  charter  to  dig  a  canal  to  convey  the  water  from  the  river  to 
their  mills.  In  excavating  the  canal  they  blasted  rocks,  pieces  of 
which  were  thrown  upon  the  plaintiff's  dwelling,  breaking  the 
stoop  and  the  doors  and  windows  of  his  house.  In  that  case  the 
defendants  offered  to  show  that  they  proceeded  with  the  highest 
d^;ree  of  care  and  skill,  but  the  court  held  that  the  evidence  was 
not  admissible ;  the  court  said  :  ^'  The  actual  damage  would  be  the 
same,  whatever  might  be  the  motive  for  the  act  which  caused  it ; 
how  they  did  their  work  is  of  no  consequence ;  what  they  did  to 
the  plaintiff's  injury  is  the  sole  question."  In  a  suit  for  private 
damages,  where  exemplary  damages  or  damages  beyond  the  actual 
damages  are  claimed,  the  evidence  would  be  admissible ;  but  in  a 
prosecution  for  such  injuries,  the  question  is  one  of  results,  and 
not  of  motives.  The  injury  is  confined  wholly  to  what  was 
done,  and  what  its  effect  was  upon  the  community,  and  whether 
the  effect  is  such  as  to  constitute  the  business  or  use  of  the  prop- 
erty in  the  manner  set  forth  in  the  indictment,  a  common  nuisance 
within  the  provisions  of  the  law.* 

• 
Sec.  29.  Bawdy-hooMi.  —A  house  of  iU-f  ame,  or  bawdy-house,  as 
it  is  more  commonly  called  in  the  law,  is  a  public  nuisance,  and 
the  keeper  thereof  may  be  indicted  therefor  whether  the  house 
is  located  in  a  city  or  a  forest.  It  is  "  malum  in  «^,"  and  the 
court  does  not  need  to  be  informed  of  its  effects  upon  society,  for 
the  common  experience  of  mankind  shows  that  the  probable  and 
natural  consequences  of  such  an  establishment  will  be  detrimental 
to  the  moral  and  social  welfare  of  the  public'    It  is  not  necessary, 

*nt  V.  Goldiag,  2  Ld.  Raym.   1089;     C.  P.  89 ;  Comyn's  Dig.,  JDroit,  M.  2' 
Satton  V.  Clark,  6  Taunt.  44  ;  1  Hale's     Fitzlierbert's  Nat.  Breviam,  128. 
P.  C.  430 ;  Cox  v,  Barbridge,  82  L.  J. 

"2  N.  T.  163.  corder  (N.  T.),  286  ;  People  d.  Clark, 

•Hay  V.   Cohoes  Co.,  2  N.  T.  159;  id.  288;  State  v.  Maarer.   7   Clarke 

lawflon  t.  Price,  45  Md.  189.  (lowa)^  406;  Commonwealth  v.  Howe, 

*  1  Hawkins'   P.  C.  362 ;  1  Bolle's  13  Gray  rMass.),  26 ;  Commonwealth 

Abr.  100 ;  Begina  v,  Williams,  1  Salk.  «.  Hart,  10  id.  465  ;  Commonwealth  v. 

384  ;  People  v.  Rowland,  Criminal  Re-  Davis,  11    id.  48  ;  Commonwealth  v. 


40  Public  Nuisances. 

in  order  to  establish  this  offense,  to  show  that  the  house  has 
actually  been  resorted  to  for  the  purposes  of  prostitution ;  it  is 
sufficient  to  show  that  it  is  ostensibly  kept  for  that  purpose,  and 
held  out  as  such  by  the  person  keeping  it.^  But  if  this  cannot  be 
shown  it  must  be  proved  such  by  actual  acts  of  prostitution,*  or 
such  habitual  lascivious  acts  of  the  lodgers  there,  to  the  knowledge 
of  the  keeper,  and  of  a  public  character,  that  no  doubt  can  exist 
as  to  the  real  character  of  the  house  and  purpose  of  the  keeper.* 
Mere  reputation  is  not  sufficient,  for  that  is  often  wholly  unre- 
liable and  unworthy  of  credence,*  but  when  accompanied  with 
evidence  showing  the  dissolute  character  of  the  inmates,  and  of 
the  persons  visiting  there,  it  is  admissible  as  tending  to  establish 
the  offense.*  But  mere  reputation  that  a  person  charged  with 
being  the  keeper  is  such,  is  not  admissible  to  show  that  she  was 
such." 

Sec.  30.  Who  liable  for  keeping.  —  Not  only  is  the  person  keeping 
the  house  liable  to  indictment,  but  the  person  letting  it,  knowing 
the  person  for  which  it  is  to  be  kept,  is  also  chargeable,  and  pun- 
ishable therefor  the  same  as  the  actual  keeper  thereof.^  But  in 
order  to  charge  the  owner  for  permitting  his  house  to  be  used  for 
that  purpose,  it  must  be  proved,  by  positive  acts  or  declarations, 
that  he  assents  thereto,  after  learning  the  purpose  to  which  the 
premises  are  devoted.*  Mere  neglect  to  take  measures  to  stop  the 
business  by  prosecution  or  otherwise  is  not  sufficient.  Neither  is 
a  failure  to  eject  the  party  from  the  premises  when  he  might  do 

Floyd,  id.  52;  Hackney  e.  State,  8  298;  Clementine  v.  State,  14  Mo.  112; 
Ind.  494;  but  it  must  be  alleged  to  Com.  v.  Johnson,  4  Clark  (Penn.), 
be  to  the  common  nuisance.  Hunter  898;  Com.  v.  Harris,  cited  in  last- 
ly. Commonwealth,  2  S.  &  B.  (Penn.)  named  case.    * 

»  Tanner  c.  Trustees,  6  Hm  (N.  T.),        •  Com.  v.  Howe,  13  Gray  (Mass.).  26; 

121 .     Opinion  of  Cowen,  J.  Commonwealth  v.  Hart,  10  id.    465  ; 

*  SUte  V,  Hand,  7  Iowa,  411.  United  States  e.  Gray,  2  Cranch  (U.  S. 
»  Mary  Rothbone's  Case,  1  City  Hall  C.  C),  676. 

Becorder  (N.  Y.),  26  ;  Commonwealth        *  State  v.  Hand,  7  Iowa,  411. 

V,  Howe,  18  Gray  (Mass.),  26;  United        'People  e.  Erwin,4  Den.  (N.  Y.) 

States  «.  Sterens,  4  Cranch  (U.  S.  C.  129;  Commonwealth  e.  Harrington,  3 

C),  841 ;  Harwood  «.  People,  26  N.  Y.  Pick.  (Mass.)  26. 

190.  'State  «.   Abrahams,  6  Iowa,   118; 

*  U.  S.  «.  Jourdine,  4  Cranch  (U.  S.  SUte  v.  Williams.  80  N.  J.  L.  102  ; 
C.  C),  888;  State  e.  Hand,  7  Iowa,  Lowenstein  t).  People,  64  Barb.  (N.  Y.) 
411;  People  o.  Maucb,  24  How.  Pr.  299. 

(N.  Y.)  276. 
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80.  It  is  necessary  to  show  that  he  actually  consents  to  the  nse 
of  the  premises  for  the  purpose,  or  aids,  advises  and  assists 
therein.^  But  it  would  seem  that  a  renewal  of  the  lease  after 
the  term  has  expired,  or  permittiDg  the  party  to  remain  after  the 
expiration  of  the  term,  knowing  the  uses  to  which  the  premises 
have  been  devoted,  would  be  suflBcient  to  involve  him  in  the 
oommon-law  offense.*  In  an  indictment  against  the  landlord  for 
this  offense,  he  may  be  charged  directly  as  the  keeper  of  the 
house,*  or  he  may  be  charged  with  the  offense  according  to  the 
facts,  to  wit :  with  letting  the  premises  to  be  used  as  a  bawdy- 
house,  knowing  the  purpose  for  which  they  were  to  be  used/  In 
the  case  of  The  People  v.  Erwin^  it  was  proved  that  the  respond- 
ent rented  the  house  to  one  Clark,  to  be  used  as  a  bawdy-house, 
and  that,  as  a  consideration  for  such  unlawful  use,  he  received 
double  the  rent  for  which  the  premises  could  otherwise  be  rented. 
He  was  indicted  as  keeper  of  the  house,  and  although  it  was  shown 
that  he  had  no  management  of  or  control  over  the  house,  and 
never  aided  or  assisted  in  the  keeping  of  the  same  in  any  other 
way  than  to  receive  his  rent  therefor,  be  was  convicted,  and  the 
supreme  court  held  that  the  conviction  was  right,  and  the  doctrine 
of  this  case  was  favorably  commented  upon  in  the  case  of  State 
V.  WtHiamSj*  and  is  abundantly  sustained  in  principle  by  authori- 
ties, although  it  seems  somewhat  anomalous.  In  an  English  case 
{Regma  v.  Stannardy  3  Leigh's  C.  Cas.  349),  a  different  view  was 
entertained  and  a  contrary  doctrine  held.  In  that  case  the  re- 
spondent was  indicted  for  keeping  a  bawdy-house.  It  appeared 
that  he  was  the  owner  of  a  tenement-house,  and  let  the  rooms 
therein  to  prostitutes  for  the  purposes  of  bawdry.  He  did  not 
reside  in  the  house,  or  have  the  keys  to  any  part  of  it ;  he  col- 
lected the  weekly  rents,  and  had  the  power  to  eject  them,  but 
neglected  and  refused  to  do  so.  He  had  no  part  of  their  earn- 
ings, and  no  interest  in  or  control  over  their  business,  except  to 

1  State  9.  'WlUimms,  80  N.  J.  L.  112.        *  People  v.  Erwin,  4  Den.  (K.  Y.) 

>  Stftte  «.  WUliAins,  80  N.  J.  L.  lOd;  129. 
People  e.  Erwin,  4  Den.  (N.  T.)  129;        ^  Bisliop  on  Crimes,  1095. 
1  Kdiop  on  Crimes,  1095;  Pedlej's        ■4  Den.  (N.  Y.)  129. 
Ctie,  1  Ad.  ft  E.  832;  28  Eng.  Gom.        •80  N.  J.  L.  102. 
Iaw,220. 
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take  his  rent  as  it  became  due.     Sometimes  when  complaints  were 
made  to  him  by  the  residents  in  the  neighborhood  that  the  tenants 
disturbed  the  neighborhood  by  their  noise,  he  would  attempt  to 
dissuade  them.     On  this  evidence  the  defendant  was  convicted, 
but,  upon  a  hearing  by  the  judges  on  a  case  made,  the  conviction 
was  set  aside.  Pollock,  C.  B.,  remarking :  "  There  was  no  keeping 
of  the  house  by  the  defendant ;  he  was  only  the  owner  of  the  house, 
letting  it  to  another,  who  used  it  for  improper  purposes,  with  which 
the  defendant  had  nothing  to  do."     It  is  true  that,  strictly,  the 
defendant  was  not  the  actual  keeper  of  the  house,  but  if  he  rented 
the  house,  knowing  that  it  was  to  be  used  as  a  bawdy-house,  or,  if 
knowing  the  purposes  to  which  the  house  was  devoted,  after  the 
expiration  of  the  term,  he  renewed  the  lease,  he  was  clearly  liable, 
and  the  statement  of  Pollock,  C.  B.,  that  he  was  in  no  sense  liable 
as  keeper  of  the  house  seems  to  us  contrary  to  the  authorities, 
and  clearly  wrong  in  principle.     The  learned  judge  lost  sight  of 
the  fact  that  the  defendant  was  simply  charged  with  a  misde- 
meanor, and  that,  whether  present  or  absent,  if  he  promoted  the 
principal  act  in  any  measure,  he  was  liable  as  a  principal,  there 
being  no  accessories  to  a  misdemeanor.'      Following  the  rule 
adopted  by  the  court,  there  could  never  be  an  indictment  against 
a  landlord  for  a  nuisance  maintained  by  a  tenant  upon  demised  prem- 
ises, even  though  done  by  his  express  consent.  But  a  contrary  doc- 
trine has  uniformly  been  held  by  the  courts  of  both  this  country 
and  England.     The  learned  judges  seem  to  have  lost  sight  of  the 
principles  controlling  this  class  of  wrongs.     If  any  servant  in  the 
course  of  my  employment,  but  without  my  knowledge,  and  even 
contrary  to  my  orders,  creates  a  public  nuisance,  as  by  obstnicting  a 
public  highway,  or  polluting  the  waters  of  a  stream,  I  am  liable 
therefor  civilly  and  criminally,  even  though  in  the  view  of  the 

'  Sanders  v.  The  State,  18  Ark.  198  ;  143 ;  State  «.  Lynbum,  1  Brev.  (S.  C.) 

People  1?.  Erwin,  4  Den.  (N.  Y.)  129;  897 ;  Regina  v.  Tracy,  6  Mod.  80 ;  Stat© 

Bex  fl.  Douglass,  7  C.  &  P.  644;  United  «.  Westfield,  1  Ball.  (S.  C.)  182 ;  Flovd 

States  «.  Mills,  7  Pet.  (U.  S.)  188;  Com-  «.  The  State,  12  Ark.  43;  Regina  V 

mon wealth  v,   Gillespie,   7  S.   &  R.  Greenwood,  9  Eng.  L.  &  Eq.  585;  Com- 

(Penn.)  469;  State  v.  Cheek,  18  Ired.  mon  wealth  v,  McAtee,  8  Dana  (Ky.). 

(N.  C.)  114 ;  Johnston  f>.  The  State,  15  28 ;  Rex  v.  Dixon,  8  Maule  &  Selw.  11. 
Miss.  58;  CarUn  v.  State,  4  Yerg.  (N.  C.) 
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learned  judge  I  could  in  no  sense  be  said  to  have  done  the  act.'  In 
Bex  V.  Medley ,  6  C.  &  P.  292,  the  directors  of  a  gas  company  were 
held  liable  npon  an  indictment  for  acts  done  by  their  superin- 
tendent and  engineer  under  a  general  authority  to  manage  the 
works,  although  they  were  personally  ignorant  of  the  particular 
plan  adopted,  and  which  was  a  departure  in  fact  from  the  one 
originally  agreed  npon,  and  when  they  supposed  that  the  original 
design  was  being  carried  out.  Dbnman,  C.  J.,  said :  "  It  seems 
to  me  both  common  sense  and  law,  that  if  persons,  for  their  own 
adyantage,  employ  servants  to  conduct  works,  they  must  be  an- 
swerable for  what  is  done  by  those  servants." 

Sec.  31.    Landlord  liable  with  tenant  for,  when.  —  Thus,  it  will  be 

seen,  that  it  is  not  necessary,  in  order  to  charge  a  person  with 
criminal  liability  for  a  nuisance,  that  he  should  commit  the  par- 
ticular act  that  creates  the  nuisance ;  it  is  enough  if  he  contributes 
thereto,  either  by  his  act  or  neglect,  directly  or  remotely.  If  a 
landlord  lets  his  premises  to  another  in  a  populous  neighborhood, 
to  be  used  for  a  slaughter-house  or  other  noxious  trade,  he  is 
jointly  liable  with  the  tenant,  both  civilly  and  criminally,  for  the 
consequences  thereof.  Why  then  is  he  not  equally  liable  as  a 
keeper  of  a  bawdy-house,  when  he  lets  his  premises  for  that  pur- 
pose, and  thereby  creates  a  nuisance  ?  He  clearly  is,  both  upon 
principle  and  authority.' 

Sbo.  32.    What  nnisanoes  are  only  abatable  by  the  conrta.  —  It  has 

fiometimes  been  thought  by  people  in  some  sections  of  the  country, 
that  nuisances  of  this  character  can  be  abated  by  the  acts  of  per- 
sons living  in  their  vicinity,  and  offended  thereby  as  much  as  any 
other.  But  this  is  a  serious  mistake.  Ko  nuisance  whose  effect 
is  merely  moral  can  be  abated  except  by  the  courts,  and  by  the 
coorts  only,  by  the  administration  of  such  punishment  as  will  be 
likely  to  cause  the  parties  to  desist.  It  is  very  laudable  on  the 
part  of  the  people,  in  any  community,  to  desire  to  be  rid  of  these 

'  Goounon wealth  «.  Gillespie,  7  S.  &  Eng.  Com.  Law,  220;  Commonwealth 

B.  (Penn.)  469 ;  Bex  «.  Dixon,  8  M.  &  v.  Park,    1   Gray  (Mass.),  553;  Com. 

8.11;  Rexe.  Medley,  6  C.  &  P.  292.  monwealth  v.  Major,  6  Dana  (Ky.), 

'Pedley's  Caae,  1  Ad.  &  El.  822;  28  293. 
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mend  pests,  and  the  indignation  experienced  by  them  at  the  pres- 
ence of  such  institutions  in  their  midst  is  just ;  but  they  will  not 
be  justified  in  attempting  to  check  the  evil  by  any  riotous  or 
unlawful  means.  The  courts  are  always  ready  to  punish  the 
offense,  and  individuals  will  not  be  justified  either  in  tearing 
down,  assaulting,  or  in  any  manner  injuring  the  house  or  demol- 
ishing the  furniture,  or  assaulting  the  inmates  thereof,  or  doing 
any  other  unlawful  acts. 

In  the  case  of  Ely  v.  The  Supervisors  of  Niagara  Co..,  36  N. 
T.  297,  the  court  of  appeals  considered  this  very  question.  In 
that  case,  the  houses  of  the  plaintifiPs  assignee  (one  Maria  Moody) 
were  destroyed  by  fire  set  by  a  mob,  and,  upon  the  trial  of  tlie 
suit,  which  was  against  the  supervisors  of  the  county  for  not  pro- 
tecting the  property,  the  defendants  offered  to  show  that  the  as- 
signor kept  the  houses  in  question  as  bawdy-houses,  and  resorts 
for  thieves  and  murderers,  and  that  she,  by  her  own  acts  in 
keeping  said  houses,  excited  the  hostility  that  resulted  in  their  de- 
struction. The  court  excluded  the  evidence,  and  the  defendants 
took  the  case  to  the  court  of  appeals  upon  that  question,  and 
ScEUGHAM,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  To 
keep  a  bawdy-house  and  place  of  rendezvous  for  thieves  and 
murderers  is  criminal  wickedness ;  but  considered  only  in  refer- 
ence to  the  safety  of  the  house  and  furniture,  it  cannot  be  regarded 
as  carelessness  and  negligence.  A  house  kept  as  a  house  of  ill- 
fame,  and  as  a  resort  for  thieves  and  other  disreputable  persons, 
is  a  public  and  common  nuisance,  but  the  destruction  of  the  build- 
ing and  its  furniture  is  not  necessary  to  its  abatement,  and  is  unlaw- 
ful. The  property  of  the  plaintijflf  was  not  put  beyond  the  pale 
of  the  law's  protection  by  her  detestable  and  criminal  conduct. 
She  still  had  a  right  to  expect  and  to  rely  implicitly  upon  the 
zeal  and  ability  of  the  proper  officers  to  defend  her  house  and 
furniture  against  the  unlawful  effects  of  any  public  indignation 
her  evil  practices  might  provoke." 

Sec.    33.     Unneoessary  abatement  of  unlBanoe  not  pemiltted.  —  The 

reason  for  this  rule  is  apparent.  The  law  will  only  permit  the 
abatement  of  so  much  of  a  nuisance  as  is  necessary  to  prevent  the 
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injury.  In  all  instances  of  tangible  injury,  there  is  usnaUy  no 
difficulty  in  arriving  at  the  cause  and  removing  it.  But  with 
intangible  injuries,  such  as  are  dependent  upon,  and  arise  from 
the  acts  of  persons,  solely,  a  legal  tribunal  alone  can  correct  the 
wrong.  The  buildings  in  which  these  practices  are  perpetrated 
are  only  temporarily  devoted  to  such  purposes ;  they  need  only  to 
be  rid  of  the  persons  who  use  them,  and  cease  to  operate  injuria 
onsly  to  the  public  when  this  is  accomplished  ;  and  as  the  courts 
have  ample  power  to  correct  the  evil,  individuals  have  no  right, 
under  any  circumstances,  to  interfere  to  abate  the  evils,  except  by 
a  resort  to  the  courts.  This  is  also  the  rule  with  every  nuisance 
that  is  merely  immoral  in  its  ejlects.^ 

Sec.  34.    Maxzled  woman  liable  aa  keeper  of  bawdy-house.—-  The 

reafion  why  houses  of  ill-fame  are  regarded  as  public  nuisances  is 
thus  given  by  Hawkins :  "  First,  because  they  draw  together 
crowds  of  dissolute  and  debauched  persons,  thereby  endangering 
the  public  peace ;  and,  second,  because  of  their  tendency  to  cor- 
rupt the  manners  of  both  sexes  by  such  an  open  profession  of 
lewdness."  A  married  woman  is  as  liable  for  this  offense  as  a 
femme  sclUj  for  the  offense  is  only  for  the  keeping  of  the  house, 
and  the  wife  is  generally  regarded  as  having  control  of  the  internal 
affiiirs  and  government  of  the  household.  She  is  liable,  even 
though  she  keeps  the  house  by  the  express  command  of  her 
husband. 

Sec.   35.    Hnaband  and  wife  Jointly  indictable,  when.  —  In   Reg.  V. 

WULiams,  tried  at  the  M.  T.,  1710,  K.  B.,  1  Salk.  384,  which  was 

"In Brown «.  Perkins.  12 Gray  (Mass.),  (N.  Y.  Sup.  Ct.)  659.  In  Welch  ®. 
89,  which  was  an  action  for  damages  Stowell,  2  Doug^las  (Mich.),  882,  it  was 
siutaJned  by  reaaon  of  the  defendants  held,  that  individuals  have  not  a 
entering  the  store  of  the  plaintiff  right  to  abate  a  nuisance  resulting 
where  liquors  were  kept  for  sale,  and  from  the  keeping  of  a  bawdy-house  by 
destroying  the  liquors.  The  defend-  demolishing  the  building  or  otherwise 
ftDts  justified,  upon  the  ground  that  interfering  therewith  ;  that  the  remedy 
the  shop  and  the  liquors  were  a  com-  is  by  indictment.  In  Barclay  v.  Com- 
mon nuisaooe,  bat  the  court  held,  that  mon wealth,  25  Penn.  St.  508,  it  was 
noifiaooes  of  this  kind,  whose  affects  held,  that  where  the  nuisance  arises 
aninungible,  cannot  be  abated  by  the  from  the  wrongful  use  of  a  building, 
sets  of  parties,  even  when  aggrieved  the  remedy  is  to  stop  the  use.  not  to 
theteby.  Gray  «.  Ayres,  7  Dana  (Ky.),  tear  down  or  demolish  the  building. 
875;  Moody  «.  Supervisors,  46  Barb. 
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an  indictment  against  Williams  and  his  wife  for  keeping  a  house 
of  ill-fame,  the  respondents  moved  to  qaash  the  indictment,  upon 
the  ground  that  the  wife  living  with  her  husband  could  not  be 
said  to  keep  the  house  any  more  than  a  servant  employed  therein 
could  be.  But  the  court  overruled  the  motion,  and  held  "  that 
the  wife  may  be  guilty  of  and  commit  a  crime  with  the  husband, 
and  that  the  crime  is  joint  and  several.  A  husband  and  wife 
may  commit  a  crime  jointly,  and  be  jointly  and  severallj'^  pun- 
ished therefor,  as  murder,  treason,  etc.  Keeping  a  bawdy-house 
is  a  common  nuisance,  and  the  indictment  for  keeping  is  a  charge 
against  them  for  this  nuisance.  The  keeping  is  not  to  be  under- 
stood of  having  or  renting  in  point  of  property,  for  in  that  sense 
the  wife  cannot  keep  it ;  but  the  keeping  is  in  the  government 
and  management  of  the  house  in  such  a  disorderly  manner  as  to 
be  a  nuisance ;  and  the  wife  may  have  a  share  in  the  management 
of  a  disorderly  house  as  well  as  the  husband." 

Sec.  36.  What  aou  ooDstitiite  keeping  o£  —  It  has  also  been  held, 
that  a  woman  occupying  a  single  room  in  a  house  as  lodger,  who 
allows  her  room  to  be  occupied  by  others  for  the  purposes  of  pros- 
titution, may  be  chargeable  with  keeping  a  bawdy-house,  as  much 
as  though  she  used  the  whole  house  for  that  purpose.  But  it 
would  seem  that  mere  solicitation  of  chastity  is  not  indictable. 
Neither  can  a  woman  be  indicted  for  keeping  a  bawdy-house, 
merely  because  she  is  unchaste,  and  admits  one  or  many  persons 
to  her  room  to  have  illicit  intercourse  with  herself.  Thus,  in 
Begina  v.  Pieraon^  1  Salk.  382 ;  2  Ld.  Raym.  1192,  it  was  held, 
"  that  an  indictment  will  lie  against  a  lodger  in  a  house  occupying 
but  one  room  for  keeping  a  bawdy-house,  if  she  there  accommo- 
dates and  entertains  people  in  the  way  of  a  bawdy-house.  It 
would  be  keeping  a  bawdy-house  as  much  as  though  she  had  the 
whole  house ;  but  a  base  solicitation  of  chastity  is  not  indictable." 
A  female  boarder  in  a  house  of  that  character  cannot  be  held 
chargeable  for  keeping  a  house,  even  though  she  has  a  separate 
room  allotted  to  her  where  she  plies  her  vocation.  The  keeper  of 
a  house  of  this  character  is  the  person  who  has  the  direction  and 
control  of  its  government  and  ajflfairs.  A  person  occupying  a 
single  room  in  a  house  over  which  they  have  control,  and  of 
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which  they  have  the  management,  without  being  answerable  to, 
or  under  the  control  of  any  other  person,  is  just  as  much  the 
keeper  of  a  house  as  though  their  authority  extended  to  the  whole 
building ;  for  as  to  them  the  room  is  just  as  much  their  "  castle," 
in  the  legal  sense,  as  though  it  was  a  whole  house,  and  they  have 
the  same  rights  therein.  An  officer,  entering  the  house  to  levy 
execution,  would  have  no  more  right  to  break  open  the  door  of 
the  room  than  he  would  to  break  the  outer  door  of  the  house. 

DISOBDEBLT   HOUSES. 
Sbc.  37.  XHflorderly  houses,  other  than  bawdy-houses,  common  nni- 

sanoes.—  So,  too,  a  disorderly  house  is  a  common  nuisance,  and 
while  bawdy-houses  legitimately  come  under  this  head,  yet  it  em- 
braces a  large  class  of  other  houses,  kept  for  entirely  different 
purposes,  and  to  constitute  which  prostitution  need  not  be  an 
element. 

Ssc.  38.  What  creates  disorderly  houses^-  A  disorderly  house  is  any 
place  of  public  resort  in  which  unlawful  practices  are  habitually 
carried  on,  or  which  becomes  a  rendezvous  or  place  of  resort  for 
thieves,  drunkards,  prostitutes,  or  other  idle,  vicious  and  disor- 
derly persons,  who  gather  there  to  gratify  their  depraved  appe- 
tites, or  for  any  purpose ; '  for  such  persons  are  regarded  as  dan- 
gerous to  the  peace  and  welfare  of  the  community,  and  their 
presence  at  any  place  in  considerable  numbers  is  always  a  just 
cause  of  alarm  and  apprehension.'  A  place  where  intoxicating 
liquors  is  sold  contrary  to  law  is  a  disorderly  house,  or  where  any 
acts  punishable  by  fine  are  habitually  carried  on ;  *  and  a  place 
where  liquor  is  sold  under  a  license  in  excessive  quantities,  whereby 
persons  become  intoxicated,  and  where  frequent  brawls  result 
therefrom,  is  a  disorderly  house,  and  indictable  as  a  nuisance ; 

>  State  «.  Williams,  SO  N.  J.  L.  102 ;  843 ;  Commonwealth  v.  Ashley,  2  Gray 

James  Batter's  Case,  1  City  Hall  Re-  (Mass.).  856;  United  States  v.  Colum- 

corder  (N.  T.),  66;  Mary  Rotlibone's  bus,  5  Cranch    (U.    S.    C.  C),   804 

Ot8e.id.  26.  United  States   «.   Prout,   1    id.  208 

*State«.  Hand,  7  Iowa,  411 ;  Com-  United    States    «.  Coulter,    id.  206 

moD wealth  9.  Howe,  18  Gray  (Mass.),  United   States  v.  Lindsay,    id.    245 

26;  Commonwealth  e.  Hart,  10  id.  465.  United  States  v.  Gray,  2  id.  675;  but 

*  Commonwealth  «.  Stewart,  1  8.  &  see  United  States  «.  Nailor,  4  id.  372 

R.(Penn.)  842 ;  SUtev.  Bailey,  21  N.  H.  United  States  v.  Squaugh,  1  id.  174. 
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for  no  person  has  a  right  to  carrj  on  upon  his  own  premises  or 
elsewhere,  for  his  own  gain  or  amusement,  any  public  business 
dearly  calculated  to  injure  and  destroy  public  morals,  or  to  dis- 
turb the  public  peace.  And  while  a  license  to  sell  liquors  will 
protect  a  person  from  prosecution  for  such  sales,  it  will  not  pro- 
tect him  from  prosecution  for  an  abuse  of  the  authority  given 
him,  whereby  he  creates  a  nuisance. 

Seo.   39.   Noiae  and  violence  not  neoessary  elements  to.  —  Xoise  and 

violence  are  not  necessary  elements  to  constitute  a  disorderly 
house.  It  is  suflScient  to  show  a  place  illy-governed  and  regu- 
lated in  the  sense  before  stated.  It  is  enough  to  show  that  the 
practices  indulged  in  are  unlawful,  and  destructive  of  public 
morals  or  of  the  public  peace,  or  dangerous  to  the  lives  or  prop- 
erty of  a  community.* 

1  People  «.  Wood,  4  Parker's  C.  R.  «.  Rowland,  1  Wheel.  (N.  Y.)  286, 
(N.  T.),  144.  In  United  States  v.  Co-  it  was  held  the  honse  need  not  be 
Iambus,  5  Cr.  (U.  S.  C.  C.)  805  noisy  to  constitute  a  disorderly  house : 
Crai^ch,  0.  J.,  charged  the  jury  thus:  the  court  said  :  '*  It  is  not  necessary 
"  If  you  believe  from  the  evidence  that  the  public  peace  of  the  neighbor- 
that  the  respondent  kep^  a  public  and  hood  should  be  disturbed  ;  it  is  enough 
open  shop  in  this  city,  in  which  he  if  it  is  resorted  to  for  any  immoral 
sold  liquors  to  persons  not  lodgers  or  purpose."  In  this  case,  it  was  proved 
boarders  at  his  house,  at  times  to  per-  that  men  and  boys  and  young  girls 
sons  who  were  drunk,  at  times  to  per-  assembled  there  to  drink  and  tipple, 
sons  who  came  in  drunk,  and  drank  In  The  People  v.  Clarke ,  1  Wheel . 
there  and  went  out  drunk,  to  persons  (N.  Y.)  288,  the  respondent  kept  a 
who  came  out  and  went  away  from  place  resorted  to  by  young  bovs, 
his  house  in  a  noisy  manner,  and  went  thieves  and  rogues;  held,  a  disorder- 
sky-larking  in  the  streets,  and  that  he  \j  house.  In  State  v.  Buckley ,  5 
had  no  license  for  keeping  a  public  Harr.  (Del.)  508,  respondent  kept  a 
house,  then  you  will  find  him  guilty  store  and  sold  liquor  under  license, 
of  keeping  a  disorderly  house,  as  and  permitted  persons  to  collect  there 
charged  in  the  indictment."  In  Peo-  in  crowds  on  the  sidewalk  and  in  front 
pie  u.  Baldwin  and  wife,  1  WheeL  of  the  store,  who,  under  the  influence 
(N.  Y.)  279,  the  respondent  Baldwin  of  liquor  obtained  there,  were  noisy 
was  the  proprietor  and  manager  of  and  riotous,  and  disturbed  the  public 
the  City  Theater  in  New  York  city;  by  profane  cursing  and  swearing,  and 
his  wife  assisted  in  the  management  other  offenses.  See  Hackney  v.  State, 
thereof.  It  appeared  on  the  trial  that  8  Ind.  494;  Smith  d.  State,  6  Gill 
great  noise  proceeded  therefrom^innoy-  (Md.),  425.  A  concert  saloon,  where 
ing  the  neighborhood,  and  that  young  men  and  women  are  allowed  to  come 
lads  assembled  about  the  doors,  using  together  for  improper  purposes ,  is  a 
profane  language  and  making  a  great  disorderly  house.  So  any  place  where 
noise:  that  the  applause  inside  the  there  is  public  music  and  dancing  that 
theater  was  very  bositerous,  disturb-  annoys  and  disturbs  the  neighborhood 
ing  the  rest  of  those  living  in  the  is  a  disorderly  house.  Gregory  «. 
vicinity.  The  husband  was  convicted  Taffs,  6  C.  &  P.  271;  15  Eng.  Com. 
of  keeping  a  disorderly  house  and  the  Law,  893-397;  Gregory  «.  Tavemor, 
wife  was  discharged.    In  the  People  6  C.  <&  P.  280.  InBloomhuff  v.  State, 
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Seo.  40.  Owner  not  liable  without  proof  of  epprobedon  and  oonaenL 

— ^Not  only  is  the  person  keeping  the  house  liable  to  indictment 
therefor,  but  the  owner  thereof,  if  he  rents  it  knowing  the  pur- 
pose for  which  it  is  to  be  kept,  is  equally  liable.*  So,  also,  if 
after  ascertaining  the  nature  of  the  business  carried  on  there,  and 
having  the  power  to  prevent  it,  as  by  refusing  to  extend  the 
lease,  or  if  he  actively  advises  the  keeping  or  assists  therein,  or 
gives  his  consent  thereto,  he  is  liable.'  But  his  approbation  or 
consent  are  not  to  be  inferred.  They  must  be  proved  by  positive 
acts  or  declarations,  that  show  that  he  knew  the  improper  uses 
to  which  the  premises  are  devoted,  and  approved  thereof.  The 
fact  that  he  has  the  power  to  eject,  and  fails  to  exercise  it,  is  not 
sufficient,  and  would  not  warrant  a  conviction.*  But  a  renewal 
of  the  lease,  knowing  what  purposes  the  premises  had  been  de- 
voted to,  would  be  sufficient  to  charge  him.* 

HOUSE    OF  ASSIGNATION, 
Sbc.   41.      Bonses  of  assignation.     Pablio  nulsanoe. —  A    house    of 

assignation,  where  parties  meet  for  the  purpose  of  prostitution,  is 
a  disorderly  house,  although  no  prostitutes  are  kept  there.  It  is 
as  much  a  violation  of  the  laws  of  decency  and  morality,  and  is 
as  disastrous  in  its  consequences  to  society  as  a  bawdy-house,  and 
tends  as  essentially  to  the  destruction  of  public  morals  and  the 
promotion  of  dissolute  habits.  This  was  held  in  People  v.  Bow- 
lAmdy  and,  also,  see  Rex  v.  Pierson.^ 

In  State  v.   Bailey ^^  it   was  held  that  in  an  indictment  for 
keeping  a  disorderly  house,  it  is  not  necessary  to  allege  that  it  is 

8  Black  1  (IncL)  205,  it  was  held,  that  and  indictable  as  such.     In  this  case, 

any  ill j-govemed  and  disorderly  room  the  nuisance  complained  of    was   a 

wherein  diaorderly  persons  were  saf-  bowling  alley.  Bamesciottai).  People, 

fered  to  meet  and  remain  by  day  and  10  Hun  (N.  Y.),  137  ;  Jacobowaky  o. 

night   drinking,    tippling,    cursing.  People,   6  id.  524,  afiTd  by  Court  of 

swearing,    or  qoarreling  or  making  Appeals, 
great  noises,  is  a  disoraerly  house, 

» People  «.  Townsend,  3  Hill  (N.  Y.),  *  State  v,  Williams,  80  N.  J.  L.  103  ; 

479 ;  People  o.  Erwin,  4  Denio  (N*.  Y.),  Commonwealth  v,  Harrington,  3  Pick. 

129 ;   Commonwealth   v,    Moore,    11  (MassJ  26  ;  Smith  v.  State,  6  Gill  (Md.), 

Cosh.  (MasflO^OO;  Brooks  «.  State,  2  425;  United  States  «.  Gray.  2  Cranch 

Yerg.  (Tenn.)  482.  (U.  S.  C.  C),  675. 

•ptate  V,  Abrahams,  6  Iowa,  118.  *  1  Wheeler's  Crim.  Cas.  (N.  Y.)  286. 

*  State  9.  Williams,  30  N.  J.  L.  103;  •  1  Salk.  882. 

Hegina  v.  Stannard,  Leigh's  C.  C.  349.  '*  21  N.  H.  348. 
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kept  for  lacre  or  gain.  But  in  Jennings  v.  Cofmnon/boeaUhy^  a 
different  doctrine  is  held.  Bat  heiagj^  se  a  common  noiBance, 
if  it  ifl  laid  in  the  indictment  to  the  common  nidaa/noe  of  the  pub- 
Uoj  it  woold  seem  to  be  immaterial  whether  it  is  kept  for  profit 
and  gain  or  not,  and  it  is  so  held  in  ComTnomoeaUh  v.  Ashley.* 
The  effects  npon  the  community  are  the  same  in  the  one  case  as 
the  other,  and  the  offense  exists,  and  it  is  so  held  in  Hunter  v. 
Comm^onwealth,* 

TIPPLINChHOUSB. 

Sec.  42.  TippUng-house,  where  disorderly  people  oongregate,  com- 
mon nuisance^— A  common  tippling-house  is  a  disorderly  house 
where  people  are  allowed  to  congregate  and  drink  liquors,  and 
to  remain  upon  the  premises  behaving  in  a  disorderly  manner  to 
the  annoyance  of  the  neighborhood.*  But  proof  of  a  single  in- 
stance of  disorderly  conduct  or  disturbance  is  not  sufficient.  It 
must  be  habitual/  So,  too,  a  house  at  which  the  keeper  allows 
people  of  ill-fame  and  name  to  congregate  and  remain,  drinking, 
tippling  and  misbehaving  themselves  to  the  annoyance  of  the 
public,  is  a  disorderly  house  and  punishable  as  such  at  common 
law,  and  when  laid  in  the  indictment  as  being  a  common  nui- 
sance, it  is  not  necessary  to  aUege  that  it  was  kept  for  profit  or 
gain.* 

^  17  Pick.  80.  which  unlawful  Bales  of  intoxicating 

*  2  Gray  (Mass.),  856.  liquors    are    habitually  made    is   an 

'  2  Serg.  &  Rawle  (Penn.),  898.     In  indictable  nuisance,  or  at  least  that 

Regina  v.  Rice  et  al.,  •  Weekly  Notes  portion  of  it  occupied  for  those  pur- 

(Eng.),  1866,    p.  28,    the    defendants  poses.     Meyer  v.  State,  41  N.  J.  L.  6. 

kept  a  house  to  which  prostitutes  re-  *  State  v.  Boyce,  10  Ired.  (N.  0.)  536; 

sorted  with  men  for  the  purpose  of  United  States  v.  Columbus.  5  Cranch 

prostitution,    and    rented  rooms    for  (U.   S.  CO.),   804;  Hunter  e.  Gom- 

that  purpose.     It  was  held,  that  the  mon wealth,  2  S.  &  R.    (Penn.)  298; 

respondents  were  properly  convicted  People  v.  Rowlands,  1  "Wheel,  (ri.  Y.) 

of    keeping  a  disorderly    house,   al-  286;  People  v.  Clark,  S  N.    T.  1885; 

though  no  disorderly  conduct  other  State  v.  Buckley,  5  Barring.  (Del.)  508; 

than  that,  and  no  noise  or  violence  Hackney  v.  State,  8  Ind.  494. 

were  shown  to  have  transpired  there.  '  Commonwealth  v.  Stewart,  1  S.  & 

«  State  0.  Bailey.  21  N.H.  848; Clem-  R.  (PennJ  842;  Smith  v.  Common- 

entine  v.  State,  14  Mo.  112 ;  State  v.  wealth,  6  B.  Monr.  (Ky.)  22 ;  Bloomhuff 

Stevens,    40   Me.    659 ;    Hackney   v,  e.  State,  8  Blackf.  (Ind.)  205 ;  People 

State,  8  Ind.  494  ;  Dunnaway  «.  ^te,  v.  Baldwin,   1   WheeL  (N.   Y.)   286 ; 

9  Yerg.  (Tenn.)  850.      Without    re-  State  f>.  Buckley,  5    Barring. JI>el.) 

ference  to  any  statute  or  municipal  508;  People  o.  Rowlands,  1  "Vlvlieel. 

ordinance  to  that  effect,  a  boUding  in  (N.  Y.)  286. 
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Sec.  43.  Dootrine  of  VuuMT  ▼.  nrmtoM  ooaunantedon  and  doitbUd« — 
In  Tcmner  y.  Trustees,^  the  oonrt  held  that  a  bowling  alley  or 
any  place  of  amuBement  kept  for  hire  that  eervee  no  useful  end 
is  a  public  nuisance.  The  action  was  brought  by  the  trustees  of 
the  village  of  Batavia  to  recover  a  penalty  of  five  dollars  imposed 
by  the  terms  of  a  by-law  of  the  village.  The  village  charter  con- 
tained a  section  authorizing  the  village  to  pass  by-laws,  among  other 
things,  relative  to  nuisances  within  the  village  limits.  The  vil* 
lage,  by  a  by-law,  provided  that  "  it  shall  not  be  lawful  for  any 
person  to  keep  or  maintain  any  ball  alley,  etc.,"  and  that  if  any  per- 
son should  keep  or  maintain  one,  the  person  so  offending  should 
be  punished  by  a  fine  of  five  dollars.  The  defendant  insisted 
that  a  bowling  alley  wa£  not  a  nuisance  when  kept  in  a  proper 
manner,  and  that  his  alley  was  kept  in  a  proper  manner.  There 
was  no  evidence  in  the  case  to  show  that  gaming  was  ever  prac- 
ticed there,  or  that  disorderly  or  vicious  persons  congregated  there, 
or  that  the  noise  of  the  alley  disturbed  the  neighborhood.  The 
question  was  decided  upon  the  single  point,  whether  such  places 
of  amusement,  serving  no  useful  end,  were  per  se  common  nui- 
sances, as,  unless  they  were  so,  especially  bowling  alleys,  it  was 
conceded  that  they  could  not  be  made  so,  or  punished  as  such, 
under  the  powers  conferred  upon  the  village  by  its  charter.  The 
court  held,  that  a  bowling  alley  is  a  nuisance  per  ee,  and  punish- 
able as  such,  without  any  other  proof  than  the  mere  circumstance 
that  it  was  kept  for  gain  or  hire.  The  authority  upon  which 
CowEN,  J.,  predicated  this  doctrine  is  a  statement  in  Jacob 
SalPs  Case,  1  Mod.  76 ;  2  Keb.  846,  attributed  to  Lord  Hai.k, 
that  "  in  the  eighth  year  of  Charles  the  First,  Noy  came  into  court 
and  prayed  a  writ  to  prohibit  a  bowling  alley  erected  near  St. 
Donstan's  Ohurch,  and  had  it."  It  is  true  that  in  E.eble,  846, 
that  reporter  adds  to  the  words  already  cited  from  Modem, 
**  without  any  presentment  at  all."  But  the  authority  of  these 
reports  is  regarded  as  very  questionable  in  the  English  courts,  and 
for  a  long  time  Keble's  reports  were  in  such  bad  repute  that  they 
were  not  allowed  to  be  used  or  referred  to  therein.    Therefore 

*5mU(N.  T.),  121. 
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when  the  eame  ease  is  reported  by  otJier  reporters,  whose  reputa- 
tion for  accuracy  is  conceded,  these  reports  must  necessarily  give 
way  to  the  latter.  Jacob  HaWs  Case  is  reported  in  Ventris, 
169,  and  nothing  is  said  in  the  latter  report  about  Noy's  applica- 
cation  for  a  writ  to  prohibit  the  bowling  alley  near  St  Dunstan's 
Church,  or  which  in  any  manner  sustains  the  doctrine  that  a  bowl- 
ing alley  or  any  other  innocent  place  of  amusement  is  a  nuisance 
in  se.  Neither  do  we  find  any  such  doctrine  advanced  by  any  of 
the  early  text  writers  upon  criminal  law,  as  Hawkins,  Lord  Hale, 
or  any  of  the  early  writers,  nor  is  any  other  case  to  be  found  in 
the  English  or  American  courts  where  any  such  doctrine  is  even 
hinted  at.  Mr.  Addison  in  his  work  upon  Torts,'  in  speaking  of 
the  prevention  of  public  nuisances,  says  that  "  writs  of  prohibi- 
tion were  formerly  issued  by  courts  of  common  law  to  prevent 
the  continuance  of  a  public  nuisance,  such  as  the  bowling  alley 
near  St.  Dunstan's  Church  "  and  refers  to  Jacob  RaWs  Caae^  1 
Mod.  76.  If  a  writ  was  had  to  prohibit  the  bowling  alley,  as 
stated  in  that  report  it  does  not  in  any  measure  sustain  the  doc- 
trine that  a  bowling  alley  was  regarded  as  a  nuisance  in  se^  but 
rather  that  its  use  was  prohibited  because  it  was  near  St.  Dun- 
stan's Church,  and  disturbed  the  worship  there.  The  doctrine 
of  Tarmer  v.  TrvsteeSy  amie^  has  been  repudiated  in  several  later 
cases,  and  it  may  be  stated  as  a  rule,  that  tlie  question  as  to 
whether  a  bowling  alley  or  any  other  place  of  amusement  kept 
for  gain  or  hire  is  a  nuisance  or  not,  depends  upon  the  nature  of 
the  amusement^  its  location  and  its  legitimoite  resuUs,* 

Sbo.  44.  BiUiard  rooms  not  nuisanoee.— In  People  V.  So/rgeant^  the 
court  held,  tliat  a  billiard  room,  not  being  a  nuisance  at  common 
law,  is  not  nuisance  when  conducted  in  an  orderly  manner,  with- 
out noise  or  gamihg.  It  is  said  by  the  court  that  the  game  is  one 
that  requires  the  exercise  of  the  highest  skUl,  and  from  this  fact 

1 1  Addison  on  Torts  (Wood's  Ed.),  nuisance  per  se;  also,  State  o.  Haiuea, 

317.  80  Me.  05,  and  Updike  'o.  Campbell, 

•As  to  bowling  alleys  and  holding  4  E.  D.  8.  (N.  Y.)  570,  in  which 
that  thej  are  not  per  se  nuisances,  Woodruff,  J. ,  ably  reviews  and  con- 
see  State  V.  Hall,  3S  N.  J.  L.  158,  trove rts  the  doctrine  advanced  by 
where  a  ten  pin  alley  kept  for  public  Cowbn,  J.,  in  Tanner  o.  Trustees, 
use  in  a  village,  in  connection  with  a  ante. 
lager  beer  saloon,  were  held  not  a  *  8  Cow.  (N.  1.)ld9. 
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I  presame  the  court  inferred  that  it  would  not  be  likely  to  attract 
the  idle  and  vidoufi^  and  produce  thoee  ill  results  upon  society  that 
are  essential  in  order  to  constitute  such  places  public  nuisances. 
It  cannot  be  denied  that,  notwithstanding  the  comments  of  Judge 
CowBN  upon  the  doctrine  of  this  case,  in  Tomner  v.  Trustee^^  etc.j 
the  court  pursued  the  usual  course  iQ  such  cases,  and  literally  fol- 
lowed the  precedent  established  by  the  English  courts.  Billiard 
rooms  ncTer  having  been  declared  nuisances  in  ae^  it  would  have 
been  an  exercise  of  power  on  the  part  of  the  court,  that  would 
have  been  wholly  unwarranted,  to  have  declared  the  room  a  nui- 
sance, without  proof  of  the  manner  in  which  it  was  conducted, 
and  some  reliable  idea  of  the  probable  results  of  its  existence. 

GAMING-HOIISES. 
Sec.  45.  Qaming-honseB  common  niiisaiio«0  \  lagal  mumilng  of  the  tena. 
— Graming-houses  are  common  nuisances,  and  punishable  crimi- 
nally at  common  law,  and  the  reason  therefor,  as  given  by  Hawk- 
ins, is,  that  they  are  detnmental  to  the  public,  in  that  they 
promote  cheating  and  other  corrupt  practices,  and  incite  to  idle- 
ness and  avaricious  ways  of  gaining  property.*  In  Rex  v.  Rogier^ 
it  was  held,  that  the  keeping  of  a  common  gaming-house  for  lucre 
and  gain,  and  unlawfully  causing  idle  and  evil-disposed  persons 
to  frequent  the  place  to  play  together  for  large  sums  at  a  game 
called  ^'  Tcuge  et  noivy^  is  an  indictable  offense  at  common  law, 
and  Hoi-BOYD,  J.,  said,  that,  "  in  his  opinion,  it  would  be  merely 
sufficient  to  allege  in  the  indictment  that  the  defendant  kept  a 
common  gaming-house,  without  setting  forth  particularly  the 
nature  or  kind  of  game  played ; "  and  the  same  was  also  held  in 
Rex  V.  Taylor^*  but  the  better  practice,  as  well  as  the  most  safe 
one,  would  be  to  set  forth  the  kind  of  games  played  there.  As 
to  what  constitutes  a  gaming-house,  within  the  legal  meaning  of 
the  term,  the  rule  was  laid  down  in  BleweU  v,  /Sfaffe,*  thus :  "  Gam- 
ing implies  loss  or  gaiu  by  betting  between  parties,  such  as  excites 
a  spirit  of  cupidity;"  and  in  Lewis'  TJ.  S.  Orim.  Law,  341,  843, 
344,  and  in  Waterman's  Archbold,  609,  610,  611,  the  same  rule 

>  Bex  «.  Dixon,  10  Mod.  886 ;  1  Haw  '  1  B.  &  0.  272. 

kins'  P.  C.  1586 ;  Bacon's  Abr.,  yol.  7,  *  3  B  &  G.  602. 

Naisanoes,  A;  BosaeU  on  GiimeB,  toL  ^  84  Miss.  606. 
2,  p.  277. 
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IB  given.  It  was  alfio  held,  in  the  same  case,  thai  playing  the 
^^  rub,"  as  it  is  called,  to  see  who  shall  pay  the  expenses  of  a  game 
of  billiards,  is  not  gaming  within  the  role.  The  same  was  also 
held  in  People  v.  Sergecmt.^  But  if  a  party  plays  at  any  game  for 
stakes  of  money  or  other  property  directly,  it  is  gaming.* 

Sbo.  46.  Hasbttud  and  wife  may  b«  JolBtly  Indlctod  for  keeping  gam- 
ingJionse.— It  is  also  held  that  a  married  woman  may  be  in- 
dicted for  the  offense.'  Indeed,  it  is  held  that,  in  cases  of  all 
inferior  misdemeanors,  the  wife  may  be  indicted  jointly  ¥dth  her 
husband ;  particularly  where  the  offense  is  one  that  can  be  essen- 
tially aided  by  her  intrigues,  and  where  it  does  not  appear  that 
she  was  acting  under  the  coercion  of  her  husband.  In  Bex  v. 
Dixon^*  the  husband  and  wife  were  jointly  indicted  for  keeping 
a  common  gaming-house,  and  in  Reg.  v.  WUHamSy*  the  husband 
and  wife  were  joined  in  an  indictment  for  keeping  a  bawdy- 
house,  and  in  both  cases  the  court  held  that  the  offense  was  well 
laid.  In  Eussell  on  Crimes,  16,  the  learned  author  lays  down 
the  same  rule  as  well  established. 

OOCK-PTTS. 

A  cock-pit  is  a  common  nuisance,  and  not  only  indictable  at 
common  law,  but  it  is  considered  as  a  gaming-house  within  the 
Stat.  33  Hen.  8,  c  9,  811,  which  imposes  a  penalty  of  forty  shil- 
lings a  day  upon  such  houses ;  and  in  Hex  v.  HoweUy*  it  was 

>  8  Cow.  189.  without  setting  forth  what  was  done 
*  Id  Estes  v.  State,  it  was  held,  that  a  there,  would  not  be  sufficient.  In  Van- 
single  act  of  gaming,  unaccompanied  derworker  v.  State,  13  Ark.  700:  United 
with  circumstances  of  aggravation,  is  States  «.  Ringgold,  5  Cr.  (U.  8.  C.  C.) 
not  such  a  misdemeanor  as  will  author-  878,  and  in  Li  nited  States  v.  Milburn, 
ize  a  court  to  require  sureties  for  good  6  Cr.  (U.  S.  C.  C.)  890,  it  was  held  not 
behavior.    In    State  «.  Doon,  R.  M.  necessary  to  set  forth  the  kind  of  game 
Charlt.  (Ga.)  1,  it  was  held,  that  a  played ;  but  It  will  always  be  the  bet- 
house  in  which  a  faro  table  is  kept,  for  ter  practice  to  do  so.  In  James  Butler's 
the  purposes  of  common  gambling,  is  Case,  1  City  Hall  Recorder  (N.  Y.),  00, 
per  86  a  nuisance,  and  that  evidence  of  it  was  held,  that  an  inn,  at  which  peo- 
frequent  affrays  and  disturbances  com-  pie  were  allowed  to  play  for  money,  is 
mitted  there  is  not  necessary.     Also,  punishable  as  a  disorderly  house, 
see  Rex  v,  Dixon,  10  Mod.  886 ;  1  Ba-  *  Rex  e.   Dixon,    10   Mod.  885 ;    1 
con's  Abr.,  tit.  Nuisances,  1  Hawkins'  Hawkins'  P.  C.  93,  §  80 ;  1  Hawkins' 
P.  C.  (8.  C.)  76.     In  People  v.  Jackson,  Abr.,  vol.  1,  tit.  Nui.,  A. 
8  Denio  (N.  Y.),  101,  it  was  held,  that  *  10  Mod.  385. 
an  indictment  setting  forth  that  the  de>  ■  10  Mod.  68. 
f  endant  kept  a  common  gaming-house,  '  8  Eeble,  510. 
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held,  that  upon  conviction  of  the  offense  at  common  law,  the 
court  wonld  adopt  this  as  the  meaeore  of  the  pnniBhment. 

mNs. 

Sec.  47.   inn  keeper  Indlcteble^  if  his  home  1b  disorderly.—  Every  one 

at  common  law  is  entitled  to  keep  an  inn,  and  may  be  indicted 
and  fined  for  keeping  a  pnblic  nuisance  if  he  usually  harbors 
thieves  or  suffers  frequent  disorders  in  his  house.  So,  too,  if  he 
takes  exorbitant  prices,  or  if  he  refuses  to  receive  a  traveler  as  a 
guest  into  his  house,  or  to  find  him  food  upon  the  tender  of  a 
reasonable  price.*  It  has  also  been  held,  that  the  setting  up  of  a 
new  inn  where  there  is  no  necessity  for  it,  as  when  there  are  al- 
ready a  sufiScient  number,  renders  the  inn  so  set  up  liable  to  in- 
dictment as  a  public  nuisance.' 

OOLLEOnNO  OBOWDS. 

Sec.  48.  Any  bnelneM  or  act  oelUng  together  diaorderly  orowds  fn  pnb- 
Ho  plaoee,  a  nnisanoeir—  So,  too,  at  common  law  the  calling  together 
of  a  large  crowd  for  pigeon-shooting,  to  the  disturbance  and  en- 
dangering of  the  peace  of  the  neighborhood,  was  regarded  as  a 
unisance  and  punished  as  such.  In  the  case  of  Rex  v.  Moore^ 
the  defendant  kept  an  inclosed  lot  near  a  highway  for  the  pur- 
pose of  allowing  persons  to  practice  at  rifle-shooting,  by  shooting 
at  marks  and  at  pigeons ;  and  as  a  consequence  large  numbers  of 
people  frequented  the  place  for  those  purposes,  many  of  whom 
were  idle  and  disorderly  persons,  armed  with  fire-arms,  and  by 
their  noise  and  conduct  disturbed  the  king's  subjects,  and  put  them 
in  peril.     It  wajs  held  that  he  was  chargeable  for  a  nuisance.*    In 

» 1  Hawkine'  P.  C.  78.  §§  1,  3.  Brewster,  L.  R. ,  6  Eq.  25.  it  was  held, 
*  1  BuBsell   on  Crimes ;   8  Bacon's  that  the  collection  of  a  crowd  of  noisy 
Abr.,  tit.  Inns.  and  disorderly  people,  to  the  annoy- 
'3  K  &  Ad.  184.  ance  of  the  neighborhood,  oatside  the 
*In  Bostock  17.  North  Staffordshire  grounds  in  which  entertainments  with 
B.  R.  Co.,  5  De  G.  &  S.  584,   the  music  and  fire-works  are  given,  is  a 
court  restrained  the  defendants  from  nuisance,  and  that  it  makes  no  differ- 
holding  a  regatta  near  the  plaintiff's  ence  that  he  has  excluded  all  im  prop- 
premises,  on  the  ground  that  the  call-  er  characters  from  the  grounds,  and 
ing  together  of  a  crowd  in  the  vi-  the  amusements   within  the  gproand 
drnty  of  her  house  and  grounds  was  have  been  conducted  in  an  orderly 
a  serious   annoyance  to  the  inmates  manner.      The  collection  of   such  a 
of  the  house,  and  exposed  her  prop-  crowd  in  the  vicinity  of  dwellings  or 
erty    to     damage.      In     Walker    «.  places  of  business  for  no  useful  end, 
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fact  it  may  be  said  that  any  bufiinees  or  act  which  calls  together  a 
large  crowd  of  disorderly  people  in  a  public  place  to  the  disturb- 
ance of  the  neighborhood,  and  where  people  are  put  in  peril 
either  of  their  persons  or  property,  or  whereby  the  public  are 
seriously  annoyed  is  a  nuisance/  In  Cora.  v.  MUi/mcm^ '  it  was 
held  that  a  constable  who  obstructed  a  highway  by  the  collection 
of  a  crowd  in  the  sale  of  goods  taken  in  execution  is  indictable 
for  a  nuisance,  and  the  same  was  also  held  in  Com,  v.  Passmore^ 
But  the  proper  use  of  a  street  for  the  passage  of  a  procession,  or 
the  reasonable  celebration  of  a  great  public  event,  is  not  necessa- 
rily a  nuisance,  even  though  in  violation  of  orders  issued  by  the 
mayor  or  other  public  functionary.*  In  Rex  v.  Cwtlile^  it  was 
held,  that  the  exhibition  of  effigies  or  any  thing  else  in  a  shop 
window,  calculated  to  collect  a  crowd  upon  the  streets  in  front  of 
the  shop,  is  an  indictable  nuisance.  The  erection  of  a  stuffed 
'*  Paddy  "  so  constructed  as  to  be  calculated  to  produce  a  breach 
of  the  peace*  collecting  and  addressing  a  crowd  in  loud  and  in- 
decent language  in  a  public  street,  is  a  public  nuisance  and  in- 
dictable as  such  at  common  law.^ 

Seo.  49.  Person  setting  np  a  lottery,  punishable  for  common  nui- 
sance. —  Lotteries,  being  regarded  as  mischievous  games,  are 
common  nuisances,  and  any  person  setting  up  a  lottery,  or  selling 
tickets  therein,  is  punishable  as  for  a  common  nuisance  at  com- 
mon law,  and  also  by  statute  9  and  10  William  3,  ch.  17 

Sbg.  50.     Fire-works,  and  their  manufaotnre  in  public  places,  common 

nuisance.— Establishments  for  the  manufacture  of  fire-works  are 

being  a  nuisance  per  ss,    Inchbald  v.  an  injury  sustained  hj  a  faUure  of 

Robinson,  L.  B.,  4  Cb.  Ap.  388 :  Cramp  municipal  authorities  to  remove  dan- 

«.  Lambert,  L.  R.,  3  Eq.  409.    In  Nor-  gerous  erections.    Russell  on  Crimes, 

ristown  v,  Moyer,  67  Penn  St.  355,  it  p.  303  ;  2  Burn's  Justice,  Gaming,  III ; 

was  beld,  tbat  loungers  in  tbe  street  1  Hawkins'  P.  C.  364. 
are  nuisances,  and  cannot  recover  for 

» Hawkins'  P,  C.  811.    So,  too,  in  « 13  8.  &  R.  (Penn.)  403. 

Williams  v.  East  India  Company,  3  *  1  S.  &  B.  (Penn.)  217. 

East,  192-201,  tbe  court  said,  "  tbat  «  State  v.  Hugbes,  72  K.  C.  25. 

tbe  placing  on  board  a  vessel  an  article  '  6  C.  &  P.  6^. 

of  a  dangerous  and  combustible  nature  *  Com,  v,  Haines,  4  Clark  (Penn.)^ 

is  a  criminal  act,  and  punisbable  as  17. 

for  a  nuisance."    Roscoe's  Crim.  Ev.  ^  Barker  e.  Com.,  19  Penn.  St.  412. 
645. 
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common  nuisances,  and  the  fire- works  themselves  are  so  regarded, 
and  any  person  firing  them  in  any  public  street  or  place  is  pun- 
ishable as  for  a  common  nuisance.  This  was  also  made  an  offense 
by  statute  10  and  11  William  3,  ch.  7. 

MONOPOLIES. 
Sec.  51.     MonopoUaB  and  schemes  for  deoeiving  the  pohUc,  nidsaiioe. 

—  So,  also,  all  monopolies  were  regarded  as  nuisances  at  common 
law,  and  also  all  schemes  for  "  bubbling "  the  public,  by  raising 
money  by  subscription  for  commercial  purposes,  and  assuming  to 
act  as  a  body  corporate  without  a  charter,  or  having  a  charter  by 
assuming  and  exercising  powers  that  were  not  thereby  granted, 
and  all  persons  engaged  therein  were  punishable  as  for  a  common 
nuisance,  and  by  statute  6  Geo.,  ch.  18,  sec.  19,  to  the  further 
pains  of  jpreTrhv/nire  /  that  is,  of  being  by  legal  process  put  out- 
side the  protection  of  the  law.  A  statute  which  was  much 
dreaded,  and  regarded  as  execrable  by  the  English  people.^ 

THSATEBS. 

Sec  52.  Theaters  used  for  low  and  vloioris  plays,  nuisances.  —  Play- 
houses or  theaters  were  not  regarded  as  nuisances  per  se  at  com- 
mon law,  but  were  regarded  as  such  when  they  drew  together 
such  large  numbers  of  people  and  coaches  as  to  be  generally  in- 
convenient to  the  places  adjacent,  and  Hawkins  says  (vol.  1,  p. 
362,  sec.  7,  of  his  Pleas  of  the  Crown) :  There  seems  to  be  a 
proper  distinction  between  play-houses  aad  other  nuisances,  for 
they,  having  been  originally  instituted  with  a  laudable  design  of 
recommending  virtue  to  the  imitation  of  the  people,  and  expos- 
ing vice  and  folly,  are  not  nuisances  in  their  own  nature,  but  may 
only  become  such  by  accident,  while  the  others  cannot  but  be 
nuisances.  Theaters,  conducted  properly,  and  so  located  as  not  to 
operate  as  a  serious  annoyance  to  the  neighborhood,  are  not  re- 
garded as  a  nuisance.  But  when  they  are  used  for  the  exhibition 
of  low  and  vicious  plays  that  pander  to  the  base  passions  of  men, 
or  when  they  call  together  disorderly  and  vicious  people,  they  are 
nuisances,  and  that  too  of  the  worst  type.^ 

<  Hawkins'  P.  C.  864,  sec  11;  PennU        *  People  «.  Baldwin,  1  Criminal  Re- 
man «.  New  York  Balance  Co.,  13  How.    corder  (N.  T.),  286. 
Pnc  Bep.  (N.  Y.)  40. 

8 
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oommon  soold. 

Seo.   53.     Oommon  soold,  common  unisanoe;  offsiue  confined  to  women. 

—  A  common  scold  is  a  common  nuisance,  and  for  the  first  ofEense 
was  formerly  punished  by  being  put  into  the  ducking  stool,  and 
for  the  second  offense  by  fine  and  imprisonment.  In  the  early 
cases  a  common  scold  was  held  not  entitled  to  the  benefit  of  coun- 
sel,  but  in  Regvrw,  v.  FooAy^^  Lord  Hale  granted  that  privilege, 
and  also  suspended  sentence  to  give  the  respondent  an  opportun- 
ity to  reform ;  or,  as  the  reporter  says,  "to  see  how  she  would  be- 
have herself,"  "  for,"  said  Lord  Hale,  "  if  we  duck  her  now  she 
will  go  on  scolding  to  the  end  of  her  life."  A  common  scold  may 
be  said  to  be  a  woman  (for  the  offense  is  confined  to  the  female 
portion  of  society)  who,  by  loud  and  offensive  talk,  by  railing  and 
brawling,  annoys  and  disturbs  the  peace  and  quiet  of  the  neigh- 
borhood.' 

Seo.  54.  Anger  not  an  element  of  offense)  practice  mnit  be  habitoaL — 

It  is  an  indictable  offense  in  this  country,  but  as  to  the  precLse 
extent  of  annoyance  necessary  to  constitute  this  offense,  the  cases 
give  us  but  little  information,  or  as  to  how  extensively  the  habit 
must  be  fixed  upon  a  person ;  but  the  rule,  in  this  respect,  un- 
doubtedly is,  that  the  practice  must  be  so  habitual  that  it  may 
fairly  be  said  to  be  common.  Anger  is  not  an  element  of  the 
offense.*  On  the  contrary,  anger  excited  by  just  provocation 
would  be  a  full  defense  to  a  prosecution  therefor.*  On  the  trial 
of  an  indictment  for  being  a  common  scold,  particular  instances 
of  scolding  may  be  given  in  evidence,  and,  after  conviction,  the 
court  will  order  the  defendant  to  give  security  for  her  appearance 
in  court,  from  day  to  day,  to  hear  judgment,  and  for  her  good 

'  6  Mod.  213.  that  it  is  sufficient  to  proye  that  she  is 
*4B1.  Com.  168 ;  Commonwealth  «.  always  scolding.  Roscoe's  Crim.  Ev. 
Harris,  101  Mass.  29  ;  Rex  9.  J'oxbj,  745;  Rex  n.  Cooper,  2  Strange,  1246  ;  1 
6  Mod.  11 ;  United  States  17.  Royall,'3  Russell  on  Crimes,  303;  Common- 
er. (U.  S.  C.  C.)  620 ;  James  u.  Common-  wealth  t).  Foley,  99  Mass.  497.  But  in 
wealth,  12  S.  &  R.  (Penn.)  220 ;  1  Haw-  Massachusetts  it  is  a  statutory  offense, 
kins'  P.  C.  365,  ch.  75,  sec.  14;  RoUe's  and  applies  to  hoth  sexes,  and  they 
Abr.  84 ;  2  Sess.  Ca.  (Sc.)  39 ;  Green-  are  called  "  common  railers  and  brawl, 
wault's  Case,  4  City   Hall  Recorder  ers." 

(N.  T.),  174;  Field's  Case,  6  id.  90.   In  »  United  States  ©.  Royall,  3  Cr.  (U. 

J'  Anson  «.  Stewart,  1  T.  R.  754,  it  was  S.  C.  C.)  620. 

held,  that  it  is  not  necessary  to  prove  *  Qroenwault's  Case,  4  City  Hall  Re- 

the  words  used  by  the  respondent,  but  coider  (N.  Y.),  174. 
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.  behavior  in  the  meantime.  The  indictment  most  charge  her  with 
being  a  common  Bcold ;  an  indictment  charging  her  with  being  a 
common  slanderer  or  common  brawler  will  be  bad/  The  punish- 
ment for  this  offense,  at  common  law,  is  by  fine,  and  imprisonment 
until  the  fine  is  paid,  and  sureties  for  good  behavior  are  obtained, 
if  ordered  by  the  court.'  In  some  of  the  States,  this  is  made  an 
offense  by  statute,  and  is  applicable  to  both  sexes.'  The  instances 
are  rare  in  which  resort  is  had  to  an  indictment  for  this  offense, 
although  eases  may  arise  in  which  the  remedy  is  not  only  desira- 
ble, but  indispensable  to  insure  the  peaceable  and  comfortable 
enjoyment  of  life  in  a  neighborhood.  Why  the  offense  is  confined 
to  the  female  sex  is  not  easy  to  determine,  for  experience  in  these 
times  seems  to  demonstrate  the  fact  that  scolding  and  brawling 
men  are  nearly  as  numerous  as  scolding  and  brawling  women ; 
but,  except  when  the  statute  otherwise  provides,  only  women  are 
amenable  for  the  offense/ 

8bc»  55.  B«v6Bdropp«n,  oomiiioii  mdianoMi  |  panishableby  fine, — ^Eaves- 
droppers^ or  persons  who  go  about  secretly  listening  at  doors  or 
windows,  or  elsewhere,  to  the  discourse  of  others  for  the  purpose 
of  framing  tattle,  are  common  nuisances  at  conunon  law  and 
punishable  by  fine,  and  were  generally  held  to  bail  for  good  be- 
havior/ A  person  listening  at  the  door  of  a  jury  room,  to  hear 
the  discussions  of  the  jurors  upon  a  case,  or  at  any  public  building, 
office  or  room,  comes  fairly  within  the  definition  of  the  offense.' 

Sbc.  56.  Ijaw  regarding  eavesdroppem  mlatary  and  Just,  bat  now  obso- 
lete. —  Bishop,  in  vol.  1,  p.  1124,  of  his  work  on  Criminal  Law, 
refers  to  this  offense  as  ^^  one  of  the  dark  spots  of  the  past  fast 
receding  from  our  view,"  and  this  is  so  not  only  of  this  particular 
offense,  but  also  of  many  other  common-law  offenses.  No  doubt 
at  the  time  when   these  offenses  were  generally  recognized  as 

>  United  States  9.  Rovan,  8  Cr.  (U.  861 ;    State  v.   Pennington,  8    Head 

8.  C.  C.)  618.  '  rTenn.),  299;  State  ©.Williams,  2  Tenn. 

*  James  9.  Commonwealth,  12  S.  &  108;  Com.  v.  Lovett,  4  Clark  (Penn.),  6; 
R.  (Penn.)  220  ;  Com.  v.  Mohn,  52  Penn.  Com.  t>.  Mergelt,  id. 

St. 243.  •State  v.  WilliamB,  2  Tenn.  101; 

*  Com.  V.  Folef,  99  Mass.  497.  State  v.  Pennington,  8  Head  (Tenn.), 

*  4  Bl.  Com.  168.  299;  1  Rassell  on  Crimes,  801 ;  1  Bam's 

*  4  Bl.  Com.  168;  1  Hawkins'  P.  C.  Justice,  tit.  Eavesdroppers. 
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being  of  a  serious  character^  tlie  offense  was  much  more  serious 
than  now,  and,  in  tliat  period  of  the  world's  history,  it  may 
have  been  a  wise  and  salutary  provision,   and   one  rendered 
necessary  not  only  for  the  preservation  of  the  peace  of  families, 
but  often  for  the  preservation  of  the  government  itself.     But 
in  this  nineteenth  century,  when  the  light  of  civilization  ex- 
tends over  nearly  the  whole  earth,  and  when  the  peace  of  fami- 
lies, the  reputations  of  men  and  the  stability  of  governments 
depend  upon  surer  and  more  solid  foundations,  than  during  that 
period  when  the  courts  found  it  necessary  to  establisli  penalties 
for  this  ofiense,  it  is  safe  to  leave  the  interests  of  societv  in 
the  hands  of  our  legislatures,  and  the  practitioner  will  seldom 
find  it  necessary  to  resort  to  the  common  law  to  secure  the  redress 
of  any  criminal  grievance.    But  however  that  may  be  at  the  pres- 
ent time,  we  cannot  question  the  wisdom  of  the  courts  in  those 
^^ ancient  times"  in  making  provision  for  the  punishment  of 
offenses  not  otherwise  provided  for.     In  the  dark  days  of  the 
world's  history,  the  courts  stood  like  a  wall  of  adamant  between 
the  people  and  unjust  and  tyrannical  rulers.     In  all  periods  they 
have  preserved  the  peace,  protected  the  morals  and  upheld  both 
individual  and  public  rights,  and  the  multiplicity  of  common-law 
remedies  for  various  offenses  shows  the  jealous  care  which  they 
have  always  had  for  the  welfare  of  the  people  and  the  vigilance 
with  which  they  have  guarded  and  upheld  their  rights.     But  with 
however  much  admiration  we  may  regard  this  fidelity  to  the  inter- 
ests of  society,  we  cannot  forget  that  society  changes,  and  that 
every  year,  almost,  renders  changes  in  the  law  necessary  to   a 
proper  adaptation  to  our  social  and  political  progress. 

NTHSAKOES   AFFECTING   PUBLIO   HOKALB. 
Sec.  57.      Indeoent  ejLpcwme  of  one's  peraon  in  public  plaoe^  a  pnbMo  md- 

■anoe.— As  has  previously  been  stated,  any  thing  that  is  offensive 
to  the  morals  of  society,  or  that  is  indecent,  is  a  public  nuisance. 
Therefore,  any  indecent  exposure  of  one's  person  in  a  public 
place,  in  the  presence  of  several  persons,  is  a  public  nuisance,  and 
indictable  and  punishable  as  such  at  common  law.^    It  is  a  nui- 

« 

1  Boom  «.  The  City  of  XJtica,  2  Barb.  (N.  T.  Sap.  Ct.)  104. 
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sance  because  it  shocks  tlie  moral  sensibilities,  oatrages  decency, 
and  is  offensive  to  those  feelings  of  chastity  that  people  of  ordi- 
naxy  respectability  entertain.  Bat  in  order  to  constitute  the  offense, 
the  exposure  most  be  in  a  pnblic  place,  and  in  the  presence  of 
more  than  one  individual.  The  offense  is  committed  even  if  done 
under  the  pressure  of  necessity,  if  it  is  in  an  improper  and  exposed 
place.^  There  lias  been  some  conflict  of  doctrine  upon  this 
branch  of  the  law,  and  it  may  be  well  to  notice  it  briefly,  so  that 
there  may  be  no  opportunity  for  mistake.  And  here  it  may  be 
well  in  the  first  place  to  note  the  distinction  between  the  statutory 
offense  and  the  offense  at  common  law.  In  most  of  the  States 
there  is  an  express  statute  providing  that,  "  if  any  person  shall  be 
guilty  of  open  and  gross  lewdness,"  etc.,  they  shall  be  punished, 
etc  This  statute  does  not  affect  or  take  away  the  common-law  ot- 
fense,  unless  in  express  terms  it  is  so  provided ;  therefore  where, 
under  an  indictment  for  the  statutory  offense,  the  act  is  not  so  open 
and  gross  as  to  bring  the  party  within  the  provisions  of  the  stat- 
ute, the  respondent  may,  nevertheless,  be  convicted  of  the  com- 
mon-law offense,  if  the  act  charged  brings  him  within  the  rule.^ 

Sec.   58.     Distinotion  between  statutory  and  common-law  offense. — In 

order  to  make  out  an  offense  under  the  statute,  the  exposure  must 
be  intentional,  or  so  open  and  gross  as  to  warrant  a  presumption 
of  criminal  intent ;  but  at  common  law  it  is  only  necessary  that 
the  act  be  committed  in  a  public  place,  in  the  presence  of  more 
than  one  person,^  or  in  such  a  place  that  several  persons  are  liable 
to  witness  it.*  I  speak  of  this  here  so  that  there  may  no  confus- 
ion arise  in  the  examination  of  authorities,  where  the  offense 
is  laid  imder  a  statute,  and  where  it  is  laid  at  common  law. 

^  But  se«  Miller  v.  People,  6  Barb.  9  Cox,  C.  C.  388.     In  Regina  «.  Elliott, 

(X.  Y.  Sap.  Ct.)  203.  L.  &  G.  108,  the  respondents  commit- 

*Enowlefi   v.    The    State,    8    Day  ted  fornication  on  a  public  common 

(Cono.),  103 :  State  o.  Rose,  32  Mo.  560;  near  a  foot-path,  where  anj  one  pass- 

1  Ross,  on   Crimes,   801 ;    Hawkins'  ing  along  could  see  them,  but  they 

P.  C,  ch.  5,  g  5 ;  4  81.  Com.  65  n.;  3  were  actually  seen  by  only  one  per- 

Barns'  Justice,  tit.  Lewdness ;  Rex  v.  son.    The  court  were  unable  to  agree 

Sidoey,  1  Sid.  168 ;  Rex  v.  Crunden,  2  as  to  whether  this  was  an  indictable 

Camp.  89.  nuisance,  and  the  respondents  were 

' State  9.  Rose,  32  Mo.  560 ;  State  t).  discharged    without  judgment  being 

MilUrd,  18  Vt.  574;  Regina  t>.  Orchard,  passed. 

20  Eng.  Law  &  Eq.  598;  Regina  v.        ^Rex  o.  Crunden,  2  Camp.  89. 
Holmes,  id.  397;  Regina  o.  Thallmun, 
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Sbo.  59.  Oediion  in  North  OwoUoa.— In  I^orth  Carolina,  in  the 
case  of  St(Ue  v.  Roper^  it  was  held  that  in  order  to  oonatitute  the 
offense,  it  is  not  necessary  that  the  act  should  be  actually  seen  by 
the  public ;  that  if  it  was  committed  in  such  a  public  place,  and 
under  such  circumstances,  as  to  render  it  probable  that  it  would  be 
seen,  whereby  there  was  danger  that  the  moral  sensibilities  of 
people  might  be  shocked,  that  the  offense  was  committed  within 
the  meaning  of  the  law.' 

Seo.  60.  Oases  cited,  showing  extent  of  ofiense  oommitted  snfflciept 
for  indictment.— In  Staie  v.  MiUo/rd*  under  a  statute  providing  that, 
"if  any  pei^son  shall  be  guilty  of  open  and  gross  lewdness,"  etc., 
it  was  held  that  where  a  man  was  guilty  of  indecently  exposing 
his  person  to  a  woman  whom  he  solicits  to  acts  of  sexual  inter- 
course, persisting  therein  in  spite  of  her  remonstrances,  he  was 
guilty  of  the  offense,  and  Williams,  J.,  says:  "I  am  not  satisfied 
that  the  conduct  of  the  respondent  would  not  be  indictable  at 
common  law,  notwithstanding  the  intimation  to  the  contrary  in 
Fowler  v.  The  State  /  "  *  and  he  refers  to  a  precedent  of  an  indict- 
ment in  the  2d  of  Chitty,  41,  on  which  one  Bennett  was  convicted, 
which  would  have  been  sustained  upon  the  same  evidence  as  that 
given  in  the  case  under  consideration.  In  Rex  v.  Crvmden^  it  was 
proved  that  the  defendant  undressed  himself  upon  the  beach  to 
bathe  in  the  sea,  near  inhabited  houses,  from  which  he  could  be 
seen ;  although  the  houses  had  been  recently  erected,  and  previous 
to  their  erection  the  place  had  been  commonly  used  as  a  bathing 
place,  he  was  convicted,  although  there  was  no  evidence  that  the 
respondent  was  actually  seen  by  any  of  the  occupants  of  the  house. 
So  in  the  case  of  The  Commonwealh  v.  Sha/rpless^  it  was  held, 
that  the  exposure  of  an  obscene  print  need  not  be  public  to  make 

1 1  Dev.  &  Bat.  (N.  G.)  208.  witnessing,  rather  than  the  locality. 

*  In  Texas  in  Mofflt  o.  State,  43  Tex.  But  if    an  indictment   is  predicated 

846,  an  indictment  charging  an  inde-  upon  a  statute,  it  is  sufficient  if  the 

cent  exposure  of  the  person   "in  a  onense  is  charged  in  the  language  of 

public  place,  to  wit  a  public  road "  the  statute.     State  «.  Griffin,  43  Tex. 

was  held  bad  because  it  did  not  also  688. 

state  that  it  was  done  in  the  presence  '18  Vt.  574. 

of   any  one,   the   court  holding  that  ^6  Day  (Conn.),  81. 

the    publicity  contemplated   by    the  '  2  Campbell,  89. 

statute  had  reference  to  the  persons  '  2  S.  &  R.  (Penn.)  91 . 
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the  offense  indictable,  holding  ^^that  an  offense  may  be  in- 
dictable, if^  in  its  nature,  and  by  its  example,  it  tends  to  the 
corraption  of  morals,  although  it  be  not  conmiitted  in  public." 

Sbo.  61.  I>octKiiie  of  Rex  ▼.  OaUard  oonaidered.  —  In  Hex  v.  Gal- 

lard^  it  was  held,  that  in  order  to  constitute  the  offense,  there 
must  be  an  exposure  of  the  private  members  of  the  body ;  that  it 
is  no  offense  for  a  woman  to  go  through  the  public  streets  stripped 
to  the  waist.  But  the  doctrine  of  this  case  may  fairly  be  ques- 
tioned as  inconsistent  with  the  principles  that  underlie  the  doc- 
trine upon  which  this  class  of  nuisances  are  predicated ;  that  is, 
that  any  thing  offensive  to  the  moral  sensibilities,  or  calculated  to 
shock  the  ordinary  feelings  of  chastity  or  decency  of  mankind,  is 
a  nuisance."  It  is  true  the  court  say  that  '^  nothing  appears  im- 
modest or  unlawful,"  but  the  judgment  of  the  court  upon  the 
latter  point  will  hardly  commend  itself  to  the  tastes  of  the  people 
of  the  nineteenth  century,  and  Bishop,  in  vol.  1,  p.  1131  of  his 
work  on  Criminal  Law,  in  commenting  upon  this  case,  expresses 
the  opinion  that  its  doctrine  is  not  well  sustained  upon  principle. 

Sec.  62.  intent,  quMtion  for  the  Jury.  —  In  MiUer  V.  TTie  Peo- 
ple^ it  was  held,  that  in  order  to  make  out  the  offense,  the  evil 
iDtent  must  be  made  out  and  be  passed  upon  by  the  jury.  This 
is  true  where  the  indictment  is  for  the  statutory  offense  of  open 
and  gross  lewdness,  but  it  is  not  true  as  applied  to  the  common- 
law  offense.  If  a  person,  upon  a  principal  street  of  a  city,  where 
people  are  passing  at  all  times,  does  an  indecent  act,  whether  with 
an  evil  intent  or  under  the  pressure  of  an  actual  necessity,  the 
ofEense  is  committed,  and  he  is  as  much  subject  to  indictment 
in  the  one  case  as  in  the  other.  If  a  person  bathes  in  a  public 
river,  within  view  of  those  passing  along  a  highway,  or  within 
sight  of  dwelling-houses  that  are  actually  inhabited,  although  he 
does  so  with  no  improper  motive,  and  with  the  sole  view  of  mak- 

'  1  W.  Kel.  108.  to  one  M.  A.,  the  wife  of  R,  and  other 

*  In  Beg.  e.  Wehb,  2  Car.  &  E.  988,  the  liege  subjects  there/*  is  good,  is 

it  wu  held,  that  whether  an  indict-  questionable ;  bat  if  it  appear  in  evi- 

ment  which  d:karge8  the  respondent  dence  that  the  exposure  was  in  the 

with  having,   "in  a  certain    public  presence  of  M.   A.,  the  wife  of  B., 

place  within  a  certain  Tictoalling  ale-  only,  a  conviction  cannot  be  sustained, 

boose,  indecently  exposed  his  person  *5  Barb.  (N.  Y.  Sup.  Ct.)  208. 
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ing  himself  clean,  yet  be  is  liable  to  indictment  and  ponisbment 
as  for  a  common  nuisance ;  and  tbe  fact  tbat  he  has  so  far  violated 
the  rules  of  propriety  and  ordinary  decency,  as  to  expose  bis  per- 
son in  such  a  public  place,  is  sufficient  of  itself  to  raise  all  the  neces- 
sary presumption  of  wrongful  intent.  In  tbe  case  of  Rex  v.  Sir 
Charles  Sidney^  tbe  defendant  was  indicted  for  showing  himself 
naked  from  a  balcony  in  Covent  Garden  to  a  large  multitude  of 
people  there  assembled.  He  exposed  himself  thus  with  no  e\il 
intent  or  purpose;  yet  he  was  convicted  on  his  own  plea  and 
sentenced  to  pay  a  fine  of  2,000  marks,  to  be  imprisoned  for  one 
week,  and  give  sureties  for  his  future  good  behavior.  So  far  as 
the  nuisance  is  concerned,  it  is  jiot  a  question  of  intent  at  all.  It 
is  a  question  of  results.  If  one  does  an  act,  the  reasonable  and 
probable  consequences  of  which  will  be  to  shock  the  moral  sensi- 
bilities of  mankind,  and  offend  the  ordinary  proprieties  and  decen- 
cies of  society,  he  is  presumed  to  intend  all  the  consequences  of 
his  act,  and  he  has  committed  the  offense,  let  his  intent  be  what 
it  may.  In  the  case  of  Sir  Charles  Sidney,  he  was  convicted,  even 
when  in  fact  there  was  no  evil  intent ;  but  when  the  act  was  done 
because  of  his  idea  that  it  was  his  duty  to  do  so ;  and  the  reason 
why  he  was  convicted  was,  because  the  act  was  done  in  a  public 
place,  to  the  common  scandal  of  society,  and  violation  of  the  rules 
of  decency  and  morality.  In  Rex  v.  CrundeUj  previously  referred 
to,  McDonald,  J.,  says :  "  I  can  entertain  no  doubt  that  the  de- 
fendant, by  exposing  his  person  on  the  occasion  referred  to,  was 
guilty  of  a  misdemeanor.  The  law  will  not  tolerate  such  an  ex- 
hibition. Whatever  hie  intention  might  be,  the  necessary  tendency 
of  his  conduct  was  to  outrage  decency  and  to  corrupt  the  pvhlic 
morals,  Nor  is  it  any  justification  that  bathing  in  this  spot  might 
a  few  years  ago  have  been  no  offense ;  for  any  thing  that  I  know,  a 
man  might  have  danced  naked  a  few  years  ago  in  the  fields  near 
Montague  House,  but  the  learned  counsel  would  hardly  claim 
that  one  might  do  so  with  impunity  in  Russell  Square.  What- 
ever place  becomes  the  habitation  of  civilized  men,  there  the 
laws  of  decency  must  be  observed."  And  in  this  case  the  convic- 
tion was  sustained,  but,  because  of  the  entire  lack  of  wrongful 

>  1  Sid.  168. 
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intent,  the  court  allowed  him  to  go  on  his  own  recognizance,  to  be 
present  when  the  court  shonld  call  on  him.  Thns  it  will  be  seen 
that  it  is  not  a  question  of  evil  intent,  bat  of  actnal  results.  It  is 
the  place  that  is  of  the  essence  of  the  crime.  The  law  presumes 
the  intent  when  the  exhibition  is  in  such  a  place  as  to  be  in  plain 
violation  of  the  laws  of  decency  and  morality.  If  the  place  is 
public,  the  offense  is  committed,  unless  it  is  purely  accidental ; 
but  if  the  place  is  not  public,  it  must  be  in  the  presence  of  several 
persons  and  intentional. 

Sec.  63.  indecent  exposure  defined.  —  In  the  case  of    MUler   y. 

The  People^  above  referred  to,  the  offense  was  not,  in  fact,  com-, 
mitted  in  a  public  place,  and  was  committed  under  such  circum- 
stances that  it  could  in  no  sense  be  said  to  be  in  violation  of 
decency,  so  that  the  court  might  well  say  that  no  presumption  of 
wrongful  intent  could  be  raised.  In  that  case  the  respondents 
were  bachelors,  and  lived  alone  in  a  house  of  their  own  in  the 
neighborhood  of  two  or  three  other  houses.  The  only  house  in 
view  of  the  yard  in  which  the  offense  was  committed  was  the  one 
next  adjoining,  and  which  was  separated  from  their  yard  by  a 
high  board  fence,  so  that,  the  court  say,  the  respondents  had  no 
reason  to  suppose  that  they  would  be  seen.  But  the  wife  of  the 
person  living  in  the  adjoining  house,  with  whom  they  were  not 
on  good  terms,  accidentally  saw  them  in  the  yard  with  no  cloth- 
ing on  except  their  shirts.  They  were  there  in  that  plight  in  con- 
seqnenoe  of  the  extreme  heat.  The  neighbor  watched  them  and 
made  complaint.  They  were  convicted  on  trial  and  fined  $200 
each,  but  the  supreme  court  set  the  verdict  aside.  The  conviction 
was  evidently  wrong,  because  the  exposure  complained  of  was  not 
in  a  public  place,  and  was  not  committed  under  such  circumstances 
as  to  be  in  violation  of  public  decency.  The  court  were  warranted 
in  holding  that  an  evil  intent  must  be  shown  in  order  to  constL 
tnte  the  offense,  when  not  committed  in  a  public  place ;  but  when 
the  act  is  committed  in  a  public  place  it  is  malurrh  in  se^  and 
whether  the  intent  was  wrongful  or  not  is  a  matter  of  no  conse- 
quence, and  no  authority  can  be  found  that  so  holds.  The  offense 
oonsists  in  doing  that  which  is  in  violation  of  public  decency  and 
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offensive  to  morality  in  a  public  place,  or  in  tbe  presence  of  divers 
persons,  and  the  intent  with  which  the  act  is  done  has  no  influ- 
ence either  in  creating  or  excusing  the  offense.  It  stands  pre- 
cisely upon  the  same  ground  in  this  respect  with  any  other  nui- 
sance. If  the  act  is  accidental  it  is  excusable,  otherwise  it  is  not 
In  the  English  cases  the  offense  is  made  to  depend  upon  the  fact, 
whether  the  act  is  done  in  a  public  place  or  not.  In  Regina  v. 
Holmes^  it  is  said  that  "  an  exposure  in  a  private  place,  or  for 
the  purpose  of  private  annoyance,  is  not  an  offense  cognizable  at 
common  law."  Mabtin,  B.,  says :  "  It  must  be  to  the  public  in- 
jury." The  same  doctrine  was  held  in  Rex  v.  Crunden^^  also  in 
Regina  v.  Orchard,*  In  this  case  the  indictment  was  for  an  un- 
lawful exposure  in  Farrington  Market.  It  was  an  inclosure 
formed  of  Portland  stone,  with  divisions  or  boxes  like  the  urinals 
at  railway  stations.  It  was  open  to  the  public  for  certain  lawful 
purposes,  but  otherwise  inclosed.  There  was  a  hole  in  the  stone 
work  to  enable  persons  to  look  through  and  watch  the  proceeding 
inside.  It  was  held  by  all  the  court  that  this  was  not  a  public 
place  within  the  meaning  of  the  law  for  the  purposes  of  indict- 
ment. The  case  of  Regina  v.  Wai^son  *  turned  upon  the  same 
point-  The  defendant  was  convicted  upon  an  indictment  charg- 
ing him  with  indecently  exposing  his  person  in  a  certain  open 
and  public  place  in  the  presence  of  one  Lydia  Crickmore.  The 
second  count  charged  him  with  the  same  offense  as  committed  in 
the  presence  of  divers  persons.  The  proof  showed  that  it  was  in 
the  presence  of  Lydia  Crickmore  alone.  He  was  convicted  on  the 
first  count,  but  in  the  queen's  bench  the  conviction  was  set  aside. 
In  Regina  v.  Wehh^*  the  exposure  was  to  one  person  in  a  public 
house,  and  this  was  held  not  a  public  place  within  the  rule.  In 
State  V.  Roper*  it  was  held  that  an  indictment  charging  an  inde- 
cent and  scandalous  exposure  to  public  view  in  a  public  place  is 
sufficient,  even  though  it  is  not  alleged  that  it  was  in  the  presence 
of  any  person.  So  in  Griaham  v.  The  Stated  it  was  held  that  it 
need  not  be  alleged  that  the  act  was  committed  in  the  public 

>  20  Eng.  Law  &  Eq.  697.  •  1  Den.  C.  C.  888. 

•  2  Camp.  89 .  •  1  Dev.  &  Bat.  (N.  0.)  208. 

•3  Cox'8  C.  C.  248.  '2  ferg.  (Tenn.)  589. 
^  2  Cox'B  0.  C.  876. 
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streets,  or  under  the  immediate  view  of  divers  persons.  In  Brit- 
ain V.  The  SUUSy^  it  was  held  that  where  a  master  permitted  his 
slave  to  pass  in  the  public  streets  indecently  naked,  he  was  liable 
as  for  a  public  nuisancej  and  in  Nolvn,  v.  Tfie  Mayor ^  it  was  held 
a  public  nuisance  to  exhibit  a  stud  horse  in  the  streets  of  a  town, 
and  the  same  has  been  held  in  other  States.  So,  too,  it  is  equally 
a  nuisance  to  expose  the  persons  of  others  publicly,  or  to  exhibit 
any  monstrosity,* 

Sec.  64.  OfienMB  regulated  by  legialation.— It  is  an  oSense  at  com- 
mon law  for  a  man  and  woman  to  live  together  in  adulterous 
intercourse,  and  persons  thus  offending  may  be  indicted  as  for  a 
common  nuisance,  on  account  of  the  open  and  notorious  lewdness 
of  the  act.*  But  adultery  or  fornication,  committed  in  a  private 
manner,  are  not  punishable  criminally  at  common  law.  Such 
acts  must  be  so  open  as  to  be  a  public  scandal  to  be  a  nuisance. 
It  is  held  that  in  order  to  excuse  the  offense  it  is  not  competent 
for  the  parties  to  prove  that  they  have  verbally  contracted  mar- 
riage and  live  together  as  husband  and  wife  in  pursuance  thereof.' 
But  if  the  indictment  is  for  the  common-law  offense,  it  would 
seem  that  this  would  be  regarded  as  a  defense,  where  the  parties 
are  competent  to  contract  marriage,  for  by  the  civil  law  such 
cohabitation  would  create  the  relation  of  husband  and  wife.  But 
this  could  not  be  held  where  the  parties,  or  either  of  them,  are 
incompetent  to  marry.  However,  these  offenses  are  regulated  by 
l^lislation,  and  resort  to  an  indictment  for  the  common-law  offense 
will  seldom  be  had. 

Sbo.  65.  Selling  obtoene  piotnre  books,  eto^  oommon  ntiisanoe. — So,  too, 

all  obscene  pictures,  prints,  books  or  devices  are  common  nuisances, 

>3HQmph.  (Tenn.)208.  ron  v.  State,  8  Mo.  494;  Lawaon  9. 

*  4  Terg.  (Tenn.)  163.  State,  20  Ala.  65 ;  State  «.  Fore,  1  Ired. 

'Britain  «.  The  State,  8  Humph.  (N.  C.)d78;  State «.  Poteet,  8  Ired.  (N. 

(Tena.)  203 ;  State  e.  Roper,  1  Dev.  ft  C.)  23 ;  Anderson  v.  Commonwealth, 

Bat.  (N.  C.)  206  ;  State  v.  Rose,  82  Mo.  6  Hand.  (Va.)  627  ;  Qrisham  «.  State, 

500  ;  MUler  «.  People,  5  Barb.  (N.  Y.  2  Terg.  (Tenn.)  589 ;  Rex  «.  Johnson, 

8.  C.)203.  Comb.  877 ;  Claxton's  Case,  12  Mod. 

^Hawldns'  P.  C.  105,  g  4;  State  9.  666 ;  State  «.  Cagle,  2  Humph.  (Tenn.) 

Hoore.  1  Bwaa  (Tenn.),  186 ;  State  9.  414 ;  Rex  «.  Talbot,  11  Mod.  415. 

Cb^,  2  Humph.  (Tenn.)  414 ;   SUte  '  Grisham  «.  Bute,  2  Yerg.  (Tenn.) 

V.  Gooeh.  7  Blackf.  (Ind.)  468 ;  Dame-  589. 
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and  any  person  having  them  in  his  or  her  possessioii  for  the  pur- 
poses of  exhibition  or  sale  may  be  indicted  therefor  at  common 
law,  because  they  are  clearly  in  derogation  of  public  morals  and 
common  decency.^ 

Sec.  66.  Oontagioos  difleases  j  exposure  of  penou  aflfeoted  with.^ — ^It  is 
a  public  nuisance,  for  a  person  afflicted  with  an  infectious  or  con- 
tagious disease,  to  expose  himself  in  a  public  place,  whereby  the 
health  of  others  is  jeopardized.*  So,  too,  it  is  an  offense  of  the 
same  character  for  a  person  to  expose  one  afflicted  with  such  a 
disease  in  a  public  place.'  So,  too,  a  hospital  for  the  reception 
and  treatment  of  patients  with  contagious  diseases,  established  in 
a  public  place,  is  a  public  nuisance,  and  indictable  as  such.^  A 
pest-house  erected  by  town,  municipal  or  county  authorities  near 
the  premises  of  another,  injuring  the  health  of  his  family  or  ex- 
posing them  to  contagious  diseases,  is  a  nuisance  for  which  an 
action  will  lie,  and,  in  the  case  of  a  county,  against  the  boards  or 
offlcers  erecting  it.*  So  a  depot  for  the  landing  of  emigrants  in  a 
public  place,  near  to  places  of  business  or  private  residences,  is  a 
public  nuisance.*  So,  too,  it  is  a  public  nuisance  for  a  person  to 
take  a  horse  afflicted  with  glanders  or  other  infectious  diseases 
into  a  public  place,  particularly  to  water  it  at  a  public  watering 

1  Commonwealth  9.  Holmes,  17  Mass.  was  so  in  fact.    Heid  (affirming  the 

886 ;  Commonwealth  v.  Sharpless,  2  6.  judgment  of  the  court  below),  that  as 

&  B.  (Penn.)  91.  the  act  did  not  authorize  anj  interfere 

*  Rex  V.  Vantandillo,  4  M.  &  S.  73.  ence  with  private  rights,  nor  necessa- 
'  Rex  o.  Burnett,  4  M.  &  S.  472  ;  Rex  rily  require  anj  thing  to  be  done  under 

«.  Sutton,  4  Burr.  2116 ;  1  Buss,  on  it  which  might  not  be  done  without 

Crimes,  lid.  causing  a  nuisance,  the  fact  that  the 

*  Rex  V.  Vantandillo,  4  M.  &  S.  73 ;  appellants  had  acted  bona  fide  in  dis- 
Wolcott  V.  MelliclE,  8  Stockt.  (N.  J.)  charge  of  their  duties  under  the  act, 
809.  In  Managers  of  Metropolitan  Asy-  and  in  pursuance  of  the  orders  of  the 
lums  District  d.  Hill,  44  L.  T.  R.  (N.  S.)  local  government  board,  was  no  defense 
653,  the  appellants,  a  body  duly  con-  to  the  action.  Cases  referred  to  :  Hex 
stituted  under  the  Metropolitan  Poor  d.  Pease,  4  B.  &  Ad.  80;  Hammersmith 
Act,  1867,  pursuant  to  an  order  of  the  R.  Co.  o.  Brand,  L.  R.,  4  H.  of  L.  171  ; 
local  government  board,  and  under  the  Rex  v.  Burnett,  4  M.  &  S.  272 ;  Barnes 
powers  given  them  by  that  act,  built  v.  Baker,  1  Ambl.  158 ;  Anonymous,  3 
a  hospital  which  they  used  for  the  re.  Atk  750  ;  Rex  d.  Sutton,  4  Burr.  2116; 
ception  of  persons  suffering  from  small-  Rex  i).Vantandillo,4  M.  &  S.  73;  Clowes 
pox  and  otner  infectious  diseases.  The  v.  Stafibrdshire  W.  Co.,  L.  R,  8  Ch. 
respondents,  who  were  the  owners  and  App.  126.  House  of  Lords,  March  7, 
occupiers  of  land  adjacent  to  the  hos-  1881 . 

pital,  brought  an  action  against  the  *Haag  «.  Vanderburgh  Co.,  60  Ind. 

appellants,  alleging  that  the  hospital  611 . 

was  so  constructed  as  to  be  a  nuisance  *  Brower  v.  New  York,  3  Barbb  (N. 

to  them,  and  the  jury  found  that  it  Y.)  254. 


PUBLIO    NUIBANOBB.  69 

place.'  But  a  perBon  fiick  in  his  own  house,  or  in  a  room  in  a 
hotel,  i&  not  a  nnisanoe.'  Kor  is  it  a  nuisance  for  a  person  to  use 
his  own  premises  for  a  hospital  for  the  treatment  of  horses  or 
cattle  affected  with  contagious  diseases,  or  to  pasture  sheep  upon 
his  own  premises  affected  with  foot-rot.*  But  it  would  be  an 
indictable  offense  for  a  person  to  take  sheep  affected  with  foot-rot 
to  a  public  fair  or  other  public  place  where  the  disease  would  be 
likely  to  be  communicated  to  the  sheep  of  many  persons. 

Sbc.   67.   SeDiag  dlfleased  meat,  adnltemted,  of  penons  aflfeoted  wltli« — 

So  it  is  a  public  nuisance  for  a  person  to  sell  diseased  or  corrupted 
meat,  or  unwholesome  or  adulterated  foods  or  drinks  of  au j  kind 
deleterious  to  health.^  In  order  to  constitute  the  offense,  the 
meat,  food,  or  drink  must  be  of  such  a  noxious,  unwholesome 
and  deleterious  quality  as  to  be  injurious  to  health  if  eaten.'  But 
it  has  been  held  that  it  is  not  necessary  to  set  forth  in  the  indict- 
ment that  the  articles  were  sold  to  be  eaten.'  In  order  to  make 
out  the  offense  it  is  necessary  to  show  that  the  person  knew  that 
the  provisions  were  diseased  or  adulterated,  although  the  taint  or 
adulteration  is  imperceptible  to  the  senses,  and  produces  no  per- 
ceptible injury  to  the  health  of  those  consuming  it/  Knowledge 
of  the  diseased  condition  of  meat,  or  of  the  noxious  and  unwhole- 
some quality  of  food,  may  be  inferred  from  circumstances. 

Thus  in  Goodrich  v.  People,'  it  was  held  that  the  jury  might 
infer  guilty  knowledge  on  the  part  of  the  respondent,  from  the 
fact  that  he  knew  that  the  abscess  or  the  sore  in  the  head  of  the 
cow  (for  the  selling  of  the  meat  of  which  he  was  indicted)  had 

>  Millfl  V,  Railroad  Co..  2  Rob.  (N.  Y.)       •  Fisher  v.  Qark,  41  Barb.  (N.  Y. 

826 ;  Bamnm  v.  Van  DuBen,  16  Conn.  Sap.  Ct.)  829. 
900  (sheep  afflicted  with  foot-rot).  «  State  v.  Smith,  8  Hawkn.  (N.   C.) 

•  MillB  V.  Railroad  Co.,  2  Rob.  (X.  Y.  878 ;  State  v.  Norton.  2  Ired.  (N.  C.) 

Sop.  Ct.)  326.     In  Eddj  v.  Board  of  40 ;  Goodrich  v.   People,   3  Parker's 

Health,  10  Phila.  (Penn.)  94,  it  was  Crim.  Rep.  (N.  Y.)  622  :  Goodrich  v, 

beld  that  the  board  of  health  of  Phila-  People,  19  N.  Y.  674  ;  Rex  v.  Dixon, 

delphia  had  no  power  to  remove  ten-  8  M.  &  S.  11 ;  Daly  «.  Webb,  4  Irish 

tuts   imm    their    hoases  and    close  R.  (C.  L.)  809. 

them  ap,  except  in  cases  where  saoh       *  State  v.  Norton,  2  Ired.  (N.  C.)  40; 

•ctioD  was  JQfltified  bj  the  pressare  of  State  v.  Smith,  8  Hawks.  (N.  C.)  878. 
a  pestilential  diooose,  and  that  its  ac        *  Goodrich    «.    People,   8   Parker's 

tioD  in  doini?  so  would  be  restrained  Crim.  Rep.  (N.  Y.)  622. 
by  injnnction.  ^  Goodrich  «.  People,  19  N.  Y.  674. 

•19N.Y.  674. 
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existed  and  been  increafiing  several  months,  and  that  he  was  lia- 
ble, even  though  the  taint  was  imperceptible  to  the  senses,  and 
produced  no  apparently  injnrions  consequences  to  those  who  ate 
it.  In  Hex  v.  Dixon j^  the  respondent  was  convicted  on  an  indict- 
ment for  selling  bread  in  which  alnm  was  mixed,  and  it  was  held 
that  he  was  chargeable,  even  though  the  bread  was  mixed  by  his 
servants,  as  it  would  be  presumed  that  the  adulteration  was  made 
with  his  knowledge  and  by  his  directions. 

Sbc.  68.  Pnblio  eizhibltloiii  that  oozmpt  morals,  dlBtnrb  the  peace,  etc. 
— ^A  public  exhibition  of  any  kind  that  tends  to  the  corruption  of 
morals,  to  a  disturbance  of  the  peace,  or  of  the  general  good  order 
and  welfare  of  society,  is  a  public  nuisance.'  Under  this  head 
are  included  all  puppet  shows,  legerdemain,  obscene  pictures,  and 
any  and  all  exhibitions,  the  natural  tendency  of  which  is  to 
pander  to  vicious  tastes,  and  to  draw  together  the  vicious  and 
disorderly  members  of  society.* 

Sbo.  69.  Keeping  of  combaattble  materials  in  public  places;  negli- 
gence, etc—  The  negligent  keeping  of  gunpowder,  nitro-glycerine, 
or  any  other  combustible  or  dangerous  material  in  a  public 
place,  or  a  public  street,  or  on  a  highway  over  which  people 
have  a  lawful  right  to  pass,  is  a  public  nuisance,  and  indictable 
and  punishable  as  such.*  In  the  case  of  People  v.  Sands,*  it  was 
held,  that  the  keeping  of  gunpowder  in  large  quantities  in  a  pub- 
lic place  did  not  constitute  an  indictable  ofEense,  unless  it  was 
negligently  kept ;  but  this  does  not  appear  to  be  the  doctrine  in 

>3  Manle  &  Selwyn,  11.  Co.,  3  East,  ld2;  Tnieman  v.  Casks  of 

*  Rex  «.  Bradford,  Comb.  804 ;  Hall's  Gunpowder,  Thacher's  Crim.  Cases, 
Case,  1  Ventris,  169  ;  Enowles  v.  The  14;  Anonymous,  13  Mod.  842;  Rex  v. 
State,  3  Dav(Conn.),  103;  Jacko  ?j.  Tajlor,  2  Stra.  1167;  Biggs  v.  Mitchell, 
The  State,  22  Ala.  73 ;  Pike  v.  Com-  81  L.  J.  M.  C.  163 ;  Wier's  Appeal, 
mon  wealth,  2  Duvall  (Ky.),  89.  74  Penn.  St.  230;  Rhodes  v,  Dunbar, 

»  Thurber  t).  Sharp.  13  Barb.  (N.  T.  57  id.  274.     In  Hepburn  v.  Lordon,  2 

Sup.  Ct.)  627;  Rex  d.  Carlile,  6  C.  &  Hem.  &  Mill.  Ch.  845,   the  defendant 

P.  636;  Walker  v.  Brewster,  L.  R.,5  was  restrained  from  storing  or  keeping 

Eq.  28;  Willis  v,  Warren,  1  Hilt.  (N.  damp  jute,  a  highly  combustible  arti- 

Y.  C.  P.)  590.  cle,  on  his  premises,  near  the  premises 

*  Myers  v,  Malcolm,  6  Hill  (N.  Y.),  of  the  plaintiff.  Reglna  «;.  Lister,  3 
292;  Pillov.  Jones,2  Abb.  (N.Y.)121;  Jurist,  570;  Crowder  v.  Tinkler,  19 
Bradley  v.  People,  56  Barb.  (N.  Y.)  Ves.  Jr.  617. 

72;   Cheatham  v,   Shearon,  1  Swan.        U  Johns.  (N.  Y.)  78. 
(Tenn.)  218 ;   Williams  v.  East  India 
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Pennsylvania.  In  Wier^s  Appeal^  SnAjtswoon,  J.,  in  delivering 
the  opinion  of  the  court,  referred  to  the  opinion  of  the  court  in 
Rhodes  V.  Dv/rJbwr^  and  adopted  its  language  and  doctrine  as  the 
doctrine  of  this  case.  "  These  observations  give  no  just  ground 
for  the  inference  that  a  'powder  magsine^  or  depot  of  *  nitro- 
glycerine^  or  other  like  explosive  materials,  might  not  possibly 
be  enjoined,  even  if  not  prohibited,  as  they  usually  are,  by  ordi- 
nance or  law.  It  is  not  alone  on  the  ground  of  their  liability  to 
fire,  primarily  or  even  secondarily,  that  they  may  possibly  be 
dealt  with  as  nuisances,  but  on  account  of  their  liability  to  ex- 
plosion by  contact  with  the  smallest  spark  of  fire,  and  the  utter 
impossibility  to  guard  against  the  consequences,  or  set  bounds 
to  the  injury,  which,  being  instantaneous,  extends  alike  to  prop- 
erty and  persons  within  its  reach.  The  destructiveness  of  these 
agents  results  from  tlie  irrepressible  gases,  once  set  in  motion,  in- 
finitely more  than  from  fires  which  might  ensue  as  a  consequence. 
Persons  and  property  in  the  neighborhood  of  a  burning  building, 
let  it  bum  ever  so  fiercely,  in  most  cases  have  a  chance  of  escap- 
ing injury.  Not  so  when  explosive  forces  instantly  prostrate 
every  thing  near  them,  as  in  the  instances  of  powder,  nitro-glycer- 
ine,  and  other  chemicals  of  an  explosive  or  instantly  inflammable 
nature."  And  in  this  case  (  Wiet^s  Appeal),  the  erection  of  a 
powder  magazine,  intended  for  the  reception  of  large  quantities 
of  powder,  on  the  line  of  a  public  highway  over  a  half  mile  dis- 
tant from  the  plaintiffs  residence,  was  enjoined.  In  most  of  the 
caaes  the  fact  of  negligent  keeping  is  not  regarded  as  an  element. 
The  fact  of  its  presence  in  a  locality  where  it  may  result  dis- 
astrously is  sufiicient.* 

>  74  Pen<i.  St.  280.  dangerous,  to  the  detriment  of  his 

'  67  Penn.  St.  274.  neignbor,  than  he  is  authorized  to  en- 

'  In  New  York  it  has  been  thought,  gage  in  any  other    bnsiness    which 

upon  the  anthoritj  of  People  f>.  Sands,  may  occasion   serious    consequences. 

ante^  that  negligence  was  a  necessary  The  counsel  for  the  defendant  relies 

ingredient  till  this  idea  has  been  ex-  on  People  «.  Sands,  1  Johns.  (N.  Y.) 

ploded  by  a  recent  decision  of  the  78,  to  sustain  the  position  that  the  de- 

ocmrt  of  appeals.     In  Heeg  f>.   Licht,  fendant's  business  was  neither  a  pub- 

80  N.  Y.  579  ;  86  Am.  Rep.  654,  Mil-  lie  nor   private   nuisance.    That  was 

XiKR,  J.,  in  delivering  the  opinion  of  an  indictment  for  keeping  a  quantity 

the  eoart,  said:  "An  individual  has  of  gunpowder  near  dwelling-houses 

DO  more  right  to  keep  a  magazine  of  and  near  a  public  street ;  and  it  was 

powder  apon  his  premises  which  is  held  (Sfbncbr,  J.,  dissenting),   that 
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Sec.  70.    Oiroulatioii  of  false  report!,  etc.,  a  pnblio  mdaaiioa  —  Any 

thing  that  creates  annecessaiy  alann  or  anxiety  in  the  public 
mind,  such  as  the  publication  of  false  reports  of  an  intended  in- 
vasion, or  of  the  reported  presence  in  a  commnnitj  of  a  child- 
stealer,  which  is  calculated  to  disturb  the  public  mind  and  create 
false  terror  or  anxiety,  is  a  public  nuisance,  and  was  so  held  in 
CommomoeaUh  v.  Cassidy}    In  that  case  a  false  hand-bill  was 

the  fact  as  charged  did  not  amount  to  ing  there  of  the  explosives  necessary 
a  noisance,  and  that  it  should  have  for  its  prosecution,  was  also  author- 
been  alleged  to  have  been  negligently  ized,  and  that  he  could  not  be  made 
and  improvidently  kept.  It  will  be  liable  for  the  consequences  of  such 
Been  that  the  case  was  disposed  of  explosion  unless  it  was  shown  that  he 
<m  the  form  of  the  indictment^  and  was  guilty  of  negligence  in  that  re- 
while  it  may  be  that  an  allegation  of  spect.  But  the  court  repudiated  this 
negligence  is  necessary  when  an  in-  defense  and  held  that  the  question  of 
dictment  is  for  a  public  nuisance,  it  negligence  was  not  invalid.  "  The 
by  no  means  follows  that  negligence  keeping  of  gunpowder  or  other  ex- 
is  essential  in  a  private  action  to  plosive  substances/'  said  Ruitton, 
recover  damages  for  an  alleged  nui-  chancellor,  "in  large  quantities,  in 
sance."  In  a  previous  part  of  his  the  vicinity  of  dwelling-houses  or 
opinion  the  learned  judge  said  :  "  In  places  of  business,  is  a  nuisance j>erM, 
a  city,  with  buildings  immediately  con-  and  may  be  abated  as  such  by  action 
tiguous  and  persons  constantly  pass-  at  law  or  injunction  in  equity ;  and 
ing  there  could  be  no  question  that  \f  actual  injury  remlti  therefrom,  the 
such  an  erection  would  be  unlawful  person  keeping  them  is  Udble  therefor, 
and  unauthorized.  An  explosion  un-  even  though  the  act  occasioning  the  in- 
der  such  circumstances  *  *  would  jury  is  due  to  otJier  persons,  and  is  not 
render  the  owner  amenable  for  all  chargeable  to  his  personal  negligence. " 
damages  arising  therefrom."  In  Mc-  See,  also,  Cuflf  o.  W .  &  N.  T.  K.  K.  Co., 
Andrews  tJ.CoUered,  42  N.J.  Law,  189.  85  N.  J.  Law.  17;  City  of  Tiffin  «. 
a  certain  railroad  company  having  leg-  McCormack,  84  Ohio  St.  638.  The 
islative  authority  to  construct  a  tunnel  case  of  People  «.  Sands,  ante,  which 
through  Bergen  hill  contracted  with  is  often  referred  to  as  establishing 
McAndrewB  to  do  the  work.  The  the  doctrine  that  negligence  in  keep- 
tunnel  was  driven  through  rock.  The  ing,  etc,  must  be  shown,  was  virtually 
work  was  in  progress  for  four  years,  overruled  in  Myers  v,  Malcolm,  6  Hill 
Near  the  western  terminus  of  the  tun-  (N.  T.),  292,  and  more  recently  in 
nel  and  within  the  limits  of  Jersey  Heeg  v.  Licht,  ante,  where,  while  the 
City,  McAndrews  erected  a  magazine  court  did  not  go  to  the  full  length  of 
for  the  explosive  materials  which  he  holding  that  the  keeping  and  storing 
used  in  blasting.  In  1876,  at  night,  of  gunpowder  in  public  places  is 
while  the  magazine  was  maintained  per  se  a  nuisance,  yet  it  was  held  that 
there  by  him  for  the  purpose  aforesaid,  negligence  was  not  an  element,  but 
the  materials  exploded,  doing  great  that  it  was  "  for  the  jury  to  deter- 
damage  to  property  in  the  vicinity,  mine  whether  from  the  dangerous 
and  even  as  far  as  twelve  hundred  character  of  the  defendant's  business, 
feet  away,  and  among  other  property  the  proximity  to  other  buildings,  and 
injured,  were  some  dwelling-houses  all  the  facts  proved  upon  the  trial, 
owned  by  the  plaintiff  Collered.  The  the  defendant  was  chargeable  with 
defendant  claimed  that,  as  the  work  maintaining  a  private  nuisance  and 
was  authorized  by  the  legislature,  the  answerable  for  the  damages  arising 
erection  of  the  magazine  and  the  stor-  from  the  explosion." 

» 6  Phila.  (Penn.)  82. 
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cinmlated,  cantioning  the  pablic  to  look  ont  for  a  child-stealer, 
who  was  represented  to  be  a  bhick  woman,  and  then  in  the  city, 
and  follj  describing  her.  The  statement  was  wholly  false,  but 
natorallj  created  great  alarm  in  the  city.  The  person  circulating 
the  bills  was  indicted  therefor  as  for  a  pablic  nuisance,  and  the 
court  held  that  the  indictment  would  lie,  '^  that  mental  anxiety, 
indnoed  from  any  cause,  is  a  fruitful  source  of  bodily  disease,  as 
well  as  of  death  itself,  and  any  false  publication,  calculated  im- 
neceesarily  to  excite  it,  is  a  public  nuisance." 

Sec.  71.  OeneralpxiiiciidM  by  which  to  detennine  when  public  nnisanoe 

ariiM  from  xme  of  property.  —  There  are,  in  addition  to  the  mat- 
ters previonsly  named  in  this  chapter,  a  multitude  of  uses  of 
property  that  are  indictable  as  public  nuisances ;  but,  as  these 
matters  will  be  specifically  treated  in  other  chapters  of  this  work, 
it  will  be  unnecessary  to  treat  of  them  in  extenso  here.  All  ob- 
stroctions  of  a  highway,  or  encroachments  thereon,^  as  well  as  all 
obstmctions  of  navigable  streams,  or  encroachments  on  the  rights 
of  the  public  therein,"  are  indictable  offenses.  Any  use  of  prop- 
erty in  a  public  place,  which  endangers  the  safety  of  the  people, 
as  the  negligent  keeping  of  gunpowder,  nitro-glycerine  or  any  ex- 
plosive material;  or  the  keeping  of  dangerous  and  ferocious 
animals ; '  or  the  health  or  comfort  of  the  people,  as  the  carrying 
on  of  noxious  or  offensive  trades  in  public  places  or  on  public 
thoroughfares ;  *  or  the  penning  back  of  the  water  of  a  stream,  so 
as  to  render  it  stagnant  or  prejudicial  to  the  health  of  the  neigh- 

*  Begins  «.    Un.   King.    Telegraph  See  Meeker  v.  Van    Rensselaer,  15 

Co.,  31  Law  J.  (M.  C.)  166;  Tamer  «.  Wend.  (N.  Y.)  397;  State  z/.  Purse,  4 

Kiliflrwood  Highway  Board,  L.  R.,   9  McCord  (S.  C.)i  472.     The  keeping  of 

Eq.  Can.  418  ;  Bex  «.  Wright,  8  B.  &  ferocious  animals,  and  permitiug  them 

AcL  033.  to  run  at  large,  knatoing  their  ferocious 

'Bttc  «.  Rnsflell,  6  B.  ft  C.  573;  The  propensities,  is  an  indictable  offense. 

People  «.  Vanderbilt,  26  N.  Y.  287.  4  Burns'  Justice,  578  ;  Roscoe's  Grim. 

'People  «.  Sands,  1  Johns.  74  ;  Rex  Ev.  745  ;  Kellj  v.  Tllton,  8  Reyes  (N. 

«.  Taylor,   2    Btia.    1167  ;   Biggs    «.  Y.),  263  ;  Com.  v,  McGlung,  8  Clark 

Mitchell,  31  Law  J.  (M.  C.)  168.    In  2  (Penn.),  418. 

Holle's  Abr.  189,  PI.  8.  it  is  said  that        ^  Rex  v.  Pappineau,  1  Stra.  686  ;  Rex 

the  overcrowding  of  hoasee  with  poor  v,  Niel,  2  G.  &  P.  485 ;  Rex  v.  White, 

people  in  time  of  infection  of  plagae,  1  Burr.  838 ;    Rex  v,   Wigg,  2  Ld. 

tod  thereby  endangering  the  health  of  Raym.  1163. 
a  Deighborhood,is  an  indictable  offense. 

10 
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borhood ; '  or  the  taking  of  horses  affected  with  the  glanders,  or 
other  contagious  diseases,  into  public  places ; '  the  making  of  loud 
noises  with  instruments  or  otherwise  in  the  night-time,  to  the  dis> 
turbance  of  a  neighborhood;'  the  placing  of  any  thing  near  a 
highway  calculated  to  frighten  horses;^  to  erect  pig-styes  and 
keep  hogs  therein  in  a  public  place ;  *  or  the  carrying  on  of  the 
business  of  slaughtering  animals  in  a  public  place  or  near  a  pub- 
lic highway/  Indeed  it  may  be  stated  as  a  general  propo- 
sition that  any  use  of  property  that  produces  a  nuisance  to  an 
individual  may  be  the  subject  of  indictment,  if  it  is  also  in  any 
wise  injurious  to  the  public.  In  order  to  constitute  a  public 
nuisance,  the  injurious  results  to  the  public  must  always  be  of 
such  a  character  and  extent,  that,  if  affecting  the  rights  of  an  in- 
dividual only,  they  would  form  the  basis  of  a  private  action.  The 
only  distinction  between  a  public  and  private  nuisance  arises  from 
the  difference  in  effect.  In  the  one  case,  it  is  confined  to  a  single 
individual  or  to  an  injury  to  individual  rights,  while  in  the  other, 
it  affects  the  rights  of  individuals  only  as  members  of  the  pub- 
lic' It  is  not  so  *much  a  question  whether  a  large  number  of 
persons  happened  to  be  annoyed  by  the  act,  as,  whether  the  act 
itself  was  such,  and  in  such  a  pldoe  as  that  the  natural  effect 
thereof  would  be  to  annoy  or  offend  all  who  came  within  its 
sphere."  A  railroad  company  that  habitually  runs  its  trains  with- 
out giving  reasonable  and  proper  signals  of  their  approach  to 
highway  crossings,  is  liable  to  be  indicted  as  for  a  nuisance  irre- 
spective of  the  question  whether  the  statute  imposes  such  a  duty 
upon  it  or  not.     The  obligation  to  give  such  reasonable  signals 

>  Manson  v.  People,  5  Parker's  Crimu  id.  681,  a  large  water-wheel  operated 

R.  (N.  Y.)  16 ;  Com.  v.  Webb.  6  Rand,  near  a  highway,  and  in  Ajer  v.  Nor- 

(Va.)  726;   State  v.   aoae,  85  Iowa,  wich,  39  id.  876,  a  tent  on  a  highway, 

570.  being  objects   calcalated  to  frighten 

*Regina  z/.  Henson,  1  Dearsl.  G.  C.  horses,  were  held  nuisances. 

24.  •Rex  V,  Wigg,  2  Ld.  Ravm.  1163; 

» Rex  V.  Higginson,  2  Burr.  1238  ;  Com.  v.  Van  Sickle,  4  aark  (Penn.), 

Com.  V,  Oaks,  118  Mass.  8;  Com.  v,  104;  Com.   v,  Hutz,    Bright  (Penn.), 

Smith,  6  Cush.  (Mass.)  80.  75  n. 

*Judd  z/.  Fargo,  107  Mass.  264.     In  •Taylor  v.  The  People,  6  Parker's 

Dlmock  V.  Suffield.  30  Conn.  129.  leav-  Crim.  Law  (N.  Y.).  347. 

ing  a  pile  of  plasterinfl[  near  a  high-  ^  SolUu  v.  De  Held,  2  Sim.  (N.  8.) 

way.     In  Clinton   v.  Howard,  42  id.  188 ;  9  Eng.  Law  &  £q.  104. 

295,  a  large  pile  of  stones  along  a  ^  Soltau  v,  De  Held,  id. 
highway.    In  House  v.  Metcalf,  27 
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as  are  neceeBary  to  protect  travelers  upon  the  highway  is  implied 
bj  law  wherever  a  person  assumes  to  conduct  a  highly  dangerous 
business  whether  it  is  authorized  by  statute  or  not/  But  when  a 
railroad  is  buHt  under  l^slative  authority,  and  the  charter  or 
law  under  which  it  is  built  authorizes  the  laying  of  its  tracks  on  a 
street,  unless  the  road  is  negligently  constructed  or  operated, 
neither  the  obstruction  of  the  street  nor  the  soot,  jarring,  or  dan- 
ger resulting  therefrom  makes  it  either  a  public  or  private  nui- 
sance. But  if  negligently  built  or  operated  it  is  liable  to  indict- 
ment as  a  nuisance,  as  well  also  as  amenable  to  an  individual  for 
special  damages.*  The  construction  of  a  railroad  without  au- 
thority of  law  over,  across,  or  along  a  highway  or  public  street 
whereby  the  highway  is  obstructed  or  the  rights  of  the  pub- 
lic or  of  individuals  are  in  any  manner  impaired,  is  a  public 
nuisance,'  and,  even  though  the  legislature  subsequently  con- 
firms such  illegal  location,  it  does  not  exempt  the  company  from 
liabilities,  either  civil  or  criminal,  that  arose  out  of  its  action 
prior  to  such  confirmation/  The  rule  is,  not  that  a  whole  com- 
munity must  be  ofifended  by  the  act  or  thing,  but  that  the  act 
or  thnig  must  be  of  such  a  cha/racter^  and  in  such  a  jplace^  as 
S&  calculated  to  make  it  offensive  to  all  persons  of  ordinary 
sensibilities,  who,  in  the  exercise  of  a  legal  right,  come  in  con- 
tact with  it.*  Indecent  language  in  a  public  place,  or  profane 
cursing  and  swearing  in  a  loud  voice  and  boisterous  manner,  are 
offenses  calculated  to  shock  the  moral  sensibilities  of  every  person 
snd  come  clearly  within  the  idea  of  a  public  nuisance.  The 
erection  of  a  slaughter-house  upon  a  public  highway,  but  so  far 
vemoved  from  human  habitations  as  to  produce  no  annoyance  to 
them,  is  nevertheless  a  public  nuisance  if  the  smells  issuing  there- 
from are  offensive  to  those  who  pass  upon  the  highway,  though 
the  members  of  the  community  are  benefited,  and  in  no  meas- 

1  Moees  v.  State,  58  Ind.  185.  Lowell  R.  R.  Co.,  2  id.  54 ;  Com.  v. 

' Bandle  v.  Pacific  R.  R.  Co.,  65  Mo.    Vt.  &  Mass.  R.  R.  Co.,  4  Id.  22. 
325^  *  Com.  V.   Old   Colony  R.   R.   Co.» 

•Com.  V.  Old  Colony  R.  R.  Co.,  14    ante. 
Onj  (Jiafla),  03 ;    Com.  v.  Nashua  &       *  Walter  v.  Selfe,  4  Eng.  Law  &  Eq. 

15. 
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Tire  offended  thereby.*  In  Hex  v.  Ifidf*  the  defendant  waa  in- 
dicted for  carrying  on  the  business  of  a  varnish-maker  near  a 
higliway,  which  proved  to  be  offensive  to  those  passing  thereon. 
Lord  Abbott,  in  submitting  the  case  to  the  jury,  said :  "  The 
only  question  for  you  to  determine  is,  is  the  business,  as  carried 
on  by  the  defendant,  productive  of  smells  offensive  to  persons 
passing  along  the  public  highway."  And  the  rule  thus  laid  down 
is  in  accordance  with  the  settled  doctrine  of  the  courts.  The 
test  is,  not  whether  a  whole  community  is  annoyed  by  the  act  or 
thing,  but  is  it  in  a  public  place,  and  of  such  a  character  as  is 
likely  to  be  offensive  and  an  annoyance  to  those  who  come  within 
its  sphere." 

Sec.   72.   Nozioiui  trades  of  a  generaUy  ofhinaivB  oharaeter;    peraons 

liable  for.— In  order  to  render  a  person  liable  for  a  public  nuisance, 
by  carrying  on  a  noxious  trade,  or  maintaining  any  thing  that 
produces  noxious  smells,  it  is  not  necessary  that  the  smells  should 
be  injurious  to  health.  It  is  sufficient  if  they  are  of  such  an  of- 
fensive character  as  to  be  materially  offensive  to  the  senses,  and 
such  as  impair  the  physical  comfort  of  those  who  come  within 
their  sphere.* 

Seo.  73.   liabUity  of  landlord  and  tenant,  master  and  servant. — The 

person  erecting,  as  well  as  the  person  maintaining  a  public  nui- 
sance, are  liable  to  indictment  therefor,  jointly  or  individually, 
at  the  election  of  the  prosecuting  officer.*  A  landlord  who  rents 
premises  for  a  purpose  which  in  the  very  nature  of  things  would 
become  a  public  nuisance,  is  equally  liable  with  the  tenant  to  in- 
dictment therefor.  So  too  when  one  erects  a  nuisance,  and  lets 
the  premises  to  another,  with  the  nuisance  still  existing,  he  is  lia- 

>  Taylor  v.  The  People,  6  Parker's  occasional.      Fay    v.   Whitman,    100 

Crim.  Law  (N.  Y.),  347.  But  a  slaugh-  Mass.  76. 

ter-house   is  not  even  prima  facie  a  "2  C.  &  P.  483. 

nuiBance,  and  the  mere  fact  that  occa-  '  Soltau  v,  De  Held,  9  Eng.  Law  & 

eional  exhalations  therefrom  resulting  Eq.  104. 

from  its  necessary  operation  are  offen-  *  Catlin  v.  Valentine,  9  Paige's  Ch. 

sive  does  not  render  it  a  nuisance.  In  (N.    T.)  576  ;  Rex  v.  White,  1   Burr, 

order  to  come  under  that  head  the  of-  888  :  Brady  v.  Weeks,  8  Barb.  (N.  Y. 

fensiveness  must  be  frequent  or  per-  Sup.  Ct.)  157  ;  Walters.  Selfe,  4  Eng. 

manent,   rather  than  accidental  and  Law  &  Eq.  15. 

*  Pendrudock's  Case,  5  Coke,  100. 
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ble  to  indictment,  precisely  the  eame  as  though  he  had  not  de- 
mised the  premises,^  and  eyen  though  he  cannot  lawfully  enter  to 
abate  it.'  Where  a  tenant  goes  into  the  possession  of  premises 
knowing  that  a  nuisance  exists  thereon,  and  maintains  it,  he  is 
liable  to  indictment  therefor.  But  in  order  to  render  him  liable 
he  must  muintam  the  nuisance  in  the  strict  sense  of  the  word. 
That  is,  he  must  be  so  situated  in  reference  thereto,  and  must  so 
conduct  himself  that  he  would  be  hable  to  a  civil  action  for  in- 
dividual damages  resulting  therefrom.  In  order  to  charge  the 
tenant  he  must  be  aware  of  its  existence  and  promote  or  continue 
the  nuisance  after  he  comes  into  possession.^  A  landlord  who  lets 
premises  for  a  particular  purpose,  which  may  or  may  not  become 
a  nuisance,  according  to  the  manner  in  which  the  tenant  conducts 
the  business,  is  not  liable  either  to  an  action  or  to  indictment 
therefor,  unless  he  had  reasonable  grounds  to  believe  that  the 
nuisance  would  be  created  from  such  use.*  Neither  is  the  land- 
lord liable  for  a  nuisance  created  by  the  tenant,  when  the  nui- 
sance arises  from  a  use  of  the  premises  which  was  not  contem- 
plated by  the  lease.*  But  if  a  tenant  creates  a  nuisance  before 
the  expiration  of  his  term,  and  the  landlord  renews  the  lease 
knowing  of  the  existence  of  the  nuisance,  he  becomes  liable  to 

*  BosweU  V,  Prior,  Id  Mod.  639.     In  Hoare  v.  Dickenson,  2  Ld.  Raym.  1508: 

this  cmse.  Lord  Holt  mjs  :  "  It  is  a.  Lord  Egremont  v.  Palman,  M.  &  M. 

fandamental  principle  in  law  and  rea-  404  ;  Brown  v.  Kussell,  L.  R.,  8  Q.  B. 

son,  that  he  who  does  the  first  wrong  251.  See  aathoritiee  cited  on  this  point 

ahaU  answer  for  all  conseqaentisl  dam-  in  chapter  on  Private  Nuisances, 

•ffes;  and  here  the  original  erection  ^Fisli  v.  Dodge,  4  Denio  (N.  Y.),  811; 

does  not  influence  the  continuance,an<2  Pickard  v,  Collins,  28  Barb.  (N.  Y.  Sap. 

U  remaitu  a  eantintiance  from  the  veiy  Gt. )  444;  Rich  v.  Baste rfield,  4  G .  B.  805; 

erection,  and  bj  the  erection  until  it  Brown  v.  Russell,  L.  R.,  8  Q.  6.  251. 

be  abated."  Leslie  «.  Pounds,  4  Taunt.  *  Rich  v.  Basterfield,  4  C.  B.  805.  In 

949 'Bishop  9.  Trustees,  etc.,  28  L.  J.  this  case  the  landlord  erected  a  coffee- 

(Q.  o.)  215.  house,  with  a  low  chimney  under  the 

'Thompson  9.  Oibeon,  7  M.  &  W.  plaintiff's  windows,  and  let  it.     The 

2!xch.)  456.     In  this  case,  Parke,  B.,  tenant  lighted  a  fire  in  the  chimnej 

js  down  the  rule  thus  :  "  It  is  said  and  created  a  great  smoke,  which  was 

that  the  defendants  cannot  now  re-  a  nuisance  to  the  plaintiff's  house.    It 

move   the    nuisance    without    being  was  held,  that  the  landlord  was  not 

guilij  oi  a  trespass,  and  that  it  would  liable  as  if  the  tenant  had  used  coke 

be  bard  to  make  them  liable ;  but  that  or  charcoal  in  the  chimney,  or  had  ab- 

18  a  consequence  of  their  own  original  stained  from  the  use  of  the  chimney 

wrong,  and  they  cannot  be  excused  by  when  the  wind  blew  in  the  direction 

showing  their  inability  to  remove  it."  of  the  plaintiff's  house,  the  nuisance 

'Hiis  18  the  universal  rule.  would  not  have  been  created,  and  that 

'People  V,  Erwin,  4  Denio  (N.  Y.),  the  presumptions  were  all  in  favor  of 

129;  Tenant  v.  Qoldding,  1  Salk.  21 ;  the  landlord. 
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the  Bame  extent  thereafter  as  though  he  had  erected  the  nuisance 
himself.*  A  person  who  erects  a  structure  that  is  a  nuisance, 
and  then  parts  with  his  title  to  the  premiBes,  and  convenants  with 
his  grantee  for  quiet  enjoyment  and  a  right  to  maintain  the  erec- 
tion, is  liable  both  civilly  and  crimiually  for  its  continuance,  upon 
the  ground  that  by  his  relations  with  the  occupier  he  affirms  the 
nuisance,  and  he  is  regarded  in  law  as  continuing  it.  But  when 
such  an  erection  is  made  by  the  owner  of  the  fee,  and  he  parts 
with  the  title  and  possession,  he  is  liable  for  erecting  and  uphold- 
ing the  nuisance  during  the  period  he  held  the  title,  but  he  is 
not  liable  for  a  continuance  of  the  ntdsance,  tmless  from  the  terms 
of  the  conveyance,  he  can  fairly  be  said  to  affirm  and  uphold  it, 
an  action  or  indictment  must  be  brought  within  the  period  desig- 
nated by  the  statute  of  limitations."  The  person  in  possession 
who  continues  the  nuisance  or  upholds  it  is  always  liable  there- 
for, but  in  order  to  fix  his  liability  he  must  have  done  some  act 
to  continue  it.  If  one  diverts  water  from  the  land  of  another 
and  turns  it  upon  his  own,  his  heir  is  not  liable  merely  for  using 
the  water  so  diverted,  if  he  has  done  no  act  to  continue  the 
nuisance.*  The  ground  upon  which  the  alienor  is  held  liable  for  a 
nuisance  erected  by  him  is  that  he  is  the  author  of  the  original 
wrong,  and  transferring  the  premises  with  the  original  wrong 
still  existing,  is  treated  as  affirming  the  continuance  of  it.  The 
indictment  can  be  sustained  against  either  or  both  of  them. 
But  in  order  to  make  the  alienee  liable  for  a  continuance  of 
the  nuisance  he  must  have  done  some  act  to  uphold  the  original 
wrong.  This  may  be  established  by  proof  of  user,  either  by 
himself  or  by  others  by  his  permission,  or  that  he  has  let  the  prem- 
ises and  receives  rent  therefor.*  In  all  cases  where  it  is  sought 
to  fix  the  liability  of  the  tenant  or  alienee  for  the  maintenance 
of  a  nuisance  existing  when  he  went  into  possession,  except 
where  he  has  actually  used  the  nuisance,  or  done  some  act  that 
amounts  to  a  continuance  of  it,  he  should  be  notified  to  abate  it, 
and  if,  after  the  lapse  of  a  reasonable  time  thereafter,  he  fails  to 

>  The  People  v,  Townsend.  8   Hill  »  Haghes  «.  Murrj,  8  H.  &  McH 

(N^.  Y.),479  ;  Vedder  v.  Vedder,  1  Denio  (Md.)  441. 

<N.  Y.),  267.  *  Wheaton'e  Selwyn,  vol.  2,  p.  856; 

'  Waggoner  v,  Jermain,  8  Denio  (N.  Cro.  Jac.  878. 
T.).  306. 
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abate  it,  he  is  liable  for  its  continuance.^  A  corporation  is  liable 
for  a  nuisance  created  by  its  servants  or  agents,  even  though  the 
oflioers  thereof  had  no  knowledge  of  its  creation,  and  even  though 
the  nuisance  arose  from  the  doing  of  an  act  in  a  manner  differ- 
ent from  that  in  which  it  had  been  directed  to  be  done.*  So  too  a 
master  is  liable  to  indictment  for  a  public  nuisance  created  by  his 
servant  while  in  tlie  course  of  his  employment,  but  the  act  by 
which  the  nuisance  was  created  must  have  been  done  strictly 
within  the  course  of  his  employment,  and  while  in  the  discharge 
of  his  duties  pertaining  thereto,  and  must  be  of  such  a  character 
as  to  be  fairly  deemed  to  be  in  execution  of  his  master's  will,  for, 
when  a  servant,  even  in  the  course  of  his  employment,  so  far  ig- 
nores his  master's  will  as  to  set  up  and  execute  his  own,  wan- 
tonly and  maliciously,  he  cannot  be  treated  as  doing  his  master's 
will,  and  tlie  master  will  not  be  liable  therefor.  But  when  an 
act  within  the  scope  of  his  employment  is  done  by  a  servant  in 
disobedience  of  his  master's  orders,  or  contrary  thereto,  the  mas* 
ter  will  be  liable  therefor  if  the  servant  merely  acted  injudi- 
ciously, and  not  wantonly  or  maliciously.'  So  too  when  one  em- 
ploys another  to  perform  a  certain  kind  of  work  under  a  contract, 
if  the  nature  of  the  work  is  such  as  necessarily  will  create  a  nui- 
sance, the  employer  is  liable  therefor,  both  civilly  and  criminally, 
but  when  the  nuisance  is  not  a  necessary  incident  of  the  work  to 
be  done,  but  results  from  the  improper  execution  of  it,  the  con- 
tractor alone  is  liable.*  It  should  also  be  borne  in  mind  that 
whenever  a  nuisance  is  created  by  a  servant,  agent  or  other  per- 
son, for  which  the  principal  or  employer  is  liable,  the  servant, 
agent  or  other  person  or  persons  through  whose  agency  it  was 
created,  are  equally  liable,  and  may  be  jointly  sued  or  indicted 

'  Pendnidock's  Case,  5  Coke,  100 ;  Coagrove  «.  Ogden,  49  N.  Y.  255  ;  Mc- 
Wiosmore  v.  Green  bank,  Willes,  577  ;  Manus  v.  Crickett,  1  East,  106  ;  Bow- 
Salmon  V.  Benalej,  R.  &  M.  189.  cher  v.  Noidstrom,  1  Tannt.  568. 

•  Rex  u.  Medlejr,  6  C.  &  P.  292.  In  *  Chicago  «.  Robbins,  2  Black  (U.  S.), 
thiseaee  it  was  held,  that  the  directors  418  ;  Ellis  «.  Sheffield  Gas  Co.,  2  Ell. 
of  a  gM  company  are  liable  for  tho  acts  &  Bl.  767 ;  Hole  v.  Sittingbourne  R.  R. 
of  their  agents,  though  they  are  per-  Co.,  6  H.  &  N.  500  ;  Brownlow  «.  Metro- 
noallT  ignorant  of  the  plan  adopted,  politan  Board  of  Works,  83  Law  J . 
Mid  it'is  an  actual  departnre  from  the  (C.  P.)  238 ;  Blake  v.  Thirst,  82  Law 
original  plan  which  they  had  sapposed  J.  (Ezch.)  188. 

was  being  pnrsned. 

*  Laagher  «.  Pointer,  5  B.  &  C.  576 ; 
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therefor  with  him.^  An  infant  is  liable  for  a  nnisance  created 
npon  premises  belonging  to  him,  by  his  direction,  but  it  seems 
that  an  infant  of  tender  years,  who  has  not  the  control  or  man- 
agement of  his  property,  and  has  not  attained  that  age  when  he 
can  be  regarded  as  having  discretion,  is  not  liable  for  a  nuisance 
erected  or  maintained  thereon  by  others." 

Seo.  74.   Munidpal  oorpozatioxiJi  indictable  same  as  individaala^— A 

municipal  corporation  is  liable  to  indictment  where  it  has  the  power 
and  neglects  to  do  that  which  the  common  good  requires.  As  for 
non-repair  of  streets  or  bridges,  or  allowing  its  streets  to  remain 
in  a  filthy  condition,  or  for  neglecting  to  cleanse  a  basin  which  it 
has  the  power  to  excavate,  deepen  and  cleanse,  after  such  basin,  by 
the  aggregation  of  mud  and  other  substances,  becomes  foul  and 
emits  noisome  and  unwholesome  stenches  to  the  detriment  of  the 
public.^  Indeed  a  mimicipal  corporation  has  no  more  immunity 
from  indictment  for  nuisances  created  by  it  than  an  individual, 
and  any  use  of  its  property  that  creates  a  nuisance  either  to  public 
or  individual  rights  is  indictable  or  actionable  precisely  the  same 
as  though  done  by  an  individual.  See  chap,  on  Municipal  Cor- 
porations, i/nfra, 

Seo.  75.  Use  of  property,  within  the  legal  idea  of  a  nniaance?  As  to 
whether  the  exercise  of  a  particular  trade,  or  a  particular  use  of 
property  constitutes  a  public  nuisance,  depends,  as  has  before  been 
stated,  upon  the  pldce  and  the  character  and  effects  of  the  nuisance. 
The  fact  that  a  butcher-shop,  a  green-grocery,  a  brewery,  or  any 
other  lawful  business  renders  the  use  of  property  in  its  vicinity 
less  agreeable  or  less  valuable,  does  not  make  the  business  a  nui- 
sance. In  order  to  create  a  nuisance,  the  business  must  be  con- 
ducted in  such  a  manner  as  to  be  offensive  to  men  of  ordinary  sensi- 
bilities, judged  by  the  simple  habits  and  notions  ordinarily  prevail- 
ing among  the  people,  and  as  to  render  the  enjoyment  of  the 
property  within  the  sphere  of  its  effects  physically  uncomfortable.* 

»  WUson  «.  Peto,  6  Moore,  47  ;  Gandy        «  People  «.  Townsend,  8  Hill  (N .  Y .). 
V.  Jubber,  83  L.  J.  (Q.  B.)  151 ;  Baxby    479. 

«.  Manchester  Railroad  Co.,  88  Law  J.        *  People  v.  Mayor    of  Albany,    11 
(C.  P.)  154.  Wend.  (N.  T.)  689. 

«  Walter  v.  Selfe,  4Eng.  L.  &  Eq.  15. 
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It  is  not  trifling  annoyance  with  which  the  law  deale^  bnt  real 
iuUtaniial  injurieB  that  are  calealated  to  ofiend  the  Benses  of  men 
of  fiiinple  tastee  and  habits,  and  that  render  the  enjoyment  of 
rights  in  ita  vicinity  physically  uncomfortable.  Conveniences  are 
not  balanced.  The  use  of  property  that  produces  the  nuisance 
may  be  very  convenient  to  the  owner,  and  even  convenient  and 
useful  to  tiie  public,  but  if  the  effects  are  such  as  to  bring  it 
within  the  legal  idea  of  a  nuisance,  this  furnishes  no  defense 
whatever/ 

8ko.  76.  Length  of  Ubm^  or  oonveolMioe  of  plfto«^  no  deCnuM. — Keither 
is  the  fact  that  the  business  has  been  carried  on,  or  the  use  of 
property  indulged  in  for  a  great  length  of  time,  any  defense  to 
an  indictment  for  a  nuisance.  The  law  is,  that  no  length  of  time 
can  prescribe  for  a  public  nuisance  of  any  description.*  Keither 
is  it  any  defense  that  when  the  nuisance  was  established  it  was  in 
a  convenient  place,  and  that  the  public  have  come  to  the  nuisance, 
either  by  the  extension  of  the  town  or  the  opening  of  highways 
and  streets.  This  was  held  to  be  a  defense  by  some  of  the  early 
cases,  and  by  one  case  in  Indiana,  but  the  doctrine  was  long  since 
exploded,  and  it  is  now  held  by  all  the  courts  both  in  this  country 
and  England  that  the  fact  that  the  nuisance  was  originally  estab- 
lished in  a  convenient  place,  but  that  the  public  has  come  to  it,  is 
no  defense.'  In  the  language  of  Paiox,  J.,  in  Brady  v.  Weeka^*' 
^  as  the  city  extends,  such  nuisances  (a  slaughter-house)  should  be 
removed  to  the  vacant  ground  beyond  the  immediate  neighbor- 
hood of  the  residences  of  citizens.  This,  public  policy  as  well  as 
the  health  and  comfort  of  the  population  of  the  city  demand." 
In  Tippinff  v.  Si.  Sden  SmeUmg  Co.y  it  appeared  that,  in  1861, 
a  company  was  projected  for  the  purpose  of  carrying  on  certain 

>CaT6jv.  Ledbitter,  83  L.  J.  (C.  P.)  pie  v.  Canninghaxn,  1  Denio  (N.  Y.), 

104;  Bamford  «.  Turnlej,  81 L.  J.  (Q.  B.)  524;  Djgert «.  8cheDck,  28  Wend.  (N. 

286;  Jones  «.  PoweU,  Palm.  686;  St.  T.)  446 ;  MiUs  «.  Hall,  9  id.  815. 

Helen  Smelting  Co.  9.  Tipping,  85  Law  >  Smith  v.  Phillips,  8  Phila.  (Penn^ 

J.(Q.B.)  66;  fiockport  Water-Works  10;  Elliotson  v.  Feetham,  2  Bing.  N. 

Co.eJ>otter,7  H.  &  N.  (Exch.)  160; 81  C.  184 ;  Bliss  «.  Hall,  5  Scott,  500; 

Law  J.  (Exch.)  0.      The  keeping  of  a  Bradj  v.  Weeks,  8  Barb.  (N.  Y.  Sap« 

dalTf  in  a  public  place  maj  be  a  pnblic  Ct.)  157;  Taylor  «.  The  People,  6  Par- 

anisance,  although  kept  as  dean  as  ker's  Crim.  R.  (N.  Y.)  847. 

possible.    State  v.  Boll ,  59  Mo .  821 .  «  8  Barb.  (N .  Y.  Sap.  Ot.)  157. 

*  Weld  V.  Hombjr,  7  East,  199 ;  Peo.  *  1  Law  R.  Ch.  Cas.  66. 
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copper  works  near  St.  Sden^Sj  upon  property  which  had  been 
purchased  for  that  purpose  in  1859,  and  upon  which  the  copper- 
works  were  erected  as  early  as  March,  1860.  In  July,  1860,  the 
plaintiff  purchased  lands  in  the  immediate  neighborhood,  know- 
ing of  the  existence  of  the  copper-works.  It  also  appeared  that 
there  were  also  many  chemical  works  in  the  neighborhood,  that 
emitted  large  quantities  of  deleterious  vapors.  In  July,  1863,  the 
plaintiff  brought  his  action  against  the  defendants,  and  recovered 
a  verdict  of  £360.  The  defendants  not  stopping  the  business, 
the  plaintiff  brought  his  bill  in  equity  for  an  injunction.  The 
defendants  resisted  the  granting  of  the  injunction,  upon  the 
ground  that  the  plaintiff,  when  he  bought  his  property,  kneip  of 
the  existence  of  the  nuisance,  and  that  he  had  come  to  it  of  his 
own  accord  and  with  full  knowledge.  Vice-Chancellor  Wood  held, 
that  the  feet  that  the  plaintiff  had  come  to  the  nuisance  did  not 
disentitle  him  to  equitable  relief,  and  upon  appeal  his  judgment 
was  unanimously  sustained,  and  this  may  be  regarded  as  a  well- 
settled  rule  of  law  upon  this  question.  See  chapter  on  Private 
Nuisances.  As  to  indictments  and  the  necessaiy  allegations 
therein,  see  jxw^,  882,  et  seq. 
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Ssa  77.  PaiiuwiuuMi  defined.—  A  purprestare  is  any  encroach- 
ment upon  real  property  or  rights  and  easements  incident  thereto 
belonging  to  the  public,  by  an  indosure  or  erection  thereon, 
which,  if  made  upon  the  property  of  an  individual,  would  be  a 
trespiftfis.  Lord  Coks  says:  ^'A  purpresture  signifies  a  close  or 
indosure,  that  is,  when  one  encroacheth,  and  makes  that  several 
to  himself  which  ought  to  be  common  to  many."*  By  the  early 
legal  writers  the  term  was  used  to  designate  encroachments  upon 
the  rights  of  individuals  as  well  as  upon  the  king ;  but  it  is  now 
applied  only  to  encroachments  upon  lands,  or  rights  and  easements 
therein  belonging  to  the  public,  and  to  which  the  public  have  a 
right  of  access,  or  of  enjoyment,  and  encroachments  upon  navigable 
streams;*  or  the  building  of  a  house  upon  a  public  common,*  or  in- 
closing a  part  of  a  highway  with  a  fence,  or  erecting  a  crib  or  pier 
in  a  navigable  stream,  or  building  a  bridge,  or  making  any  unauthor- 
ized erection  over  a  highway.*  It  was  formerly  held  to  be  an 
injury  to  public  rights  of  the  character  above  described  which 
might  be  committed  against  and  redressed  at  the  suit  of  the  pub- 
lic, the  owner  of  the  fee,  or  of  individuals  specially  injured.*  But 
as  has  previously  been  stated,  the  term,  as  now  used,  is  applied 
exclusively  to  encroachments  upon  public  rights  in  highways,  com- 
mons or  other  lands  owned  or  used  by  the  government  or  the 
public,  and  in  navigable  streams.* 

Sec.  78.  RemedieB  for. —  The  remedies  for  this  species  of  injury 
were  formerly  by  information  of  intrusion  at  common  law,  or  by 

'3InBt.  88.272;  Harg.  Law  Tracts,  Dimmett  «.  Eskridge,  6  Munf.  (Va.) 

84;  Beame's  note  to  GlanTllle.Book  9,  808. 

p.  239;  8p«Uman'8 Glossary,  tit.  Poar-  ^Knoxz^.  Mayor,  etc.,  55  Barb.  (N. 

prestare  ;  Skene,    tit.    Poorprestore ;  Y.  Sup.  Ct.)  404;  Atty.-Genl.  v.  Evart's 

Termes  Do  La  Lev,  tit.  Poarpresture ;  Booming  Co.,  84  Mich.  462. 

BouTier's  Inst.     In  Attorney-General  *  Skene,  title  Ponrprestnre;  Beame's 

V.  Chamberlaine,  4  K.  &  J.   292,  it  is  note  to  GlanviUe,  Book  9,  c.  11,  p. 

Baid  that  any  invasion  of,  or  encroach-  239. 

ment  on  the  soil  of  the  sea  shore  or  *2  Inst.  88,272;  Splem.  Gloss.  Ponr- 

bed  of  an  estuary  or  navigable  tidal  presture ;  Harg.  Law  Tr.  84 ;  8  Kent^ 

ri?er  between  high    and   low- water  482 ;  Trustees  v,  Cowen,   4  Paige  (N. 

mark,  while  the  same  remains  in  the  Y.),  510  ;  Attorney-General  v.  Forbes, 

crown,  is  a  pourpresture.  2  M.    &  C.  128;    Commonwealth    v, 

•  Story's  Eq.  Juris.  109,  §  921;  Wat-  Wright,  8  Am.  Jur.  185  ;  New  Orleans 
ennao's  Eden  on  Injunctions,  259 ;  2  v.  United  States,  10  Pet.  (XT.  S.)  662 ; 
hast.  88.  273 ;  Woolrych  on  Waters,  Attorney-General  v,  Cohoes  Co.,  6 
Law  Lib.  YoL  58,  pp.  198-195;  Hart  v.  Paige's  Ch.  (N.  Y.)  188;  Mohawk  B. 
Tho  Mayor,  etc,  9  Wend.  (N.  IJ  571.  &  Co  v.  R.  R.  Co.,  6  Paige's  Ch.   (N. 

*  People  V.  Yanderbilt,  28  N.  Y.  896;  Y.)  554. 
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infcHiiiation  at  the  enitof  tho  attorney-general  in  eqnity.^  In 
Atiarney-Chmefral  Vw  Michardsj '  which  was  an  information  for  the 
erection  of  a  wharf  or  key,  docks  and  other  buildings  between 
high  and  low-water  mark  in  Portsmouth  harbor,  it  was  held,  upon 
the  authority  of  numerous  cases,  that  an  information  in  equity, 
at  the  suit  of  the  attorney-general,  would  lie  to  abate  it,  the  crown 
having  title  to  all  ports  and  avenues  of  the  sea,  and  to  the  soil 
thereof.  And  it  was  said  in  that  case  that  formations  of  this 
character  had  often  been  brought  and  sustained,  and  the  court  cited 
as  instances  where  this  remedy  had  been  adopted  several  unre- 
ported cases.' 

Seo.  79.  No  n^OMiltyfor  naming  raUtor. —  Cooper  sayS,  on  page 
102  of  his  work  on  Equity  Pleading,  that  although  information  in 
these  cases  may  be  and  often  are  filed  without  naming  a  relator, 
yet  there  is  great  propriety  in  naming  a  relator  in  all  cases,  and 
that  this  practice  is  far  more  equitable,  as  in  cases  where  no  relator 
is  named,  no  costs  can  be  recovered  by  the  defendant  if  he  pre- 
vails, no  matter  how  improperly  or  wantonly  even  the  suit  may 
have  been  brought.*  But  the  practice  of  naming  a  relator  in  in- 
formations of  this  character  does  not  seem  to  have  been  generally 
adopted  in  the  English  courts.  And  in  cases  of  purprestures,  there 
would  seem  to  be  evident  impropriety  in  so  doing,  as  the  right 
violated  is  purely  public,  and  affects  the  rights  of  the  government, 
municipal  or  otherwise,  and  not  in  any  sense  the  rights  of  individ- 
uals.* But  where  the  act  complained  of  is  of  a  mixed  character — 
that  is,  both  a  purpresture  and  a  nuisance — the  practice  would  be 
proper. 

Seo.  80.  Pnrpritura  may  be  abatad  or  arrested  at  the  option  of  the 

State. —  Formerly,  if  the  encroachment  was  regarded  as  a  pur- 

'  Eden  on  Injonctiona,  259.  '  Attome7.General    v.  Fox,  Redes. 

•  8  Anstratber,  758. .  Tr.  Ch.  PI.  28  n.    It  is  onlj  wben  the 

*  Story's  Eq.  Juris.,  vol.  2,  p.  122,    rights  of  persons  are  also  affected  that 
g  022.  they  can  be  made  parties  with   the 

^  Attomey-Qeneral  v.  Philpot,  in  Ex-  attorney-general  in  sach  cases.  Balnea 

eheqaer,  8  Car.  1;  Churchman  v.  Tun-  v.  Baker,  Ambler,  158 ;  Attomey-Gen- 

stal,  and  City  of  Bristol  v.  Morgan,  eral  v.  Cleaver,  18  Ves.  211 ;  Spencer 

cited  in  Hale's  De  Jure  Maris,  81.  See,  v.  Railroad  Co.,  8  Sim.  193 ;  Attomej. 

also.  Anon.,  8  Atk.  750;  id.  21 ;  Ryder  General  v.  Forbes,  2  M.&C.  128;  Samp. 

«.  Bentham,  1  Ves.  Sr.  543;Anon.,2id.  son  v.  Smith,  8  Sim.  272;  Birch  v. 

198 ;  1  Harg.  Tr.  471.  Holt,  8  Atk.  726. 
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prestiuna  merely,  and  did  not  eome  within  the  idea  of  what  was 
then  regarded  as  within  the  idea  of  a  nuisance,  it  was  the  prac- 
tioe  to  direct  an  inquiry  to  be  made,  whether  it  would  be  most 
beneficial  to  have  the  purpresture  abated  or  to  allow  it  to  remain 
and  be  arrented/  But  where  the  encroachment  was  regarded  as 
a  public  nuisance,  it  was  abated,  for  the  reason  that  even  the 
crown  could  not  sustain  a  public  nuisance.'  Therefore,  a  pur- 
prestore,  strictly,  is  an  encroachment  upon  a  public  right  in  lands 
or  navigable  streams,  that  does  not  operate  as  an  obstruction  or 
iDJtuy  to  individual  members  of  the  public,  but  only  to  some 
right  incident  and  peculiar  to  it  in  its  aggregate  capacity  as  such. 
The  distinction  between  nuisances  and  purprestures  is  really 
broad^  although  at  first  thought  there  may  appear  to  be  no  mate- 
rial difference,  and  courts  have  very  often  fallen  into  grave  errors 
from  a  failure  to  observe  the  real  boundaries  between  the  two. 

Sbo.  81.  Bnoroaofament  upon  blghwayg. — As  an  illustration  of  the 
tme  distinction,  we  will  state  the  case  of  an  encroachment  upon 
a  highway.  Now,  so  &r  as  the  public,  in  its  aggregate  capacity, 
18  concerned,  it  has  a  right  to  the  free  and  unobstructed  use  of 
all  the  land  embraced  within  the  limits  of  the  highway  in  its 
entire  length  and  breadth,  and  has  a  right  to  have  the  same  at  all 
times,  and  to  its  eztire  extent,  kept  free  fi'om  all  encroachments 
or  obetmctions,  but  it  is  not  every  encroachment  upon  a  highway 
that  amounts  to  a  nuisance.'  Strictly  speaking,  no  interference 
with  a  highway,  that  does  not  operate  as  an  obstruction  to  public 
travel,  comes  within  the  idea  of  a  nuisance,  or  is  so  regarded,  and 
as  to  what  in  fad  does  constitute  a  nuisance  thereto  is  to  be  judged 
of  and  passed  upon  by  a  jury.*  If  a  man  dig  the  turf  within 
the  actual  limits  of  a  highway,  but  does  not  thereby  in  any  measure 
obBtmct  the  exercise  of  the  right  of  passage  over  the  highway  by 
individnals^  it  is  not  in  law  or  in  fact  a  nuisance,  because  it  does 

'Waterman's  Eden  on  Injanotions,  «  Ibid.     M.  &  M.  R.  R.  Co.  «.  Ward, 

gjO:  Badee.  Tracta,  117 ;  Mitford's  Eq.  3  Black  (U.  S.).  485. 

PL  140 ;   Attomey-GeneTal  v.   Rich-  ^  Attorney^eneral  9 .  Panneter,  10 

•rft,  2  Anat.   608;  Attorney-General  Price,  878;  Attornev-General  v.  Bur- 
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not  injuriously  affect  the  rights  of  individual  members  of  the 
public ;  but  as  to  the  public  itself,  in  its  aggregate  capacity,  it  is 
an  invasion  of  its  right,  it  is  a  trespass  upon  its  lands — in  other 
words,  it  is  a  purpresture,  and  may  be  redressed  in  an  action  both 
by  the  public  and  the  owner  of  the  fee.     The  public  acquires  no 
more  than  an  easement  in  its  highways,  a  right  of  way  over  the 
same,  with  all  the  powers  and  privileges  incident  thereto,  which 
includes  the  right  of  digging  the  soil,  cutting  and  using  the  tim- 
ber within  the  limits  of  the  highway  for  the  purpose  of  repairing 
its  roads  and  bridges,  exercising  that  right  in  a  reasonable  way. 
The  public  does  not  take  the  fee  of  the  land,  nor  extinguish  the 
title  of  the  original  owner.     Nothing  but  an  easement,  with  its 
legitimate  incidents,  passes  to  the  public.     The  original  owner  or 
his  grantee  retains  the  exclusive  right  to  all  mines,  timber  and  the 
soil,  so  far  as  the  same  is  not  inconsistent  with  the  right  of  way, 
and  keeping  the  way  in  proper  repair  and  condition.     The  owner 
of  the  fee  may  maintain  ejectment,  trespass,  or  waste  for  an  injury 
to  his  reversionary  interest'     Therefore,  the  public,  in  its  aggre- 
gate capacity  as  a  town,  city,  county,  or  State,  may  and  does  acquire 
rights  over  the  lands  embraced  within  the  limits  of  its  highways 
that  are  peculiar  to  itself,  and  that  may  not  lawfully  be  exercised 
by  individual  members  of  the  public.    It  is  encroachments  upon 
or  injuries  to  those  peculiar  rights  that  are  regarded  as  purprea- 
tures.    It  is  sometimes  difficult  to  draw  the  line  of  distinction 
between  purprestures  and  nuisances,  and  for  this  reason  courts 
have  always  recognized  purprestures  as  comprising  two  classes, 
those  that  are  purprestures  strictly,  and  those  that  amount  to  a 
nuisance.     The  equity  and  reasonableness  of  this  is  evident,  and 
the  practice  adopted  by  the  courts  at  an  early  period,  of  directing 
an  inquiry  as  to  whether  an  encroachment  was  in  fact  a  nuisance 
or  only  a  purpresture,  and  retaining  the  suit  and  entering  judg- 
ment therein  in  either  event,  is  consistent  with  the  high  apprecia- 
tion in  which  the  courts  th^n  held  the  rights  of  parties  seeking 
its  judicial  aid.    Whether  an  encroachment  upon  a  public  right 
is  a  nuisance  or  only  a  purpresture,  it  is  the  right  of  the  public 

>  Adams  V.  Rivers,  11  Barb.  (N,  Y.)  S.  C.  896;  Jackson  v.   Hathaway,  16 
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to  have  it  abated  if  it  so  exiets ;  but  if  it  is  not  a  nuisance,  but 
fiimply  an  infringement  upon  a  right,  it  may  if  it  so  elects,  or,  if 
an  the  judgment  of  the  court  the  public  interest  requires  it,  per- 
mit the  encroachment  to  remain,  subject  to  such  conditions  as  the 
public  may  impose.     But  if  it  is  regarded  as  a  nuisance,  there  is 
no  power,  except  that  of  the  legislature,  that  can  lawfully  author- 
ize its  continuance.     Thus,  it  will  be  seen  that  this  distinction 
between  this  class  of  injuries  was  created  by  the  courts,  out  of 
that  careful  regard  that  they  entertained  for  both  the  rights  of 
the  sovereign  and  the  public.     The  true  grounds  for  the  distinc- 
tion are  well  expressed  in  De  Jure  MariSy  Hargrave's  Law  Tracts, 
85,  thus :  "  It  is  not  every  building  below  the  high-water  mark, 
nor  every  building  below  the  low-water  mark,  that  is  ipso  facto 
in  law  a  nuisance ;  for  that  would  destroy  all  the  quays  that  there 
are  iii  all  the  ports  of  England,  for  they  are  all  built  below  high- 
water  mark,  for  otherwise  vessels  could  not  come  at  them  to 
unlade ;  and  some  are  built  below  low-water  mark,  and  it  would 
be  impossible  for  the  king  to  license  the  building  of  a  new  wharf 
or  quay,  whereof  there  are  a  thousand  instances,  if  ipso  facto  it 
were  a  common  nuisance  because  it  straitens  the  port,  for  the 
king  cannot  license  a  common  nuisance.     Indeed,  where  the 
soil  is  the  king's,  the  building  below  the  high-water  mark  is  a 
purpresture,  an  encroachment  and  intrusion  upon  the  king's  soil, 
which  he  may  either  demolish,  or  seize,  or  arrent  at  his  pleas- 
ure ;  but  it  is  not  ipsofa^to  a  common  nuisance,  unless,  indeed,  it 
be  a  damage  to  the  port  and  navigation."     With  reference  to  the 
sea,  and  the  arms  thereof,  and  navigable  streams  generally,  the 
rule  is,  that  the  land  between  liigh  and  low-water  mark  belongs 
to  the  State,  and  that  an  occupancy  or  appropriation  of  the  land 
between  those  points  is  not  ipso  facto  a  nuisance,  but  is  a  pur- 
presture purely,  which  the  State  may  abate,  or  seize  and  arrent 
at  its  election.     Thus  in  Blvm,dell  v.  CatteraU^  which  was  an 
action  of  trespass  for  entering  upon  premises,  over  which  the 
plaintiff  claimed  title  as  lord  of  the  manor  called  the  SearShore, 
within  the  manor  of  Great  Crossly,  and  between  high  and  low- 
water  mark  of  the  river  Mersey,  with  horses,  carts  and  other  car- 

1 5  Barn.  A;  Aid.  268;  7  Eng.  Com.  Law,  21. 
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riages  doing  damage  to  the  soil  thereof ,  the  defendant  set  up  in 
defense  that  the  pablic  had  a  right  of  way  over  the  premiaes 
between  high  and  low-water  mark  of  the  stream  in  question,  and 
also  a  custom  under  which  those  rights  had  been  exercised  bj  the 
public.  The  plaintifE  took  issue.  It  appeared  that  the  defendant 
was  a  servant  at  a  hotel  erected  in  1815  upon  land  in  Great 
Crossly,  and  the  proprietor  of  the  hotel  kept  bathing  machines 
for  the  use  of  persons  resorting  there,  and  the  defendant  had 
charge  of  the  same,  and  that  the  alleged  trespasses  were  committed 
while  passing  over  the  premises  with  the  machines  and  gaests  of 
the  hotel  to  reach  the  sea  for  the  purpose  of  bathing.  The  de- 
fendant insisted  that  any  person  had  a  right,  not  only  to  bathe  in 
the  sea,  but  also  to  pass  over  the  soil  of  a  navigable  stream, 
between  high  and  low-water  mark,  for  the  purpose  of  reaching  it 
for  that  purpose.  The  case  was  tried  at  the  Lancaster  assizes 
before  Bailet,  J.,  and  there  was  a  verdict  for  the  defendant,  and 
it  was  heard  in  king's  bench,  at  the  Easter  term,  on  exceptions, 
when  the  judgment  below  was  affirmed,  and,  among  other  things, 
HoLBOTD,  J.,  said :  ^^  The  king's  subjects  have  not  a  right  of  using 
and  appropriating  the  soil  of  the  sea-shore,  or  of  the  sea  itself,  as 
they  please,  even  where  the  soil  remains  the  king-^s,  clothed  with 
the  jtcsjpttblicum^  and  where  that  use  or  appropriation  is  affected 
in  such  a  manner  as  not  to  be  a  nuisance  to  the  public  rights  of 
others."  And  Batlet,  J.,  says :  '^  When  an  erection  is  made  on 
the  sea^ore  without  authority,  the  crown  may  treat  it  as  a  pur- 
presture,  and  prosecute  it  accordingly ;  but  it  has  never  yet  been 
held  abatable  or  indictable,  because  it  happens  to  interfere  with 
the  supposed  conmion-law  right  of  bathing."  In  this  country, 
purprestures  have  usually  been  treated  as  pablic  nuisances,  and 
no  distinction  made  between  encroadmients  upon  public  rights, 
amounting  simply  to  purprestures,  and  those  which  are  nuisances, 
particularly  so  far  as  highways,  navigable  streams,  and  public  com- 
mons are  concerned.  In  the  case  of  jBumham  v.  HotchJdaa^  ^ 
which  was  an  action  of  trespass  for  removing  a  fence  standing 
within  the  actual  limits  of  a  highway,  but  not  so  as  in  anywise 
to  obstruct  public  travel,  "Williams,  J.,  says:  "The  jury  were 

<  U  Conn.  818. 
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told  that  if  the  wall  was  in  the  highway,  and  the  public  travel 
was  thereby  actually  obstructed,  hindered,  or  endangered,  the 
defendants  were  justified.  The  case  has  been  argued  before  us  as 
if  the  judge  had  told  the  jury  that  the  obstruction  must  be  in  the 
traveled  path ;  and  to  show  the  law  to  be  otherwise,  the  case  of 
the  Cora,  v.  WUldnaon  ^  is  cited.  Lord  Coks  also  tells  us,  that  a 
purpresture  or  unlawful  indosure  is  properly  where  there  is  a 
house  builded  on,  or  an  inclosure  made  of,  any  part  of  the  king's 
domain,  or  of  a  highway  or  a  common  street.'  And  when  the 
court  in  this  case  spoke  of  the  public  highway  being  obstructed, 
it  did  not  speak  of  the  traveled  path,  but  of  an  obstruction  on 
any  part  of  the  land  devoted  to  the  public  for  a  highway.  It  is 
said  that  the  court  should  have  instructed  the  jury  as  a  matter  of 
law,  that  if  they  found  this  wall  and  these  boards  were  over  the  line 
of  the  highway,  whether  one  foot  or  one  inch,  it  was  a  nuisance, 
without  reference  to  any  other  facts  tending  to  qualify  the  act  But 
supposing  this  wall  Was  built  upon  the  edge  of  a  precipice  on  the 
side  of  the  road,  securing  the  traveler  from  imminent  danger, 
but  in  some  slight  degree  encroaching  upon  the  highway,  were 
the  court  bound,  as  a  matter  of  law,  to  declare  it  a  nuisance  ?  A 
tree  or  a  post  in  a  highway  is  jprvma  fade  a  nuisance ;  but  upon 
the  principle  before  adverted  to,  the  question  of  nuisance  in  the 
particular  case  is  for  the  jury,  and  we  see  no  solid  ground  for  dis- 
tinction in  this  case."  In  this  case,  the  court  adverted  to  the 
doctrine  of  purprestures,  as  laid  down  by  Lord  Coks,  and  recog- 
nized its  force,  and  while  it  did  not  in  terms  apply  it  to  the  case 
in  hand,  yet  it  did  so  in  effect.  Clearly,  the  jury  having  found 
that  the  fence  was  not  a  nuisance,  it  being  within  the  limits  of  a 
highway,  and  inclosing  a  part  of  it,  it  was  simply  a  purpresture, 
which  the  public,  in  its  municipal  capacity,  could  alone  cause  to 
be  abated.  So  in  the  case  referred  to  by  the  learned  judge  in 
reference  to  the  wall  along  the  edge  of  a  precipice,  but  within  the 
limits  of  a  highway,  if  it  is  not  a  nuisance  per  se,  it  would  be  a 
purpresture  simply,  which  the  public  could  tolerate  and  permit 
to  remain ;  but  if  a  nuisance,  even  the  public  would  not  be  at 
liberty  to  tolerate  it. 

» 16  Pick.  (MiuM.)  175.  »  Co.  Lit.  88-272. 
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Sbo.  82.  state  ▼.  Woodard.  —  But  in  the  case  of  SUxte  v.  Wood- 
ard^  which  was  an  indictment  for  an  erection  upon  lands  devoted 
to  public  use,  the  court  say :  "When  the  act  complained  of  is  the 
taking  of  property  devoted  to  public  use,  and  applying  it  to  his 
own  use,  the  respondent  is  not  entitled  to  have  the  question,  as  to 
whether  the  erection  is  a  nuisance,  submitted  to  the  jury.  Such 
an  act  is  a  nuisance  in  law,  for  the  commission  of  which  there 
can  be  no  justification."  Also  in  a  later  case  in  Vermont,  that 
of  St<Ue  V.  Athin8(m^  the  court  held  a  similar  view,  thus  ignor- 
ing the  distinction  between  nuisances  and  purprestures,  and  hold- 
ing that  all  encroachments  upon  a  highway  are  per  se  a  public 
nuisance.  In  the  case  of  Commonwealth  v.  WUkineoriy^  a  similar 
doctrine  is  held. 

Sso.  83.  Bnmham  ▼.  Hotofaklfla  and  other  oaaei.  —  In  the  dissenting 

opinion  of  Watte,  J.,  in  the  case  of  Bv/mham  v.  HotGhhUs^  that 
learned  judge  says :  "  All  such  erections  in  a  highway,  whether 
in  the  place  used  for  travel  or  not,  are  nuisances."  This,  clearly 
in  principle,  is  supported  by  many  of  the  cases.  Thus  in  Com- 
monwealih  v.  Church^  it  was  held  that  the  erection  of  a  dam 
in  a  stream  which  is  a  highway  is  prinna  fa>cie  an  indictable  of- 
fense at  common  law,  whether  an  actual  obstruction  or  not.  In 
Brovyrdow  v.  TomlvMon^  it  was  held,  that  any  narrowing  of  a  pub- 
lic highway  is  a  nuisance,  but  that  owing  to  the  difliculty  of  de- 
termining sometimes  how  far  the  highway  extends,  as  where  it 
runs  across  a  common,  or  where  there  is  a  hedge  on  only  one  side 
of  the  way,  or  where  there  are  hedges  on  both  sides,  the  space  is 
much  larger  than  what  is  necessary  for  the  use  of  the  public,  in 
these  cases  it  would  be  for  the  jury  to  say  how  far  the  way  ex- 
tends. 

Sbo.  84.  Puipiestuieii  not  indictable.  —  In  Rex  v.  Wright^  Lord 
Tentebden  said :  *'  I  am  strongly  of  opinion,  that  when  I  see  a 
space  of  fifty  or  sixty  feet  through  which  a  road  passes  between 
indosm'es  set  out  by  an  act  of  parliament,  that,  unless  the  contrary 

>  23  Vt.  93.  M  Penn.  St.  105. 
•  24  Vt.  448.  » 1  M.  &  G.  484. 

>  16  Pick.  (Mass.)  175.  •  8  Barn.  &  Add.  681. 
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appear,  the  pablic  are  entitled  to  the  whole  of  that  space,  although, 
perhape  from  economy,  the  whole  may  not  have  been  kept  in  re- 
pair.    If  it  were  once  held  that  only  the  middle  part  which  car- 
riages ordinarily  run  apon  was  the  road,  you  might  by  degrees 
inclose  up  to  it,  so  that  there  would  not  be  room  left  for  two  car- 
riages to  pass.     The  space  at  the  sides  is  also  necessary  to  afford 
the  benefit  of  the  air  and  sun.     If  trees  and  hedges  might  be 
bronght  close  up  to  the  part  actually  used  as  the  road,  it  could 
not  be  kept  sound."     For  a  full  review  of  authorities,  so  &r  as 
highways  are  concerned,  see  the  chapter  on  Highways,  infra. 
Bat  it  is  an  error  to  hold  one  criminally  chargeable  for  a  mere 
trespass  upon  public  property,  which  produces  no  annoyance, 
hindrance,  or  obstruction  to  the  exercise  of  such  rights  as  it  is 
devoted  to  by  the  public.     Take,  for  example,  the  instance  of  a 
lot  purchased  and  owned  by  a  town  or  city,  for  the  purpose  of 
erecting  public  buildings  thereon,  and  upon  which  public  build- 
ings are  erected  to  which  each  individual  member  of  the  public 
is  entitled  tq  access.    If  a  person  owning  an  adjoining  lot  should 
extend  his  fence  so  as  to  embrace  and  inclose  two  feet  of  this 
land,  would  it  be  a  public  nuisance  and  indictable  as  such,  or 
would  it  come  at  all  within  the  idea  of  a  nuisance  ?    Most  cer- 
tainly not,  becauae  it  does  not  hinder  or  obstruct  the  exercise  of 
those  rights  to  which  individual  members  of  the  public  are  enti- 
tled, and  does  not  arise  from  the  improper  use  of  the  offender's 
own  property.    It  is  a  mere  encroachment,  a  trespass,  that  comes 
dearly  within  the  idea  of  a  purpresture,  and  is  not  indictable  at 
common  law.^    A  purpresture,  purely,   is  not  indictable;  but 
when  an  encroachment  is  both  a  purpresture  and  a  nuisance,  it  is 
indictable,  abatable,  and  punishable  as  for  a  nuisance.^    The 
remedy  for  a  purpresture,  simply,  is  by  information  in  equity  at 
the  suit  of  the  attorney-general  or  other  proper  officer.* 

>  People  «.  VMiderbUt,  28  N.  Y.  896;  885 ;  Weil  v,  Schultz,  83  id.  7 ;  Peck- 
Davis  «.  Mayor,  14  id.  526  ;  Attorney-  ham  v,  Henderson,  27  Barb.  (N.  T. 
General  v.  Richards,  2  Anstruther,  608.  S.   G.)  207  ;   Harrower  9.  Ritson,   87 
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Sbo.  85.  Rmmou  why  noi  fadtDtalOtb  —  The  reftson  why  a  pxuv 
presture  is  not  indictable  nnless  it  is  aLao  a  nniflanoe  is  because  it 
does  not  operate  as  an  obstruction  to  the  exercise  of  individaa!, 
bat  only  to  those  rights  that  are  incident  to  the  public  in  its  aggre- 
gate or  municipal  capacity.  The  idea  cannot  be  better  expressed 
than  was  done  by  Pabk,  J.,  in  Sex  v.  Carlide;  ^  he  says :  ^'  Ko 
doubt  if  a  man  does  an  act  which  injures  a  particular  neighbor, 
he  is  not  liable  to  be  indicted  if  no  one  else  but  that  neighbor  is 
injured ;  but  if  a  place  is  situated  near  a  highway,  and  the  defend- 
ant does  that  which  causes  the  persons  passing  to  be  prevented 
from  passing  as  they  ought  to  do,  and  besides  this,  people  are 
annoyed  in  the  occupation  of  their  houses,  this  is  a  nuisance  for 
which  the  party  is  indictable.  There  is  no  doubt  but  that  a 
tradesman  may  expose  his  wares  for  sale ;  but  he  must  do  it  in 
such  a  way  as  not,  by  so  doing,  to  cause  obstruction  in  the  public 
street." 

Seo.  86.  People  ▼.  VanderbUt.  —  In  the  caBe  of  The  People  v. 
VanderiUt^  which  was  an  action  brought  by  the  attorney-general 
to  restrain  the  defendant  from  enlarging  a  crib  or  pier  known  as 
pier  No.  1  in  the  North  river  adjoining  the  battery  in  New  York 
city,  the  defendant  claimed  that  he  was  authorized  to  constmet 
the  pier  by  the  proper  authority  of  the  city  of  New  York,  and 
this  authority  was  proved  upon  the  trial.  But  the  court  say  "  the 
mayor  and  common  council  of  the  city  of  New  York  had  no 
authority  to  grant  the  defendant  such  permission.  It  has  been 
held  in  England  that  a  legal  grant  from  the  crown  cannot  make 
an  erection  in  a  public  river  for  private  purposes  legitimate,  and 
that  the  right  of  the  public  to  the  unobstructed  use  of  navigable 
waters  is  paramount  to  any  right  of  property  in  the  crown.  * 
*  *  The  defendant  sunk  the  crib  and  was  constructing  the 
proposed  pier  further  into  the  waters  of  the  bay  and  North  river 
than  any  one  could  erect  one  by  virtue  of  the  act  of  1867.     The 

Wright,  8  Am.  Jurist,  185  ;  New  Or-  M.&K.169;  Mohawk  Bridge  Ck>.  v.  Bail- 
leans  c.  United  States,  10  Pet.  (U.  road  Co..  6  Paige's  Ch.  (N.  Y.)  554  ; 
8.)  662  ;  Attorney-General  v.  Forbes,  Attorney-Oeneral  v,  Cohoea  Co.,  6 
2  Mj.  &  C.  123 ;  Hobart  v,  Ripon,  8  id.  185. 

>  6  Carr.  &  Payne,  686.  •  28  N.  Y.  896. 
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defendant  cannot  avoid  liability  for  what  he  did,  and  intended  to 
do^  on  the  ground  that  the  proof  does  not  show  that  the  people 
siuBtained,  or  would  sugtain,  any  actual  damages  by  the  crib  or  pro- 
poeed  pier.  *  *  *  Tixe  crib  sank  by  the  defendant  and  the 
proposed  pier  are  a  pnrpresture  and  per  9$  a  public  nuisance. 
Therefore  the  ofier  of  the  defendant's  counsel  to  prove  that  they 
were  not,  and  woxdd  not  be  an  actual  nuisance,  and  would  not 
interfere  with  or  affect  the  navigation  of  the  river  or  bay,  was 
properly  denied.  The  remedy  to  prevent  the  erection  of  a  pur- 
presture  and  nuisance  in  a  bay  or  navigable  river  is  by  injunc- 
tion at  the  suit  of  the  attorney-general."  The  court,  also,  upon 
authority  of  the  case  of  AUomey-Oeneral  v.  JSicTio/rda^  rendered 
judgment  that  the  defendant  be  restrained  from  erecting  the  pro- 
posed pier  and  other  erections,  and  that  he  remove  the  crib  within 
thirty  days  after  service  upon  him  of  a  copy  of  the  judgment.' 

Seo.    87.  AdvMitagm  of  dlntlnotion  b€tw—n  punmwUues  and  nirfgmo— , 

— The  advantage  of  this  distinction  between  purprestures  simply, 
and  purprestures  amounting  to  a  nuisance,  arises  from  the  fact  that 
the  public  cannot  permit  or  maintain  a  nuisance  any  more  than 
an  individual,  even  though  it  is  really  a  matter  of  public  benefit;' 
but  if  it  is  merely  a  purpresture,  the  courts  have  power  to  direct 
that  the  erection  be  permitted  to  remain  and  be  arrented  by  the 
public.*  In  England,  the  title  to  the  shores  of  the  sea,  as  well  as 
arms  of  the  sea,  is  in  the  king ;  and  in  this  country  the  title  is 

> 2  Anstr.  003.  eial v.  Barridge,  10  id.  8S0;  Attorney- 

*  See  the  following  eases :  Attorney-  General  v,  Cleayer,  18  Ves.  217 ;  Earl 

General  v.  Forbes,  2  M.  &  C.  129:  of  Ripon  v,  Hobart,  8  M.  ft  K.  1S9; 

Attom<^-Oeneral  v.  Johnson,  2  Wil-  Crowder  «.    Tinkler,    19    Yes.    620; 

son's  Cb.  181 ;  Wynstanley  v.  Lee,  2  Baines  «.  Baker,  Amb.  168;  Mohawk 

8wmnfl»  885 ;  Railroad  Co.  v,  Artcher,  Bridge  Co.  «.  B.  B.  Co.,  6  Paige's  Ch. 

6  Paige's  Ch.  (N    T.)  88;  Attorney-  (N.  X.)*    ^^:    Attorney- General    e. 

General  v.   Philpot,   8  Car.,  cited  2  Cohoes    Co.,    id.  188 ;    Trustees    of 

Anstr.  608;  City  of  Bristol  v,  Morjean,  Watertown    v.    Cowen,    4    id.    510 ; 

dtedHarff.  Law.  Tr.81;  Town  of  New-  Georgetown  «.  Alexandria  Bridge  Co., 

castle  V.  Johnson,  Id. ;  Attomey-Gen-  12  Pet.  (U.  S.)91 ;  Comiuge.  Lowerre, 

er»l  e.  aeayer.l8  Ves.  214;  Attorney-  6  Johns.  Ch.  (N.  Y.)  439. 

General  v.  Forbes,  2  Myl.  &  Cr.  128;  ^Respnblica  v.  Caldwell,  IDall.  150; 

Bex  V,  GrosTenor,   2  Stark.  N.  P.  C.  Gann  v.  Free  Fishers  of  Whitstable, 

511;  Jacob  Hall's  Case,  1   Vent.  169;  11  H.  L.  192. 

Bex  V.  Basterton,  6  Mod.  148  ;  bat  see  ^  Attorney-General   v,   Bichards,   2 

Bex  V,  Jostioes  of  Dorset,  15  East,  Anst.  606 ;  Beede's  Tr.  117  ;  2  Water- 

200 :  Attomey-Gtoneral  v.  Parmeter,  man's  Eden  on  Injunctions,  260. 
10  Price  (Exch.),  878 ;  Attomey-Gen- 
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in  the  State/  and,  conseqaentlj,  every  intrusion  thereon,  whether 
it  affects  navigation  or  not,  is  a  purpresture,  and  may  be  abated 
by  the  king  or  the  State.*  Therefore  the  king  or  the  State  may 
permit  any  erections  that  do  not  interfere  with  navigation,  and 
the  license  thus  given  will  be  a  complete  protection,  so  long  as  navi- 
gation is  not  interfered  with ;  but  if  navigation  is  in  anywise  im- 
peded, or  the  erections  made  go  beyond  low-water  mark,  the  license 
is  no  protection,  for  neither  the  crown  nor  the  State  can  license  a 
pablic  nuisance.*  If  a  person  takes  possession  of,  and  makes  an 
erection  of  any  kind  between  high  and  low-water  mark  on  the 
sesrshore,  this  erection  is  not  per  se  a  nuisance ;  but  it  is  a  pur- 
presture, which  the  State  may  seize  and  demolish,  or  arrent  at 
its  pleasure.* 

Sec.  88.  8ame.-^ThiB  distinction  between  nuisances  and  pur- 
prestures  is  indispensable  to  the  healthy  gi*owth  of  commerce,  and 
the  convenience  and  protection  of  public  interests.  Lord  Hale 
well  says  in  his  "2>d  Jure  Maris  ";  "  It  is  not  every  building  be- 
low the  high-water  mark,  nor  every  building  below  the  low-water 
mark  that  is  ipso  /dcto  in  law  a  nuisance  ;  for  that  would  destroy 
aU  the  keys  that  a/re  in  all  the  ports  in  Englamd  /  for  they  wre 
all  huilt  hdow  the  low-water  mark,'*^  Thus  it  will  be  seen  that 
even  in  Lord  Hale's  time,  when  the  commerce  of  England  was 
in  its  infancy,  comparatively,  the  distinction  between  encroach- 
ments upon  navigable  streams  and  actual  obstructions  of  navigar 
tion  was  rendered  indispensable  to  save  the  commercial  interests 
of  the  country  from  positive  destruction.  So,  too,  in  this  coun- 
try, a  rigid  application  of  the  law  of  nuisances  to  encroachments 
upon  navigable  waters  would  result  in  involving  nearly  every 
seaport  town  in  the  country  in  the  most  serious  disaster.  Accord- 
ing to  the  strict  rules  of  the  common  law,  all  waters  in  which  the 
tide  ebbs  and  flows  are  navigable  and  public,  but  which  are  really 
of  no  value  for  the  purposes  of  navigation  without  the  expendi- 

^Angell  on  Tide- Waters,  200;  Houck  ere,  11  H.  L.  192 ;  Kerr  on  InjonctionB, 

on  Nayig^able  Riyers,  198.  396. 

*  Coke's  Inst.  88 ;  Angell  on  Tide-  ^  De  Jure  Maria,  84 ;  Attorney-Gen- 
Waters,  188.  eral  v,  Richards,  2  Anstr.  603  ;  Attor- 

*  Cuke's  Inst.  88  ;  Gann  v.  Free  Fish-  ney-General  v,  Johnson,   2  Wilson's 

Ch.  101 ;  Angell  on  Tide- Waters,  201. 
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tore  of  vast  sums  of  money,  and  often  the  exercise  of  the  highest 
skill  and  most  persistent  industiy.  The  waters  of  the  sea  under 
the  throes  of  the  tides  are  often  sent  for  considerable  distances 
ovOT  the  low,  marshy  lands  that  are  upon  its  borders,  but  recede 
again  with  the  tide,  and,  practically,  can  be  said  to  form  no  part  of 
the  sea  itself,  and  are  of  no  value  to,  but  generally  are  really  a 
detriment  to  navigation.  These  lands  by  the  common  law  are 
regarded  as  a  part  of  the  sea  itself,  and  navigable,  so  that  their 
appropriation  for  any  purpose  that  in  any  measure,  even  slightly, 
interfered  with  the  flow  of  water  there,  would  be  regarded  as  a 
public  nuisance.  But,  practically,  it  has  been  demonstrated  that 
the  reclaiming  of  these  lands  by  individuals,  and  their  appropria- 
tion for  private  purposes  by  the  erection  of  embankments  that 
confine  the  waters  within  proper  limits,  are  really  an  advantage 
to  the  public,  and  greatly  enhance  the  interests  and  convenience 
of  navigation  by  providing  suitable  and  safe  landing  places  and 
wharves  for  the  loading  and  unloading  of  vessels,  and  the  laying 
out  of  new  streets  and  thoroughfares  for  the  accommodation  and 
advantage  of  commerce. 

Sec.  89.  Same.— A  very  large  portion  of  many  of  our  seaport 
towns  is  built  upon  land  thus  reclaimed  from  the  sea.  Many  of 
our  best  harbors  have  been  made  so  by  the  enterprise  of  individ- 
uals in  the  construction  of  strong  embankments  in  the  very  heart 
of  these  •'  wastea^^^  and  rendering  them  strong  and  secure  by  fill- 
ing the  void  behind  them  with  acres  of  firm,  hard  soil,  upon  which 
busy  streets  lined  with  warehouses,  and  thousands  of  avenues  for 
trade  and  commerce  are  erected,  and  thus  not  only  really  enhancing 
the  advantages  of  navigation  by  providing  suitable  channels 
therefor,  but  also  by  providing  wharves  and  easy  access  to  the 
vessels  that  seek  the  port.  In  PoUarcPa  Leasees  v.  Hagan^  Catron, 
J.,  in  commenting  upon  this  subject,  says:  "It  is  a  practical 
truth  that  the  mud  flats  in  the  delta  of  the  Mississippi  and  around 
the  Gulf  of  Mexico,  formed  of  rich  deposits,  have  no  connection 
with  navigation,  but  obstruct  it,  and  must  be  reclaimed  for  the 
furihercmoe  of  navigation.     This  is  well  illustrated  by  the  recent 

»  8  How.  (U.  S.)  212. 
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history  of  Mobile.  When  the  act  of  1824  was  paased,  giving  to 
the  corporation  the  front  of  the  dty^  it  was  ezdnded  from  the 
navigable  channel  of  the  river  by  a  mnd  flat,  slightly  covered 
with  water  at  high  tide,  of  perhaps  a  thonsand  feet  wide.  This 
had  to  be  filled  up  before  the  dty  conld  prosper,  and,  of  coarse, 
by  individual  enterprise,  as  the  vacant  space,  as  was  apparent, 
must  become  city  properly ;  and  it  is  now  formed  into  squares 
and  streets,  having  wharves  and  warehouses.  The  squares  are 
built  up,  and  the  fact  that  that  part  of  the  dty  stands  on  land 
once  subject  to  the  ebb  and  flow  of  the  tide  will  soon  be  a  matter 
of  history.  At  New  Orleans  and  most  other  places  fronting  riv* 
ers  where  the  tide  ebbs  and  flows,  as  well  as  on  the  ocean  and 
great  lakes,  navigation  is/acilitated  by  similar  means.  Without 
their  employment  few  dty  fronts  could  be  formed  at  all  adapted 
to  navigation  and  trade."  So,  too,  in  Boston,  many  of  its  most 
important  commerdal  streets  are  built  upon  lands  thus  made,  and 
its  railroads  are  constructed  and  run  in  various  directions  over 
lands  washed  by  the  waters  of  the  sea,  until  reclaimed  by  the  en- 
terprise of  individuals  and  corporations. 

Sbo.  90.  Samo.— Thus  it  will  be  seen  that  the  law  has  been  com- 
pelled to  yield  somewhat  to  the  stem  necessities  of  communities, 
and  to  provide  an  avenue  of  escape  from  positive  destruction  of 
those  ports  which  have  encroached  upon  the  sea,  but  have  not 
actually  obstructed  the  navigation  thereof.  This  avenue  of  es- 
cape has  been  furnished  by  dassing  such  encroachments  under 
the  head  of  purpresttires,  and  recognizing  a  bi^oad  distinction 
between  them  and  actual  obstructions  to  navigation.  The  same 
distinction  is  recognized  by  the  dvil  law,'  and  any  person  is  allowed 
to  improve,  repair  and  strengthen  the  banks  of  the  eesLy  provided 
navigation  is  not  thereby  impeded.  If  a  person  fills  in  upon  the 
borders  of  the  sea  and  makes  land  there,  any  one  who  is  thereby 
injured  may  have  the  interdict^tm  utile  /  but  if  no  injury  is 
inflicted,  he  who  builds  upon  the  sea-shore,  or  converts  its  waste 
marshes  into  terra  firraa^  is  protected  and  upheld  in  his  enter- 
prise.    By  the  common  law  the  title  to  the  soil  of  the  sea  in 

>  Digest,  L.  48, 1 16,  §  1. 
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England  is  in  the  king,  and,  in  this  country,  in  the  State,  so  that 
all  persons  who  reclaim  tide-waters  do  so  as  intradeiB,  and  are  at 
the  peril  of  being  dispossessed  by  writs  of  intrasion.  But  in  this 
age  of  enlightenment  citizens  can  only  safely  rely  on  the  forbear- 
ance of  the  government  against  molestation  when,  by  their  indus- 
try and  enterprise,  they  have  done  that  which  redounds  to  the 
public  good,  even  though  they  haye  technically  trespassed  upon 
public  rights.  But  if  these  acts  result  in  obat^ructing  navigation 
even  slightly,  it  is  a  public  nuisance,  and  liable  to  indictment  and 
almtement  as  such.  But  as  to  whether  such  an  encroachment  is 
a  nuisance  is  always  a  question  of  fact  to  be  determined  by  the 
jury,  and  not  a  question  of  law.'  Where  there  is  an  actual  ob- 
struction of  navigation,  it  is  no  defense  that  the  encroachment 
complained  of  is  really  a  public  benefit,  or  that  it  serves  a  useful 
end  in  furthering  the  interests  of  navigation.  But  a  slight,  uncer- 
tain injury  to  navigation,  depending  upon  contingencies  which 
may  or  may  not  occur,  is  not  regarded  as  sufficient  to  sustain  an 
indictment.' 

Beg.  91.  Rex  ▼.  RiuMlLp-In  Rex  v.  Hugsdl*  the  defendant  was 
indicted  for  erecting  coal  staiths  in  the  river  Medina.  The  staiths 
were  erected  under  a  license  from  the  msLjor  and  burgesses  of 
Newcastle,  in  whom  the  crown  had  vested  the  right  of  conser- 
vation. The  defendant  set  up  this  license  in  defense  of  the 
indictment.  But  the  court  held  that  the  license  ajSorded  no  pro- 
tection when  the  act  under  it  amounted  to  a  nuisance. 


Sbo.  92.  Bic^t  of  oaaancvmtkm  in  the  SUta.  Vazioiu  Amnlotti 
— While  the  crown  has  the  right  of  property,  and  of  conservation 
of  a  navigable  stream,  and  may  transfer  and  separate  them,  and 
confer  the  right  of  conservation  on  a  city  within  the  ebb  and  flow 
of  the  tide,  yet  this  does  not  confer  upon  the  city  the  title  to  the 
floil  of  the  river,  and  even  if  it  did,  neither  the  ownership  of 
the  soil  nor  the  license  of  conservation  would  be  sufficient  to  legal- 
ize  an  erection  that  in  any  measure  impedes  navigation/    Neither 

iH&le'Bi)^  Jure  Jfam,Harg.  Tncta,       >  6  B.  ft  C.  506. . 
86.  «  Rez  V.  Ward,  4  Ad.  ft  El.  884 ; 

•  Bex  V.  Ward,  4  Ad.  ft  El.  884.  Begina  v.  Bandall,  1  C.  ft  H.  496. 
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would  the  fact  that  the  erection  complained  of  really  benefited 
navigation  by  providing  a  deeper  and  better  diannel,  bo  that  ves- 
sels of  heavier  draft  coxdd  come  into  the  harbor,  be  of  any  avail 
by  way  of  defense.* 

Sbo.  93.  Same.  --  This  doctrine,  as  to  the  division  of  public  rights 
in  navigable  streams,  and  the  right  of  conservation,  has  been  fre- 
quently recognized  by  the  courts  of  this  country,  and  is  of  the 
highest  practical  advantage  and  importance  to  the  people  and  its 
business  interests.  Most  of  the  great  public  improvements  made 
in  our  seaport  towns,  and  upon  the  banks  of  our  navigable  lakes 
and  streams,  are  the  result  of  individual  effort  and  enterprise. 
If  such  improvements  were  dependent  upon  the  action  of  the 
government,  great  delay  and  embarrassment  would  result,  and 
the  growth  and  development  of  towns  and  cities  would  be 
greatly  retarded.  But,  with  the  power  in  the  State  to  permit 
individuals  and  corporations  to  make  these  improvements,  this 
difficulty  is  obviated,  and  individual  effort  and  enterprise  accom- 
plishes in  a  brief  time  that  which  might  otherwise  be  delayed 
for  indefinite  periods,  to  the  serious  loss  not  only  of  communities, 
but  the  entire  coimtry. 

In  United  States  v.  Fwnning^  it  was  held  that  the  State  might 
grant  an  individual  a  right  of  ferry  over  the  Mississippi  river,  but 
that  it  could  not  grant  a  right  that  would  remit  in  the  obstruction 
qf  navigation. 

In  Woodma/n  v.  KiJhum  Mcmufacturing  Co.*  it  was  held  that 
a  State  might  authorize  an  individual  or  corporation  to  divert  a 
portion  of  the  waters  of  a  navigable  stream,  but  not  when  such 
diversion  would  impede  or  injure  the  navigability  of  the  stream. 

In  Col/wmbu8  Ins.  Co.  v.  Peoria  Bridge  Aasociationy^  it  was 
held  that  the  State  might  authorize  the  erection  of  a  bridge  over 

1  Rex  V,  TindaU,  B  Ad.  &  El.  148  ;  Haute  Br.  Co.,  6  id.  237 ;  Atkinson  v. 

Rex  V.  Lord  Grovernor,2  Starkie,  448;  Philadelphia  and  Trenton  R.  R.  Co., 

Folkes  V.  Chad,  8  Doug.  340  ;  Respab-  14  Haz.  10  ;  Colambus  Insuranoe  Ck>. 

lica  V,  Caldwell,  1  DaUas  (U.  S.),  150.  v.  Curtenius,  6  McL« (U.  S.)  209;  Averr 

•MorriB  St.  Cas.  848  ;  see  also.  U.  S.  v.  Fox,  1  Abb.  (C.  C.  U.  S.)  246;  North- 

V.  Bedford  Bridge  Co.,  1  W .  &  M.  (U.  vreetem  Union  Packet  Co.  v,  Allen,  7 

S.)  412 ;  Silliman  v.  Hudson  River  B.  Am.  L.  R.  752. 

Co.,  1  Bl.  (U.  8.  C.  C.)  682 ;  2  WaU.  «  1  Abb.  (U.  S.  C.  C.)  168. 

(U.  S.)  408 ;  Works  v.  Junction  Rail-  ^  6  McL.  (U.  8.)  70. 
road,  5  McL.  (U.  8.)  425 ;  JoU.y  v.  Terre 
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a  navigable  Btream,  bnt  that  the  State  has  the  power  to  revoke 
the  anthority  if  it  operates  as  an  obstruction  to  navigation,  and 
when  the  obstruction  created  by  the  bridge  overbalances  the  ben- 
efits derived  therefrom  by  the  public,  the  United  States  courts 
will  restrain  its  maintenance.^ 

A  State  has  no  right  to  grant  authority  that  will  obstruct  and 
impede  navigation  to  an  essential  degree,  even  though  it  be  only 
of  a  trihuta/ry  merely  to  a  great  navigable  river.* 

While,  at  the  close  of  the  revolution,  the  people  of  each  State, 
in  their  sovereign  capacity,  acquired  the  absolute  right  to  all 
navigable  waters  and  the  soil  under  them,'  yet  where  the  State 
has  permitted  a  use  of  navigable  waters  connecting  two  States  that 
interferes  with  navigation,  the  general  government,  under  the 
power  given  it  by  the  Constitution  to  regulate  commerce  between 
the  State,  may  exercise  jurisdiction  over  the  waters,  and  procure 
an  abatement  of  such  obstructions.*  But  in  order  to  warrant  the 
intervention  of  the  government,  the  obstruction  must  be  of  such 
a  character  that  the  injury  resulting  from  it  overrides  the  ben- 
efits accruing  to  the  public  therefrom.'  Thus  it  will  be  seen 
that,  while  the  State  may  tolerate  purprestures,  it  cannot  license 
or  protect  an  actual  public  nuisance  upon  its  navigable  streams. 

Wharves  and  piers  may  be  erected  even  below  low-water 
mark  where  they  do  not  obstruct  navigation,  but  they  are  pur- 
prestures, and  may  be  taken  by  the  State  or  enjoined,  in  its  dis- 
cretion, or  the  builder  may  be  permitted  to  use  it."  In  Massa- 
chusetts, by  the  ordinance  1641,  the  common  law  was  altered  as 
to  that  colony  so  that  all  proprietors  adjoining  the  sea  were  vested 
with  the  title  to  the  soil  to  low -water  mark,  where  the  tide  did 
not  ebb  and  flow  to  a  distance  of  more  than  one  hundred  rods 
from  high-water  mark,  but  not  beyond  that  distance,  where  the 

*  DeToet'.  Penroee  Ferry  Bridge  Co.,  667 ;  The  Montello,  11  id.  411 ;  Averv 

8  Am.  L.  R.  19.  v.  Fox,  1  Abb.  (U.  S.  C.  C.)  246  ;  Jolly 

•Jolly  v.  Terre  Haute  Br.  Co.,  6  v.  Terre  Haute  Br.  Co.,  6  McL.  (U.  S.) 

HcL.  (U.  S.)  237 ;  Columbus  Ins.  Co.  237 ;  Columbus  las.  Co.  v,  Curtenius, 

V.  Cartenius,  6  McL.  207.  id.  207. 

» Martin  v.  Waddell,  16  Pet,  (U.  S.)        » Columbus  Ins.  Co.  v.  Peoria  Bridge 

867;  BuBsell  v.  Jersey  Co.,   15  How,  Co.,  id.  70. 

(U.S.)  426;  Bennett  v,  Boggs,  Bald-        •Eden  on  Injunctions,  260;   Com- 

^in  (U.  S.),  60.  monwealth  v,  Crowningshield,  2  Dane's 

« The  Daniel  Ball,  10  Wall.  (U.  S.)  Abr.  607. 
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tide  ebbed  beyond  that  point.'  This  ordinance  was  afterward 
annulled,  bat  the  courts  have  ever  since  upheld  the  right  as  a 
usage  having  all  the  force  of  a  local  common  law.'  And  this 
ordinance  has  been  assumed  and  acted  upon  as  a  settled  rule  in 
Maine  as  well  as  in  Massachusetts/  So,  too,  in  these  States,  un- 
der this  ordinance  and  the  usage  that  has  grown  up  under  it,  it 
is  the  ebb  of  the  tide,  where,  from  natural  causes,  it  ebbs  the 
lowest,  and  not  the  average  or  common  tide,  which  is  to  be  taken 
as  low-water  mark/  I  have  referred  to  this  local  custom,  or 
rather  common  law,  in  these  States,  in  this  place,  not  so  much 
because  it  is  germane  to  this  subject,  but  in  order  that  the  reader, 
in  examining  authorities  upon  these  questions  in  those  States, 
might  do  it  understandinglj.  In  Connecticut,  Pennsylvania, 
Bhode  Island  and  ITew  Jersey  similar  local  customs  exist,  under 
which  the  courts  have  upheld  the  rights  of  riparian  owners  to 
wharf  out  to  low-water  mark,*  and  it  seems  that  in  Rhode  Island 
this  right  existed  by  virtue  of  an  act  passed  in  1707  in  the  reign 
of  Queen  Anne,  which  is  among  the  State  records,  and  the  ex- 
istence of  which  was  not  generally  known.  Angell,  in  his  work 
on  Tide- Waters,  p.  237,  gives  the  act  in  fulL  But  the  rights  of 
riparian  owners  to  build  wharves  and  otherwise  intermeddle  with 
navigable  streams,  is  fully  discussed  in  the  chapter  on  Navigable 
Streams,  and  we  will  pursue  the  matter  no  farther  here. 

>Gm7  V.  Bartlett,  20  Pick.  (Mass.)  «Storer  v.  Freeman,  6  Mass.   485; 

186  ;  Btorer  v.  Freeman,  6  Maas.  485.  Sparhawk  e.  Ballard,  1  Mete.  (Maaa.) 

»  Sale  e.  Pr»U,  19  Pick.  (Maaa.)  191 ;  96 ;  AngeU  on  Tide-Wateia,  326,  2SSt. 

Austin  e.  Carter,  1  Maaa.  281 ;  Barker  *  Cliapman  v.  Kimball,  9  Conn.  88 ; 

V,  Bates,  13  Pick.  (Maaa.)  266;  Com-  Eaat  Hayen  v,  Hemingway,  7  Id.  186; 

mon wealth  e.  Charlestown,  1  id.  186;  Hart  e.  Hm.   1  Whart.   (Penn.)  181; 

Angell  on  Tide-Waters,  226,  226.  BaU  v.  Slack,  2  id.   689  ;  Common- 

<  Moore  e.  Griffin,  22  Me.  860 ;  Lap-  wealth  e.  Shaw,  14  B.  &  R.  (Penn.)  18 : 

iah  V.  Banffor  Bank,  8  id.  86 ;  Emer-  Martin  v.  WaddeU,  16Pet.  (U.  8.)867. 
Bon  e.  T%j\or,  9  id.  48. 
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CHAPTER  FOURTH. 

PBIYATE  NUIflANOES. 

Sbcb.  04,  05.  Right  of  dominion  in  owner  of  the  soil. 
Sbc.    96.  Overhanging  another's  land,  a  nniaanoe. 
Ssa    97.  No  actual  damage  necessary  to  sustain  an  action. 
Sk.    96.  Ei}ectment  will  not  lie  against  person  making  the  erection. 
Sec.    99.  Such  nuisance  may  be  abated  before  damage  is  done.  But  see  dis- 
tinction in  Norrice  e.  Baker. 
8ic.  100.  Oenerallj  nuisance  cannot  be  abated  until  it  actually  exists.    Ex- 
ceptions to  the  rule. 
Sic.  101.  Trespass  will  not  lie.    Reynolds  e.  Clark. 
Sbc  103.  Bach  erections  are  injurious  to  the  right  of  another. 
Sbcb.  108,  104.  A  person  making  erection  on  the  line  of  his  land  is  bound  to 

keep  the  water,  snow  and  ice  from  falling  on  another's  land. 
Sbc.  105.  Rule  in  Thomas  e.  Kenyon. 
Sbc.  106.  Kind  of  projections  that  create  nuisances. 
Sbc.  107.  Rule  in  Lonsdale  e.  Nelson. 

Sbc.  108.  Trees  whose  branches  project  oyer  another's  land,  nuisances,  when. 

Sec.  109.  Insecure  building  a  nuisance. 

Sbc.  110.  Duty  of  owners  as  to  gutters,  etc. 

Sbc.  111.  Duty  as  to  dangerous  uses  of  property. 

Sbc.  112.  Liability  for  escape  of  water  brought  upon  one*s  premises. 

Sic.  118.  Liability  for  insufficient  drains. 

Sbc.  114.  Rule  as  to  cess-pools,  sewers,  etc.    Alston  e.  Grant. 

Ste.  115.  Depositing  unwholesome  materials,  etc,  on  owner's  own  land,  nui- 
sance. 

SBa  116.  Distinction  between  natural  and  artificial  causes  of  injury 

Sbc.  117.  Liability  for  setting  back  water  by  dam  or  otherwise. 

Sec.  118.  Person  not  bound  to  drain  his  land. 

Sic.  119.  House-owner  is  bound  to  prevent  injury  to  his  neighbor  by  reason 
of  his  erection. 

Sbc.  laa  Building  with  pitch,  roofs,  etc. 

Sbc.  12L  Rule  in  Wilson  e.  Qty  of  New  Bedford. 

Sec.  122.  Rule  in  Fletcher  e.  Ry  lands. 

Sic.  128.  Rule  as  to  occupants  of  different  floors  of  the  same  building.    Ross 
«.  Fedden. 

Sic.  124.  Liability  of  landlord  to  tenant  for  nuisances. 

Sic.  125.  Vis  nu^or.    Oarstalrs  e.  Taylor. 

Sbci.  196,  137.  Distinction  between  acts  which  maif  and  those  which  mutt  pro- 
duce injury  to  others. 
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Sbo.  128.  Bale  in  Bockwood  «.  Wilson. 

Sbo.  129.  Bole  in  Cahill  «.  EMtman. 

Sbc.  180.  When  queetion  of  negligenoe  is  materiaL 

Sbc.  181.  Bole  in  Phinsey  v.  The  City  of  Augasta. 

Ssa  182.  Liability  of  mine-owner. 

Sbc.  188.  BeatrictionB  upon  one's  ose  of  hie  premiaes. 

Sbc.  134.  Spring-gana  in  dwellings  or  stores. 

Sbc.  136.  Liability  as  to  walks  or  paths  on  one's  premises. 

Sbc.  186.  Liability  for  non-repair  of  fences. 

Sbc.  137.  Liability  of  landlord  to  tenant  when  no  coyenant  to  repair. 

Bbcs.  138,  139.  Who  liable  for  maintaining  roinoas  house. 

Sbc.  140.  Dangeroas  occapations,  and  keeping  explosive  or  highly  oombas- 

tible  articles,  when  a  nnsianoe. 
SBa  141.  Nuisances  arising  from  force  or  fraud. 
Sbc.  142.  Bule  in  Grady  «.  Walsner. 
Sbc.  143.  Negligent  acts  creating  nuisances. 
Sbc.  144.  Same  continued. 

Sbc.  146.  Negligence  in  suffering  dangerous  animals  to  go  at  large. 
Sbc.  146.  Diseased  animals,  when  nuisances. 
Bbcs.  147, 148.  Negligence  as  to  fire. 
Sbc.  149.  Bule  in  League  «.  Journey. 
Sbcs.  150, 151.  Ancient  lights  and  private  ways. 

Sec.  94.  Right  of  dominion  in  owner  of  soiL  —  The  right  of  everj 
person  to  exercise  full  dominion  over  his  own  land,  to  the  exclusion 
of  every  one  else,  is  among  the  earliest  rights  recognized  by  the 
courts.  This  is  understood,  of  course,  subject  to  the  qualification 
that  the  exercise  of  this  right  does  not  conflict  with  the  exercise  of 
a  similar  right  by  his  neighbors,  and  is  not  of  such  a  character  as 
to  produce  an  injury  to  the  legal  rights  of  others.^  This  dominion 
extends  not  merely  over  the  surface  of  the  soil,  but  to  every  thing 
beneath  it  and  every  thing  above  it.  "  Cujus  est  solum^  ejus  est 
usque  ad  codum  "  is  the  maxim  that  expresses  the  right  in  its  full 
length  and  breadth. 

Sec.  95.  Same.  —  Therefore  it  has  been  held  that  the  owner  of 
the  soil  owns  all  minerals  beneath  it,"  all  the  water  with  which  the 
soil  is  charged,^  and  has  the  sole  and  exclusive  property  in  every 
thing  beneath  the  surface  of  the  soil  covered  by  this  title.     And, 

>  Barnes  «.  Hathorn,  54  Me.  124.  '  Chasemore  o.  Bichards,  2  H.  &  N . 

'  Marvin  v.  Brewster  Iron  Co.,  55  N.    168. 
Y.  588. 
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whQe  he  has  no  exclusive  property  in  the  air,  yet  he  has  the  right 
to  have  itdifihsed  over  his  land  free  and  pure  and  nncontaminated 
by  any  foreign  substance,  gases,  or  vapors  that  tend  either  to  the 
destmction  of  property,  health  or  comfort.^  In  other  words,  against 
all  the  world,  he  has  the  full  and  unqualified  dominion  over  all  the 
space  above  his  lands,  and  every  interference  with  that  right  is  as 
much  a  nuisance,  and  actionable  as  an  injury  to  the  soil  itself. 

SxG.  96.  Overhangiiig  another's  land,  a  noiflaiioe.  —  It  is  in  pursuance 
of  this  right  of  dominion,  and  in  recognition  of  it,  that  it  is  held 
that  no  person  has  a  right  to  make  any  erection  upon  his  own  land, 
that  projects  over  the  land  of  his  neighbor.  The  erection  of  a 
hoTise  or  building  of  any  kind  by  one  land-owner,  so  that  the  eaves 
thereof  overhang  the  land  of  another,  is  a  nuisance,  and  an  action 
lies  therefor  even  though  no  special  injury  results  therefrom.' 

8bc.  97.  No  ftotoal  damage  neceasary  to  suatain  an  action.  —  Thus  in 
Fry  V.  Prenfioe^  the  court  say,  "  that  in  a  declaration  for  an  in- 
jury for  the  erection  of  a  building  by  an  adjoining  land-owner  so 
that  its  eaves  project  over  the  land  of  another,  it  need  not  be  stated 

'  St.  Helen  Smelting  Co.  v.  Tipping,  this  case,  as  in  that  of  Baxter  v.  Tajlor, 

4  R  ft  S.  606;  12  L.  T.  (N.  8.)  776;  116  4  B.  &  Ad.  72,  the  act  was  no  injary  in 

E.  C.  L.  608;  Tennant  «.  Hamilton,  7  itself,  bat  is  actionable,  as  if  continued 

Clark  ft  Finnelly,   122;  Broadbent  v.  it  would  result  in  establishing  a  right 

Impl.  Oaa  Co.,  7DeQ.  M.  ft  G.486  ;  to  discharge  the    water   there.      In 

Walter  v.  Selfe.  4  Eng.  L.  ft  £q .  15;  Reynolds  v.  Clarke,  1  Stra.  634,  it  was 

Lascombe  V.  Steer,  17li.  T.(N.  8.)229;  held,  that  not  only  the  erection  of  a 

Roberts  v.  Clarke,  18  id.  49 ;  Catlin  v.  hoase  so  that  the  eaves  overhang  the 

Valentine,  9  Paige's Ch.  (N.  Y.)575;  land  or  house  of  another;  but,  also, 

Smithsv.  McConathy,  llMo.517;  Wat-  the  putting  up  of  a  spout  so  as  to 

ion  9.  Gas-light  Co.,  5  U.  C.(Q.  B.)  528;  convey  the  water  therefrom  into  the 

Pentland  V.  Henderson,   27Jur.  241;  lands  of  an  adjoining  owner   is  an 

Ward  V,  Lany,  85  id.  408;  Sampson  z/.  actionable  nuisance.   Espinasse's  Nisi 

6inith,8Sim.  272;  Houghton  e.  Bank-  Prius,  vol.  2,   p.  270;  Stephen's  Nisi 

hard,  8  L.  T.  (N.  S.)  266;  Morris  «.  Prius,  vol.  8,  p.  236;  Pry  «.  Prentice, 

Barnes,  26 id.  622.  14  L.  J.  (N.  S.)  298;  Baten's  Case, 

*In  Tucker  v.  Newman,  11  Ad.  ft  9  Coke,    53;    Pickering  v.  Rudd,  4 

El.  40,  it  was  held  that  the  building  Camp.    219;   Kenyon   v.    Hart,  6  B. 

of  a  roof  BO  as  to  overhang  the  lands  ft  S.  249;  Aiken  v,  Benedict,  89  Barb, 

of  another,  or  the  discharge  of  rain-  (N.  Y.    Sup.  Ct.)    400;    Reynolds   v. 

water  therefrom  upon  adjoining  lands  Clarke,2  Ld.  Raymond,  1899 ;  Sherry  v. 

by  means  of  a  spout  was  an  actionable  Frecking,  4  Duer  (N.  Y.  Sup.    Ct.), 

nuisaooe,  but  the  action  being  in  the  452;  Pendruddock's  Case,  5  C/oke,  101; 

name  of  the  owner  of  the  reversion,  so  Bellows  v,  Sackett,  15  Barb.  (N.    Y. 

far  as  the  spout  was  concerned,  Mr.  Sup.  Ct.)  96;  Bowry  v.  Pope,  1  Leon, 

Jostice  Pattkrsok  left  it  for  the  jury  168;  Codman  v.  Evans,  7  Allen  (Mass.). 

to  say  whether  there  was  damage  to  481. 
the  reveraion,  instructing  them  that  in        *  14  L.  J .  (N.  S.)  298. 
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that  any  special  damage  has  been  done,  for  it  is  an  injorj  to  a  right, 
and  the  law  will  presome  that  rain  will  fall,  and  after  the  lapse  of 
a  reasonable  time  will  presume  that  it  has  fallen.  This  was  an 
action  on  the  case  for  erecting  a  house  with  a  cornice,  projecting 
over  the  lands  of  the  plaintifE,  by  means  of  which  qnantities  of 
rain  fell  from  the  cornice  upon  the  plaintifPs  garden  and  did 
damage,  and  by  reason  of  which  the  plaintiff  had  been  greatly 
annoyed  and  incommoded  in  the  nse  and  possession  of  his  prem- 
ises. It  was  held  by  the  court  that  the  jprajectian  m  itsdf  was 
a  nuisance  from  which  the  law  inferred  a  damage,  and  that  the 
plaintiff  could  maintain  his  action  in  respect  to  the  projection 
alone,  even  though  no  rain  had  fallen,  and  that  the  plaintiff  was 
not  confined  to  damage  from  the  rain."  Comyn  in  his  Digest, 
vol.  1,  p.  427,  says :  '^  An  action  upon  the  case  lies  for  a  nuisance 
to  the  habitation  or  estate  of  another ;  as  if  a  man  build  a  house 
hanging  over  the  house  of  another,  whereby  the  rain  falls  upon 
it,  or  fixes  a  spout  upon  his  own  house,  whence  the  rain  falls  into 
the  yard  of  another  and  injures  the  foundation  of  his  buildings." 

Seo.  98.   Xyeotment  will  not  He,  against  pesaon  making  the  erection.— 

In  Aiken  v.  Benedict^  which  was  an  action  for  damages  by  reason 
of  the  erection  of  a  house  by  the  defendant  upon  the  line  of  his 
land,  in  such  a  manner  that  the  eaves  and  gutters  projected  over 
the  land  of  the  plaintiff,  it  was  held  that  an  action  for  a  nuisance 
would  lie,  but  that  ejectment  was  not  a  proper  remedy. 

Seo.   99.     Suoh  nniaanoe  may  be  abated  before  damage  ia  done.  —  In 

Pend/ruddocJ^s  Oaeey  the  defendant,  Pendruddock,  bought  a 
house  erected  by  another  person  so  that  the  eaves  projected  over 
the  house  of  one  Henry  Clark,  who  also  bought  his  house  when 
the  eaves  of  the  defendant's  house  projected  over  the  eaves  thereof 
so  that  the  rain  fell  from  the  roof  of  the  defendant's  house  upon 
that  of  the  plaintiff.  The  plaintiff  brought  a  ^'  quod perfniUat " 
to  prostrate  the  nuisance,  and  among  other  questions  that  were 
passed  upon  by  the  court,  was  whether  the  plaintiff  might  abate 
the  nuisance  before  any  actual  injury  was  done,  and  Popham,  C. 
J.,  held  that  he  might ;  ^^  for,"  said  he,  ^^  it  is  reasonable  that  he 

>  80  Barb.  (K.  Y.  Snp.  Ct.)  400.  •  6  Coke,  101. 


Pjoyate  NniBA^roES.  105 

should  prevent  the  prejudice  and  not  stay  nntil  it  be  done.''  So 
far  as  the  judgment  of  this  case  is  concerned  it  was  right,  but  it 
must  be  understood,  however,  as  only  applicable  to  that  class  of 
cases  where  the  thing  is  in  itself  a  nuisance,  and  though  no  dam- 
age has  actually  resulted,  yet,  in  the  very  nature  of  things^  it  is 
sure  to  do  so.  It  would  not  be  applicable  to  an  erection  that  may 
or  may  not  become  a  nuisance.  Thus,  in  Norris  v.  Baker^  the 
court  held  that  although  the  defendant  was  erecting  a  building 
which  might  become  a  nuisance  when  completed,  yet  this  would 
not  justify  the  defendant  in  tearing  away  the  scaffolds,  etc.,  used 
in  making  the  building.  ^^And,"  said  Coks,  J.,  in  this  case, 
^^  So  if  a  person  have  an  intent  to  build  a  wall,  and  lays  the  foun- 
dation^ you  cannot  pull  this  down ; "  and  in  the  same  case,  in 
iUuBtrating  the  general  doctrine  that  generally  a  nuisance  cannot 
be  removed  hj  the  act  of  the  party  or  by  suit  until  it  actually 
becomes  a  nuisance,  he  said :  ^^  So,  although  boughs  which  hang 
over  another's  land  may  be  cut,  yet  they  cannot  be  cut  lest  they 
should  hereafter  grow  over." 

Seo.  100.  0«nflraIly  nnlaanoe  oaanot  be  abated  imtil  it  •otiially  odsU  S 
ezoepttomi  to  the  rnlA  —  This  is  the  rule  in  reference  to  all  classes  of 
nuisances,  except  such  as  are  dangerous  to  life,  or  will  be  pro- 
ductive of  irreparable  injury  to  property.  It  cannot  be  abated, 
nor  does  it  become  actionable,  imtil  it  actually  exists.  The  fact 
that  it  is  being  erected,  and  will  become  so  when  completed,  does 
not  furnish  sufficient  ground  for  an  action  at  law,  consequently 
will  not  justify  an  abatement  on  the  mere  motion  of  the  party, 
for  no  person  imder  any  circumstances  can  abate  a  nuisance, 
unless  he  can  also  maintain  an  action  therefor.  Equity  will  relieve 
a  party  against  a  prospective  nuisance,  where  the  danger  there- 
from is  imminent,  and  where  there  is  no  question  but  the  thing 
will  be  a  nuisance,  and  the  remedy  at  law  is  inadequate ;  but  a 
court  of  law  will  wait  until  the  nuisance  is  actually  created.' 

>  1  BoUe,  893.  412  ;  57  Peon.  St.  274.     In  Wells  v. 

*Norrifl   «.  Baker,   1    Rolle,   898;  Ody,  1  M.  &  W.  452,  it  was  held  that 

BIchard'a  Appeal,  57  Penn.  St.  105 ;  where  an  action  is  partly  a  trespasa 

Roto  v.  Bailer,  19  N.  J.  Eq.  294;  Khodee  and  partly  case,  either  action  may  be 

V.  Dnnbar,  7  Am.  Law  Bidg,  (N.  S.)  maintained. 

U 
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Seo.  101.    Trmptm  wffl  not  Ue.    Roynoldi  ▼.  Olark.^  This  species 

of  injury  is  in  the  nature  of  trespass,  but  an  action  of  trespaas 
cannot  be  maintained  any  more  than  ejectment ;  for  although,  as 
has  been  previously  stated,  the  owner  of  the  soil  has  dominion 
over  the  space  above  it,  and  any  interfei-ence  therewith  is  unlaw- 
ful, yet  this  space  cannot  in  any  sense  be  regarded  as  land ;  it  is 
im/mate7*taly  and  an  entry  into  this  void  space,  while  it  interferes 
with  the  right  of  the  owner  of  the  soil,  can  in  no  sense  be  said 
to  be  an  invasion  of  the  soil  vi  et  armis.    It  is  purely  an  injury 
that  is  the  consequence  of  an  act  done  outside  the  soil  itself  for 
which  case  alone  is  the  proper  legal  remedy.     This  distinction  is 
important  to  be  observed,  for  the  reason  that  courts  have  some- 
times fallen  into  errors  upon  this  point  that  are  not  consistent  with 
principle,  and  are  subversive  of  the  distinction  between  forms  of 
action.     In  Reynolda  v.  Cla/rke}  an  action  of  trespass  was  brought 
against  the  defendant  for  erecting  a  spout  upon  his  own  house 
that  discharged  the  water    accumulating  upon  his  roof   into 
the  plaintiffs  yard.     The  defendant  justified  upon  the  ground 
that  the  spout  was  necessary  to  carry  away  the  water,  and  that  it 
was  erected  in  such  a  manner  as  to  do  the  least  possible  injury. 
It  was  objected  upon  the  trial  that  the  action  was  misoanoeived. 
That  if  the  injury  was  actionable  at  all,  the  action  should  be  case, 
and  not  trespass.     The  court  were  unanimously  of  the  opinion 
that  the  erection  of  the  spout  and  the  discharge  of  the  water 
upon  the  plaintiff's  land  was  an  actionable  nuisance,  but  that  tres- 
pass could  not  be  maintained.     The  injury,  in  order  to  maintain 
trespass,  must  be  the  direct  and  immediate  result  of  a  forcible  act, 
while  for  every  injury  that  is  the  consequence  of  an  act,  that  is, 
indirect,  case  alone  can  be  maintained;  and  that,  as  in  this  case  the 
injury  complained  of  was  not  the  erection  of  the  spout  upon  the 
plaintiffs  land,  but  for  an  injury  resulting  to  the  plaintiffs  land 
from  the  discharge  of  the  water  from  the  spout,  the  injury  was 
purely    consequential.     In    the   case  of   Sherry    v.  Frechmg^ 
the  defendant  erected  a  building  upon  Eighth  street  in  the  city  of 
New  York,  upon  a  lot  adjoining  a  lot  owned  by  the  plaintiff,  and 
in  so  doing  encroached  upon  the  soil  of  the  plaintiff's  lot  some 
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four  or  five  inches,  and  also  overhang  the  same  with  his  wall 
at  the  top  of  said  building  some  ten  or  twelve  inches.  The 
plaintiff  broaght  his  action  nnder  the  Code  for  the  recovery 
of  the  premises,  and  the  damages  for  its  detention,  being  a  remedy 
in  the  nature  of  the  common-law  action  of  ejectment,  and  in  his 
action  sought  to  recover  not  only  the  soil  actually  encroached 
upon,  but  also  the  space  which  was  overhung  by  the  defendant's 
wall.  Upon  the  trial  of  the  action  at  circuit,  a  verdict  was  ren- 
dered for  the  plaintiff  for  the  damages  for  withholding  of  the  strip 
of  land,  and  the  injury  to  the  plaintiff's  premises  by  the  over- 
hanging of  the  wall,  and  also  for  a  recovery  of  the  premises 
as  claimed  in  the  complaint.  In  the  sv^penor  courts  upon  excep- 
tions the  judgment  was  affirmed  conditionally,  Slosson,  J.,  observ- 
ing: "The  claim  is  novel,  but  we  do  not  see  why,  if  A  builds 
over,  though  not  upon  B's  land,  B  may  not  have  his  remedy  by 
ejectment  The  action  is  for  the  recovery  of  real  property,  a  term 
which  is  synonymous  with  'lands,  tenements  and  hereditaments.' 
Land,  it  hardly  need  be  said,  extends  upward  as  weU  as  downward, 
as  far  as  the  owner  of  the  subjacent  soil  may  see  fit  to  extend  it."^ 
The  error  of  the  court  is  palpable,  and  doubtless  resulted  from  a 
hasty  consideration  of  the  case,  and  without  the  examination  of 
any  authorities,  as  none  are  cited  or  referred  to  in  the  opinion. 
This  case  was  directly  and  positively  overruled  in  Aiken  v.  ^ene- 
diet^  which  came  before  the  supreme  court  at  general  term  in  1863. 
This  was  an  action  of  ejectment,  brought  to  recover  for  the 
space  overhung  by  the  defendant's  eaves  and  gutters  over 
the  plaintiff's  premises.  The  action  was  brought  upon  the 
authority  of  Sherry  v.  Freckmg^  which  was  cited  and  relied 
upon  by  the  plaintiff  on  the  trial.  At  the  circuit  the  judge 
instructed  the  jury  that  an  action  of  ejectment  would  not  lie  for 
an  injury  of  this  character,  and  a  verdict  was  rendered  for  the 
defendant.  At  general  term  the  judgment  of  the  lower  court 
was  affirmed.  Welles,  J.,  delivered  a  very  able  opinion  in  tlie 
case,  in  which  he  said  :  "  The  cases  in  which  this  action  may  be 
brought  are  not  extended  by  the  Code.     If  the  action  can  be 
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maintained,  it  must  be  upon  the  law  as  it  stood  before  the  adop- 
tion of  the  Revised  Statutes.  Bj  the  common  law,  ejectment 
will  not  lie  for  any  thing  whereof  entry  cannot  be  made,  or  of 
which  the  sheriff  cannot  give  possession.^  It  cannot  be  sustained 
for  the  recovery  of  property  which  in  legal  contemplation  is  not 
tangible.'  The  injury  or  wrong  for  which  the  action  can  be 
maintained  must  in  fact  or  in  law  amount  to  an  oitster  or  dis- 
possession of  the  plaintiff.'  The  general  rule  is  that  ejectment 
TYiU  lie  for  any  thing  attached  to  the  soil,  of  which  the  sheriff 
can  deliver  possession.*  The  plaintiffs  claim  that  the  word  "  land," 
in  its  legal  signification,  embraces  not  only  every  thing  upon  the 
face  of  the  earth,  but  also  every  thing  above  and  below  it ;  and 
they  invoke  the  maxim,  '  ci^u8  est  solunij  eiyvs  est  tcsque  ad  cae- 
lum; '  and  therefore  that  no  man  may  erect  a  building  or  the 
like  to  overhang  another^s  land.  That  the  defendant  having 
erected  his  house  so  that  the  eaves  overhang  their  land,  he  has 
unlawfully  taken  possession  of  so  much  of  their  land  as  the  eaves 
occupy  directly  over  the  soil  or  the  surface  of  their  land.  This 
was  undoubtedly  a  violation  of  the  rights  of  the  plaintiffs,  but 
we  think  ejectment,  or  an  action  to  recover  the  possession  of  real 
estate,  was  not  the  appropriate  remedy.  Of  what  has  the  de- 
fendant taken  possession  that  belongs  to  the  plaintiff?  Clearly 
nothing  but  an  open  space  of  air  over  the  material  land  of  the 
plaintiff.  How  could  the  sheriff  put  the  plaintiff  in  possession 
of  that  space  It  is  not  perceived  how  that  coald  be  done.  If 
it  could  be  done  in  one  case,  it  could  in  every  case,  without  refer- 
ence to  the  locality  of  the  space,  provided  it  be  superincumbent 
to  the  plaintiff's  soil.  The  books  furnish  but  a  single  case,  so  far 
as  I  have  been  able  to  discover,  where  ejectment  was  sustained 
under  like  circumstances ;  and  yet,  if  the  action  would  lie,  it  is 
remarkable  that  no  other  case  to  that  effect  has  been  reported 
either  in  this  country  or  England.  The  books,  from  the  earliest 
reports  in  the  English  language,  wherever  the  common  law  has 
prevailed,  down  to  near  the  present  time,  are  full  of  actions  of 


1 2  Crabbe  on  Real  Prop.  710. 
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trespass  on  the  case  for  nnisaneeSy  under  drcmnstances  similar  in 
principle  to  the  present.  The  action  for  a  nnisanoe  is  an  effectual 
remedy  for  just  such  a  case ;  for  if  the  defendant  should  be  con- 
victed, the  judgment  would  be  for  damages  and  an  abatement  of 
the  nuLsance.  The  case  above  referred  to  where  ejectment  was 
maintained,^  where  the  wall  of  the  defendant's  house  overhung 
the  plaintiff's  lot,  the  point  appears  by  the  report  of  the  case  to 
have  been  decided  with  little  or  no  consideration,  and  without 
referring  to  a  single  authority  to  show  that  ejectment  would  lip. 

Sec.   102.      Such  erections  are  i^Juxioas  to  the  right  of  another. — As 

has  been  previously  stated,  where  the  erection  actually  projects 
over  the  lands  of  another,  an  action  lies  without  any  special  dam- 
age. It  is  an  injury  to  a  right,  and,  in  the  language  of  Lord 
Holt  in  AsKby  v.  White^  "  every  injury  to  a  right  imports  a 
damage  of  itself."  The  land-owner  has  the  right  to  control  the 
space  covered  by  the  eaves  of  his  neighbor's  building,  and,  if  he 
was  compelled  to  wait  nntU  actual  pecuniary  damages  had  resulted 
to  him  from  the  erection,  his  neighbor  might,  by  lapse  of  time 
and  adverse  enjoyment,  acquire  the  right  to  have  his  eaves  pro- 
ject there,  and  thus  to  that  extent  impose  a  servitude  upon  the 
adjoining  estate.* 

Sec.  103.     A   penon   making    areotlon  on   the   line  of  hla  land  la 
boimd  to  keep  the  water,  snow  and  ice  from  fidling  on  another's  land. — 

Not  only  is  it  unlawful  and  an  actionable  nuisance  to  erect  a 
house  or  other  building  so  that  the  eaves  thereof  actually  project 
over  the  adjoining  land,  but  it  is  also  equally  a  nuisance  to  make 
an  erection  thereof  so  near  to  another's  land  that  the  rain  or  snow 
falling  upon  the  eaves  is  discharged  upon  the  adjoining  land; 
and  in  this  instance  also  an  action  may  be  maintained,  but  only 
for  the  special  damage.  In  the  first  instance,  the  party  injured 
may  at  his  election  cut  off  all  that  portion  of  the  eaves  that  pro- 
ject over  his  land,  and  thus  of  his  own  motion  abate  the  nid- 
sance ;  or  he  may  bring  \m  action  for  the  damages  and  also  for 
an  abatement  of  the  nuisance ;  but  in  the  last  instance  named  he 

*  Sherrj  «.  Flecking,  4  Duer,  462.        77;  Carljon  v.   Lovering,  1  H.  &  N. 
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would  not  be  justified  in  abating  the  nuisance  until  he  had  suf- 
fered special  injury  therefrom ;  for  if  no  rain  faUs,  no  injury 
is  done,  and  no  right  is  acquired  on  the  one  hand,  or  injury  sus- 
tained on  the  other,  by  the  maintenance  of  the  erection.  But  if 
rain  is  actually  discharged  upon  the  adjoining  land  from  the 
building,^  or  if  it  is  conducted  from  the  building  by  eavestroughs 
and  a  spout,  and  then  discharged  upon  the  adjoining  land,  or 
the  land  of  the  owner  of  the  building,  and  from  thence  runs 
upon  the  adjoining  land  in  greater  quantity  and  volume  than  it 
otherwise  would,  an  action  lies  for  the  injury  and  also  for  an  abate- 
ment of  the  nuisance.  But  it  would  not  be  safe  for  a  person  in- 
jured in  this  manner  to  interfere  with  the  building,  because  the 
nuisance  consists  purely  in  the  discharge  of  the  water,  either  in 
its  natural  state  or  congealed  into  ice  and  snow,  upon  his  land, 
and  the  evil  might  be  remedied  by  the  wrong-doer  by  the  em- 
ployment of  proper  appliances,  without  the  actual  removal  or 
destruction  of  the  building.  But  in  such  cases  the  most  prudent, 
and  indeed  the  only  safe  course  to  pursue,  is  to  bring  an  action 
for  the  damages  and  an  abatement  of  the  nuisance  by  the  courts.^ 


Sec.  104 .  Samew^  Although  a  person  may  do  any  act  upon  his 
own  land,  and  make  any  erections  there  which  do  not  violate  the 
rights  of  his  neighbor,  and  to  this  extent  has  full  dominion  over 
his  premises,  and  their  uses,  yet  he  has  no  right  to  make  any  erec- 
tion there,  the  consequence  of  which  is  an  invasion  of  a  legal 
right  of  his  neighbor,  and  if  he  does  make  such  a  use  of  his  prop- 
erty, he  does  it  at  his  peril,  and  no  degree  of  care  or  skill  on  his 
part  exercised  to  prevent  injury  will  be  of  any  avail  to  him  as  a 
defense,  if  injury  actually  results  from  the  act."  The  act  being 
of  a  character  that  may  create  a  nuisance,  he  is  liable  for  all  the 
injurious  consequences  that  flow  therefrom;  but  no  action  can 
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be  maintained  except  in  casee  where  there  ifi  imminent  danger  to 
the  lives,  or  of  irreparable  injury  to  the  property  of  others,  until 
actual  damage  has  resulted  therefrom.  Thei'ef ore,  while  a  per- 
son may  erect  a  building  upon  the  line  of  his  land,  yet  he  is 
bound  at  his  peril  to  do  it  in  such  a  manner  that  the  water,  or 
snow  and  ice  from  its  roof  shall  not  fall  upon  his  neighbor's 
land,  or  even  upon  his  own,  in  such  a  manner  as  to  escape  upon 
his  neighbor's  land  in  larger  quantities  or  greater  volume  than 
would  go  there  if  no  erection  had  been  made.^ 

Sro.  105.  Rule  in  Thomas  ▼.  Eoiyoii.— As  illustrative  of  the 
doctrine  of  the  preceding  section,  and  of  the  liabilities  of  adjoin- 
ing land-owners  for  injuries  resulting  from  water,  in  consequence 
of  some  unwarrantable  act  of  one  of  them,  the  case  of  Thomas 
V.  Kenyon^  is  directly  in  point.  The  action  was  brought  to 
recover  for  injuries  done  to  the  plaintifPs  premises  by  water 
which  flowed  upon  his  lot  from  the  defendant's  premises,  where 
the  defendant's  ground  was  higher  than  the  plaintiffs,  and  its 
natural  slope  was  such  that  the  water  arising  from  natural  causes 
beyond,  and  following  the  natural  declivity  of  the  ground,  flowed 
into  and  collected  in  a  hollow  on  the  defendant's  lot,  directly  ad- 
joining the  plaintiff's  house.  It  appeared  that  at  the  time  when  the 
plaintiff  purchased  his  lot  there  was  a  drain  and  culvert  which 
carried  the  water  off  from  the  defendant's  lot,  but  that  before  the 
commencement  of  the  action,  and  before  the  cause  thereof  orig- 
inated, this  drain  and  culvert  had  been  cut  off  and  closed  up  by 
the  owners  of  the  lots  through  which  it  flowed,  and  that,  in  con- 
sequence of  this,  the  water  was  thrown  back  upon  the  defend- 
ant's lot,  and  from  thence  flowed  directly  upon  the  plaintiff's  lot. 
It  appeared  that  both  the  plaintiff  and  defendant  had  built  slieds 
or  buildings  which  threw  the  water  on  the  roofs  into  the  defend- 
ant's lot,  and  that  the  water  thus  collected  on  the  defendant's 
lot  from  all  these  causes  flowed  into  the  plaintiff's  lot,  and  fre- 
quently submerged  the  basement  of  his  house,  and  also  washed 
away  a  part  of  its  foundation.     It  was  held  by  the  court  upon 

'  Bellows  «.  Saokett,   15  Barb.  (N.     Ex.  805  ;  Shipley  «:  Fifty  Associates, 
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this  state  of  facts  that,  althongb  the  defendant  was  not  liable  for 
the  effect  prodnced  by  water  flowing  over  his  ground  toward  the 
plaintifl's  lot  in  consequence  of  the  natural  formation  of  the  sbil, 
jety  it  appearing  that  the  body  of  the  water  on  the  defendant's 
lot  was  greatly  augmented  by  the  cutting  off  of  the  drain  and 
the  culvert,  and  the  filling  in  of  the  adjacent  sunken  lots  by  their 
owners,  the  obligation  was  imposed  upon  the  defendant  in  respect 
to  his  lot,  to  adopt  means  to  prevent  the  water  from  collecting 
and  remaining  upon  his  premises,  and  that,  although  the  pitch 
of  the  plaintiff's  roof  increased  the  body  of  the  water,  yet  this 
would  not  prevent  him  from  maintaining  an  action  and  recovering 
for  the  injury  sustained  by  means  of  the  defendant's  erections.^ 

Sec.   106.     Kind  of  prcjeotioiui  that  oreate  iraiMUioeB,  —  It   may   be 

understood  that  any  erection  upon  one  man's  land,  that  projects 
over  the  land  of  another,'  as  well  as  any  tree  whose  branches  thus 
project,  doing  actual  damage,  or  any  thing  that  interferes  with  the 
rights  of  an  adjoining  owner,  is  an  actionable  nuisance.  Thus  a 
bay-window  that  projects,  a  cornice,  stoop,  portico,  or  any  thing 
that  may  be  regarded  as  an  invasion  in  any  degree  interfering 
with  the  rights  of  the  owner  of  the  soil  may  be  regarded  as  a 
nuisance  and  actionable,  to  the  same  extent  as  though  it  was  an 
actual  invasion  of  the  soil.* 

Sbo.  107.  Role  in  lionsdale  ▼.  Nalioii.  —  In  the  case  of  The  JSarl 
of  Zonsdale  v.  Ndsouy  Mr.  Justice  Best  said :  "  Kuisanoes  by 
an  act  of  commission  are  committed  in  defiance  of  those  whom 
such  nuisances  injure,  and  the  injured  party  may  abate  them  with- 
out notice  to  the  party  who  committed  them,  but  nuisances  from 

>  Thurston  «.    St.  JoBeph,    51  Mo.  'Corn.  «.  Blaisdell,  107  Ifass.  234; 
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omiflfiion  may  not  be  thus  abated,  except  it  be  to  cat  the  branches 
of  trees  which  overhang  the  public  road,  or  the  private  property 
of  the  person  who  cuts  them.  The  permitting  the  branches  of 
these  trees  to  extend  so  far  beyond  the  soil  of  the  owner  of  the 
trees  is  an  unequivocal  act  of  negligence.  The  security  of  lives 
and  property  may  sometimes  require  so  speedy  a  remedy  as  not 
to  allow  time  to  call  on  the  person  on  whose  property  the  mischief 
has  arisen  to  remedy  it ;  in  such  cases  a  person  would  be  justified 
in  abating  a  nuisance  from  omission  without  notice.  In  all  other 
cases  of  such  nuisances  persons  should  not  take  the  law  into  their 
own  hands,  but  follow  the  advice  of  Lord  Hale  and  appeal  to  a 
court  of  justice.'' 

Sbo.  108.  Trem  wIiom  branohM  pnj90it  ov«r  anoUiMr's  land,  mdaaiioM, 
vfaM.—  Trees  whose  branches  extend  over  the  land  of  another 
are  not  nuisances,  except  to  the  extent  to  which  the  branches 
overhang  the  adjoining  land.  To  that  extent  they  are  technical 
nuisances,  and  the  person  over  whose  land  they  extend  may  cut 
them  ofE,  or  have  his  action  for  damages,  if  any  have  been  sus- 
tained therefrom,  and  an  abatement  of  the  nuisance  against  the 
owner  or  occupant  of  the  land  on  which  they  grow,  but  he  may 
not  cut  down  the  tree,  neither  can  he  cut  the  branches  thereof 
beyond  the  extent  to  which  they  overhang  his  soil.^ 

'While  a  maa  may  not  overliang  from.  In  Countryman  v.  Liffhthill, 
tnother's  land  even  with  the  bianchea  24  Hon  (N.  T.),  405,  the  branches  of  a 
of  a  tree,  and  each  a  permissive  act  is  tree  not  poisonous,  upon  the  defend- 
a  nuisance,  vet,  if  the  branches  of  a  ant's  land  overhung  the  plaintiiTs 
fruit  tree  which  ffrows  on  the  land  of  garden  from  five  to  fifteen  feet.  It 
A  overhang  the  land  of  B,  B  has  no  was  aJleffed  that  in  consequence  there- 
property  in  the  fruit,  neither  can  A  of,  the  plaintifPs  garden  was  injured, 
enter  upon  B's  land  to  pluck  it ;  but  A  The  only  proof  was  that  the  plaintiff 
owns  the  fruit  and  is  entitled  to  it,  if  had  some  oerry  bushes  on  his  side  of 
he  can  ffet  it  without  trespassing  upon  the  line,  and  he  thought  there  was  a 
B.  Hoinnan  e.  Armstrong,  11  Am.  Rep.  difference  between  those  in  the  shade, 
537.  The  tree  is  wholly  the  property  and  those  not.  The  court  held,  that 
of  him  upon  whose  land  it  grows,  the  action  could  not  be  maintained,  as 
Masters  e.  Pollie,  2  Rol.  141 ;  fiolden  no  damage  was  shown.  It  was  also 
V.  Coate8»  22  E.  a  L.  264 ;  Waterman  held,  that  in  such  a  case  the  plaintiffs 
f.  Soper,  1  Ld.  Raym.  737.  An  ad-  remedy  was  by  dipping  the  branches, 
joining  owner  cannot  maintain  an  ac-  See,  also,  Gale  &  W.  on  Easements, 
tioD  for  a  nuisance  from  the  overhang-  210 ;  20  Viner's  Abr.  417,  tit.  Trees ; 
ing  of  his  land  by  the  branches  of  a  Crowhurst  e.  Am.  Burial  Board,  89  L. 
tTM  not  poisonous,  unless  he  has  sns-  T.  (N.  S.)  855. 
teined  real  and  sensible  damages  ihu^ 

15 
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Seo.  109.  InMciire  bnildliig  a  nnisaiiM.  —  While  a  man  has  a  right 
to  follow  his  own  tastes  and  inclinations  as  to  the  style  and  char- 
acter of  the  boilding  that  he  will  erect  upon  his  own  land,  yet  he 
has  no  right  to  erect  and  maintain  there,  a  building  that  is  dan- 
gerous, by  reason  of  the  materials  used  in,  or  the  manner  of  its 
construction,  or  that  is  inherently  weak  or  in  a  ruinous  condition 
and  liable  to  fall  and  do  injury  to  an  adjoining  owner  or  the  pub- 
lic. Such  a  building  on  a  public  street  is  a  public  nuisance,  and 
is  a  private  nuisance  to  those  owning  property  adjoining  it ;  and 
if  the  building  falls  and  inflicts  injury  upon  the  adjoining  owners 
or  their  property,  or  to  any  one  who  is  lawfully  in  its  vicinity, 
the  owner  is  liable  for  all  the  consequences  that  ensue  therefrom.' 

Sec.  110.  Daty  of  ownera  as  to  gattera,  etc  —  Although  buildings 
are  necessary  for  the  habitations  of  men,  and  essential  for  all  the 
various  uses  of  business,  yet  the  owners  of  them  are  called  upon 
to  exercise  the  highest  degree  of  care  to  prevent  their  becoming 
a  nuisance  to  others.  It  is  the  duty  of  the  owner  or  occupant  of 
a  building  to  keep  the  gutters  and  other  appliances  for  the  dis- 
charge of  the  water  from  the  roof  of  his  buildings  in  proper 
repair  and  condition  to  carry  off  the  water  that  collects  there,  and 
he  is  bound  to  have  them  of  sufficient  capacity  to  dischai^e  the 
water  that  may  fall  even  in  an  extraordinary  storm,  and  he  is 
bound  at  his  peril  to  keep  his  gutters  and  escape  pipes  in  proper 
repair ;  and  if,  from  any  cause,  or  cause  that  could  have  been 
prevented  by  the  exercise  of  human  foresight,  the  gutters  and 
pipes  fail  to  carry  off  the  water  from  his  roof,  whereby  the  build- 
ing of  an  adjoining  owner  or  occupant  is  flooded  and  his  property 
is  damaged,  he  is  liable  for  all  the  consequences  that  result  from 
such  defects.' 

1  Benson  v.  Saares,  28  How.  Pr.  (N.  eaves-troagh  or  otber   appliance   at- 

Y.)  511 ;  Ferguson  o.  Selma,  43  Ala.  tached  to  both  buUdings,  altboagh  the 

8d8 ;  Chute  «.  State,  19  Minn.  271.  consent  and  oo-operation  of  both  mnj 

'  Gilbert  v.  Beach,  4  Duer  (N.  Y.  be  necessary,  yet  the  duty  of  affirma> 

Sup.  Ct^,  423  ;  Bellows «.  Sackett,  15  tiye  action  is  on  the  owner  of  the 

Barb.  (N.  Y.  S.  G.)  06.     Where  a  per-  building  stated,  and  he  cannot  lie  by 

son's  building  is  so  erected  as  to  shoot  and  see  the  water  from  his  roof  de- 

the  rain  falling,  and  snow  and  ice  ac-  stroy  his  neighbor's  building  and  rely 

cumulating  there  upon  his  neighbor's  upon  his  neighbor's  passiveness   for 

buildings,  it  is  his  duty  to  prevent  defense.    Underwood  v.  Waldron,  88 

such  consequences,  and  if  to  prevent  Mich.  282. 
such  a  result  it  is  necesaary  to  put  an 
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Sec.   111.    Z>at7  as  to  dangoroiu  uses  of  propcorty. —  Every  person 

who,  for  hifi  own  profit  or  advantage,  brings  upon  his  premises, 
and  collects  and  keeps  there  any  thing  which,  if  it  escapes,  will 
do  damage  to  another,  snbject  to  some  exceptions  rendered  neces- 
sary for  the  protection  of  industrial  interests,  is  liable  for  all  the 
consequences  of  his  acts,  and  is  bound  at  his  peril  to  confine  it 
and  keep  it  in  upon  his  own  premises.'  If  he  does  not,  he  is 
answerable  for  all  the  damages  that  result  therefrom,  without  any 
reference  to  the  degree  of  care  or  skill  exercised  by  him  in  refer- 
ence thereto."  Therefore,  if  a  man  brings  water  upon  his  prem- 
ises by  artificial  means,  and  collects  and  keeps  it  there,  either  in 
reservoirs  or  in  pipes,  he  is  bound  at  his  peril  to  see  that  the 
water  does  not  escape,  to  the  damage  of  an  adjoining  owner.* 
But  if  the  water  is  thus  brought  upon  his  premises  by  artificial 
processes,  in  accordance  Mrith  the  provisions  of  a  special  or  gen- 
eral act  of  the  legislature,  and  the  provisions  of  the  act  have  been 
fuUy  complied  with,  the  party  is  only  bound  to  the  exercise  of 
such  reasonable  care,  to  prevent  the  escape  of  the  water  by  the 
bnrstmg  of  the  pipes  or  otherwise,  as  a  reasonable  man  would 
exercise  under  such  circumstances ;  and  if,  by  causes  that  could 
not  have  been  foreseen,  the  pipes  burst  and  the  water  escapes,  to 
the  injury  of  another,  he  is  not  liable,  except  negligence  on  his 
part  is  proved.* 

'Byland  v.  Fletcher,  L.  R.,  1  Ezeh.  winter  of  eztraordlDary  severity,  when 

265 ;  3  L.  B.,  H.  L.  880.  the  severest  frosts  ever  known  in  that 

*Oahill  V.  Eastman,  18  Minn.  324;  locality  set  in    and  continaed    nntil 

10  Am.  Rep.  184.  after  the  accident  for  which  this  snit 

'  Ball  V,  Nye,  99  Mass.  583  ;  Harri-  was  broaght,  a  large  quantity  of  water 

son  V,  Great    Northern    Railway,   8  escaped  from  the  neck  of  the  main, 

Hurlst  &  C.  231.  and  forcing  itself  through  the  ground, 

*In  Blyth  v.  Birmingham  Water-  flooded  the  plaintiff's    cellar.      The 

Works  Co.,  11  Ezch.  781,  the  defend-  pipes  had  been  laid  twenty -five  years, 

ants,  under  the  provision  of  an  act  of  and  had  worked  well  during  all  that 

parliament,   ]aid    down    their    water  time.     It  was  held  by  the  court  that 

pipes  in  the  city  of  Birmingham,  and  the  defendants  haviuff  complied  with 

provided  the  same  with  good  and  suf-  the  law,  could  not  be  held  cnargeable, 

ficieut  fire  plugs,  as  required  to  by  except  upon  proof  of  negligence,  and 

sud  act,  aud  in  all  respects  complied  that  the  fact  tnat  water  had  been  for 

▼ith  the  requirements  of  the  act  au-  some  time  observed  upon  the  surface 

thorizing  the  laying  down  of   their  of  the  firound  near  the  place  where 

pipes,  and  were  guuty  of  no  negll-  the  accident  occurred,  afforded  no  evl- 

g«nce  in  the  la^ng  down  or  in  the  denoe  of  the  fact, 
audntenance  of  the  same.    Daring  a 
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Seo.  112.  UablUty  lior  aioape  of  wiitar  iKoaghl  vpaa  ona't 

If  a  person  diverts  water  upon  his  premkes  by  means  of  an  arti- 
fidal  water-course,  or  an  aquedact,  and  collects  it  there  for  the 
purpose  of  a  fish  pond,  or  other  nse,  unless  it  has  been  brought 
there  under  the  provisions  of  a  special  or  general  law  which  has 
been  fully  complied  with,  he  is  liable  for  any  damage  that  resnlts 
therefrom,  either  from  an  overflow  of  the  water  or  other  causes, 
and  his  liability  will  not  depend  upon  the  question  of  the  degree 
of  care  which  he  has  exercised,  but  he  will  be  held  chargeable  for 
a  nuisance.' 

Sbo.  113.  IJabiltty  for  liua£M«iift  dralii8.--Eve]7  pe^ 
to  lay  drains  or  dig  trenches  upon  his  own  land,  carry  away  the 
water  from  his  house  or  premises,  and  so  long  as  ordinary  care 
and  prudence  is  observed  in  closing  them  and  keeping  them  in 
proper  condition  to  dischai^  the  water  without  damage  to  others, 
they  are  not  nuisances,  and  no  liability  exists  for  damages  that 
accidentally  result  to  others  therefrom.  But  if  they  are  not  of 
sufficient  capacity  to  discharge  the  water  for  the  discharge  of 
which  they  are  designed,  or  if  they  are  not  kept  properly  cleansed 
and  in  proper  repair,  the  owner  or  occupant  of  the  premises  is 
liable  as  for  a  nuisance  for  all  the  damages  that  result  there- 
from.' 

1  Fletcher  v.  Rjland,  L.  R.,  1  Ex.  ises,  and  provided  banks  thereto  of 
d65 ;  Wilson  v.  City  of  New  Bedford,  BufBdent  strength  to  withstand  the 
108  Mass.  261 ;  Smith  v.  Fletcher,  pressure  of  the  waters  which  ordina- 
Exch.,  Jane,  1872;  Pizlej  t^.  Clark,  rilj  passed  throneh  and  for  the  dis- 
85  N.  Y.  520.  Where  damages  resalt  charge  of  which  it  was  designed,  bat 
from  the  overflow  of  a  sewer  or  drain  not  of  soffident  strength  to  hold  and 
whidi  was  properly  constracted  with  discharffe  the  waters  that  were  often 
the  asual  appliances  so  as  to  carry  off  there  throagh  the  wrongful  acts  of 
the  water,  no  liability  exists  therefor,  others  ;  and  npon  one  occasion  the 
Eohlhammer  v.  Weisbach,  90  111.  311.  banks  gave  way  and  injured  the  plaint- 
Bat  if  water  is  brought  upon  one's  ifiTs  premises,  to  recover  for  the  dam- 
premises  in  a  tank,  and  reasonable  afes  of  which  this  action  was  broueht. 
means  are  not  taken  to  prevent  its  The  court  held  that  the  defenchmt 
escape,  from  any  cause,  as  by  freez-  was  liable.  See  also  Bagnall  v.  Lon- 
ing  ,  liability  attadies  resulting  from  don  &  North  Western  Bailroad  Co.,  1 
its  escape.  Chicago  &  N.  W.  R.  R.  Hurlst.  &  C.  544,  where  a  similar 
Co.  V,  uoag,  90  111.  889.  question    was   involved ;    Russell   v. 

^Rockwood    V.    Wilson,  11     Cush.  Shenton,  6  Jurist,  1059;    Tenant  v. 

(Mass.)  221.      In  Harrison  v.  Great  Golding,  1  Salk.  21 ;  Lord  Egremont  v. 

Northern  Railway  Co.,  8  Hurlst.  &  C.  Pulman,  M.  &  M.  404 ;  Hoare  v.  Dickin- 

281,  the    defendants  dug  a  drain  to  son,  2Ld.  Raym.  15CK8. 
carry  away  the  water  from  their  prem- 
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SiBa  114.  RqI*  m  to  o«HHpo6liy  a«w«n,  vto.  Ablon  ▼.  Gnuit— The 
rale  is,  that  every  person  who  confitructs  a  drain  or  cesB-pool 
upon  hiB  own  premises,  and  uses  it  for  his  own  purposee,  is 
bound  to  keep  the  filth  collected  there  from  becoming  a  nuisance 
to  his  neighbors.^  And  in  the  case  of  Alston  v.  Chrant^  it  was 
held  that  if,  by  reason  of  the  faulty  construction  of  a  sewer,  the 
filth  therefrom  percolates  through  the  soil  and  fills  the  cellars  of 
the  adjoining  premises,  or  does  other  damage  to  them,  the 
owner  of  the  land  is  liable  for  all  the  damages,  and  that,  too,  even 
though  he  is  the  owner  of  the  premises  into  which  the  filth  flows, 
and  the  persons  injured  are  his  own  tenants.'  But  if  a  landlord 
builds  a  sewer  or  drain  upon  his  own  premises,  and  at  the  same 
time  makes  drains  leading  thereto  from  the  houses  in  the  posses- 
sion of  his  tenants,  he  does  not  thereby  become  responsible  for  in- 
juries resulting  from  their  overflow  or  want  of  repair,  unless  he 
has  specially  covenanted  to  keep  them  in  repair.  Prima  fade 
the  duty  is  upon  the  occupant  to  keep  the  drains  in  repair.  The 
draining  of  premises  through  the  premises  of  another  is  an  ease- 
ment, and  the  right  must  be  exercised  in  such  a  way  as  to  pro- 
duce no  unnecessary  injury  or  annoyance  or  nuisance  to  the  ser- 
vient tenement.  The  rule  with  reference  to  a  drain  or  other  water- 
course is  the  same  as  in  reference  to  that  of  a  right  of  way.    The 

1  Marshall  v.  Cohen,  44  Ga.  489;  W.  &  A.  B.  L.  118  (Victoria).  In  this 
Wormerslej  v.  Church,  17  L.  T.  (N.  case  an  apper  tenant  in  cleaning  out  a 
S.)  190 ;  Cook  v.  Montagu,  26  id.  471;  cess-pool  upon  his  floor  which  escaped 
3Iackej  v,  GreenhiU,  30  Jur.  746;  through  the  floor,  and  damaged  the 
Draper  v,  Sperring.  4  L.  T.  (N.  S^  366;  plaintifTs  goods.  Held,  that  the  land- 
QordoQ  V.  Vestry  of  St.  James,  13  id.  lord  was  not  liahle.  See,  also,  Rob- 
511 ;  Guardians  of  Hendon  Union  v,  bins  v.  Mount,  4  Robertson  (N.  Y.  S. 
Bowles,  20  id.  609.  Where,  however,  C),  553 ;  Guardians  of  Hendon  v, 
a  building  is  rented  and  there  are  sev-  Bowles,  17  L.  J.  (N.  S.)  597. 
eral  tenants  occupying  diff^erent  floors,  *  3  Ell.  &  Bl.  128. 
and  there  is  a  water-closet  on  the  '  Brown  d.  Sargent,  1  Fost.  &  F.  112; 
second  floor,  the  landlord  is  not  liable  Child  o.  Boston,  4  Allen  (Mass.),  41 ; 
for  injuries  sustained  by  the  lower  Barton  d.  Syracuse,  37  Barb.  (N.  Y.  S. 
tenant  by  reason  of  the  water-closet  C.)  292  ;  McSwiney  «.  Hayes,  4  Ir.  Ea. 
becoming  a  nuisance  by  the  wrongful  R.  822.  In  Lord  E^remont  o.  Pul- 
acts  of  the  tenants.  The  landiora  is  man,  M.  h  M.  404,  it  was  held  that 
never  liable  for  nuisances  created  by  the  grant  of  a  water-course  through 
hia  tenants.  His  liability  extendls  the  land  of  another  imposes  upon  tne 
only  to  such  acts  of  the  tenants  as  are  grantee  the  duty  of  keeping  the  water- 
in  continuance  of  a  nuisance  existing  course  in  proper  repair,  and  that  if  it 
at  the  time  when  the  premises  were  is  allowed  to  go  to  uecay  or  get  out  of 
let,  or  such  as  were  created  by  the  repair,  whereby  the  lands  of  the 
tenant  by  the  express  permission  of  grantor  are  flooded,  the  grantee  will 
the  landlord.    M<^wan  v.  Mills,  2  W.  be  responsible  for  a  nuisance. 
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person  exercising  the  right  must  keep  it  in  repair,  and  mnst  see  to 
it  that  he  does  not  so  exercise  his  right  as  to  create  a  nuisance ; 
for  his  right  is  to  a  reasonable  use  for  the  purpose,  and  if  it  be- 
comes unreasonable,  he  is  liable  for  the  damages  that  ensue.^ 

Seo.  115.    Depoalting  onwholesoine  material,  eto^  on  one's  own  land, 

nniflance.  —  Depositing  any  thing  upon  one's  own  land,  which 
emits  an  offensive  or  unwholesome  smell,  that  floats  over  the  lands 
of  another,  producing  unreasonable  annoyance  or  discomfort,  or 
that  is  productive  of  deleterious  consequences,  is  an  actionable 
nuisance,  as  manure,"  decayed  vegetables,'  dead  animals,*  or  any 
thing  that  produces  injurious  results  in  the  manner  named.  Thus, 
in  the  case  last  cited,  an  animal  was  killed  upon  the  defendant's 
railroad,  near  the  plaintiflPs  dwelling-house,  by  one  of  its  locomo- 
tives, and  the  defendants  did  not  remove  it,  and  the  stench  there- 
from became  so  unwholesome  as  to  cause  the  plaintifPs  wife  to 
become  sick,  and  the  court  held,  that  the  defendants  were  guilty 
of  an  actionable  nuisance.  So,  too,  it  is  an  actionable  nuisance 
for  a  person  to  deposit  any  thing  of  a  noxious  character  upon  his 
land  which  either  by  being  carried  by  rains,  upon  the  surface,  or 
by  percolation  through  the  soil,  upon  the  premises  of  another, 
producing  injury  to  the  waters  of  a  well,  or  to  his  crops,  or  other- 
wise. Thus,  in  a  leading  case  upon  this  subject,'  the  plaintiffs 
owned  premises  adjoining  the  defendants.  They  dug  a  well 
thereon  for  the  use  of  their  manufactory,  both  to  supply  water 

^  In  Wilson  v.  New  Bedford,   108  erected  that  it  precipitates  the  rain 

Mass.  261,  the  rule  was  established  water  coUecting  thereon  in  time  of 

that  one  who  accamnlates  water  on  rain  and   storm    upon    the  walls  or 

his  own  land  artificially  is  liable  for  buildings    of    an    adjoining    owner, 

injuries  resulting  to  adjoining  owners  which  penetrates  the  same  and  causes 

from  the  escape  thereof,  even  by  per-  damage  and  the  person   making  sucli 

eolation  through  the  soil.     In  anotner  erection  cannot  shield  himself    from 

case.  Ball  v,  Nye,  99  id.  582,  it  was  liability  by  showing  that  if  the  wall 

held    that   a   person    maintaining   a  or  building  had  been   well   built  the 

vault  from  which  filthy  water  contin-  water  would  not  have  entered.     Gould 

nally  runs  or  percolates  either  above  v.  McEenna,  86  Penn.  St.  297. 

or  below  the  surface  into  the  lands  of  *  Savage  v.  Board  of  Health,  33  Barb, 

another,  whereby  such  person's  cellar  (N.  Y.)  344. 

or  well  is  injured,  is  liable  for  the  *  Rochester  v.  Collins,  12  Barb.  (N. 

damages     ensuing     therefrom.    The  Y.)  559. 

same  rule  of  liability  exists  where  a  *  Ellis  «.  Kansas  City,  etc,  R.  R.  Co., 

land-owner  makes  erection  upon  his  63  Mo.  181. 

land,  as  a  building  with  a   roof  so  *  Brown  «.  lUius,  25  Conn.  583. 
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for  a  steam  engine,  and  for  drinking  by  their  workmen.  Subse- 
qnentlj  the  defendants  erected  gas-works  on  their  land,  and  im- 
properly placed  on  the  surface  of  their  lot  near  the  line  of  the 
plaintifEs'  lot  large  quantities  of  coal  tar,  gas  lime,  and  other  nox- 
ious and  offensive  substances,  which  were  washed  by  the  surface 
water  into  the  well,  and  also  soaked  and  penetrated  into  the 
ground  and  the  well,  in  consequence  of  which  the  water  in  the 
well  was  corrupted  and  rendered  unfit  for  domestic  purposes. 
The  jury  having  found  a  verdict  for  the  plaintiffs,  it  was  sustained 
upon  appeal.  In  a  Massachusetts  case,^  a  similar  rule  was  adopted 
in  reference  to  injuries  resulting  from  a  vault,  so  that,  to  the  de- 
fendant's knowledge,  filthy  water  habitually  filtered  through  it. 
The  court  held  that  the  defendant  was  liable  for  the  nuisance, 
whether  the  filthy  waters  escaping  therefrom  entered  the  plaint- 
ifPs  land  either  upon  the  surface  or  by  percolation,  irrespective 
of  the  question  of  negligence.  In  a  later  case,'  the  injury  was 
from  a  reservoir  for  the  collection  and  retention  of  water,  the 
water  from  which  entered  the  plaintiff's  land  entirely  by  percola- 
tion, and  resulted  in  making  his  land  wet,  and  the  water  also 
entered  his  cellar,  and  the  court  held,  that  the  defendant  was 
liable  for  the  injurious  consequences.  In  a  Calif omia  case,'  a 
question  arose  as  to  injuries  resulting  from  water,  sand  and  clay 
bemg  swept  upon  a  person's  land  by  reason  of  the  opening  of  a 
mine  by  the  defendant,  which  was  carried  on  to  the  plaintiff's 
land  by  the  water  from  the  mine  and  destroyed  its  value  for  the 
purposes  of  cultivation.  The  court  held,  that  if  the  injury  com- 
plained of  was  the  direct  result  of  the  defendant's  act,  and  not 
the  mere  result  of  the  law  of  gravitation,  the  plaintiff  might 
recover  damages  from  the  injury,  and  was  entitled  to  have  the 
defendant  injoined  from  a  continuance  of  the  nuisance.^  But 
in  a  case  recently  decided  by  the  Supreme  Court  of  Michigan, 
it  is  held  that  in  order  to  recover  for  the  pollution  of  under- 

>  BaU  V.  Nye,  90  Mass.  583.  ^  See,  also,  Washburn  v,  Gilman,  64 

*  Wilson  V.  New  Bedford,  108  Mass.  Me.  168,  where  the  rules  as  to  the  right 

261.  of  a  party  to  recover  for  injuries  re- 

'  Bobinson  v.  Black  Diamond  Coal  suiting  to  his  premises  from  drift  stuff 

Co.,  60  QfX,  460.  thrown  into  a  stream,  are  given. 
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ground  percolating  water,  the  nse  producing  such  result  must  be 
unlawful  or  the  act  must  be  willful  or  negligent,^ 

8bo.    116.     Distinotlon  between  natural  and  artificial  oauaes  of  injury. 

— Any  artificial  device  by  which  water  or  other  substances  of 

1  In  tJpjohn  «.  Board  of  Health  for  here.  All  of  them  agree  that  the 
rMich.  Sup.  Gt.  1881),  vol.  24,  Alb.  L.  injurj  must  be  positive  and  sabstan- 
J.  455,  not  yet  reported,  the  complain,  tial,  and  Buch  as  fairly  imposes  upon 
ant  sought  to  enjoin  the  location  of  the  party  causing  it  the  duty  of  re- 
a  burying-ground  near  his  residence,  stxaint.  Columbus  Gas  Go  «.  Free- 
for  the  reason,  among  others,  that  it  land,  12  Ohio  St.  892,  400.  The  move- 
would  destroy  his  well.  It  was  held  ments  of  subsurface  waters  are  com- 
to  be  a  strong  circumstance  against  monly  so  obscure  that  rights  in  or 
his  application  that  he  had  volun-  respecting'  them  cannot  well  be  pre- 
tarily  bought  and  located  his  resi-  served.  They  do  not  often  have  a 
dence  in  the  immediate  vicinity  of  a  well-defined  channel,  and  it  is  not 
burying-ground  which  defendants  easy  in  many  cases  to  determine  in 
were  merely  proposing  to  enlarge  what  direction  their  movements  tend, 
without  bringing  it  nearer.  And  it  If  corrupted  at  one  point  the  effect 
appearing  further  that  complainant's  may  be  confined  within  very  narrow 
barnyard  was  nearer  the  well,  and  limits,  while  at  another,  though  no 
more  likely  than  the  burying-ground  surface  indications  would  lead  one  to 
to  injure  it,  hdd,  that  an  injunction  expect  it,  the  taint  might  follow  the 
should  be  denied.  It  is  a  query  water  for  miles.  In  some  cases  a 
whether  there  can  be  any  legal  new  well  at  a  considerable  distance 
ground  for  complaint  for  the  poUu-  from  an  old  one  may  withdraw  the 
tion  of  subterranean  waters  when  it  water  from  the  other  and  destroy  it, 
is  caused  by  a  proper  use,  without  while  in  other  cases  in  which  the 
D^egligenoe,  of  adjacent  premises.  If  same  result  would  seem  more  likelv, 
there  can  be  any  such  CTound  of  com-  there  is  no  perceptible  influence.    It 

glaint  it  can  only  be  when  the  injury  is  in  view  of  these  difficulties  that  the 
I  of  a  very  positive  and  substantitd  rule  of  law  has  become  established 
character.  It  has  been  decided  in  that  owners  of  the  soil  have  no  rights 
several  cases  that  the  percolation  of  in  sub-surface  waters  not  running  in 
filthy  matter  from  the  premises  of  well-defined  channels,  as  against  their 
the  party  who  suffers  it,  through  the  neighbors  who  may  withdraw  them 
soil  upon  the  premises  of  an  adjacent  by  wells  or  other  excavations.  Acton 
owner,  to  the  injury  of  the  latter,  is  v.  Blundell,  12  M.  &  W.  824;  Green- 
an  actionable  nuisance.  Tenant  v.  leaf  v,  Francis,  18  Pick.  (Mass.)  117; 
Goldwin,  1  Salk.  960 ;  Tate  v.  Parrish,  Boath  v.  Driscoll,  20  Conn.  638  ;  Chat- 
7  T.  B.  Monr.  (Ky.)  825 ;  Columbus  field  v.  Wilson.  28  Vt.  49  ;  Wheatly  c. 
Gas  Co.  «.  Freeland,  12  Ohio  St.  892 ;  Baugh,  25  Penn.  St.  628;  Bliss  r. 
Marshall  «.  Cohen,  44  Ga.  489;  Potts-  Gre^y ,  46  N.  T.  671;  Chase  «.  Silver- 
town  Gas  Co.  «.  Murphy,  89  Penn.  St  stone,  62  Me.  175;  Frazier  v.  Brown, 
257;  Green  v.  Nunnemacher,  86  Wis.  12  Ohio  St.  294  ;  New  Albany,  etc.,  B. 
60.  And  it  has  been  said  that  the  B.  Co.  o.  Peterson,  14  Ind.  112.  But  if 
liability  does  not  depend  upon  negli-  withdrawing  the  water  from  one's 
gence,  but  that  the  reasonable  pre-  well  by  an  excavation  on  adjoining 
caution  which  the  law  requires  is  lands  will  give  no  right  of  action  it  is 
effectually  to  exclude  the  filth  from  difficult  to  understand  how  corrnnt- 
the  neighbor's  land.  Ball  v.  Nye,  99  ing  its  waters  by  a  proper  use  of  the 
Mass.  682;  Hodgkinson  «.  Ennor,  4  adjoining  premises  can  be  actionable, 
B.  &  S.  229.  But  all  the  cases  in  when  there  is  no  actual  intent  to  in- 
which  this  doctrine  has  been  applied  jure,  and  no  negligence.  The  one  act 
were  cases  in  which,  consistent  with  destroys  the  well ,  and  the  other  does 
the  proper  use  of  the  premises,  the  no  more;  the  injury  is  the  same  in 
exclusion  was  practicable ;  and  none  kind  and  degree  in  the  two  cases, 
of  them  goes  to  the  extent  contended 
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that  character  are  collected  or  held,  where,  except  for  Bnch  device, 
they  would  not  be  collected  or  held,  and  which  maa/  escape,  either 
by  overflow,  percolation,  or  in  the  form  of  uozious  gafies,  upon  the 
premises  of  another,  is  a  nuisance ;  and  the  party  creating  it,  or 
upon  whose  premises  it  exists,  is  liable  for  all  the  damages  that 
ensae  from  such  escape.^  Thns,  while  no  one  is  bound  to  drain 
his  premises  of  the  water  collected  there  naturally,  however 
injurious  to  others  the  neglect  to  do  so  may  be,  yet,  if  he  has 
made  excavations  upon  his  own  premises,  in  which  the  water 
collects,  either  by  percolation  from  the  soil  or  falling  rains,  and 
becomes  stagnant  and  emits  noisome  and  unwholesome  gases,  to 
the  annoyance  of  others,  he  is  not  only  bound  to  abate  the 
nuisance,  but  is  also  liable  to  respond  in  damages  to  those  inju- 
riously affected  thereby.'  But  where  water  collects  in  low 
marshy  places,  and,  by  reason  of  becoming  stagnant,  emits  gases 
that  are  destructive  to  the  health,  and  lives  even,  of  the  com- 
munity, this  is  not  a  nuisance  in  the  legal  sense ;  and  the  owner 
of  the  land  is  not  bound  to  drain  it,  nor  can  he  be  subjected  to 
action  or  indictment  therefor.'  The  reason  is,  that  in  order  to 
create  a  legal  nuisance,  the  act  of  mem  must  have  contributed  to 
its  existence.  Ill  results,  however  extensive  or  serious,  that  flow 
from  natural  causes,  cannot  become  a  nuisance,  even  though  the 
person  upon  whose  premises  the  cause  exists  could  remove  it 
with  little  trouble  and  expense.^  Thus,  if  a  sand  bar  is  created 
in  the  bed  of  a  steam,  from  deposits  naturally  collecting  there, 
which  chokes  up  the  channel  and  sets  the  water  back  upon  the 
land  of  others,  and  thus  Alls  the  atmosphere  with  deleterious 
gases,  or  injures  the  premises  of  another,  the  owner  of  the  land 
upon  which  the  cause  exists  is  not  bound  to   remove  the  bar, 

*  Fletcher  v,  Ryland,  L.  B.,  1  Excb.        «  Mohr  «.  Gault   10  Wis.  518.    But 

965;  CaliUl  v,  B^astman,  18  Minn.  824  ;  if  a  person  has  made  any  changes  in 

QoMon  V,  Vestrj  of  St.  James,  18  L.  the  natural  condition  of  the  soil,  or  of 

T.  (N.  8.)  611;  Att'y-Oenl.  «.  Visitors  a  stream,  or  if  he  has  been  invested 

of  Colney  Hatch  Lunatic  Asylum,  19  with  certain  powers  by  the  legislature, 

^44.  he  is  bound  to  prevent  the  creation  of 

'  Baird  v,  Williamson,  88  L.  J.  (C.  a  nuisance  either  from  natural  or  arti- 

P.)  101;  liackey  «.  Greenhill,  80  Jur.  ficial  causes  about  his  premises.  Mai^ 

746;  Gardner  9.  Fraser,  22   D.  (8c)  gate     Pier    ()o.    v.   Local    Board    of 

1501;  Todd  e.  Boniett,  26  Jur.  874  Health,  20  L.  T.   (N.   8.)  564;  Bird  «. 

*HartweU  e.   Armstrong,   19  Barb.  Elwes,  18  id.   727  ^  McAulev  «.  Rob- 

(N.  T.  Sup.    Ct.)  166 ;  Woodruff  9.  ert8»  18  Giant's  Gh.  Ck.  (U.  C.)  665. 
FUur,  17  Id.  284. 

16 
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neither  is  he  chargeable  for  a  naiflance.'  Thns  it  will  be  seen 
that  a  ntiifiance  cannot  arise  from  the  neglect  of  one  to  remove 
that  which  exists  or  arises  from  purely  natural  causes.  But, 
when  the  cause  is  traceable  to  artificial  causes,  or  where  the  hand 
of  man  has,  in  any  essential  measure,  contributed  thereto,  the 
person  committing  the  wrongful  act  cannot  excuse  himself  from 
liability  upon  the  ground  that  natural  causes  conspired  with  his 
act  to  produce  the  ill  results."  Thus,  if  a  person  erects  a  building 
with  a  pitch  roof  so  as  to  precipitate  snow  or  ice  falling  or  form- 
ing thereon  upon  persons  passing  along  the  street,  he  cannot  de- 
fend against  his  liability  for  the  consequences  of  such  act,  upon  the 
ground  that  the  snow  fell  and  ice  formed  through  natural  causes,' 
or,  if  he  has  hung  any  thing  over  the  public  street,  as  a  sign,  he 
cannot  screen  himself  from  liability  upon  the  ground  that  the 
injury  would  not  have  occurred  if  the  sign  had  not  been  broken 
from  its  fastening  by  a  high  and  extraordinary  wind.*  The  natu- 
ral and  probable  consequences  of  an  act  must  always  be  regarded. 

Seo.  117.  Ziiafaility  for  Mtting  baok  water  by  dam  or  otherwiM. — If  a 

person  erects  a  dam  upon  a  stream,  and  sets  the  water  back,  he 
is  liable  to  a  land-owner  above  him  on  the  stream,  even  though 
the  water  does  not  overflow  the  land,  if  thereby  the  water  of  the 
stream  charges  the  land  with  water  and  spoils  the  grass  or  crops 
growing  thereon,  or  even  if  no  actual  damage  is  done  except  to 
make  that  soil  wet  and  spongy  which  otherwise  would  be  dry.* 
So,  too,  if  by  such  setting  back  of  the  water,  the  water  of  a  well 
or  spring  is  injured ;  and  that,  too,  whether  the  injury  results 
from  actual  overflow,  or  from  percolation.*  So  if  a  person  erects 
a  vault  or  cess-pool  upon  his  own  premises,  he  is  bound  at  his 
peril  to  keep  in  the  filth ;  for  if  it  escapes,  either  by  percolating 
through  the  earth  or  otherwise,  upon  the  premises  of  another,  he 

*  Mohr  «.  Chiult,  ante.  '  Shipley  «.   Fifty  Associates,   101 

*  Wilson  f).  City  of  New  Bedford,    Mass.  251. 

108  Mass.  261 ;  11  Am.  Rep.  352 ;  Mon-  ^  Salisbury    «.    Herchenioder,    106 

son  «.  Fuller,  15  Pick.  (Mass.)  554;  Mass.  458. 

Ball  V.  Nye,  99  Mass.  582  ;  Pizley  v,  *  Monson  Manufacturing  Co.  v.  Ful- 

Clark,   85    N.    Y.    520;  Fletcher   v  ler,  15  Pick.  (Mass.)  554;   Pixley  v. 

Ryland,   L.  B. ,   1    Exch.  265  ;  8  H.  Clark,  35  N.  Y.  520. 

L.  330;  Neal  o.  Henry,  Meigs  (Tenn.),  *  Fuller  v.  Chicopee  Manufacturing 

17;  Bigelowi*.  Newell,  10 Pick.  (Mass.)  Co.,    16    Gray  (Mass.).  46;    Neal  v, 

848.  Henry,  Meigs  (Tenn.),  17. 
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18  answerable  for  all  the  damages  that  ensue  therefrom.'  So  if  a 
man  erects  a  privy  npon  his  premises,  he  is  bound  at  his  peril  to 
prevent  its  infecting  the  atmosphere  with  noxions  smells,  to  the 
annoyance  of  others."  So  if  he  brings  water  into  his  house,  he 
must  see  to  it  that  it  does  not,  from  any  cause,  escape  to  the  in- 
jmy  of  his  neighbor's  property.^  So,  too,  where  water  is  penned 
back  by  a  dam,  or  where  it  is  brought,  or  from  any  artificial 
cause  thrown  upon  the  premises  of  another,  or  upon  the  party's 
own  premises,  and,  becoming  stagnant,  emits  noisome  or  unwhole- 
some vapors,  this  is  a  nuisance  for  which  the  party  creating  it 
will  be  liable  for  all  injuries  that  result  therefrom,  and  it  will  be 
no  defense  that  there  are  other  structures  that  contribute  to  the 
injury,  nor  can  there  be  any  prescriptive  right  acquired  to  inflict 
such  injuries.* 

Sec.  118.  P«no&  not  bound  to  dndn  his  lancU-In  Woo&ruff  v. 
Fishery  the  question  as  to  the  liability  of  owners  of  swamp  lands 
to  drain  them,  where  their  neglect  to  do  so  operated  injuriously 
to  the  health  and  comfort  of  the  neighborhood,  was  discussed  by 
the  court,  and  Hakd,  J.,  in  delivering  the  opinion  of  the  court, 
said :  '^  The  owners  of  these  lands  could  not  be  convicted  of  a 
public  nuisance  because  they  do  not  drain  these  swamps,  even 
though  they  were  the  owners  of  the  lands  upon  which  the  ob- 
structions are  situated.  Ko  liability  exists,  because,  vn,  a  state  of 
nature^  it  may  be  productive  of  sickness."  The  same  doctrine 
was  also  established  in  ScM^tweU  v.  Armatrongy*  in  a  case  involving 

^Bex  V.  Pedley,  1  Ad.   &  El.  822;  the  negligence  of  the  tenants  of  the 

Ball  V.  Kye,  99  Mass.  582;  Tenant  v.  upper  floors. 

eoldwin,  1  Salk.  860;  2  Ld.    Rajm.        ^Doaglaas  v.   State,  4   Wis.    887; 

1069 ;  6  Mod.  311.  Rookerz;.  Perkins,  14  id.  79;  Luning  v. 

•  Draper  v,  Sperring,  4  L.  T.  (N.  8.)  State,  1  Chand.  (Wis.)  178  ;  StoUghton 
265 ;  Marshal  v.  Cohen,  44  (H.  489  ;  v.  State,  5  Wis.  291 ;  Ck>m.  v.  Webb,  6 
Cook  V.  Montagu,  26  L.  T.  (N.  S.)  Band  (Ya.),  726 ;  Stephen  v.  Common- 
471.  wealth,  2  Leigh  (Va.),  759  ;  Miller  v, 

*  Fletcher  v.  Bvland,  L  K,  1  Exch.  Trneheart,  4  id.  569.  In  such  cases  the 
265.  In  Marshall  v.  Cohen,  44  Ghi.  plaintiff  must  show  the  healthfulness 
489;  9  Am.  Rep.  170,  it  was  held  that  Defore  and  after  the  dam  was  erected, 
where  the  owner  of  a  building  rented  and  from  that  the  jury  must  say 
the  lower  story  to  plaintiff,  and  the  whether  a  nuisance  was  created 
upper  story  to  other  tenants,  he  was  thereby.  Watson  v.  Van  Meter,  48 
liable  for  injuries  sustained  by  the  Iowa,  76. 

lower  tenant  from  the  overflow  of  a       *  17  Barb.  (N.  Y.  Sup.  Ct.)  224 
water^oset,  which  was  occasioned  by        *19  Barb.  (N.  Y.  Sup.  Ct.  166. 
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similar  qnestions.  In  Mohr  v.  OoaaU^  the  defendant  was  the  owner 
of  certain  lands,  including  the  bed  of  a  stream,  which  formed  the 
outlet  of  a  natural  pond.  Upon  the  occasion  of  a  severe  freshet, 
large  quantities  of  earth  and  debris  were  deposited  in  the  bed  of 
the  stream,  at  the  outlet  of  the  pond,  preventing  the  escape  of  the 
water  in  its  usual  flow,  and  thas  setting  it  back  upon  the  lands 
above,  and,  by  reason  of  the  vapors  arising  from  the  stagnant 
water  thus  set  back,  was  productive  of  much  sickness  and  dis- 
comfort in  the  neighborhood.  In  an  action  against  the  owner 
of  the  lands  upon  which  the  obstruction  existed,  it  was  held  by 
the  court  that  no  recovery  could  be  had  against  him,  unless  the 
injury  could  be  attributed  to  the  act  of  man,  rather  than  natural 
causes,  and  that,  in  order  to  make  out  a  nuisance,  it  must  be 
shown  that  it  is  the  result  of  human  agency  in  some  form.  No 
man  can  be  made  liable  for  injuries  resulting  from  natural  causes 
purely ;  but  if  he  has  done  some  act  which  interferes  with  the 
natural  condition  of  things,  and  through  his  interference  there- 
with, produces  injury  to  another,  he  is  liable  for  all  the  conse- 
quences that  can  be  traced  to  his  wrongful  act.*  Thus  one  land- 
owner cannot  be  made  liable  to  another  because  of  injuries  result- 
ing to  his  property  from  the  escape  of  surface  water  upon  his 
premieea,  owing  to  the  natural  formation  of  the  land ;  but  if  he 
erects  embankments  upon  his  own  land,  or  digs  trenches,  and  thus 
sends  the  water  upon  his  neighbor's  land  in  a  different  maimer,  or 
at  a  different  point  from  which  it  would  naturally  go  there,  he  has 
created  a  nuisance,  and  is  liable  for  all  the  consequences  of  his 
acts,^  and  this,  too,  even  though  no  real  damage  is  thus  inflicted 
upon  his  neighbor.  This  principle  is  well  illustrated  in  the  case 
of  BeUows  V.  SoLckett^  which  was  an  action  brought  to  recover  for 

110  Wis.  618.  Barwell,   2  Giff.   410;   Kanfibian  v. 

*Tnthill  V.  Soott,  43  Yt.  525;  Beard  Qriesemer,  26  Penn.  St.  407;  Latti. 

V,  Murphy,  87  id.  104 ;  MiUer  v,  Lau-  more  «.  Davis,  14  La.  161 ;  Gartis  «. 

bach,   47  Penn.   St.   155;   see,   also,  East  R.  R.  Co..  14  AUen  (Mara.),   55; 

Ohipman  v.  Palmer,  9  Hon  (N.  Y.),  Laney  v,  Jasper,  89  II].  46 ;  Adams  v. 

517.  Walker,  84  Conn.  466;  Gilham   v,   R. 

*  Tootle  V,  Clifton,  22  Ohio  St.  247 ;  R.  Co.,  49  HI.  484 ;  Sweet  v,  Cntts,  50 

10  Am.  Rep.  782 ;  Martin  v.  Riddle,  N.  H.  489;  Goodale  «.  Tattle,  29  N. 

26  Penn.  St.  415  ;  Laumiert/.  Francis,  Y.  467;  Hays  v.  Hinkleman,  68Petui. 

23  Mo.   181 ;  Bentz  v.   Armstrong,  8  St.  824. 

Watts  &  8.  (Penn.)  40;  Earl  ?;.  l>e-  *15  Barb.  (N.  Y.  Sup.  Ct.)  96. 
Hart,    12  N.   J.  Eq.  280;    Ennor  «. 
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injuries  snstaiaed  by  the  plaintiff,  by  reason  of  the  water  falling 
from  the  eavee  of  his  house,  npon  the  defendant's  own  land,  from 
which  it  escaped  upon  the  plaintiff's  premises,  and  damaged  the 
walls  and  timbers  of  his  dwelling-house.    The  defendant  was  the 
owner  of  a  small  story  and  half  dwelling-honse  whidi  was  erected 
some  twenty-five  years  before  the  bringing  of  the  action.    Some 
fourteen  years  before  the  canse  of  action  arose,  the  plaintiff  erected 
upon  his  lot  adjoining,  and  within  abont  eighteen  inches  of  the 
defendant's  honse,  a  large  threenstory  brick  dwelling.    The  solid 
gable  end  of  the  plaintiff's  bnilding  faced  the  east  side  of  the 
defendant's  bmlding,  the  roof  of  which  extended  north  and  south. 
The  plaintiff's  water  table  was  at  this  end  on  a  level  with  the 
gronnd.     The  plaintiff's  cellar  was  about  two  feet  lower  than  the 
cellar  of  the  defendant's  building,  and  the  ground  between  the 
boildingB  was  the  lowest  at  about  half  the  length  of  the  defend- 
ant's house.     The  water  falling  upon  the  defendant's  roof  fell 
between   the  two  buildings,  and  collecting  in  the  low  place  be- 
tween the  buildings,  penetrated  through  the  wall  of  the  plaint- 
iffs building  into  his  cellar,  which  was  the  injury  complained 
of.    It  appeared  that  a  slight  expenditure  of  money  or  labor  on 
the  part  of  the  plaintiff  would  have  obviated  aU  the  damage,  and 
that  the  defendant  was  not  in  possession  of  his  premises  and  had 
not  been  for  over  twelve  years,  and  that  the  plaintiff  never  com- 
plained to  him  of  the  injury  he  was  receiving  from  the  water 
from  his  roof,  or  in  any  wise  called  his  attention  thereto.     The 
plaintiff  having  obtained  a  verdict  in  the  court  below,  the  case 
came  before  the  supreme  court,  and  Johnson,  J.,  laid  down  the 
mle  applicable  to  this  class  of  injuries,  thus:  "The  defendant 
had  a  dear  right  to  erect  his  house,  to  cover  it  with  a  roof,  which 
would  prevent  the  rain  from  falling  upon  the  surface  it  covered, 
and  to  turn  the  water  fallmg  upon  the  roof  upon  any  portion  of 
Mb  own  land  at  any  point,  and  in  any  quantity  he  might  choose. 
But  for  such  interruption  or  diversion  to  the  manifest  injury  of 
another,  he  is  clearly  responsible.     Here,  owing  to  a  want  of 
suitable  repairs,  the  water  falling  upon  an  area  of  twenty-five 
feet  by  thirteen,  is  collected  at  a  single  point  and  precipitated  in 
an  unnatural  and  xmusual  quantity  and  manner,  so  near  the  plaint- 
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ifPs  premifies  as  necessarily  to  cause  him  an  injuiy.     It  is  said 
that  the  plaintiff  might  have  prevented  the  injury  by  a  suitable 
embankment  between  the  buildings,  and  that  by  neglecting  to 
make  such  an  embankment,  or  to  take  any  other  precautions  to 
prevent  the  water  from  flowing  through  his  wall,  he  is  to  be  re- 
garded as  contributing  in  some  degree  to  the  injury,  and  there- 
fore cannot  recover.     But  I  do  not  see  that  the  principle  applies 
in  a  case  like  this.     The  aggressor  can  never  say  that  it  was  the 
duty  of  the  assailed  to  ward  off  a  blow  unlawfully  aimed  at  him." 
In  Be7i8on  v.  Suarez^  the  defendant  had  erected  a  shed  upon  the 
extremity  of  his  land  adjoining  the  plaintiff's  land,  which  had 
fallen  into  decay.     The  defendant  had  rented  the  premises  and 
they  were  in  the  possession  of  a  tenant  at  the  time  when  the  injury 
happened.     The  shed  being  in  an  unsafe  condition  through  the 
neglect  of  the  defendant  and  his  tenants  to  repair,  it  was  blown 
down  upon   the    occasion  of  a  high    wind,   and  injured   the 
plaintiff's  buildings.     Peokham,  J.,  in  delivering  the  opinion  of 
the  court  said :    "  The  defendant  was  the  owner  of  the  tavern 
stand  and  appurtenances  where  the  old  shed  fell.     He  had  leased 
them,  and  covenanted  to  keep  them  in  repair.     He  failed  to  keep 
the  shed  in  repair,  and  as  a  consequence  of  its  being  left  in  a 
weak  and  dilapidated  condition,  it  blew  down  and  threw  down  a 
shed  belonging  to  the  plaintiff  and  injured  his  wagons.     I  am 
not  at  all  clear  that  it  was  necessary  to  show  any  covenant  to 
repair  by  the  defendant,  in  order  to  sustain  this  action, '  Sic  utere 
tuo  alienum  7ion  laedas^  is  a  sound  maxim  and  entirely  applica- 
ble to  this  case.     An  adjoining  owner  has  no  right  to  erect  a  nui- 
sance on  his  own  land  to  the  injury  of  his  neighbor.     He  cannot 
erect  so  weak  cmd  wnsafe  a  hv/Uding  that  it  sJiaUfaU  in  ordinary 
ti/meafronh  its  niere  inaecwrity  and  insufficient  strength  and  thus 
injure  the  buildings  or  property  of  his  neighbor,  without  being 
liable  for  the  injury.     Nor  can  he  shield  himself  from  liability 
by  charging  negligence  upon  his  neighbor  for  occupying  his  own 
premises  in  the  face  of  such  a  danger.' 


?>« 


1 28  How.  Pr.  (N.  Y.)  511 ;  Benson  «.  ants  for  injaries  from  insecare  house. 

Suarez.  19  Abb.Pr.  (N.  Y.)61;  Payne  But  see   Bobbins  t>.  Jones,  15  G  B. 

V,  Rogers,  2  H.  Bl.  850.  (N.  S.)  221 ;  Mullen  «.  St.  John,  57  N. 

«  Godley  v,  Haggerty,  20  Penn.  St.  Y.  66? ;  ScuUin  v.  Dolan.  4  Daly  (N. 

387,  as  to  liability  of  landlord  to  ten-  Y.  G.  P.),  168.     See  poU,  124,  n.  1. 
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Sso.  119.   BooM-owiiflr  is  bound  to  prevent  iqjnry  to  his  neigbbor  by 

nafon  of  bis  sreotion.—  The  casefi  cited  fullj  illustrate  the  doctrine 
annonnoed  in  the  text,  and  embody  the  principles  that  are  applica- 
ble in  all  cases  of  injury  to  property  by  one,  in  consequence  of  a 
wrongful  ose  of  the  property  of  another.  In  Belloioa  v.  Sachett^ 
the  erection  of  the  hoose  was  lawful  of  itself,  but  the  plaintiff 
was  bound  at  all  hazards  to  see  to  it,  tliat  the  water  falling  upon 
his  roof  and  descending  upon  his  land  in  quantities,  and  in  a  man- 
ner different  from  that  in  which  it  would  naturally  descend, 
should  not  injure  his  neighbor's  property,  and  that  while  his 
house  was  not  of  itself  a  nuisance,  yet  it  became  so  whenever  it 
80  far  changed  the  natural  course  and  condition  of  the  elements, 
as  to  trench  upon  the  rights  of  another.  A  man  may  erect  a 
house  upon  his  land,  and  may  construct  it  in  such  a  manner,  and 
with  such  a  roof  as  he  chooses,  but  he  is  bound  at  his  peril  to  pro- 
vide against  injury  to  his  neighbor.  In  Benson  v.  Sacvrez  this 
principle  is  still  further  illustrated.  In  that  case  the  doctrine  is 
fully  established,  that  a  man  may  not  do  that  upon  his  own  prem- 
ises, which  endangers  the  lives  or  property  of  adjoining  owners. 
That  if  he  builds  a  house  upon  his  land,  he  is  bound  to  build  it  of 
sufficient  strength  to  not  only  support  its  own  weight,  but  also  to 
withstand  the  usual  or  even  extraordinary  action  of  the  elements, 
and  not  only  that,  but  is  bound  at  all  times  to  keep  it  in  such  a 
state  of  repair,  as  will  prevent  it  from  doing  injury  to  his  neigh- 
bor or  traveler  upon  the  street  or  highway  by  reason  of  its  inher- 
ent weakness  or  want  of  repair.  These  cases  illustrate  the  prin- 
ciple that  one  cannot  be  deprived  of  a  lawful  use  of  his  property, 
even  though  another,  by  an  unlawful  use  of  his,  has  made  it 
dangerous  for  the  other  to  use  his  property  in  the  usual  lawful 
modes,  and  that  such  lawful  use,  even  in  the  presence  of  impend- 
ing danger  from  the  other,  will  not,  in  law,  be  regarded  as  con- 
tributory negligence. 

Sec.  120.  BaOdlngB  with  pitch  roofis  etc.  —  The  rule  is,  that  a  per- 
son who  erects  any  structure  in  a  locality  where,  if  it  is  not  prop- 
erly erected,  or  proper  precautions  are  not  taken  to  prevent  in- 
juries therefrom  after  its  erection,  he  is  liable  as  for  a  nuisance 
for  any  injuries  that  ensue  from  its  improper  construction  or 
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mamtenanoe,^  and  this  rale  applies  as  well  to  defects  in  the  style 
of  a  stmctnre,  as  to  defects  in  the  materials  or  mode  of  constrao- 
tion  itself.     The  role  may  be  said  to  be  that  (my  act  of  an  indi- 
vidualy  althcmgh  performed  upon  his  own  soU^  that  detracts  from 
the  safety  of  tramders  vpon  a  pvbUo  street  or  highway  is  a  nuir 
sancey  and  actionable  or  indictable  as  such.     Thns,  it  has  been 
held,  that  a  building  erected  on  or  near  the  line  of  a  pnblic  street, 
with  a  pitch  roof,  so  that  the  snow,  ice,  or  water  falling  or  form- 
ing thereon,  may  be  precipitated  npon  persons  passing  thereon, 
is  a  public  nuisance  rendering  the  person  erecting  or  maintain- 
ing the  same  liable  to  indictment,'  as  well  as  responsible  for  all 
injuries  resulting  therefrom.*    In  Walsh  v.  Meadj  ante,  it  ap- 
peared that  the  plaintiff  was  lawfully  passing  along  the  sidewalk 
in  front  of  a  building  owned  by  the  defendant  on  South  street, 
in  New  York  city,  when  a  quantity  of  snow  slid  from  the  roof, 
and  falling  upon  the  plaintiff,  produced  the  injury  for  which 
action  was  brought.     The  court  held,  that  the  defendant  was 
liable  for  the  injury  npon  the  gronnd  that  a  roof  so  constructed 
and  maintained  in  a  city  or  village  is  in  judgment  of  law  a  nui- 
sance, as  it  necessarily  imperils  the  safety  of  persons  passing  be- 
low it  in  the  lawful  use  of  the  street.*    The  question  as  to  whether 
the  owner  of  the  building,  or  the  tenant  in  possession,  is  liable 
for  the  injury  in  such  cases  has  been  variously  decided.      In 

>  MnUen  «.  St.  John,   ante;  Oagg  and  the  owner  permita  it  to  remain  in 

«.  Vetter,  ante;  Garland  «.  Towne,  55  that  condition,  and  an  injurj  resalta, 

N.  H.  55;  Salisbury  v.  Hercbinroder,  he  is  liable  therefor,  as  it  is  his  duty 

106  Maes.  458 ;  Grove  «.  Fort  Wayne,  to  exercise  care  to  keep  such  structare 

45  Ind.  429.     In  Scnllin  «.  Dolan,  4  safe.      Thas,  where  a  gas  company 

I>aly  (N.  Y.  C.  P.),  163,  the  plaintiff  was  had,  without  the  owner's  consent,  so 

injured  while  passing  along  a  public  affixed  a  wire  to  his  chimney  aa  to 

street  by  the  falling  of  a  stone  copinfir  render  it  unsafe  and  to    ultimately 

from  the  defendant's  chimney.     It  did  cause  its  fall  npon  a  person  paasing  in 

not  appear  that  the  chimney  was  in-  the  street,  it  was  held,  that  the  owner 

secure  when  built,  or  that  it  was  unfit  was   liable    primarily    therefor,    but 

for  the  purpose  for  whidb  it  was  in-  might  have  a  remedy  over  against  the 

tended,  and  that  the  coping  fell  and  gas  company  therefor.  Gray  v.  Boston 

injured  the  plaintiff  by  the  improper  Gas-light  Co.,  114  Mass.  149. 

and  nnanthorized  act  of  a  third  per-  '  Garland  v,  Towne,  55  N.  H.  55. 

son,  and  while  he  was  so  interfering  *  Garland  v.  Towne,  ante;  Shipley 

with  it.    It  was  held,  that  under  these  «.  Fifty  Associates,  101  Mass.  251 ;  106 

drcnmstancee  the  defendant  was  not  id.  194;  Walsh  «.  Mead,  8  Hun  (N. 

liable.    But,  if   a  chimney  or  other  YX  887. 

erection  becomes  unsafe  or  insecure  *  Shipley  «.  Fifty  Associates,  ante. 
by  the  unlawful  act  of  a  third  person. 
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Maaeachasetts,  it  is  held,  that  the  tenant  alone  ifi  responsible  for 
the  injaiy,  unless  the  landlord  has  covenanted  to  keep  the  build- 
ing in  repair,  or  retains  control  over  the  same  either  wholly  or  in 
p«rt  daring  the  term,*  but  in  New  York  the  owner  is  held  respon- 
sible upon  the  ground  that  he  alone  is  responsible  for  the  main- 
tenance of  the  building  in  such  a  condition  that  it  can  be  pro- 
ductive of  such  an  injury.*  Such  would  also  seem  to  be  the  rule 
in  New  Hampshire,  and  indeed  in  all  the  States  where  the  main- 
tenance of  a  building,  in  such  localities  with  a  roof  liable  to  be 
productive  of  such  injuries,  is  regarded  as  a  public  nuisance,  be- 
cause it  can  hardly  be  said  that  a  tenant  can  be  chargeable,  crim- 
inallj,  for  the  maintenance  of  such  a  building,  when  he  has  no 
authority  or  power  to  change  its  structural  condition.'  In  Massa- 
chusetts, and  in  some  other  States,*  a  distinction  is  made  as  to 
the  rule  of  liability,  where  a  thing  is  in  itself  a  nuisance,  and 
one  which  only  becomes  so  by  reason  of  the  negligence  of  the 
person  having  the  exclusive  possession  and  control  of  it ;  and  it 
is  held  that  only  the  person  having  exclusive  control  of  the  thing 
at  the  time  when  the  injury  complained  of  occurred,  and  through 
whose  n^ligence  it  occurred,  can  be  held  responsible  therefor.* 
These  cases  proceed  upon  the  theoiy  that  the  thing  is  not  a  nui- 
sance in  sSj  but  only  becomes  so  by  the  negligence  of  persons 
controlling  it,  while  the  class  of  cases  holding  that  the  thing  is  a 
noisaoce  in  96  proceed  upon  the  theory  that  the  thing  itself,  being 
such  that  it  may  be  productive  of  injury  if  not  properly  guarded 
and  cared  for,  the  person  erecting  it,  without  taking  measures  to 
prevent  it  from  being  productive  of  ill  results  in  am/  events  can- 
not rid  himself  from  the  consequences  of  his  act,  by  temporarily 
parting  with  his  control  over  it* 

Ssc.  121.  Role  In  Wilfloo  v.  OLty  of  Mew  Bedford^  The  doctrine 
applicable  to  the  class  of  actions  arising  from  the  construction  of 

*  Leonard  «.  Storer,  115  Mans.  86.        251 ;  Leonard  v,  Storer,  anU;   Fisher 

*  Walsb  e.  Mead.  ante.    Aleo,   see    v.  Thirkell,  21  Mich.  1. 

Swords  t,  Edgar,  59  N.  Y.,  28,  where  *  Leonard  v.  Storer,  115  Mass.  186; 

the  Msasadmaetts  doctrine    was  re-  Stewart  v.  Putnam.  127  id.  406;  Ship- 

padiated.  ley  e.  Fifty  Associates,  101  id.  251 ;  S. 

'  Garland  v.  Towne,  anU,  C,  106  id.  194;  MeUen  v,  Morrill.  126 

*  Mellen  «.  Morrill,  126  MaM.  645  ;  id.  546 ;  Fisher  v,  Thirkell,  ante. 
Shipley  v.  Fifty  Asaociates,   101  id.  «  Congreve  v.  Smith,  18  N.  Y.  79; 

27  Walsh  V.  Mead,  ante. 
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artificial  waterwajB  is  well  illastrated  in  a  recent  case  in  Maasa- 
chnsetts.'  In  that  case  the  plaintiff  was  the  owner  of  a  farm  with 
a  dwelling  and  bam  thereon,  and  the  defendant,  in  porsoance  of 
a  statute  to  provide  its  inhabitants  with  water  by  means  of  a  reser- 
voir and  aqaeduct,  porchased  of  the  plaintiff  a  portion  of  his 
land  "  for  the  purpose,"  as  expressed  in  the  agreement  of  sale, 
"  of  constructing,  using  and  maintaining  an  aqueduct  and  reser- 
voir, and  all  other  works  necessary  and  convenient  for  introducing 
water  into  the  city."  The  city,  in  pursuance  of  this  agreement, 
built  a  dam  on  the  premises  and  erected  a  very  large  artificial 
pond  or  reservoir  of  water,  within  about  a  thousand  feet  of  the 
plaintiff's  farm.  As  a  result  of  the  creation  of  this  reservoir,  the 
soil  of  his  farm  became  injuriously  impregnated  with  water,  and 
water  also  found  its  way  into  the  cellar  of  his  house ;  whetlier 
these  results  were  attributable  to  the  penetration  of  the  water 
from  the  reservoir,  or  whether  they  ensued  from  the  fact  that  the 
raising  of  the  pond  prevented  the  escape  of  the  water,  in  the  soil 

>  Wilson  V,  City  of  New  Bedford,  as  to  the  public,  rests  upon  the  owner. 
108  Mass.  261;  11  Am.  Rep.  852 ;  Mul-  Bat  if  be  is  compelled  to  paj  dam. 
len  V,  St.  John,  57  N.  Y.  567  ;  Gagg  v.  ages,  he  maj  reimburse  himself  bv 
Vetter,  41  Ind.  228.  The  rule  may  be  action  against  the  person  through 
stated  to  be  that,  if  a  person  know-  whose  act  the  defect  arose.  Gray  v, 
ingly  erects  or  maintains  an  insecure  Boston  Gas  Co.,  114  Mass.  149.  While 
building  or  other  structure  in  a  public  from  the  fact  that  the  building  proves 
place  he  is  liable  as  for  a  nuisance,  defective,  n^ligence  will  be  presumed 
Gagg  V.  Tetter,  ante.  But  that  the  (MuUin  «.  St.  John,  antii)^  yet  this 
original  act  being  lawful  of  itself,  he  presumption  may  be  rebutted  by  show- 
can  only  be  made  chargeable  for  in-  ing  that  the  building  was  originally 
juries  resulting  therefrom,  in  cases  properly  constructed,  and  had  been 
where  negligence  in  the  construction  properly  maintained,  and  that  its 
or  maintenance  thereof  is  attributable  faulty  condition  resulted  from  vU  nut- 
to  him.  Scullin  v.  Dolan,  4  Daly  (N.  jor,  or  from  the  act  of  a  third  person 
Y.  C.  P.),  168 ;  S.  P.,  Gagg  v,  Vetter,  which  he  had  no  reason  to  anticipate. 
ante.  And,  as  to  the  degree  of  care  Mahoney  v,  Libbey.  123  Mass.  20.  If 
required,  see  the  last-named  case,  in  a  person  does  all  in  his  power  to  erect 
which  the  whole  question  is  ably  dis-  a  safe  structure,  and  nas  exercised 
cussed  and  the  general  doctrine  aptly  proper  care  in  the  selection  of  mate- 
illustrated.  See,  also,  Gorham  v.  Gross,  rials  and  in  the  prosecution  of  the 
126  Mass.  282,  where  the  owner  of  a  work,  he  cannot  be  made  chargeable 
defective  party- wall  which  he  had  pro-  for  injuries  arising  from  occult  de- 
cured  to  be  built  by  contract,  and  which  fects  of  which  he  had  no  knowledge, 
he  had  accepted,  was  held  liable  for  or  which  he  had  no  reason  to  antid- 
injuries  to  the  property  of  an  adioin-  pate.  Walden  v.  I>inch,  70  Penn.  St. 
ing  owner,  occasioned  by  the  fall  of  460.  So  if  he  had  used  proper  pre- 
the  wall.  The  fact  that  the  building  cautions  to  ascertain  its  condition,  and 
has  become  unsafe  by  the  act  of  a  in  the  exercise  of  due  care  has  no 
third  person  does  not  excuse  liability,  reason  to  suppose  that  it  is  defective. 
The  duty  to  keep  in  a  safe  condition,  Schell  v.  Second  Nat'l  B'k,  14  Minn.  48. 
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itself,  as  it  had  previously  done  into  the  natural  stream,  did  not 
appear ;  bnt  that  the  damage  resulted  from  one  or  the  other  of 
these  causes,  by  reason  of  the  erection  of  the  reservoir,  was  a  fact 
found  in  the  case.  The  defendant  insisted  that  it  was  not  liable 
to  respond  in  damages  to  the  plaintifi.  That  the  purchase  by  it 
of  the  plaintifi  of  the  land  for  the  purposes  therein  named  es- 
topped the  plaintiff  from  settiQg  up  a  claim  for  damages  result- 
ing in  anywise  from  such  use.  But  the  court  held  that  the  de- 
fendant was  liable.  That  the  erection  of  this  artificial  pond  in 
the  vicinity  of  his  premises,  if  it  injured  his  land  either  by  im- 
pregnating the  soil  with  water  by  percolation,  or  by  cutting  off 
the  passage  of  the  .underground  water  in  its  ordinary  and  usual 
manner  into  the  natural  stream,  was  an  injuiy  to  the  right  of  the 
plaintiff  notwithstanding  the  conditions  of  the  conveyance. 
Chapman,  Ch.  J.,  in  delivering  the  judgment  of  the  court,  among 
other  things  said :  '^  We  think  the  petitioner's  claim  is  not  only 
sustained  by  authority,  but  is  founded  in  justice.  He  ought  to 
be  compensated,  and  the  law  would  be  defective  if  it  failed  to 
give  him  a  remedy.  The  agreement  which  was  made  by  the  peti- 
tioner  to  sell  the  respondent  a  tract  of  land  on  the  stream,  and 
the  deed  made  by  him  in  conformity  with  it,  are  not  to  be  con- 
strued as  a  release  of  damages  for  any  injuries  which  the  respond- 
ent might  sustain  to  his  other  land.*' ' 

Sec.   122.  Role  in  Fletcher  v.  R7]an(L-43o,    tOO,    in    the  case  of 

Fletcher  v.  Rylandj*  this  principle  is  aptly  announced  and  illus- 
trated. It  appeared  in  that  case  that  the  plaintiff  owned  a  colliery 
under  the  lands  occupied  by  the  defendants,  and  upon  which  was 
a  mill  operated  by  them  called  the  Ainsworth  Mill.  For  the  con- 
venience of  this  mill,  and  in  pursuance  of  an  arrangement  made 
with  Lord  Wilton,  the  defendant  made  a  reservoir  upon  his  land 
separated  from  the  mill  by  the  lands  of  two  other  persons  named 

I  Oaardians   of    Hendon   Union   v,  D.  (Sc.)  1251 ;  Qordner  v,  Fraeer,  22  id. 

Bowles,  20  L.   T.  (N.   S.)609;  17  id.  1501;  Todd  v.  Burnett,  26  Jur.  874; 

697 ;  Gordon  v,  Vestrj  of   St.  James,  JoUiffe  v,  WaUaslej  Board  of  Health, 

18  id.  511;  Phinisy  v,  Aagusta,  47  Ga.  29  L.  T.  (N.  S.)  582;  Womersley  v, 

293 ;  Hipkins  v.  Birmin^m  and  Staf-  Church,  17  id.  190. 

fordshire  Gas  C!o.,  1  L.T.  (N.  S.)  808;  'Law  Rep.,  1  Ezchq.  265,  affi'd, 8  H. 

Mackey  v.  Greenhill,  80  Jur.  746;  20  L.  Cas.  880. 
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Hutton  and  Whitehead.  Whitehead's  land  lay  to  the  north  of 
and  adjoining  the  land  over  the  Red  House  Colliery;  on  the 
west  it  adjoined  Hntton's  lands,  and  on  all  the  other  sides,  ad- 
joined Lord  Wilton's  land.  Hntton's  land  lay  to  the  west  of 
and  adjoining  Whitehead's  land ;  on  the  north  it  adjoined  the 
lands  of  Lord  Wilton,  in  which  the  reservoir  was  constructed, 
and  on  the  south  it  adjoined  the  Ked  House  Colliery  and  the 
defendant's  mill,  the  mill  lying  to  the  west  of  the  colliery.  The 
seams  of  coal  to  the  Ked  House  Colliery  continued  under  the 
lands  of  Hutton  and  Whitehead,  and  under  the  lands  of  Lord 
Wilton  in  which  the  reservoir  was  made,  their  dip  being  down- 
ward, from  north-east  to  south-west.  The  co^l  under  the  side  of 
the  reservoir,  and  under  Lord  Wilton's  land  lying  between  that 
site  and  Hutton's  land  as  well  as  under  the  lands  of  Hutton  and 
Whitehead,  had,  at  some  time  beyond  the  memory  of  man,  been 
partially  marked;  and  before  the  plaintiff  began  working  the 
Red  House  Colliery,  the  old  coal  working  under  the  site  of  the 
reservoir  communicated  with  old  coal  workings  upon  White- 
head's land  by  means  of  the  intervening  old  coal  workings  under 
the  land  of  Hutton  and  under  the  land  of  Lord  Wilton  lying  to 
the  north  of  Hutton's  land.  The  plaintiff,  shortly  after  he  com- 
menced the  working  of  the  Red  House  Colliery,  also  made 
arrangements  with  Whitehead  to  work  the  ungotten  coal  lying 
under  his  land  by  means  of  the  Red  House  pit.  In  pursuance 
of  this  arrangement,  he,  in  1851,  worked  through  into  the  coal 
under  Whitehead's  land  and  thus  opened  up  a  communication 
between  the  two  mines  into  the  old  workings  there,  and  thus,  by 
means  of  these  workings,  opened  up  a  communication  with  the 
old  workings  under  the  reservoir,  so  that  water  escaping  from  the 
reservoir  would  find  its  way  through  these  channels  into  the  Red 
House  Colliery.  Lord  Wilton  was  ignorant  of  the  arrangement 
between  the  plaintiff  and  Whitehead,  and  of  the  plaintiff's  work- 
ings in  the  coal  under  Whitehead's  land,  but  the  fact  afterward 
became  known  to  his  agent,  and  no  objection  was  made  by  him 
to  the  plaintiff's  working  there.  The  defendants  constructed  the 
reservoir  in  question  several  years  after  the  plaintiff  had  worked 
the  coal  in  the  two  workings,  and  after  the  communication  be- 
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tween  the  mines  had  thus  been  effected,  but  neither  they  nor 
dieir  agents  had  any  knowledge  of  this  fact  nntil  after  the 
reservoir  had  bnrst  and  the  damage  been  done.  In  the  construc- 
tion of  the  reservoir  the  defendants  employed  a  sidllfnl  and  com- 
petent engiQeer,  and  also  competent  contractors,  by  whom  the 
site  for  the  reservoir  was  selected,  and  in  pursuance  of  whose 
plans  it  was  constructed.  On  the  part  of  the  defendants  them- 
selves it  was  found  that  there  was  no  negligence  whatever,  but 
the  engineer  and  contractors  did  not  make  suitable  provision  for 
the  snpport  of  the  pressure  of  the  water  in  the  reservoir,  in  view 
of  the  old  shafts  that  were  found  located  beneath  it.  The  reser- 
voir was  completed  early  in  December,  1860,  and  when  it  was 
partly  fQled  with  water,  one  of  the  old  shafts  gave  way  and  burst 
downwards,  and  the  water  flowed  down  the  shaft  into  the  old 
working,  and  thence  found  its  way  into  the  Red  House  Oolliery, 
where  the  damage  was  done.  The  case  was  heard  in  exchequer 
upon  a  (^se  stated,  and  the  question  submitted  to  it  was,  whether 
under  this  state  of  facts  the  plaintiff  was  entitled  to  recover  any, 
and  if  so,  whcEt  damages  ?  The  questions  involved  in  the  case 
were  most  ably  argued,  and  Blackbtjbn,  J.,  in  delivering  the 
opinion  of  the  court,  entered  into  an  exhaustive  review  of  the 
principles  involved  in  the  case,  holding  that  the  plaintiff  was 
clearly  entitled  to  recover,  and  giving  utterance  to  that  principle 
which  has  since  been  so  largely  and  approvingly  quoted  by  the 
courts  of  this  country,  as  follows :  '^  We  think  that  the  true  rule 
is,  that  he  who,  for  his  own  purposes,  brings  on  his  lands,  and  col- 
lects and  keeps  there,  any  thing  likely  to  do  mischief,  if  it  escapes, 
must  keep  it  in  at  his  peril,  and  if  he  does  not  do  so,  is  prima 
facie  liable  for  all  damages  whidi  are  the  natural  consequences 
of  its  escape.  *  *  *  The  person  whose  grass  or  com  is  eaten 
down  by  l^e  escapiug  cattle  of  his  neighbor,^  or  whose  mine  is 
flooded  by  the  escaping  water  from  his  neighbor's  reservoir,*  or 
whose  cellar  is  invaded  by  the  filth  from  his  neighbor's  privy,' 

>  Tenant  v.  Goldwii^,  3  Lord  Ray-  *  Walter  v,  Selfe,4  Eiig.  Law  &  Eq. 

mond,  1069 ;  Cox  v,  Bnrbridge,  82  L  80 ;  Bellamy  v.  Gomb^l?  F.  G.  (Sootch) 

J.  (C.  P.)  89;  May  v. Bnidett, 9  Ad.  &  159;  Norris  «.  Barnes,  L.  R.,  7  Q.  B. 

El.  (Q  B.)  101.  687 ;  Hart  v.  Taylor.  4  Mar.  (Scotch) 

*  Leif  b's  Nisi  PritiB,  j»5 :  Tenant  v.  818 . 
Qoldwin,  1  Salk.  31;  Smith  v.  Hum- 
bert,  3  Kerr  (N.  B.),  603. 
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whoee  habitation  is  made  unhealthy  by  the  f  omeB  and  noisome 
yapoFB  of  his  neighbor's  alkali  works,^  is  damnified  without  any 
fanlt  of  his  own,  and  it  seems  but  reasonable  and  jast,  that  the 
neighbor  who  has  bronght  something  out  of  his  own  property, 
which  was  not  naturally  there,  harmless  to  others,  so  long  as  it 
is  confined  to  his  own  property,  but  mischievous  if  it  gets  on  to 
his  neighbor's,  should  make  good  the  damage  which  ensues  if  he 
does  not  succeed  in  confining  it  to  his  own  property.  But  for 
his  bringing  it  there,  no  mischief  could  have  ensued,  and  it  seems 
but  just  that  he  should  at  his  peril  keep  it  there,  so  that  no  mis- 
chief may  ensue,  or  answer  for  the  natural  and  anticipated  con- 
sequences. And  upon  authority,  we  think  this  to  be  the  law, 
whether  the  thing  so  brought  be  beasts  or  water,  or  filth  or 
strenches."" 

8bo.  123.  Rule  as  to  oooapants  of  difiiBroit  floora  of  the  same  bnildiiig. 

Root  v.Feddan. —  But  while  this  is  the  rule  as  between  those 
owning  and  occupying  separate  buildings  or  premises,  yet,  as  be- 
tween the  occupants  of  different  fioors  of  the  same  building,  the 
rule  is  different,  and  each  occupant  is  only  bound  to  the  exercise 

'Smith  V.     Fletcher,  Exch.    1873  gine  woald  be  liable  for  the  oonee- 

Sme);  BagnaU  v.  London  N.  W.  R.  R.  quences  of  its  explosion,  irrespective 
.,  7  H.  &  K.  428 ;  Gahill  v.  Eastman,  of  the  question  of  negligence,  but  the 
18  Minn.  824, 10  Am.  Rep.  184  cases  almost  uniformly  hold  that  no 
*The  rule  announced  in  this  case  liability  exists,  unless  negligence  in 
cannot  be  sustained  to  its  fuU  extent;  some  respect  can  be  predicated.  Lo- 
as  applied  to  water,  and  agencies  of  see  o.  Buchanan,  51  N.  Y.  476 ;  Mar- 
that  character,  it  has  been  generaUy  shall  v.  Welwood,  88  N.  J.  L.  889; 
adopted,  but,  when  the  court  attempts  Saltonstall  v.  Banker,  8  Gray  (Mass.), 
to  give  it  general  application,  by  the  195;  Losee  v.  Saratoga  Paper  Co.,  4^ 
broad  assertion  that  it  is  applicable  to  How.  Pr.  (N.  Y.)  885;  Call  v,  Allen,  1 
" any  thing  Wcdy  to  do  muchief  if  it  Allen  (Mass.),  187.  So,  too,  every  per- 
eseapes"  the  rule  is  met  by  so  many  son  building  a  fire  upon  his  premises 
exceptions,  that  it  ceases  to  be  a  gen-  would  be  bound  at  all  hazards  to  pre- 
eral  rule.  Under  this  rule  a  person  who  vent  its  spread,  yet  the  rule  is  that  he 
brings  gunpowder  upon  his  premises  can  only  be  held  responsible  when  he 
in  however  small  Quantities,  for  has  been  guilty  of  negligence  in  its 
lawful  purposes,  and  who  exer-  use.  And  so  we  might  proceed  through 
cises  the  highest  degree  of  care  in  its  a  wide  field  of  exceptions  that  destroy 
keeping,  would  be  liable  for  the  con-  the  validity  of  this  rule.  The  rule 
sequences  of  an  accidental  explosion,  must  necessarily  be  restricted  to  those 
but  there  are  a  highly  respectable  uses  of  property  which  amount  to  a 
class  of  cases  in  which  it  is  held,  that  nuisance,  and  cannot  be  applicable  to 
he  is  only  liable  in  case  he  rugUgenUy  any  case  where  the  question  of  negli- 
kept  it.  People  v.  Sands,  1  Johns,  gence  enters  as  an  element  into  the 
(N.  Y)  78 ;  Heeg  v.  Lich,  16  Hun  (N.  Y.),  question  of  liability. 
257.   So  too  a  person  uidng  a  steam  en. 
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of  reasonable  care  to  prevent  injnry  from  an  overflow  or  escape 
of  the  water.  For  injnries  resulting  from  apparent  defects,  or 
from  caosee  that  would  reasonably  be  anticipated,  liability  exists, 
but  not  when  the  ill  results  are  purely  accidental  and  not  in  any 
measure  attributable  to  the  negligence  of  the  occupant.  In  liosa 
V.  Fedden^  the  plaintiff  was  tenant  from  year  to  year  of  the 
ground  floor  of  No.  2  Queen  street,  Newcastle,  where  he  carried 
on  business  as  an  iron  monger.  The  defendants,  from  year  to 
year,  of  the  second  floor  of  the  same  house,  which  they  occupied 
as  oflices,  some  time  between  the  evening  of  Saturday,  the 
26th  of  November,  and  the  morning  of  Monday,  the  28th  of 
November,  1870,  water  escaped  from  a  water-closet  in  the  defend- 
ant's premises,  found  its  way  down  through  the  first  floor  to  the 
ground  floor  and  there  did  damage  to  the  plaintiffs  premises  and 
goods  to  the  extent  of  £79  Ss.  3d.  This  damage  the  plaintiff 
sought  to  recover  from  the  defendants  in  this  action.  The  plaint- 
i£b  daim  to  recover  upon  two  grounds.  First,  that  the  mischief 
arose  from  the  negligence  of  the  defendants.  Upon  this  matter 
the  evidence  was  very  slight,  and  there  was  no  inconsistency  in 
it.  The  closet  was  inside  the  defendants'  private  office,  and  no 
one  had  access  to  it  but  the  two  partners  in  the  defendants'  Arm, 
and  it  was  for  their  exclusive  use.  One  of  the  partners  was  from 
home  at  the  time  of  the  occurrence ;  the  other  partner,  who  was 
called  as  a  witness,  stated  that  the  closet  had  previously  to  the 
Saturday  been  in  good  order ;  that  he  believed  that  he  had  used 
it  on  the  Saturday  morning  and  found  nothing  amiss,  and  no  one 
could  have  used  it  afterward ;  that  on  the  Saturday  evening  at 
about  6  or  6:30,  he  washed  his  hands  at  the  wash-stand  in  the 
same  room  with  the  closet,  and  nothing  then  appeared  to  be  the 
matter  with  it.  He  then  left  the  oflSce  and  no  one  entered  it 
again  until  Monday  morning.  On  the  Monday  morning  when 
the  plaintiff  came  to  his  shop,  he  found  the  damage  done.  To- 
gether with  a  plumber,  whom  he  had  sent  for,  he  traced  the 
escape  of  water  upward  to  the  second  floor.  They  obtained 
access  to  the  defendants'  ofSces  and  the  closet  inside,  and  found 
that  the  water  had  overflowed  the  pan.     On  examination  it  ap- 

»L.  R.,  7Q.B.  661. 
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peared  the  cause  of  this  was  that  the  valve  admitting  the  supply 
of  water  to  the  pan  had  given  way  and  failed  to  dose,  and  the 
over-flow  pipe  had  become  stuifed  with  paper ;  the  valve,  the 
defect  in  which  was  the  real  cause  of  the  mischief,  was  under  the 
seat  of  the  closet,  and  could  only  be  reached  or  seen  by  removing 
the  woodwork.  Upon  this  evidence  the  court  held  that  the  de- 
fendants were  not  guilty  of  any  negligence.  Up  to  Saturday 
evening  there  was  no  reason  to  suspect  that  the  valve  had  given 
way,  or  was  in  any  danger  of  giving  way,  or  that  any  thing  was 
wrong  with  the  closet,  and  there  was  no  reason  to  anticipate  any 
danger  therefrom.  But  it  was  insisted,  on  behalf  of  the  plaint- 
ifiF,  that  he  was  entitled  to  recover,  even  in  the  absence  of  any 
negligence  on  the  part  of  the  defendants.  The  court  say  :  "  It  is 
argued  upon  the  authority  of  Mylands  v.  Fletcher ^^  and  other 
cases  similar  in  principle,  that  the  defendant  is  responsible  for 
this  injury.  In  that  case  it  was  decided  that,  as  between 
adjoining  owners,  one  who  diverted  water  from  its  natural 
flow,  and  accumulated  it  on  his  own  land  for  his  own  purposes, 
is  bound,  at  all  hazards,  to  prevent  its  escape,  and  if  it  does 
escape,  negligence  or  no  negligence,  he  is  responsibe  to  his  neigh- 
bor for  the  consequences.  It  is  contended  that  the  same  rule  ap- 
plies to  this  case.  On  the  other  hand,  the  case  of  Carstairs  v. 
Taylor^  has  been  cited.  In  that  case  the  plaintiff  was  the 
occupier  of  the  ground  floor  of  a  warehouse,  and  the  defendant 
of  the  upper  part.  The  water  from  the  roof  was  collected  by 
gutters  into  a  box.  The  water  escaped  and  injured  the  plaintiffs 
goods  in  his  warehouse  below ;  and  it  was  held  that  the  defendant 
was  not  liable  for  this  damage.  That  ease  is  not,  I  think,  at  all 
a  direct  authority  for  the  decision  of  the  present ;  it  differs  in 
two  important  particulars.  The  apparatus  for  conducting  the 
water  was  there  as  much  for  the  benefit  of  the  plaintiff  as  of  the 
defendant,  a  fact  upon  which  much  stress  is  laid  in  the  judgment 
of  Bbamwbll,  B.,  while  here  the  water-closet  was  solely  for  the 
defendants'  benefit ;  and  further,  in  that  case,  the  circumstance 
that  caused  the  damage  was  one  falling  under  the  head  of  vis 
m(yoT,  a  fact  to  which  much  weight  is  given  by  the  Lobd  Chief 

>  L.  R..  8  H.  L.  830.  •  L.  R.,  6  Exch.  217. 
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Babok  and  Marith,  B.  This  cannot  be  said  in  the  present  case. 
I  think,  howeyer,  that  the  judgment  in  Oa/rstai/rs  v.  Taylor  leaves 
it  very  doubtful  whether  the  rule  of  law,  laid  down' in  Fletcher 
V.  Bylamdsj^  in  the  case  of  adjacent  owners,  applies  to  the  case 
of  two  persons  occupying  two  floors  of  the  same  house.  But  as- 
Boming  the  rule  to  apply,  is  the  present  case  within  it  ?  As  be- 
tween the  occupiers  of  part  of  a  house  —  a  thing  wholly  artificial 
— it  is  rather  a  straining  of  language  to  speak  of  any  one  state 
of  things  as  more  nat/ural  than  another.  But  I  think  that  in  the 
words  of  Mabtin,  B.,  in  the  case  already  referred  to,  "  one  who 
takes  a  floor  of  a  house  must  be  held  to  take  the  premises  as  they 
are."  As  far  as  he  is  concerned,  I  think  the  state  of  things  then 
existing  may  be  treated  as  the  natural  state  of  things,  and  the  flow 
of  water  through  ciBtems  and  pipes  then  in  operation  as  equiva- 
lent to  the  natural  flow  of  water.  I  think  he  takes  subject  to  the 
ordinary  risks  arising  from  the  use  of  the  rest  of  the  house  as  it 
stands ;  and  that  one  who  merely  continues  to  use  the  rest  of  the 
house  as  it  stands  and  in  the  ordinary  manner  does  not  fall  within 
the  rule  laid  down  in  Fletcher  v.  Hylands,  and  in  the  absence 
of  n^ligence,  is  not  liable  for  the  consequences;  and,  in  the 
present  case,  there  is  nothing  to  show,  nor  has  it  been  suggested, 
that  it  has  been  in  any  way  altered  since  the  plaintifl  became 
tenant  of  the  ground  floor,  or  that  it  has  been  used  in  any  but 
the  ordinary  manner.  The  question  is  one  of  some  difficulty,  but 
my  opinion  is  that,  under  the  circumstances  of  the  case,  in  the 
absence  of  negligence  on  the  part  of  the  defendants,  they  are  not 
liable  for  the  damage  which  the  plaintiff  has  sustained.  Blaoe- 
Busir,  J.,  said :  ^^  I  think  it  is  impossible  to  say  that  defendants, 
as  occupiers  of  the  upper  story  of  a  house,  were  liable  to  the 
plaintiff  under  the  circumstances  found  in  the  case.  The  water- 
doset  and  the  supply-pipe  are  for  their  convenience  and  use,  but 
1  cannot  think  there  is  any  obligation  on  them  at  all  hazards  to 
keep  the  pipe  from  bursting  or  otherwise  getting  out  of  order. 
The  cause  of  the  overflow  was  the  valve  of  the  supply-pipe  get- 
ting out  of  order,  and  the  escape-pipe  being  choked  with  paper, 
and  the  judge  has  expressly  found  that  there  was  no  negligence, 

>  L.  R.,  8  H  L.  880 
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and  the  only  ground  taken  by  the  plaintiff  is,  that  the  plaintiff 
and  defendants,  being  occnpiers  under  the  same  landlord,  the  de- 
fendants, being  the  occupiers  of  the  upper  story,  contracted  an 
obligation  binding  them  in  &vor  of  the  plaintiff,  the  occupier  of 
the  lower  story,  to  keep  the  water  in  at  their  peril.    I  do  not 
agree  to  that ;  I  do  not  think  the  maxim  ^'Sic  utere  tuo  vi  alir 
enum  non  laedas^^  applies.     Negligence  is  negatived,  and  prob- 
ably if  the  defendants  had  got  notice  of  the  state  of  the  valve  and 
pipe  and-  had  done  nothing,  there  might  have  been  ground  for 
the  argument  that  they  were  liable  for  the  consequences ;  but  I 
do  not  think  the  law  casts  on  tho  defendants  any  such  obligation 
as  the  plaintiff  contends  for.     The  judgment  must,  therefore,  be 
affirmed.     Mellob,  J. — I  am  of  the  same  opinion.    I  was  pre- 
pared to  listen  to  any  authority  m  favor  of  the  plaintiff,  but  none 
has  been  found.     In  the  absence  of  negligence,  there  is  nothing 
in  the  relative  position  of  the  parties  which  would  make  the  de- 
fendants liable.     The  statement  in  the  case  rendered  the  judge^s 
decision  doubtful,  but  this  was  cleared  up  when  the  judgment 
was  read.     I  was  very  glad  thskt  this  was  done.    .1  am  quite  satis- 
fied with  the  reasoning  in  it.     Fletcher  v.  Rylwnde  does  not  ap- 
ply ;  and  Carstaira  v.  Taylor  is  a  much  stronger  case  than  the 
present,  as  it  seems  to  me,  in  favor  of  the  defendants." 


Seo.   124.  Ziiabllity  of  landlord  to  tonant  for  niiiMiioM.~The  case-  of 

Ma/rshaU  v.  Cohen^  might  be  regarded  as  in  conflict  with  the 
doctrine  of  this  case,  but  an  examination  of  the  facts  of  the  case 
shows  that  the  defendant  was  clearly  chargeable  with  negligence, 
and  that  this  was  the  ground  upon  which  the  court  upheld  the  ac- 
tion. It  appeared  that  the  plaintiff  was  the  occupant  of  the  ground 
floor  of  a  building  owned  by  the  defendant ;  the  upper  portion  of 
the  building  was  occupied  by  other  tenants ;  there  was  a  water- 
closet  on  the  upper  floor  for  the  convenience  and  use  of  the  ten- 
ants of  that  floor ;  the  water-closet  and  pipes  were  not  in  a  defect- 
ive condition,  and,  therefore,  were  not  a  nuisance  when  the  plaint- 
iff rented  the  store.  But  it  did  appear  that  the  closet  was  used 
not  only  by  the  tenants,  but  was  open  night  and  day  for  the  use 

>  44  Ga.  489;  9  Am.  Rep.  170. 
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of  outsiders,  and  was  at  timee  in  very  bad  condition,  and  the 
plnmber,  who  had  been  called  by  her  on  one  or  two  occasions  to 
repair  the  closet,  advised  her  to  dose  it  up.  It  also  appeared 
that  previous  to  the  damage  sued  for  there  had  been  a  leakage 
and  her  attention  was  called  to  it,  amd  she  promised  to  refpair  ity 
but  neglected  so  to  do,  and  the  result  was  that  the  water  over- 
flowed and  injured  the  plaintiffs  goods.  Loohbah,  G.  J.,  says : 
"There  is  nothing  clearer,  as  a  principle  of  law,  than  that  a  party 
is  liable  for  damages  done  by  himself,  his  servants  or  agents  in 
maintaining  and  keeping  up  a  private  nuisance.  The  evidence 
in  this  case  shows  that  this  closet  was,  at  times,  in  very  bad  order 
and  condition ;  that  it  was  kept  in  this  condition,  *  *  * 
And  it  appears,  previous  to  the  damage  sued  for,  there  was  a 
leakage  of  which  she  was  notified,  and  she  promised  to  fix  it?"* 
Thns  it  will  be  seen  that  in  this  case  there  was  the  most  flagrant 
n^ligence  on  the  part  of  the  defendant  in  not  keeping  the  water- 
closet  closed,  except  as  to  her  tenants,  and  in  not  repairing  it 
when  she  was  notified  of  its  leaky  condition,  and  pa/ri/iaula/rly 
when  she  had  agreed  to  do  so.  Kothing  is  better  settled  than 
that  defective  water-closets,  defective  water-pipes,  or  the  negli- 
gent maintenance  of  any  thing  which  may  become  a  nuisance 
except  by  the  exercise  of  proper  care,  becomes  a  nuisance  when 
negligently  or  carelessly  maintained.  That  the  court  in  this  case 
put  the  defendant's  liability  squarely  upon  the  negligence  of  the 
defendant  is  apparent.  "  A  general  principle  may  be  recognized," 
says  the  judge  farther  on  in  his  opinion,  "  that  one  vrho  permits 
a  wrong  to  be  done  is  as  liable  as  he  who  does  it.  In  torts  all 
are  regarded  as  principals.  This  damage  was  the  result  of  a 
nmsance  kept  by  the  landlord  upon  the  premises ;  and  that  it 
was  done  by  his  own  tenants  does  not  change  the  charge  or  re- 
move the  liability.  One  who  erects  any  thing  upon  his  land 
which,  by  ignition,  bums  down  the  house  of  one  adjoining,  is 
liable.  *  *  *  The  act  was  produced  by  a  water-closet  which, 
if  not  kept  clean  and  in  proper  order,  was  per  se  a  private  nui- 
sance, and  the  natural  and  ordinary  consequence  of  which  was 
to  produce  a  nuisance  in  the  inherent  consequence  of  the  thing 
itself.    And  when  there  was  proof,  as  in  this  case,  of  this  defect 
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hemg  known  to  the  defendcmi  by  information  and  by  actual 
notice  of  a  previous  leak,  we  tiiink  the  reasons  of  this  liability 
appear."  * 

Seo.  125.  Vismi^.  Oantain  V.  Taylor.— In  Conrstavrs  y.  Tay- 
lor^ previously  referred  to,  the  plaintiff  and  defendant  were  the 
occupants  of  the  same  building  —  the  plaintiff  of  the  lower  story, 
and  the  defendant  of  the  upper  story.  For  their  mutual  use  and 
benefit  a  tank  was  erected  in  the  upper  story,  connected  with  the 
gutters  and  the  roof,  so  that  the  rain  falling  upon  the  building 
was  collected  and  gathered  in  the  tank,  and  was  used  by  both  oc- 
cupants. A  rat  having  eaten  a  hole  through  the  tank,  the  water 
escaped,  and  flooded  the  plaintiff's  premises.  The  court  held  that, 
under  the  circumstances  of  this  case,  the  rule  in  Sylands  v. 
Fletcher  did  not  apply,  for  the  water  was  collected  for  the  use  of 
both  parties,  and  the  injury  resulted,  not  from  any  negligence  of 
the  defendants,  but  rather  was  attributable  to  vis  major, 

Seo.  126.     Distinotioa  between  acts  whloh  may  and  thoae  which  muik 

produce  ix^ury  to  others.—  In  Robbi/M  V.  Mount '  the  building  was 
occupied  by  numerous  tenants,  and  the  landlord  provided  a  jani- 
tor to  take  charge  of  the  building,  who  was  paid  for  his  serv- 
ices by  the  tenants  according  to  the  space  that  each  occupied. 
A  faucet  was  left  open  in  a  room  of  an  upper  tenant  one  night 
and  the  water  left  running  into  a  urinal,  which  being  choked  up 
with  tobacco  overflowed  and  damaged  the  tenants  below.  Upon 
the  trial  in  the  court  below  the  judge  chai^d  the  jury,  that  if 
the  overflow  was  caused  by  the  negligence  of  the  defendant ;  or 
if  the  fixture  was  improperly  constnccted,  or  should  not  have 
been  there  at  all ;  or  if  all  the  safeguards  that  covldpoesibly  have 
been  placed  there  were  not  placed  there,  and  the  fixture  was  un- 

i  Robblns  v.  Mount,  4  Rob.  (N.  Y.  766;  Ball  «.  ArmBtrong,   10  Ind.  181; 

S.  C.)  553;  Treadwell  v.  Davie,  89  Ga.  Warren  v,  Eaufiinai^   2  Phila.   259; 

240 ;    Ball    v.    Nye.   99    Masa.    582 ;  Eillion  v.   Power,   51  Penn.  St.  429; 

WliitebouBe    v.    Birmingham    Canal  Moore  v.  Goedel,  TBosw.  (N.  Y.)591; 

Co.,  27  L.  J.  Ex.  25 ;  BlyUi  v.  Binning-  84  N.  Y.  527 ;  Ortmayer   j>.   Johnson, 

ham  Waterworks  Co.,  11  Ezch.  781 ;  45  111.  469;  Weston  v.  Inoorp.  of  TaU- 

BagnaU  t>.  R.  R  Co.,   1  H.  &  C.  544;  ors,  Hay,  66. 

Harrison  v.  Great  Northern  B.  R.  Co.,  <  4  Bob.  (N.  T.),  563. 
8  id.  281 ;  Bell  v,  Twentyman,  1  Q.  E 
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aafe^  the  defendants  were  liable  irreepective  of  the  qaeetion  of 
negligence.  The  jury  having  found  for  the  defendant  the  ruling 
of  the  judge  was  fully  sustained. 

Sec.  127.  Sama—  There  is  a  wide  distinction  between  acts 
lawful  in  themselves,  done  by  one  upon  his  own  premises,  which 
may  result  in  injury  to  another  if  not  properly  done  or  guarded, 
and  those  which  in  the  nature  of  things  must  so  result.  In  the 
former  case  a  party  could  only  be  made  liable  for  actual  negli- 
gence in  the  performance  of  the  act  or  mode  of  maintaining  it,^ 
while  in  the  latter  case  he  would  be  liable  for  all  the  consequences 
of  his  acts,  whether  guilty  of  negligence  or  not."  The  one  act 
only  becomes  a  nuisance  by  reason  of  the  negligent  manner  in 
which  it  is  performed  or  maintained,  while  the  other  is  a  nuisance 
perae} 

8bo.  128.  Rnlein  Bookwood  v.wilfloii.— In  Bochuoood  v.  WUr 
son  the  conrt  say  that  '^  nothing  can  be  better  settled  than  that 
if  one  do  a  lawful  act  on  his  own  premises,  he  cannot  be  held  re- 
sponsible for  injuries  that  may  result  irom  it,  unless  it  was  so 
done  as  to  constitute  actionable  negligence,"  and  this  is  sometimes 
qaoted  as  sustaining  the  doctrine  that  a  person  is  never  liable  for 
the  coosequences  of  a  lawful  act,  unless  chai^eable  with  negli- 
g^oe.  But  this  is  clearly  not  the  sense  in  which  the  court  in- 
tended to  be  understood,  for  in  the  same  judgment  they  refer  to 
snd  distinguish  between  this  class  of  acts,  and  those  which  amount 
to  private  nuisances,  which  it  terms  vmlomfvl  acts.  Indeed,  the 
conrt  evidently  had  in  view  the  distinction  between  acts  that 
merely  may,  and  those  which  absolutely  mAist  result  injuriously 
to  others,  if  they,  from  any  cause,  miscarry ;  and  this  view  of 
the  evident  meaning  of  the  court  is  strengthened  by  the  author- 
ities to  which  it  refers  to  sustain  its  doctrine.*  Generally,  the 
question  of  care  or  want  of  care  is  not  involved  in  an  action  for 
injuries  resulting  from  a  nuisance,  and  the  presence  or  absence 

*  Boekwood  v.  Wilson,  11  Cashing    10  Am.  Rep.  184;  Phinizf  9.  City  of 
(Hui.),  221.  Angosta,    47    Ga.    268;    Lawson    v. 

'BagnaU  9.  London  N.  W.  B.  B.    Price,  45  Md.  185. 
Ob.,  7  H.  ft  N.  428.  ^Panton  v.  Holland,  17  Johns.  (N. 

*  Cahill  «.  Eastman,  18  Minn.  824;    T.)  92. 
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of  the  one  or  the  other  will  not  operate  to  shield  one  from  liabil- 
ity on  the  one  hand,  or  always  to  charge  him  with  it  on  the 
other.  The  usual  question  is,  whether  the  injury  resulted  from 
some  act  done  outside  the  property  injured,  and  is  the  natural 
and  probable  consequence  of  the  act  or  thing  complained  of.  If 
so,  it  is  a  nuisance,  however  lawful  in  itself,  and  however  high  a 
degree  of  care  or  skill  may  have  been  exercised  to  prevent  the 
injury.' 

Seo.  129.  Role  In  Oahm  v.  Baitmaik— In  CahiU  v.  Ea«tma/n,^  this 
doctrine  is  well  illustrated.  In  that  case,  the  defendant,  prior 
to  October  4,  1869,  for  some  purpose  that  does  not  appear  in  the 
report  of  the  case,  dug  a  tunnel  six  feet  high  from  the  lower 
end  of  Hennepin  island  in  the  Mississippi  river,  under  the  en- 
tire length  of  the  island  and  for  a  distance  of  three  hundred  feet 
under  the  bed  of  the  river  and  mill-pond  above  the  upper  end  of 
the  island,  through  the  hard  sand  under  the  limestone  strata, 
and  at  a  depth  of  more  than  thirty  feet  below  the  level  of  the 
bed  of  the  river  above  the  falls.  On  the  4:th  of  October,  1869, 
the  water  of  the  river  burst  into  the  tunnel,  at  the  upper  end  of 
it,  and  rushed  through  it  in  great  volumes,  filling  it  up  and  rend- 
ing the  rocks,  and  tearing  away  the  ground  to  a  considerable  ex- 
tent on  the  top  and  sides,  for  its  entire  length.  The  flow  of 
water  through  the  tunnel  was  thereafter  mostly  stopped.  On 
the  8th  of  January  following,  the  plaintiff  purchased  a  certain 
interest  in  Hennepin  island  and  operated  a  mill  upon  the  mill- 
pond  above  referred  to.  In  April,  1870,  during  an  ordinary 
freshet,  the  water  again  burst  into  the  tunnel,  filling  it,  and  rush- 
ing through  it  in  such  force  and  volume  that  it  mashed  out  and 
undermined  the  lower  end  of  the  island  between  tlie  tunnel  and 
the  eastern  shore  on  which  the  plaintiflEs'  mill  stood,  from  the 
mouth  of  the  tunnel  to  the  plaintiffs'  mill,  and  also  washed  out 
and  undermined  certain  land  over  which  the  plaintiffs  had  a  right 
of  way,  under  which  their  mill  stood,  which  is  the  injury  com- 
plained of.  There  was  a  verdict  for  the  plaintiff  in  the  lower 
court,  and  the  question  came  before  the  supreme  court  for  final 

>Thuraton«.  Hancock,  12  Masa.  220.        nS  Minn.  824;  10  Am.   Bep.  18i 
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refvisioii.  The  defendant  insisted  that  no  recovery  could  be  had 
in  the  case  without  proof  of  negligence  on  his  part  in  the  con- 
struction of  the  tunnel.  The  court,  however,  conceding  to  the 
defendant  all  the  care  and  skill  that  a  prudent  man  would  exer- 
cise in  such  a  work,  held  that  the  question  of  liability  in  such  a 
case  is  not  dependent  upon  the  question  of  care  or  want  of  care 
on  the  part  of  the  person  doing  the  act  complained  of.  The  tun- 
nel, though  lawful  in  itself,  was  only  lawful  So  long  as  it  resisted 
the  pressure  upon  it,  and  the  defendant  was  bound,  at  his  pertly 
to  construct  it  so  that  it  should  not  give  way.  The  act  of  con- 
structing it,  being  an  interference  with  the  natural  condition  of 
the  bed  of  the  stream  by  a  withdrawal  of  its  support,  was  a  nui- 
sanoe^  and  the  defendant  was  liable  for  all  the  natural  and  prob- 
able consequences  that  flowed  therefrom.^ 

Seo.  130.   When  question  of  negUgenoe  is  material. — ^There  is  a  class 

of  cases  where  the  question  of  negligence  is  material.  Where 
the  legislature  has  authorized  the  doing  of  an  act  which  would 
otherwise  be  a  nuisance,  the  person  or  company  so  authorized  to 
do  the  act,  if  in  the  exercise  of  the  highest  degree  of  care  and 
skill,  is  shielded  from  liability  for  damages  that  ensue,  if  the  act 
producing  the  damage  comes  fairly  within  the  scope  of  the  act. 
Thus  it  has  been  held  that  an  action  may  be  maintained  against 
an  incorporated  water-works  company  where  the  workmen  em- 
ployed to  lay  the  pipes,  by  the  contractor,  performed  the  work  in 
snch  a  negligent  manner  that  an  individual  passing  along  the 
street  receives  an  injury ;  for  a  company  authorized  by  the  legis- 
lature to  do  an  act  which  may  result  in  mischief  if  not  properly 
done,  is  bound  to  the  exercise  of  the  highest  precaution  to  pre- 
vent such  results."  When  a  company  for  the  purposes  of  their 
business  are  authorized  to  take  up  the  pavement  of  the  street 
they  are  bound  at  their  peril  to  replace  it  in  a  Arm  and  substan- 
tial manner,  and  if  the  stones  are  replaced  in  such  a  manner  that 
a  person  stepping  upon  them,  or  a  team  passing  over  them,  sus- 

^BCatthews V.London  Water- Works        *  Weld    v.    The    Gas-light    Co.,   1 
Co.,  8  Camp.  408 ;  Tremain  v.  Cohoes    Starkie,  189. 
Co„2N.  T.  168. 
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tains  an  injury,  thev  are  liable  therefor.^  Bnt,  if  a  person  or 
oorporation  exceeds  the  powers  conferred  bj  the  legislature,  and 
does  an  act  that  is  not  within  the  scope  of  the  powers  granted, 
their  acts  are  a  nuisance,  and  no  degree  of  care  or  sldll  will  shield 
them  from  liability  for  all  injuries  that  result  therefrom.*  In 
Hay  V.  Cohoea  Go,^  the  defendants  were  authorized  by  the  legis- 
lature to  dig  a  canal  to  supply  water  for  their  works,  and  in  car- 
rying out  the  enterprise,  they  blasted  the  rocks  found  in  the  hne 
adopted  by  them  for  the  canal.  Pieces  of  rocks  were  thrown  by 
the  blast  against  the  plaintifiPs  house,  rendering  its  occupancy  not 
only  uncomfortable  but  absolutely  dangerous,  and  seriously  dam- 
aging the  building.  The  court  held  that  the  act  of  the  l^isla- 
ture  did  not  authorize  the  company  to  do  an  act  which  would 
injure  the  property  of  others,  and  that  the  blasting  of  the  rocks 
in  the  vicinity  of  the  plaintiffs  house,  which  endangered  the 
safety  of  those  residing  there,  or  damaging  the  property,  was  a 
nuisance,  and  no  degree  of  care  or  skill  exercised  in  the  work 
would  shield  them  from  liability.  In  Tremain  v.  CoKoea  Co.y  in- 
volving the  same  questions,  and  which  was  an  action  for  injuries 
arising  from  the  same  cause,  Gabdneb,  J.,  said :  ^'  How  the  de- 
fendants performed  their  work  is  of  no  consequence  ;  what  they 
did  to  the  plaintiff's  injury,  is  the  sole  question." 

Sec.  131.  Rule  In  Fhinlsy  v.  Olty  of  Augusta.  —  In  Phinizy  v.  The 

City  of  Augusta^  the  city  brought  water  into  a  canal  erected  for 
that  purpose,  to  be  applied  for  manufacturing  uses.  The  canal 
was  built  of  sufficient  strength,  but  the  water  conveyed  therein 
was  brought  from  a  distant  stream  and  would  not  have  flowed 
into  the  city  except  for  the  canal,  and  its  diversion  there  by  the 
defendants.  Upon  the  occasion  of  a  severe  freshet,  the  water  in 
the  canal  raised  to  such  a  height  that  the  city  was  in  danger  of 
being  seriously  inundated  therefrom.  To  prevent  this  calamity, 
the  water  was  allowed  to  escape  through  the  sewer-pipes,  and  by 
being  subjected  to  this  severe  and  extraordinary  strain^  some  of 

1  Drew  V.  The  New  Biver  Co.,  Craig    021 ;  Com.  v,  Raggles,  10  Mass.  891 ; 
A  P.  754.  MiUs  e.  HaU,  9  Wend.  (N.  Y.)  315. 

«  Renwick  v,  Morris,  8  Hill  (N.  Y.),        •  2  N.  Y.  159. 

M7  Qa.  268. 
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the  pipeB  gave  waj,  and  the  pkintifPs  premises  were  thereby  in- 
jured. The  court  held  that  the  city  having  brought  the  water 
where  it  would  not  have  come  except  for  their  acts,  thereby  cre- 
ated a  nuisance,  and  were  bound,  at  all  hazards,  to  keep  the  water 
in  the  canal.  That  the  sewer-pipes  might  properly  be  subjected 
to  the  biirden  of  discharging  the  surface  water  that  natwraHy 
would  flow  through  them,  but  that,  not  even  to  save  the  city  from 
inundation,  could  the  authorities  let  the  water  from  the  canal  into 
the  pipes  without  subjecting  the  city  to  the  damages  caused 
thereby.  And  Ihia^  upon  the  principle  that  when  one  brings 
water  upon  his  premises  which,  if  it  escapes,  mvst  injure  an- 
other, he  is  bound,  at  all  hazards,  to  keep  it  in,  and  no  degree  of 
care  or  skill  will  save  him  from  liability,  and  this,  even  though 
the  promoting  cause  of  the  injury  be  the  action  of  the  ele- 
ments.^ 

Seo.  132.  Jjabillty  of  inine-owner.  —  When  a  person  is  authorized 
to  do  an  act  upon  another's  premises  the  natural  effect  of  which 
is  to  endanger  the  lives  and  property  of  those  giving  the  author- 
ity, the  person  so  authorized  to  do  the  act  is  bound  to  provide 
and  maintain  all  suitable  and  proper  safeguards  against  injurious 
results  therefrom.  The  law  presumes  that  the  authority  given  is 
coupled  with  that  condition.  Thus  when  the  owner  of  the  sur- 
face conveys  the  minerals  beneath  to  another  with  the  privilege 
of  sinking  a  shaft  upon  his  premises,  the  owner  of  the  minerals 
is  bound  to  fence  the  shaft,  and  provide  and  maintain  suitable  and 
suflScient  barriers  to  prevent  either  persons  traveling  there,  or 
cattle  and  sheep  depasturing  in  the  field,  from  falling  into  the 
shaft; '  and  this  liability  continues  so  long  as  the  person  has  do- 
minion and  control  over  the  shaft.^  And  when  the  mine-owner 
abandons  his  control  and  dominion  over  the  shaft,  it  is  the  duty 
of  the  land-owner  himself  to  fence  the  shaft,  or  he  will  be  liable 
for  injuries  received  by  persons  lawfully  traveling  there,  by  fall- 
ing down  the  pit.     The  same  rule  also  applies  to  wells,  quarries, 

*  MoDtffomeiy  v,  Fleming,  2  Stuart,  58 ;  Leslie  v.  Pounds,  4  Taont.   649. 

519,  eitaoliflhes  the  same  rale.  See  chap,  on  High  ways,  infra, 

'  Williams  v.  Orouoott,  4  B.  &  S.  •  Sybray  v.  White.  1  M.  &  W.  485  ; 

149;  Hadley  v.  Taylor,  L.  B.,  1  C.  P.  Walter  v.  Dunk,  4  F.  &  F.  298. 
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or  any  dangerous  excavations  upon  one's  premises.^    And  this  is 
so,  even  though  the  interests  of  the  occupiers  are  better  served 
by  keeping  the  quarry  or  excavations  unf  enced,  and  though  there 
is  no  obligation  as  between  him  and  his  servants  to  fence  it'    And 
where  excavations  are  made  so  near  to  a  highway,  that  a  person 
passing  along  by  slipping  may  be  precipitated  into  it,  the  occu- 
pant of  the  premises  in  which  the  excavation  exists  will  be  liable 
for  all  the  injuries  sustained  thereby.^     And  it  seems  that  liabil- 
ity exists,  even  though  the  duty  of  fencing  the  excavation  rests 
upon  some  other  person.    But  this  must  be  understood  as  sub- 
ject to  the  qualification,  that  the  person   injured  waa  himself 
guilty  of  no  fault  or  negligence.     A  person  cannot  rush  blindly 
upon  danger  and  then  charge  the  responsibility  of  his  injuries 
upon  another.     When  a  man  is  traveling  upon  a  highway  he  is 
bound  to  the  exercise  of  reasonable  carie,  and  when  he  is  upon 
strange  premises,  either  by  day  or  night,  he  is  bound  to  keep  a 
proper  lookout,  and  cannot  recover  for  injuries  that  might  have 
been  avoided  by  the  exercise  of  reasonable  care. 

Seo.  133.  Reatziotioiu  upon  one's  asa  of  his  premises. —  A  man's  do- 
minion over  his  own  premises  is  qualified  to  the  extent  that  his 
use  of  them  must  be  reasonable,  and  such  as  not  directly  calcu- 
lated to  produce  injury  to  others.*  Thus  a  man  may  not  even  for 
the  protection  of  his  property  set  dangerous  traps  or  spring-guns 
upon  his  premises  in  such  a  situation  that  they  may  do  injury  to 
another,  who  goes  upon  the  premises  either  lawfully  or  unlaw- 
fully, without  notice  of  their  existence.*  But  the  intent  with 
which  the  act  is  done  is  held  to  qualify  the  liability  for  injuries 
arising  from  such  causes  to  animals.*  Thus  in  Jbhnwn  v.  Patter- 
son^  it  was  held  that,   when    the  defendant  threw   poisoned 

1  Pickard  v.  Smith,  10  C.  B.  (N.  S.)  lot  is  not  liable  for  injuries  sustained 

470;  Bishop  9.  Trustees,  1  Ell.  &  Ell.  by  reason  of  an  unguarded  excavation 

697;  Hardcastio  v.  So.   York  R.    R.  made  therein  by  a  stranger.     Maen- 

Oo.,  4  H.  &  N.  67;  Wilkinson  v.  Fair-  ner  v.  Carrol,  46  Md.  193. 

rie,  82  L.  J.  (Ex.)  78.  «  Barnes  v.  Hathom,  54  Me.  124. 

•Binkse.  R.  R.  Co.,83  L.  J.  (Q.B.)  »  Bird  v.   Holbrook.    4  Bing.    628; 

26;  Horensell  v.  Smyth,  29  L.  J.  (C.  Deane  «.   Clayton,  7  Taunt.  489;  Rott 

P.)  208;  Walter  e.  Dunk,  4  F.  A  F.  v,  Wilkes.  8  B.  A  Aid.  804, 

298;  Indermaur  v.  Dames,  L.  R.,  1  C.  P.  *  Jordin  v.  Crump,  8  M.  &  W.  787. 

274.  »  14  Conn.  1. 

*  A  person  who  owns  an  uninclosed 
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dough  npon  his  premises  with  intent  to  kill  the  plaintiff's  hens, 
which  trespassed  npon  his  premises,  he  was  liable  for  the  valne  of 
the  hens  killed,  although  he  gave  the  plaintiff  notice  that  if  he  did 
not  confine  his  hens  he  should  poison  them.  So  too,  in  England, 
where  by  statute  the  setting  of  dog-traps,  man-traps  and  spring- 
gans  is  made  unlawful,  except  for  the  destruction  of  vermin,  or  of 
dogs  in  pursuit  of  game,  it  is  held  unlawful  and  actionable  to  bait 
the  traps  with  a  view  to  drawing  dogs  to  the  traps ;  ^  but  no  lia- 
bility exists  for  dogs  or  other  animals  that  are  killed  or  injured 
by  running  on  to  unbaited  traps,  that  are  set  for  lawful  purposes 
and  with  no  wrongful  intent.' 

Sec.  134.  spring-giiiui  In  dwellingB  or  storeB.—  There  is  no  ques- 
tion but  that  a  man  may  lawfully  set  spring-guns  or  any  other 
dangerous  traps  in  his  dwelling-house  or  store,  to  protect  his 
house  at  night-time  from  burglars,  but  he  must  see  to  it  that  they 
are  so  arranged  as  not  to  inflict  injury  upon  those  who  go  there 
for  lawful  purposes,  and  seek  admission  in  the  usual  and  lawful 
modes.  Thus,  if  a  gun  or  other  dangerous  implement  should  be 
80  arranged  that  a  person  coming  to  the  premises,  upon  applying 
the  knocker  to  the  door,  or  in  pulling  the  bell-knob,  should  re- 
ceive an  injury,  there  can  be  no  question  but  that  the  person  setting 
or  causing  the  gun  or  other  weapon  to  be  so  set  as  to  produce  the 
injury  would  be  liable  for  all  the  consequences.  The  right  must 
be  exercised  in  such  a  way  as  to  produce  injury  alone  to  those 
seekiug  to  gain  admission  by  extraordinary  and  unlawful  meth- 
ods. 

Sgo.  135.     Uability'  as  to  walks  or  paths  on  one's  premises. —  If  a 

person  keeps  open  a  path  to  his  house  for  the  approach  of  all  hav- 
ing occasion  to  call  there,  makes  excavations  near  the  path,  or 
places  any  dangerous  obstacle  there,  whereby  a  person  is  injured 
in  traveling  over  the  path,  he  is  liable  for  the  injury  even  though 
the  person  is  a  trespasser.  By  making  the  path  as  an  approach 
to  his  house  he  thereby  has  given  implied  permission  to  all  per- 
sons having  occasion  to  do  so,  to  go  over  it  to  his  house,  and  he 

•  Townsend  «.  Wathen,  9  East,  277.        •  Jordin  v.  Crump,  8  M.  &  W.  787 ; 

State  V,  Moore,  81  Conn.  479. 
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cannot  shield  himself  from  liability,  upon  the  gronnd  that  they 
had  no  business  there/     He  is  treated  by  maintaining  the  path  to 

1  State  V,  Moore,  81  Conn.  470 ;  In  Corby  v,  HiU,  4  0.  B.  (N.  B.)  556, 
Blyth  9.  Topham,  1  Rolle's  Abr.  the  owner  of  land  having  a  private 
88  ;  Gro.  Jac.  158;  Stone  v.  Jackson,  road  for  the  use  of  persons  ooming  to 
16  C.  B.  304;  Qautret  v,  Egerton,  L.  his  honse,  gave  permission  to  A,  who 
R.,  %Q,  P.  871;  Lancaster  Canal  Co.  v.  was  engaged  in  building  on  the  land, 
Pamaby,  11  Ad.  &  E.  343;  Jar  vis  9.  to  pla^  materials  on  the  road.  A 
Dean,  11  Moore,  854.  In  Indemaur  v.  placed  a  quantity  of  plates  there  in 
Dames,  L.  R.,  1  C.  P.  274,  a  gas-fitter  such  a  manner  that  the  plaintiff,  in 
having  contracted  to  fix  certain  gas  using  the  road,  sustained  damage, 
apparatus  to  the  defendant's  premises  TLM^  that  A  was  liable  for  the  injury, 
sent  his  workman,  the  plaintiJBT,  after  The  court  said  of  the  owners  of  the 
the  apparatus  had  been  fixed,  and  by  land  :  '*  Having,  so  to  speak,  dedicated 
appointment  with  the  defendant,  to  the  way  to  such  of  the  general  public 
see  that  it  acted  properly.  The  plaint-  as  might  have  occasion  to  use  it  for 
iff,  having  for  this  purpose  gone  upon  that  purpose,  and  having  held  it  out 
defendant's  premises,  fell  through  an  as  a  safe  and  convenient  mode  of  ac- 
unfenoed  shaft  and  was  injured.  The  cess  to  the  establishment,  without  any 
manner  of  construction  was  usual,  but  reservation,  it  was  not  competent  for 
the  shaft,  when  not  in  use,  might  them  to  place  thereon  any  obstruction 
have  been  fenced  without  injury  to  calculated  to  render  the  road  unsafe 
the  defendant's  business ;  hM^  that  and  likely  to  cause  iniuiy  to  those  per- 
the  plaintiff  could  maintain  an  action  sons  to  whom  they  held  it  out  as  a  wi^ 
for  the  injury.  The  court  say  :  '*  With  along  which  they  might  safely  go.  If 
respect  to  such  a  visitor,  at  least,  we  that  be  so,  a  third  person  could  not 
consider  it  settled  law  that  he,  using  acquire  the  right  to  do  so,  under  their 
reasonable  care  on  his  part  for  his  own  license  and  permission."  *'  One  who 
safety,  is  entitled  to  expect  that  the  comes  upon  another's  land  by  the  own- 
occupier  shall  on  his  part  use  reasona-  er's  permission  or  invitation  has  a  right 
ble  care  to  prevent  damage  from  un-  to  expect  that  the  owner  will  not  dig 
usual  danger,  which  he  knows  or  a  pit  thereon,  or  permit  another  to  dig 
ought  to  know ;  and  that,  when  there  a  pit  thereon,  so  that  persons  lawfully 
is  evidence  of  neglect,  the  question  coming  there  may  receive  injury." 
whether  such  reasonable  care  has  been  In  Pickard  v.  Smith,  10  C.  B.  (N.  S.) 
taken  by  notice,  lighting,  goarding,  or  476,  a  refreshment  room  and  coal  eel- 
otherwise,  and  whether  there  was  such  lar  were  let  to  one  S.  b^  the  railroad 
contributorynegligencein  the  sufferer,  company,  the  same  bemg  a  part  of 
ought  to  be  determined  by  a  jury  as  a  their  passenger  station.  The  plaintiff 
matter  of  fact."  coming  to  the  station  to  take  a  train 

In  Murray  v,  McShane,  53  Md.  317 ;  fell  into  the  cellar  opening,  which  was 

86  Am.  Rep.  867,  the  plaintiff,  a  foot  then  open  whUe  coal  was  oeing  put  in 

passenger  on  a  public  street,  stopped  for  S.     The  company  were  held  liable, 

for  a  moment  on  the  door-sill  of  the  Southcote  v,  Stanley,  1  H.  &  N.  350 ; 

defendant's  house,  fronting  the  street,  Cbapman  v.  Roth  well,  El.  B.  &E.  168; 

to  tie  his  shoe,  and,  while  so  engaged.  Holmes  z/.  North  £^tem  Railwi^  Co., 

a  brick  fell  from  the  dilapidated  wall  L.  R.,  8  P.  0.  836.     In  Axford  n.  Prior, 

of  the  house  and  injured  nim.     HM^  4  W.  R.  611,  the   plaintiff  went  to  a 

that  the  defendant  was  liable  there-  public  house,  by  appointment,  to  meet 

for.     *'  A  ruined  or  dilapidated  wall,"  a  friend,  and,  while  waiting  for  his 

said  Bowie,  J.,  "is  as  much  a  nuisance  friend,  fell  through  a  hole  in  the  fioor 

if  it  imperils  the  safety  of  passengers,  which  was  being  repaired.     In  Freer 

or  travelers  on  a  public  highway,  as  a  d.  Cameron,  4  Rich.  (S.    C.)  338,  an  ac* 

ditch,  or  a  pit-fall  dug  by  its  side.  It  is  tion  was  sustained  against  the  defend- 

immaterial  whether  tbe  injury  results  ants,  who  were   store-keepers,  by  the 

from  falling  debris,  or  descending  into  plaintiff,  who,  being  in  the  store  as  a 

an  open  area."    See,  also,  Deford  v,  customer,  was  invited  by  the  clerk  to 

State.  80  Md.  305,  and  Jager  v,  Adams,  walk  into  a  dark  part  of  the  store,  in 

138  Mass.  36.  which  there  was  an  open  trap-door. 
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bold  out  an  invitation  to  all  persons  to  use  it  who  have  reason- 
able grounds  to  do  so,  and  he  is  bound,  at  his  peril,  to  keep  it  in 
a  safe  condition.*    The  degree  of  liability  for  neglecting  to  fence 

tliroagli  which  she  feU  and  was  in-  ascend  the  Btairs,  passes  through  the 
jnred.  entrance  and  falls  through  the  trap- 
In  Elliott  f).  Pray,  10  Allen  (Mass.),  door  and  thus  sustains  an  injury,  m 
878,  it  was  held,  that  il  the  owners  of  Pierce  v.  Whitcomb,  48  Vt.  127  ;  S.  C, 
a  store  on  a  public  street  have  let  the  21  Am.  Rep.  120,  the  plaintiff  went  at 
upper  stories  to  a  tenant,  and  an  en-  night  to  defendant's  house  to  buy 
trance  directly  in  front  of  the  stairs  oats,  and  they  went  together  to  the 
leading  to  the  upper  stories  is  so  con-  bam  where  the  oats  were  kept.  While 
Btructed  and  so  habitually  open  as  to  defendant  was  seeking  a  measure, 
Indicate  that  it  is  a  proper  entrance  for  plaintiff  walked  about  the  bam  in  the 
those  having  occasion  to  ascend  the  dark,  fell  through  a  hole  in  the  floor 
stairs,  and  there  is  a  trap-door  between  and  was  injured.  iZ<9^,  that  def  end- 
it  and  the  stairs,  which  is  carelessly  ant  was  not  liable,  because  the  walk- 
left  open  by  them,  they  are  liable  in  ing  about  in  the  dark  was  not  invited 
damages  to  one  who,  in  the  use  of  due  by  him,  nor  Was  it  a  part  of  the  busi- 
care,  and  having  proper  occasion  to  ness. 

'  One  who  simply  suffers  persons  to  to  gifts  is,  that  the  giver  is  not  respon- 
eome  upon  his  premises,  without  invi-  sible  for  damage  resulting  from  the  in- 
tation,  is  not  bound  to  keep  the  prem-  security  of  the  thing,unless  he  knew  its 
iaes  safe.  In  Gautret  t>.  Egerton,  L.  evil  character  at  the  time  and  omitted 
R,2r.  P.  871,  the  declaration  stated  to  caution  the  donee."  "I  cannot  con- 
that  the  defendants  were  possessed  of  ceive  that  he  would  incur  any  respon- 
land  with  a  canal  and  cuttings  inter-  sibility  merely  by  reason  of  his  allow- 
secting  the  same,  and  of  bridges  across  ing  the  way  to  be  out  of  repair." 
the  canal  and  cuttings  communicating  In  Balch  v.  Smith,  7  H.  &  N.  736, 
with  and  leading  to  certain  docks  of  the  workmen  in  a  government  dock- 
the  defendants, which  land  and  bridges  yard  were  permitted  to  use  certain 
were  used  with  the  consent  and  per-  water-closets  erected  for  their  accom- 
mission  of  the  defendants  by  persons  modation,  and  for  that  purpose  to  use 
proceeding  to  and  coming  from  the  certain  paths  across  the  dock-yard, 
docks  :  that  they  wrongfully  and  im-  The  defendant,  a  government  contract* 
properly  kept  and  maintained  the  land,  or,  was  permitted  to  erect  in  the  dock- 
canal  cuttings  and  bridges,  and  suffered  yard  certain  machinery  for  the  pur- 
them  to  be  in  BO  improper  a  state  and  pose  of  his  work.  He  erected  across  a 
condition  as  to  render  them  unsafe  for  path  which  led  to  one  of  the  water- 
persons  lawfully  passing  along  and  closets,  a  revolving  shaft,  partly  cov- 
over  and  using  the  land  and  bridges  ered  with  planks.  The  plaintiff,  a 
toward  the  docks ;  and  that  one  G.  workman  in  the  dock-yard,  having 
lawfully  passing  over  and  using  the  gone  alons^  this  path  to  the  water- 
bridges  through  the  wrongful,  negli-  closet,  on  his  return  stumbled,  and  on 
cent  and  improper  conduct  of  the  de-  putting  out  his  hand  to  save  himself, 
zendanta,  fell  into  one  of  the  cuttings  his  arm  was  caught  by  the  shaft  and 
and  was  drowned  ;  held,  that  no  cause  lacerated.  There  was  another  path 
of  action  was  disclosed.  The  court  along  which  he  might  have  gone,  but 
say :  "  Assuming  that  these  were  pri-  he  used  the  more  convenient.  Held, 
Tate  docks,  the  private  property  of  the  that  the  defendant  was  not  liable, 
defendants,  and  that  tney  permitted  since  he  was  under  no  obligation  to 
persons  going  to  or  coming  from  the  fence  the  shaft,  and  the  defect  in  the 
docks  whether  for  their  own  benefit  fencing  was  apparent.  The  court  said  : 
or  that  of  the  defendants,  to  use  the  "  I  will  decide  the  case  as  if  it  were  a 
way,  the  dedication  of  a  permission  to  question  between  the  plaintiff  and  the 
use  the  waj  must  be  in  the  character  owners  of  the  yard,  oecause  if  they 
of  a  gift.    The  principle   of  law  aa  are  not  responsible  for  putting  up  the 
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off  dangerouB  places  is  the  same  as  that  of  a  shop-keeper  who  in- 
vites the  public  to  his  shop,  and  leaves  his  trap-doors,  elevators 
or  other  dangerous  traps  in  an  insecure  and  unsafe  condition.' 

shaft,  a  fortiori  the  defendant  is  not.  the  premises  safe,  so,  where  he  puts 

Then  was  there  any  obligation  on  the  the  sign  of  "  no  admittance "  on  the 

owners  of  the  yard  not  to  pat  up  ma-  door,  one  of  the  class  intended  to  be 

chinery  that  might  be  dangerous  to  excluded  who  enters  is  by  such  notice 

persons    crossing  it  ?     None    of    the  precluded  from  recovering  for  any  in- 

facts  tend  to  show  that  any  such  obli-  jury  he  may  suffer  from  the  unsafe 

gation  existed.     If  what  was  put  up  condition  of  the  premises,  or  the  nes- 

was  an  obstruction  to  any  person  who  ligent  management  of  anything  with- 

used  that  way,  the  only  consequence  in.    Zoebisch    d.    Tarbell,    10    Allen 

would  be  that  he  would  have  to  ^  (Mass.)  885. 

another  way."    See  also,  Pittsburgh,        The  owner  of  an  unfinished  building 

etc..  Railway  Co.  v.  Bingham,  29  Ohio  is  under  no  obligation  to  make  it  safe 

St.  364  ;  23  Am.  Rep.  751.  for  the  entry  of  strangers,  nor  even 

Where  one  has  the  light  of  way  for  visitors  of  persons  who  have  been 

over  the  premises  of  another,  to  the  accustomed  to  pass  over  the  ground, 

knowledge  of  the  latter,  the  latter  is  such  as  tenants  of  premises  in  the 

bound  to  keep  them  safe.    Thus,  A  rear.     Roulston  v.  Clark,  3  £.  D.  S.  (N. 

leased  the  third  and  fourth  floors  of  a  T.  C.  P.)  366. 

building,   of   which    B    occupied  the        The  occupant  of  land  is  under  no 

lower  part.    In  the  hall  leading  from  obligation  to  strangers  to  guard  exca- 

the  outer  door  to  the  stairs  whicn  gave  vatlons  on  his  land.    Kohn  v.  Lovett, 

access  to  the  upper  stories  was  a  hatch-  44  Ga.  251 ;  Knight  «.  Abert,  6  Penn. 

way  closed  by  a  trap-door,  occupying  St.  472 ;  HounBell  v,  Smyth,  7  C.  B. 

nearly  all  the  passage-way,  used  by  (N.  S.)  731.     Even    when    less    than 

defendant,  and  open  all  day,  but  cus-  twenty-four   feet    from    a    highway, 

tomarily  from  six  to  eight  o'clock  in  Hardcaetle  v.  South  Yorkshire  K.  Co., 

the  evening.     A  went  to  the  premises  4  H.  &  N.  67  ;  Binks  «.  Same,  3  B.  ^ 

between  eight  and  nine  o'clock  in  the  S.  244 ;  and  even  when  only  two  feet 

evening, and  the  trap-door  being  open,  from  the  highway ;  Rowland  v.  Viu- 

fell  through  and  was  killed.     Held,  cent,  10  Met.  (Mass.)  871  ,*  but  see,  a>n- 

that  B  was  liable  in  damages,  and  that  tra.  Beck  v.  Carter,  68  N.  Y.  283.  But 

A  was  not  negligent  in  not  having  pro-  for  an  injury  occurring  through  an 

cured  a  light   or  otherwise  inquired  opening  in  a  highway,  the  adjacent 

whether  the  trap-door  was  open.    Tot-  owner  making  it  is  liable  ;  Davenport 

ten  «.  Phipps,  52  N.  Y.  354.  The  same  v.  Rockman,  37  N.  Y.  568  ;  Durant  v. 

principle  was  applied  in  the  case  of  a  Palmer,  29  N.   J.   L.   544  ;  and  even 

Soliceman  entering  premises    in  the  where  the  opening  is  under  the  high- 

ischarge  of  his  duty.  Ryan  «j.  Thom-  way.  Congreve  v.  Smith,  18  N.  Y.  79  ; 

son,  88  W.  Y.  Sup.  Ct.  133.    Here  the  Anderson  v.  Dickie,  1  Robt.  238. 
defendant,  in  violation  of  a  city  ordi-        In  Deane  v.  Clayton,  7  Taunt.  489, 

nance,  had  left  a  hatchway  unfenced.  the  defendant  was  owner  and  occupant 

As  the  owner  of  premises  is  under  of  a  wood  adjoining  a  wood  of  B,  di- 

no  duty  to  a  mere  trespasser  to  keep  vided  therefrom  by  a  low  bank  and 

'  Jarvis  v.  Dean,  11  Moore,  354 ;  In-  mits  to  exist,  and  the  existence  of 

demaur  v.  Dames,  L.  R.,  1  C.  P.  274 ;  which  he  knows,  or  ought  to  know  in 

Lancaster  Canal  Co.  v,  Pamaby,  11  A.  the  exercise  of  ordinary  ca^e.    Carle- 

&  El.  243.     The  owner  or  occupant  of  ton  «.  Franconia  Iron  &  Steel  Co.,  99 

a  dock  is  liable  to  persons  who,  by  his  Mass.  216;  Nickerson  v.  Tirrell,  127  id. 

invitation,  express  or  implied,  places  236.    But  a  person  is  not  liable  for  the 

a  vessel  in  it,  for  an  injury  caused  to  defective  condition  of  his  premises  to 

the  vessel  by  any  defect  in  the  dock  or  one  who  is  there  for  his  own  pleasure 

its  unsafe  condition,  which  the  owner  or  without  invitation,  express  or  im- 

or  occupant  negligently  causes  or  per-  plied.    Straub  v.  Soderer,  53  Mo.  88. 
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Sbo.  136.  UabiUty  tor  noorrepair  of  Iboom.  —  When  bj  grant  or 

prescription  the  duty  is  imposed  upon  one  land-owner  to  main- 
tain a  fence  for  the  benefit  of  the  adjoining  land,  the  person  npon 
whom  this  duty  rests  is  liable  to  the  adjoining  owner  for  all  dam- 
ages that  are  sustained  by  him  by  reason  of  his  neglect  to  main- 
tain the  fence  in  a  proper  state  of  repair.  If,  by  reason  of  a 
defective  condition  of  the  fence,  his  cattle  or  sheep  escape,  or  the 
cattle  and  sheep  which  he  has  taken  to  depasture  there  escape,  the 
person  whose  duty  it  was  to  keep  up  the  fence  is  liable  for  all  the 
damages  that  ensue.  If  his  cattle,  or  those  which  he  has  taken 
to  depasture,  escape  through  the  defective  fence,  and  fall  into  a 
pit  or  otherwise  are  killed  or  injured,  he  must  respond  in  dam- 
ages for  the  injury  thus  sustained  as  well  as  for  all  injuries  that 
result  therefrom.' 

Sbo.  137.  XJabUity  of  landlord  to  taoant  when  no  oovanant  to  repair. 
As  between  a  landlord  and  his  tenant,  there  is  no  obligation  upon 
the  landlord  to  repair  the  building  in  the  absence  of  an  express 

shallow  ditch,  not  being  a  sufficient  In  Bax  e.  The  Mayor,  etc.,  4  L.  T. 

fence  to  prevent  the  paseafe  of  dogs.  (N.  8.)  64,  the  defendants  were  the 

There  were  pnbUc  nnfencea  foot-paths  owners  of  a  market  which  was  held 

through    defendant's  wood.    The  de-  for  the  sale  of  cattle.    In  the  market- 

fendant,  to  preserve  hares  in  his  wood  place  defendants  had  erected  spiked 

and  to  prevent  them  from  being  killed  raUings  round  a  statue    which    had 

by  dogs  and  foxes,  kept  iron  spikes  been  placed  there.    This  railing  the 

fastened  into  trees  in  his  wood,  point-  jury  found  was  dangerous  for  cattle 

ing  alons  the  hare-paths,  and  purpose-  with  a  propensity  for  leaping.     A  cow 

ly  placed  at  such  a  height  as  to  allow  which    the    plaintiff    had  brought  to 

hares  to  pass  under  but  to  woond  a  market  attempted  to  jump  the  railings, 

dog,  and  from  50  to  160  yards  from  and    was    killed    in    so  doing.     Tne 

the  foot-paths.     There  were  notices  of  plaintiff  sought  to  recover  from  the 

spring-guns,  man-traps  and dog^pikes.  defendants    the    value    of   the    cow. 

The    plaintiff,    with    B's  permission,  Beld,  that  the  defendants  were  liable, 

was  sporting  in  his  wood  with  a  valu-  as,  by  erecting  the  railings  they  had 

able  pointer,  when  a  bare  rose  and  done  a  wrongful  act,  whereby  a  safe 

was  pursued    by    the  dog  across  the  market  had  been  rendered  unsafe ;  and 

ditch  into  defendant's  wood,  and  then  that  the  plaintiff  had  not  been  guilty 

the  dog  ran  against  one  of  the  spikes  of  contributory  negligence.  Inasmuch 

and    was    killed.      The    court    were  as,  having  paid  toll  for  the  use  of  the 

equally  divided  as  to  whether  a  recov-  market  there,  he  was  not  a  mere  li- 

eiy  could  be  had.     But  in  Jordin  v.  censee  placing   his  cattle  at  his  own 

Crump,  8  M.  &   W.  782,  a  precisely  risk,  but  was  entitled  to  a  safe  stand- 

simili^  case,  the  action  was  held  not  ing-plaoe  for  them, 
maintainable,    whether     notice    had 
been  given  or  not. 

»  Booth  V.  Wilson,  1  B.  &  Aid.  69 ;  Powell  v.  Salisbury,  2  Y.  &  J.  891. 
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covenant  to  that  end/  It  has  been  held  that,  in  the  abeence  of 
such  a  covenant,  the  landlord  is  not  responsible  to  the  tenant  for 
damages  that  he  may  sustain  from  a  leaky  roof,  insecure  chimney 
or  other  defects  in  the  building. 

Seo.  138.  Who  liable  for  nmlntainlng  ndnocu  house-  —  In  Oott  V. 
Oamdy^  the  plaintiff  rented  a  dwelling-house  of  the  defendant 
and  occupied  it  with  his  family.  The  chimney  became  weak  and 
ruinous  and  fell  through  the  roof  and  injured  the  furniture  and 
family  of  the  plaintiff.  The  court  held  that  an  action  would  not 
lie  against  the  landlord  for  the  damages.  But  where,  after  the 
execution  of  the  lease  and  before  the  term  begins,  the  premises 
are,  by  the  wrongful  act  of  the  landlord,  rendered  untenantable, 
the  lessee  is  not  bound  by  the  lease.' 

Sec.  139.  Same.  —  Either  the  landlord  or  the  tenant,  or  both,  are 
liable  to  indictment  by  the  public  for  maintaining  a  ruinous  house 
in  a  public  place,  or  a  house  in  a  condition  that  endangers  the 
safety  of  the  public.  But  if  the  defects  are  due  to  the  original 
faulty  construction  of  the  house,  the  landlord  is  alone  liable.  So, 
too,  for  injuries  arising  to  adjoining  owners  therefrom.*  Where 
the  houses  are  in  good  repair  when  the  tenant  goes  into  posses- 
sion, and  become  ruinous  while  in  the  tenant's  possession,  the  ten- 
ant alone  is  liable  for  the  consequences,  public  or  private.* 

Sec.  140.  Dangeroiia  ooonpatioiia,  and  keeping  ezploBlTe  or  highly 
combofltible  articles,  when  a  nniaanoeb  —  The  blasting  of  rocks  by  the 

use  of  gunpowder  or  other  exolosives  in  the  vicinity  of  another's 

>  Johnson  €.  Dixon,  1  Daly  (N.  T.  C.  Smith  (N.  T.  C.  PJ  248  ;    Mayer  «. 

P.),  178;  Wood's  Landlord  and  Ten-  Moller.  1  Hilt.  (N.  Y.  C.  P.)  491. 

ant,  613;  Hart  «.  Windsor.  12  M.  &  «  2  Ell.  &  Bl.  847. 

W.  85  ;  Monk  «.  Cooper,  2  Strange,  •  Cleves  «.  WiUoughby,  7  HiU  (N. 

763;  Belfour  f>.  Weston,  1  T.  R.  810;  Y.),  88. 

Ainsley  «.  Ratter,  cited  in  above  case ;  *  Todd  tj.  Plight,  9  C.  B .  (N.  S.)  377 ; 

Tanner's  Case,   I^er,  66a;  Paradise  Rex  77.  Pedly,  1  Ad.  &  £1.822;  Bel- 

V,  Jane,  AUeyn,  26 ;  Carter  «.  Cam-  lows  v.  Sackett,  15  Barb.  i^.  Y.)  96. 

mings,   dted    in    1    Chan.    Ca.    84;  *  Payne  «.  Rofifers,  2  H.    Bl.  849; 

Westlake  «.  De  Graw,  26  Wend.  (N.  Leslie  «.  Pound,  4  Taunt.  648  ;  Bobbins 

Y.)  669 ;  Howard  v.  Doolittle,  8  Duer  «.  Jones,  88  L.  J.  (C.  P.)  1 ;  Bishop  t. 

(N.  Y.),  464  ;  Post  v,  Vetter,  2  £.  D.  Trustees,  1  E1L&  Ell.  697;  Chauntler 

V.  Robinson,  4  Excheq.  168. 


Pbivatb  Kuisakobs.  158 

dwelling-houBe  is  a  nniBance/  or  in  the  vicinity  of  a  highway ;' 
and  the  person  doing  the  act,  or  causing  it  to  be  done,  is  liable 
for  all  injuries  that  result  therefrom.  So,  the  keeping  of  gun- 
powder,' nitro-glycerine,*  damp  jute,*  or  other  explosive  sub- 
stance in  large  quantities  in  the  vicinity  of  one's  dwelling-house 
or  place  of  business,  is  a  nuisance  and  may  be  abated  as  such  by 
action  at  law,  or  by  injunction  from  a  court  of  equity ;  and  if 
actual  injury  results  therefrom,  the  person  keeping  them  is  liable 
therefor,  even  though  the  act  occasioning  the  explosion  is  due  to 
other  persons  and  is  not  chargeable  to  his  personal  negligence.* 
But,  in  order  to  render  such  keeping  of  explosives  a  nuisance, 
negligence  or  improvidence  in  keeping,  or  the  keeping  of  large 
quantities,  must  be  alleged  and  proved.^  The  mere  fact  that 
gunpowder  and  other  explosives,  in  reasonable  quantities,  are 
kept  in  a  public  place  is  not  sufficient  evidence  of  a  nuisance.* 
And,  beyond  question,  if  the  evidence  shows  that  it  is  improperly 
kept  in  an  exposed  situation,  where  the  liability  to  explosion  and 
consequent  danger  is  great,  the  fact  of  nuisance  is  established  and 
the  owner  or  keeper,  or  both,  are  liable  not  only  to  indictment, 
but  also  for  all  damages  that  result  therefrom.*  In  determining 
the  question,  the  locality,  the  quantity  and  the  manner  of  keep- 

'Hay  V.  Colioes  Co.,  3  N.  Y.  160;  acres  of  land  on  which  were  his  works 

Tremain  t^.  Cohoes  Co.,  id.   168.    In  and  dweUin^house,  constructed  in  one 

Hanter  v.  Farren,  127  Mass.  481,  84  corner  a  magazine   eight  feet  square 

Am.  Rep.  428,    where    stones  were  inside    consisting  of   two  buildings, 

thrown  andDst  a  shop  hj  a  careless  one  within  the  other,  and  five  kegs  of 

blast,  so  that  the  workmen  left  the  powder  exploded  therein.     It  was  held 

shop  througb  fear,  it  was  held  that  a  that  he  was  not  liable  for  the  conse- 

recoverjr  might  be  had  for  an  inter-  quent  injuries  to  a  neighboring  house 

raptkm   of    the    plaintiff's   business  tnerefrom. 

thereby.  ■»  People  «.  Sands,  1  Johns.  (N.  Y.) 

*  Reg.  9.  Mutter,  Leigh's  Cases,  491.  78  ;  Heegz'.  Licht,  ante^ 

*  Myers  «.  Malcolm,  6  Hill  (N.  Y.).  ^  In  People  v.  Sands,  ante,  the  keep- 
293 ;  Wier*8  Appeal,  74  Penn.  St,  380.  ing  of  fifty  barrels  of  powder  near  a 

*  Cuff  V.  Newark  &  N.  Y.  R.  R.  Co.,  public  street  was  held,  of  itself,  not  to 
85  N.  J.  L.  574  ;  10  Am.  Rep.  205.  amount  to  a  nuisance. 

*  Hepburn  «.  Lordan,  2  H.  &  M,  Ch.  *  In  Myers  v.  Malcolm,  ante,  the 
845 ;  Reg.  «.  Lister,  8  Jur.  570 ;  Crow-  powder  was  kept  in  the  upper  story  of 
ders.  Tinkler,  10  Ves.  617.  a  carriage  shop,  surrounded  by  frame 

*  Myers  v,  Malcolm,  6  Hill  (N.  Y.),  buildings  and  tor  purposes  that  greatly 
203;  H.  «.  Cohoes  Co.,dN.  Y.  159.  enhanced  their  liability  to  be  destroyed 
Bat  the  keeping  must  be  negligent,  by  fire,  and  such  keeping  was  held  to 
Thus  in  Heeg  «.  Licht,  anUj  a  manu-  be  negligent. 

fkcturer    of  fire-works   owning  two 

20 
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ing  will  all  be  considered,  as  well  also  as  the  nature  of  the 
explosive,  and  its  liability  to  accidental  explosion.^ 

In  a  Pennsylvania  case"  this  question  was  carefully  considered, 
and  the  question  of  locality,  and  quantity,  was  considered  suf- 
ficient to  warrant  the  court  in  enjoining  the  erection  of  a  powder 
magazine  for  the  keeping  of  large  quantities  of  gunpowder,  in 
an  improving  neighborhood,  although  not  within  a  half  a  mile  of 
buildings  then  erected.  "While  the  courts  will  not  give  up  all 
control  over  the  keeping  of  dangerous  explosives  in  public  places, 
yet,  in  determining  the  question  as  to  whether  the  keeping 
amounts  to  a  nuisance,  they  will  regard  the  locality,  the  probable 
or  possible  consequences  of  an  explosion,  the  nature  of  the  ex- 
plosion and  aU  the  circumstances  that  legitimately  bear  upon  the 
question  as  to  whether  the  keeping  is  negligent  or  improvident.' 

Sec.  141.  NulBanoes  axioing  from  force  or  frmud.  —  There  are  a  class 
of  nuisances  that  arise  from  an  interference,  by  force  or  fraud,  with 
the  free  exercise  of  another's  trade  or  occupation,  by  preventing 
persons  by  threats  from  trading  with  the  plaintiff,*  or  by  posting 
placards  in  the  vicinity  of  the  plaintiflPs  place  of  business,  calcu- 
lated to  bring  the  plaintiff  into  contempt  and  to  prevent  people 
from  trading  with  him,*  or  intimidating  one's  workmen  and  pre- 
venting them  from  remaining  in  his  employ,*  or  threatening  to 
bring  suits  against  people  who  come  to  buy  the  plaintiff's  goods, 
thus  injuring  his  trade.^  In  the  case  of  Springhead  Spinning 
Go.  V.  RHey^  it  appeared  that  the  defendant  and  others,  who 
were  members  of  a  trades'  union,  issued  placards,  which  they 
caused  to  be  posted  in  the  vicinity  of  the  plaintiff's  mills,  the 
direct  and  natural  effect  of  which  was  not  only  to  cause  the  work- 
men there  engaged  to  leave  their  employ,  but  also  to  prevent 
others  from  engaging  with  them.  Sir  R.  Malins,  V.  C,  in 
granting  the  injunction,  among  other  things,  said :  "  This  court 

1  Heeg  V,  Licbt,  wnU^  L.  R.,  6  Eq.  Cas.  551;  Eeeble  9.  Hicker- 

s  Wier'8  Appeal,  74  Penn.  St.  230.  ingiU,  11  East.  576  n. 

«  Wier'B    Appeal,   anU;  People   ©.  *  Gilbert  t>.  Mickle,  4  Sandf.  Ch.  (N. 

Sands,  ante;  Heeg  'o,  Licht,  ante;  Myers  Y.)  857. 

V,  Malcolm,  ante,  •  Sprinjehead  SpinniDg  Co.  ©.  Riley, 

«  Tarleton  v,  McGamley,  Peake,270;  L.  R.,  6Eq.  Cas.  661. 

BeU  i>.  Midland  R.  R.,30  L.  J.,C.  P.  '  Garret «.  Taylor,  Cro.  Jac.  567. 

278;  Springhead  Spinning  Co.  v.  Riley,  "  L.  R.,  6  Eq.  Cas.  551. 
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will  interfere  to  prevent  the  deetraction  or  deterioration  of  prop- 
erty, from  whatever  acts  they  arise."  So  it  is  a  nuisance  unlaw- 
folly  to  obstrnct  the  free  access  of  people  to  a  man's  place  of 
business.'  So,  too,  where  a  person  has  an  exclusive  privilege  con- 
ferred upon  him  to  exercise  a  particular  business  in  a  certain 
district,  it  is  a  nuisance  for  any  other  person  to  set  up  a  similar 
business  within  the  limits  of  his  privilege.'  But  the  privilege 
most  be  one  recognized  by  the  law.  Where  one  has  a  grant  from 
the  legislature  for  a  bridge  over  a  stream,  with  a  provision  that 
no  other  bridge  shall  be  erected  within  two  miles  of  it,  the  con- 
stmction  of  another  bridge  withm  those  limits  is  a  nuisance,  and 
the  parties  erecting  it  are  liable  for  all  the  damages  that  result 
therefrom,  whether  from  loss  of  tolls  or  actual  injury  to  the 
bridge  itself.* 

Sbo.  142.  Role  in  Qrady  ▼.  WoUnor.  —  It  may  be  given  as  a  gen- 
eral proposition,  that  any  thing  constructed  on  a  person's  prem- 
ises which  of  itseK,  or  by  its  intended  use,  interferes  with  the 
rights  of  a  neighbor,  or  with  the  proper  enjoyment  of  his  prop- 
erty, is  a  nuisance.  In  Grady  v.  WoUner^*  the  defendant's  prem- 
ises and  the  plaintiiFs  adjoined  each  other,  being  separated  by  an 
ordinary  partition.  The  defendant  erected  in  his  house  a  cooking 
range  so  near  the  partition-waU  that  the  ordinary  use  of  the  range 
injured  the  goods  in  the  plaintiflf s  store  by  reason  of  the  heat 
arising  therefrom,  and  rendered  the  plaintiffs  premises  uncom- 
fortable. The  court  held  that  the  use  of  the  range  by  the  de- 
fendant in  that  way  was  a  nuisance,  and  that  the  landlord  who 
erected  the  range  was  liable  for  the  injuries  resulting  therefrom, 
even  though  the  premises  were  in  the  possession  of  a  tenant  when 
the  injury  was  done. 

Sec.  143.  Negligent  acts  creating  ntiiaances.  —  Among  the  instances 

referred  to  in  all  the  old  works  in  which  the  subject  of  nuisances 
is  touched  upon,  is  that  of  the  negligent  construction  of  a  hay 

>  BeU  f>.  Midland  R.  R.  Co.,  80  L.  J.     886  ;  Yard  «.  Ford,  3  Wm.  Saunders, 
(C.  P.)273.  174. 

*  Bridgland  v.  Sbapter,  5  M.  &  W.  >  Chenaneo  Bridge  Go.  «.  Lewie,  6a 
876 ;  Mayor  v.  Bnaor,  L.  R, .  4  Exch.    Barb.  (N.  T:  Sup.  Ct.)  111. 

«  46  Ala.  881. 
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rick  near  the  boundary  of  one's  land,  and  Vaughan,  v.  Menlovef^  is 
cited,  in  which  the  defendant  was  sued  for  injuries  by  the  erec- 
tion of  a  hay  rick  by  the  defendant  near  the  plain  tifiPs  premises, 
in  such  a  negligent  and  improper  manner,  that  it  ignited  from 
spontaneous  combustion  and  set  fire  to  and  consumed  the  plaint- 
iff's buildings.  It  appeared  that  the  hay  was  in  a  damp  and  half- 
cured  condition  when  placed  in  the  rick,  and  the  defendant's 
attention  was  then  called  to  it.  The  court  instructed  the  jury 
that  it  was  a  question  for  them  to  determine  whether  the  defend- 
ant, in  view  of  all  the  circumstances,  was  guilty  of  gross  negli- 
gence, viewing  his  conduct  with  reference  to  that  care  and  cau- 
tion that  a  prudent  man  would  exercise  under  the  same  circum- 
stances, and  that  it  was  no  defense  to  say  that  he  acted  bona  fide 
and  according  to  his  best  judgment.  It  will  be  observed  that  the 
nuisance  in  this  case  consisted  not  in  an  omission  of  the  defend- 
ant to  do  the  act,  but  that  the  injury  resulted  from  the  original 
wrongful  act ;  and  is  of  that  class  referred  to  in  a  previous  section 
where  the  act  might  result  injuriously  to  another  rather  than  to 
the  class  which  7mbst  so  result.  In  the  case  of  TvbervU  v.  Stamp^^ 
the  defendant  collected  together  the  weeds  and  other  debris  in  his 
grounds  and  set  fire  to  them.  By  his  failure  property  to  watch 
the  fire  it  ran  over  upon  the  land  of  the  plaintiff  and  injured  his 
property.  The  court  held  that  the  defendant  was  liable  for  all 
the  consequences  of  his  act,  unless  the  damage  was  due  to  a  sudden 
blast  which  could  not  be  foreseen  that  sent  the  fire  upon  the 
plaintiff's  premises.  The  true  doctrine  in  reference  to  this  class 
of  cases  I  apprehend  is  this :  If  a  fire  is  set  in  the  vicinity  ot 
buildings  for  the  purpose  of  consuming  waste  materials  collected 
upon  an  urban  lot,  the  original  act  is  wrongful  in  itself,  and  the 
person  setting  it  is  bound  at  his  perU  to  confine  it  to  his  own 
premises.  The  principles  applicable  to  the  burning  of  a  fallow 
comnot  be  extended  to  this  class  of  acts,  and  if  a  fire  is  set  upon 
an  urban  lot,  whether  it  is  carried  upon  the  neighbor's  premises 
by  a  high  wind  or  extends  there  in  consequence  of  its  negligent 
management,  is  of  no  account  in  determining  the  question  of 

I  3  Bing.  K  C.  468;   8  Hodgee,  51 ;        *  1  Salk.  18. 
82  £.  C.  L.  468. 
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liability ;  the  original  act  is  wrongful  in  itself,  and  in  violation 
of  the  rights  of  others  if  buildings  are  so  near  the  fire  as  to  be 
endangered  by  it. 

Sec.  144.  Same  oontixmed.  —  The  principle  applied  to  the  hay 
rick  is  also  applicable  to  the  improper  use  of  buildings.  If  a 
person  is  chargeable  with  negligence  in  putting  hay  into  a  bam 
in  an  improper  condition,  whereby  it  ignites  to  the  damage  of 
others,  he  is  clearly  guilty  of  a  nuisance  and  liable  for  aU  the 
consequences  that  ensue.  So  if  a  person  deposits  and  keeps,  in  a 
negligent  manner,  damp  jute,^  oiled  rags,  or  any  species  of  prop- 
erty, the  natural  tendency  of  which  is  to  ignite  by  spontaneous 
Gombustion,  if  improperly  managed,  the  occupant  of  the  premises 
is  clearly  liable  for  all  the  consequences  that  ensue  from  a  failure 
on  his  part  to  exercise  that  degree  of  care  and  caution  that  a 
pmdent  man  would  exercise  under  the  circumstances.'  And  if 
the  article  is  one  of  a  highly  inflammable  or  explosive  character, 
it  is  held  by  some  of  the  cases  to  be  wrongful  and  a  mdscmce  to 
keep  it  at  all  in  the  vicinity  of  other  buildings,  and  no  degree  of 
care  or  skill  in  the  management  of  it  would  shield  him  from 
liability.'  But  this  doctrine  is  questioned  by  highly  respectable 
cases,  and  can  hardly  be  regarded  as  accurate.* 

Sec.  145.  N^gtigenoe  Ux  sufieriog  dangeroiui  anlmah  to  go  at  large* —  So 
it  is  held  to  be  a  nuisance  for  a  person  to  exercise  an  unruly  horse 
in  a  public  place,  and  any  person  doing  so  is  liable  for  aU  injuries 
inflicted  by  the  horse,*  but  in  order  to  create  liability  it  would 
seem  that  the  owner  must  be  aware  of  its  vicious  propensities.^ 
In  Coso  V.  Bv/rbridge^  the  defendant  turned  his  horse  into  his 
field  from  which  it  strayed  into  the  highway,  and  there  kicked 
a  child  who  was  lawfully  in  the  highway.  The  court  held  that 
the  defendant  could  not  be  made  responsible  for  the  injury  imless 
he  was  aware  that  the  horse  was  likely  to  conmiit  such  acts.    But 

'  Hepburn  t>.  Lordon,  2  H.  &  M.  Ch.  •  Cuff  v,  Newark  «fc  N.  Y.  R.  R.  Ck>., 
a45.  85  N.  J.  17 ;  10  Am.  Rep.  206. 

•  Myera  «.  Malcolm,  6  Hm  (N.  T.),        *  Michael  c.  Aleatree,  2  Lev.  172. 
292.  «Cox  u.  Burbridge,  9  Jur.  (N.  S.) 

970. 
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the  doctrine  of  this  case  does  not  commend  itself  to  courts  or 
the  profession,  as  being  consistent  with  reason  or  sound  pol- 
icy. The  horse  was  urdavofvUy  in  the  highway,  the  child  was 
loAJofvU/y  there,  and  there  seems  to  be  no  good  reason  why  the 
owner  or  keeper  of  the  horse  should  not  be  responsible  for  the 
injuries  inflicted  upon  the  child  while  so  unlawfully  at  large. 
Judge  Redfield,  in  an  article  entitled  "  Recent  developments  in 
English  Jurisprudence,"  4  Am.  Law  Reg.  (N".  S.),  pp.  140-1, 
severely  criticises  this  case,  and  gives  it,  a^  his  opinion,  that 
knowledge  of  the  propensities  of  the  horse,  under  such  circum- 
stances, is  not  essential  to  fixing  liability  for  injuries  inflicted. 

Seo.  146.  Dlseaaed  animals,  when  nuiaanoeB. —  While  a  man  may 

keep  horses  affected  by  glanders  or  other  contagious  diseases  npon 
his  own  premises,  yet  he  has  not  a  right  to  allow  them  to  go  at 
large  in  the  street,  or  to  drink  at  public  watering  places ;  and  if 
he  does  so  he  is  answerable  as  for  a  nuisance  to  any  person  sus- 
taining damage  therefrom.*  And  for  a  person  to  sell  a  horse 
affected  with  glanders,  knowing  it  be  so  affected,  is  so  far  a  fraud 
and  opposed  to  sound  policy  that  he  may  be  made  liable  even 
though  there  be  no  warranty.*  A  person  may  keep  horses 
afflicted  with  glanders  upon  his  own  premises,  or  sheep  afflicted 
with  the  foot-rot,  but  he  must  keep  them  there  at  his  peril ;  for, 
while  he  will  not  be  liable  for  a  spread  of  the  disease  therefrom 
among  his  neighbors'  horses  or  sheep  so  long. as  he  keeps  them  on 
his  own  land,  yet  if  they  escape  upon  the  land  of  another,  he  will 
be  liable  for  all  the  damage  from  a  spread  of  the  disease  resulting 
from  their  escape.'  But  this  is  only  the  case  when  the  duty  is 
imposed  upon  him  to  fence  the  lands.  When  the  duty  to  fence 
is  upon  another,  or  when  the  lands  are  left  common,  he  is  only 
bound  to  give  those  interested  notice  of  the  diseased  state  of  his 
cattle  and  flocks,  and  that  he  intends  to  turn  them  into  his  pas- 
tures.* 

»  Mills  tf.  N.  T.  &  H.  R.  R.  Co..  2  »  Fisher  v,  Clark.  41   Barb.  (N.  Y. 

Rob.  (N.  T.  Sap.  Ct.)  836.  Sup.  Ct.)  829  ;  Anderson  v.  Buckton, 

*  Blakemore  v,  Bristol  &  Ex.  R.  R.  1  Str.  192. 

<k>.,  8  Ell.  &  Bl.  1051 ;   Anderson  v,  «  Walkers/.  Herron.  22  Tex.  55. 
Buckton.  1  Str.  192. 
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Sbc.  147.  Negligence  as  to  fire.  —  It  is  a  nuisance  for  a  person  to 
make  an  erection  in  the  vicinity  of  another's  building,  and  neg- 
ligently and  carelessly  carry  on  a  business  there  that  directly 
exposes  his  property  to  loss  or  damage  from  fire.  Thus  in  Far- 
ney  v.  Thmnson^  the  defendant  erected  a  building  with  a  thatched 
roof,  and  used  it  as  a  smith's  forge,  in  the  immediate  vicinity  of 
the  plaintiff 's  residence  and  other  thatched  houses.  The  sparks 
falling  upon  the  roofs  from  the  chimney  constantly  exposed  the 
plaintiff's  property  to  damage  from  fire.  The  court  restrained 
the  defendant  from  using  his  building  for  that  purpose. 

In  Harvey  v.  Derwoody^  the  defendant  was  the  owner  of 
an  old  house,  which  had  for  a  long  time  been  unoccupied  and  was 
left  open,  and  had  become  a  resort  for  tramps  and  persons  smoking 
pipes  at  all  hours  of  the  day  and  night.  Being  in  the  vicinity  of 
other  buildings,  they  were  thereby  exposed  to  imminent  danger 
from  fire.  The  city  government  directed  its  destruction  as  a  nui- 
sance. In  an  action  against  the  parties  pulling  it  down,  the  court 
held  that,  by  reason  of  the  uses  to  which  the  building  was  devoted, 
and  the  danger  from  fire  therefrom  by  other  buildings  in  the 
vicinity,  it  was  a  nuisance,  and  any  person  interested  was  justified 
in  destroying  it,  if  necessary,  to  prevent  the  nuisance.' 

Seo.  148.  Same.  —  But  in  order  to  render  a  building  a  nuisance, 
by  reason  of  the  exposure  of  other  buildings  to  danger  from  fire, 
the  hazardous  character  of  the  business  must  be  unmistakable, 
the  danger  imminent,  and  the  use  of  such  an  ext/raordmaa*y  and 
hazardous  character  as  to  leave  no  doubt  of  the  nuisance.  The 
mere  fact  that  the  business  carried  on  there  is  of  a  hazardous 
character,  and  largely  increases  the  rates  of  insurance  upon  sur- 
rounding property,  is  not  sufScient ;  it  must  appear  not  only  that 
the  basiness  or  use  to  which  the  building  is  applied  is  hazardous, 
bat  also,  that  it  is  conducted  in  such  a  careless  manner,  or  in  such 
a  locality,  as  to  make  injurious  results  probable.*  In  Dimcom  v. 
Hayes^  the  plaintiff,  among  other  grounds,  urged  that  the  defend- 
ant should  be  enjoined  from  erecting  a  steam  planing  and  saw- 

» 18  P.  C.  (Scotch)  491 .  *  Varney  v.  Thomaon,  13  F.C.  (Scotch) 

M8  Ark.  352.  491. 

*  Dnncan  v,  Hayes,  22  N.  J .  Eq.  25. 
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mill,  because  it  exposed  her  buildings  to  fire,  and  largely  increased 
the  rates  of  insurance  upon  property  in  the  vicinity,  Zabrisktb, 
0.,  said :  ^'  I  know  of  no  precedent  for  an  injunction  against 
any  business  on  account  of  an  increased  risk  from  fire  to  the 
adjoining  buildings."  The  court  evidently  did  not  mean  to  be 
understood  as  saying  that  a  case  could  not  arise  where  a  court  of 
equity  would  not  interfere  by  injunction,  where  the  nature  of  the 
business,  the  character  of  the  surroimding  buildings,  and  the 
manner  in  which  the  business  is  conducted,  is  such  as  to  make 
the  hazard  so  extreme  as  to  make  it  probahle  that  ill  results  would 
ensue.  But  cases  of  this  character  must  necessarily  be  rare,  and 
the  exception,  rather  than  the  rule. 

Sec.  149.  Role  in  Leagne  v.  Jonmeay.  —  In  League  v.  Joumeay  ^  the 
plaintifi  brought  an  action  for  the  abatement  of  a  machine  shop 
near  his  residence,  as  a  nuisance,  among  other  tilings,  for  the 
reason  that  because  of  the  fires  kept  in  the  shop,  and  the  laige 
amount  of  combustible  materials  kept  there,  his  buildings  were 
subjected  to  increased  danger  from  fire.  There  was  no  evidence 
that  the  fires  were  not  properly  secured  and  properly  managed. 
A  verdict  having  been  rendered  for  the  defendant,  upon  hearing 
in  the  supreme  court  the  judgment  was  sustained.  Bell,  J.,  say- 
ing :  ^^  The  plaintifis  alleged  that  the  danger  to  their  residences 
from  fire  was  increased  because  of  the  fires  that  are  kept  in  the 
defendant's  shop.  *  *  *  Some  witnesses  thought  that  the 
danger  from  fire  to  the  surrounding  houses  was  increased  because 
of  the  business  of  the  shop ;  others  thought  that  it  was  not.     * 

*  *  The  assignment  of  error  leaves  no  question  as  to 
the  correctness  of  the  charge,  and  we  are  of  opinion  that  the 
question  was  fairly,  fully,  and  clearly  submitted  to  the  jury." 
The  judge  below  left  it  as  a  question  for  the  jury  to  find  whether 
the  fires  in  the  shop  really  increased  the  danger  of  the  surround- 
ing buildings  to  fire,  more  than  would  result  from  the  ordinary 
uses  of  property  for  such  purposes.  The  court  do  not  pass  directly 
upon  the  question  as  to  what  degree  of  Kaaard  from  fire  must  be 
proved  in  order  to  make  a  use  of  property  a  nuisance,  but  there 

>  25  Tex.  172. 
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can  be  no  question  that  it  must  be  such  an  eost^Oiordmaay  and  canre- 
less  use  as  makes  dangerous  results  probable  rather  than  possible.' 
In  the  case  of  Va/mey  v.  Thomson^  previously  referred  to,  the 
question  of  nuisance  was  not  made  to  depend  mainly  upon  the 
fact  that  the  building  in  which  the  defendant  carried  on  his  trade 
was  itself,  by  reason  of  its  thatched  roof,  and  the  danger  from 
its  being  consumed  in  that  way  by  the  falling  of  the  sparks. thereon 
from  the  f oi^e  rendered  imminent ;  neither  was  it  made  to  depend 
entirely  upon  the  fact  that  the  building  was  contiguous  to  others, 
for,  if  the  shop  had  been  at  such  a  distance  from  other  buildings, 
that  there  was  no  danger  to  them  to  be  apprehended  from  the 
sparks  arising  from  the  forge,  the  defendant  had  a  right  to  carry 
on  his  trade  as  he  chose,  no  matter  how  much  his  own  property 
was  endangered,  but  the  surrounding  buildings  being  within  such 
an  easy  distance  from  the  forge  as  to  bring  them  within  the  sphere 
of  danger  from  ignition  by  the  descent  of  sparks  thereon  from 
the  forge,  by  reason  of  the  thatched  roofs,  was  clearly  an  unlaw- 
ful use  of  property  by  the  defendant,  for,  while  he  might  do  with 
his  own  property  as  he  saw  fit,  yet,  he  could  not  lawfully  so  use 
it  as  to  injure  the  rights  of  others  or  endanger  their  property.  If 
the  roofs  of  the  surrounding  buildings  had  been  slate  rather  than 
straw,  the  use  of  the  forge  might  not  have  been  unlawful  nor  a 
nuisance.  Therefore,  in  cases  of  this  kind,  in  the  light  of  what 
authorities  we  have  upon  the  subject,  it  is  important  not  only  to 
establish  the  fact  that  the  danger  from  fire  is  increased  by  the 
use  of  the  building  in  which  the  fires  are  kept,  but  also  that,  from 
the  situation  and  character  of  the  surrounding  buildings,  they  are 
directly  exposed  to  conflagration,  and  that  the  exposure  is  of  such 
a  degree  and  character  as  to  make  that  result  a  natural  and  prob- 
able consequence  of  the  use,  or  that  the  use  is  such  that  by  reason 
of  the  sparks  sent  forth  from  the  fires  upon  the  roofs  of  surround- 
ing buildings,  they  are  subjected  to  imminent  risk  and  danger  of 
destruction  or  damage. 

The  careless  use  of  a  stove  in  which  fires  are  kept  in  a  build- 
ing immediately  adjoining  other  frame  houses,  so  that  the  burning 

>  Hepburn  v.  Lordan,  18  L.  T.  (N.  S.)    Cartwrieht «.  Gray,  12  Grant's  Ch.  Ca. 
69  ;  Beg.  e.  Lister,  1  Dears.  &  B.  200 ;    (Ont.)  4(K). 
Byan  v.  Copes,  11  Rich.  (S.  C.)  217  ; 

21 


162  Private  Nutbanoes. 

of  one  would  endanger  another,  would  make  such  use  of  the  stove 
a  nuisance,  because  it  endangers  the  property  of  others,  and  is  in 
violation  of  their  rights,  for  no  man  has  a  right  to  use  his  prop- 
erty in  a  careless  and  negligent  manner  when  such  use  endangers 
the  property  or  persons  of  others.  But  if  the  adjoining  build> 
ings  are  of  such  materials  and  so  constructed  that  the  burning  of 
the  building  in  which  the  stove  is  so  carelessly  used  would  not 
probably  produce  damage  to  them,  the  use  of  it  in  that  way 
would  not  be  a  nuisance,  for  the  rights  of  others  are  not  thereby 
affected.*  In  a  recent  Michigan  case,"  the  doctrine  we  have  ad- 
vanced was  fully  sustained.  In  that  case  a  mill  stood  in  the 
midst  of  numerous  other  buildings,  in  close  proximity  with  it,  and 
mostly  built  of  wood.  The  chimney  of  the  mill  was  not  pn> 
vided  with  a  spark  protector,  and  frequently  threw  out  eparks 
and  burning  materials  to  such  an  extent  as  to  endanger  the  sur- 
rounding buildings.  The  court  held,  that  the  owner  was  bound 
to  employ  such  known  apparatus  or  other  means  to  prevent  the 
escape  of  the  sparks,  whether  such  apparatus  had  ever  before 
been  applied  to  such  chimneys  or  not,  provided  it  was  susceptible 
of  being  applied  to  such  chimneys.  If  the  owner  of  such  a 
chimney  uses  it  in  a  prudent  and  careful  manner,  employing 
proper  precautions  to  prevent  the  issuance  of  sparks  therefrom, 
he  is  not  responsible  for  the  spread  of  fire  by  reason  of  the  sparks 
from  such  chimney  lighting  on  and  setting  fire  to  his  neighbor's 
buildings.* 

^  Losee  v,  Buchanan,  51  N.  T.  476;  Jones  v.  Festiniog,  L.  R.  (3  Q.  B.)  783 ; 

TeaU  €.  Barton,  40  Barb.  (N.  Y.)  137;  Moshier*.  Railroad  Co., 8  Barb.  (N.  Y. 

Ryan  «.  N.  Y.  C.    R,  R.   Co.,  35  N.  Sup.  Ct.)  427;    State  v.  Tapper,  Dud- 

Y.  310;   Macon  W.  R.  R.  Co.  «.   Mc-  ley  (8.  C),  135. 

ConneU,   27  Qa.  481;   Rood  «.    R.  R.  *  Hoyt  c.  Jeffers,  30  Mich.  181. 

Co.,  18  Barb.  (N.  Y.  Sup.  Ct.)  80;  Shel-  »  Brigge  ©.  N.  Y.  C  R  R.  Co.,  1 

don  «.  R.  R.  Co.,  14  N.  Y.  218;  Bur-  Buff.  S.  C.  (N.  Y.)  402.     In  Helwig  «. 

roughs  «.  R.  K.  Co.,  16  Conn.   124;  Jordan,  53  Ind.  21, a  person  leased  cer- 

Reading  R.  R.  Co.  'o.  Yeiser,  8  Penn.  tain  premises  upon  which  was  a  kiln 

St.  868 ;  Vaughn  «.  Taff  Valley  R  R.  for  drying  lumber,  knowing  that  the 

Co.,  5  H.  &  N.  679 ;  Frankford  Turn-  kiln  was  to  be  used  for  that  purpose, 

pike  Co.  9.  Railroad  Co.,  54  Penn.  St.  and  knowing,  also,  or  having  reason 

845 ;  Illinois  Cent.  R.  R.  Co.  v.  Mills,  to  beUeve,    that  such  use  was  dan- 

42  111.  407 ;  Fremantle  fi.  Railroad  Co.,  gerous  to  the  neighboring  house  of  a 

10  C.  B.  (N.  S.)  89;  Bass  fi.  Railroad  tnird  person,  and  by  such  use  the  house 

Co.,  28  Hi.  9  ;  Lackawanna  R.  R.  Co.  was  burned,  and  it  was  held  that  the 

«.  Doak,  52  Penn.  St.  879;  Pero  «.  R.  owner  was  liable  for  the  injury  so  oc- 

R  Co.,  22  N.  Y.  209  ;  Great  VTestem  casioned.     See,  also,  Gagg  «.  Vetter, 

R.  R  Co.  o.  Haworth,  89  Dl.  846 ;  41  Ind.  228. 
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The  use  of  a  steam  engine  in  the  heart  of  a  city  is  not  unlaw- 
ful so  long  as  properly  nsed  and  managed,  and  if,  from  no  f aalt 
of  the  person  owning  or  nsing  it,  it  explodes  and  does  serions 
damage,  no  liability  for  the  consequences  exists  against  the  owner. 
Bat  if  the  engine  is  out  of  repair,  and  in  a  condition  that  it  ought 
not  to  be  used,  or  cannot  be  used  without  danger  to  others,  or  if 
it  is  managed  in  a  careless  and  negligent  manner,  it  is  clearly  a 
nuisance,  and  even  though  the  owner  was  not  aware  of  its  defect- 
ive condition,  or  of  its  careless  and  negligent  management,  he  is 
liable  for  all  the  damages  that  result  to  others  therefrom,  if  the 
defect  would  have  been  ascertained  upon  reasonable  examination.^ 
The  same  doctrine  is  applicable  to  fires. 

SEa  150.  AaolMit  Ugbiu.^  In  this  country  the  doctrine  of  ancient 
lights,  or  rather  the  acquisition  of  a  right  by  prescription  to  have 
the  light  enter  laterally  into  the  windows  of  one  over  the  lands 
of  another,  has  never  been  adopted.  There  are  a  few  early  cases 
in  which  this  right  was  recognized,"  but  latterly  the  courts  have 
repudiated  it  as  unsound  in  principle,  and  unsuited  to  the  habits 
and  rapid  growth  of  the  country.* 

Sec.  151.  States  In  which  doctrine  relating  to,  has  been  adopted. — 
In  New  Jersey,*  Illinois*  and  Louisiana,*  the  English  doctrine 
lias  been  partially  recognized.      With  these  exceptions  it  may 

'  Losee  9.  Bachanan,  51  N.  T.  476.  Code,  this  riffht  of  servitude  and  view 

The  same  rule  has  been  adopted  in  is  recognized.    Darant  v.  Riddel,  \% 

New  Jersey.    BiarshaU  v.  Wei  wood,  La.  An.  746;  Cleris  v,  Tieman,  16  id. 

88  N.  J.  Ix  839.     See,  also,  Losee  v.  816. 

Saratoga  Paper  Co.,  42  How.  Pr.  <N.  T.)       >  Myers  v.  Gemmel,  10  Barb.  (N.  Y. 

886;  Gall  «.  AUen,  1  Allen  (Mass.),  Sap.  Ct.)  587;  Klein  v.  Gehrung,  25 

187 ;    Saltonsull   v.  Banker,  8   Gray  Tex.  282 ;  Ward  v,  Neal,  87  Ala.  501  ; 

(Mass.),  195.    The  role  applicable  in  Story  v.  Odin,  12  Mass.  157 ;  Cherry 

sndi  cases  is,  that,  if  an  act  is  done  by  v.  Stein,   11  Md.    1;  Napier  v.  Bui- 

a  person  on  his  own  premises  which  is  winkle,  5  Rich.  (S.  G.)  811 ;  Hoy  v, 

lawful,  he  cannot  be  held  chargeable  Sterrett,  2  Watts  (Penn.),  881 ;  Pierre 

ioft  injurious  consequences  tliat  may  v,  Femald,  26  Me.  486 ;  Morrison  v. 

result  from  it,  unless  it  was  so  done  as  Marquardt,  24  Iowa,  68 ;   Mullen  v. 

to   constitute  actionable   negligence.  Strieker,  19  Ohio  St.  185  ;  Oregon  Iron 

Boynton  e.  Bees,  0  Pick.  (Mass.)  528 ;  Go.  v,  Trullenger,  8  Oregon,  1. 
Rock  wood  o.  Wilson,  11  Gush.  (Mass.)       «  Robeson  z^.  Pittenger,  2  N.  J.  Eq.  57. 

231.  In  this  case,  it  was  held  that  equity 

*  Robeson  v.  Pittenger,  2  N.  J.  Eq.  would  restrain  the  obstruction  of  an 

57 ;  McGraady  v,  Thomson,  Dud.  (B.  ancient  window,  espedallv  if  the  per- 

C.)  181 ;  tfu&ta,  Wilson   v.  Gohen,  son   obstructing   buUt   the  house  to 

Riee  (S.  G.),  80;  Gerber  v.  Grabel,  16  which  the  ancient  window  belonged, 

111.  817.     In  Louisiana,  by  the  Givil  and  subsequently  sold  it.     See,  also, 
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be  Baid  that  in  this  country  no  prescriptiye  right  to  have 
the  light  and  air  enter  the  windows  of  a  building  laterally 

over  the  land  of  another  can  be  acquired,  and  in  the  absence  of 
an  express  or  implied  grant  to  that  end,  an  adjoining  owner  may 

build  upon  his  own  land  so  as  to  completely  shut  out  the  light  of 
his  neighbor's  windows  opening  upon  his  land,  and  no  action  can 
be  maintained  therefor.* 

Sec.  152.  When  right  ezlsUu — There  are  instances  in  which  a 

right  to  have  the  light  and  air  enter  the  windows  of  a  building 

Plum  V,  Morris  Canal  Co.,  10  N.  J.  for  hiding  a  prospect  or  view.    Har- 

Eq.  256;  Barnett  v,  Johnson,  15  id.  481 ;  wood  v,  Tompkins,  24  N.  J.  L.  425. 

Bechtel  v.  Carslake,  11   id.  500,  and  *Gerber  v.  Grabel,  16  111.  217.     In 

King  V.  Miller,  8  id.  559,  for  instances  Dlinois,  in  Guest  v.  Reynolds,  68  id . 

where  injunctions  have  been  granted  .478,  the  doctrine  of  this  case  is  repa- 

in  similar  eases.    But  trivial  obstrac-  diated  and  the  English  doctrine  is  ig- 

tions  will  not  be  enjoined.    Attorney-  nored. 

General  v,  Heishon,  18  id.  410 ;  Shreeve  *  Durel  v,  Boisblanc,  1  La.  An.  407. 
z^.Voorhees,  2  Gr.Ch.  25.  No  action  lies 

^  Cherry  v.  Stein,  11  Md.  1 ;  Haver-  and  from  the  fire  escape,  espedally 

stick  V,  Sipe,  33  Penn.  St.  868 ;  Pierre  when  the  severed  estate  was  the  last 

z'.  Femald,  26  Me.  436  ;  Powell  z'.  Sims,  conveyed.      See   Fifty    Associates  v. 

5  W.  Va.  1;  Keats  v,  Hugo,  115  Mass.  Tudor,  6  Gray  (Mass.),  255;    Parker 

204;  Randall  v.  Sanderson,  111  id.  114;  v,  Foote,  19  Wend.  (N.  Y.)  309  ;  Guest 

King  V.  Large,  7  Phila.   Penn.)  282  ;  v.  Reynolds,  68  111.  478;  Hubbard  v. 

McDonald  v.  Bromley,  6  id.  302  ;  Ren-  Town,  33  Vt.  295;    Ray  tj.  Lynes,  10 

nyson's  Appeal  (Penn.),22  A.  L.  J.  193;  Ala.  63 ;  Grant  t>.  Chase,  17  Mass.  443; 

Doyle  V.   Lord,  64  N.  Y.  432 ;   Ship-  Cunningham  v.  Dorsey,  4  W.  Va.  293. 

man  v.  Beera  2  Abb.  New  Cas.  (N.  Y.)  In  Napier  v.  Bulwinkle,  ante,  the  true 

435;    Keiper  v.  Klein,  51   Ind.  316;  principle  applicable  to  the  acquisition 

White  V,  Bradley,  66  Me.  254  ;  Turner  of  an  easement  was  announced.     In 

V.  Thompson,  58  Ga.  268 ;  Hazlett  v^  that  case  the  plaintiff's  house  being 

Powell  30  Penn.  St.  298  ;  Kay  v.  Stall-  the  highest,  his  windows  for  more  than 

man,  2  Weekly  Notes  (Penn.),  643 ;  twenty  years  overlooked  the  defend- 

Richardson  v.  Pond,  15  Gray  (Mass.),  ant's  house  ;    the  defendant  built  a 

387  ;  Milne's  Appeal,  81  Penn.  St.  54.  latter  house  and  closed  the  plaintiff's 

And  in  Rogers  v,  Sawin,  10  Gray ,876,  it  windows.     The  plaintiff  brought  an 

was  held  that  no  such  right  can  be  ac-  action    for   the   obstruction,  and  the 

quired  although  the  window  has  a  pro-  court  in  denying  the  plaintiff's  right 

jecting  sill,  and  in  Carrig  v.  Dee,  14  of  action  held  that  the  enjoyment  of 

Gray,  583,  although  the  window  is  on  an  easement  must  be  adverse  to  raise 

hinges,  and  swings  out  over  the  ad-  the  presumption  of  a  grant,  atid  that 

joining  land.     But  in  Havens 9.  Klein,  tuch  enjoyment  must  comtituie  a  legal 

51  How.  Pr.  (N.  Y.)  82,  when  the  com-  injury  for  tohieh  an  action  will  He,  and 

mon  owner   of    two  tenements,   the  that  the  mere  circumstance  of  receiv- 

windows  of  one  of  which  overlooked  ing  light  and  air   through  a  window 

the  yard  of  the  other  and  received  opening  out   upon  the  lot  of  an  ad- 

light  and  air  therefrom,  and  its  shut-  joining  owner  does  not  amount  to  such 

terswunff  out  over  the  yard, and  access  a  legal  injury,  and  consequently  will 

from  its  fire  escape  is  had  therefrom,  not  raise  or  support  the  presumption 

severs  the  estate  by  conveyance,  it  of  a  grant.     See,  similar  in  principle, 

was  held  that  an  easement  was  created  Mitchell  v.  Mayor  of  Rome,  49  Ga.  19. 

in  respect  to  light  and  air,  and  the  See,  also,  Parker  «.  Foote,  ante. 
.swinging  of  the  snuttera  and  access  to 
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over  an  adjoining  lot  may  exist :  First,  by  express  grant/  and 
secondly,  by  implied  grant,'  and  when  such  right  is  created  in 
either  of  the  modes  named  an  interference  therewith  is  an  action- 
able nuisance.  Where  a  land-owner  erects  a  house  with  windows 
opening  upon  the  portion  of  his  lot  adjoining,  and  sells  the  house 
and  the  lot  upon  which  it  stands,  and  by  the  terms  of  the  convey- 
ance covenants  not  to  make  any  erection  upon  the  adjoining  lot 
that  will  hide  either  the  light  or  prospect,  this  will  create  a  right 
in  the  owner  of  the  house  and  his  grantees  against  the  grantor  and 
his  grantees  to  such  light  and  prospect,  and  any  infringement 
thereof  would  be  a  nuisance. '  So,  too,  when  the  grant  by  fair  con- 
struction can  be  extended  to  cover  such  rights.  In  SilZa  v.  Miller ^ 
the  plaintiff  purchased  of  the  defendant  a  part  of  a  village  lot  of 
four  acres  in  the  village  of  Auburn,  and  erected  a  valuable  dwell- 
ing-house thereon.  The  defendant  Miller  retained  the  balance  of 
the  lot,  Miller  purchased  the  premises  of  one  Bostwick,  and  at 
the  time  of  the  conveyance  to  Miller,  Bostwick  agreed  with  him 
that  no  btiilding  should  ever  be  erected  upon  a  small  triangular 
piece  of  land  owned  by  him  on  the  east  side  of  Hotel  street,  at 
the  junction  of  that  and  South  street,  and  directly  opposite  the 
lot  conveyed,  and  executed  a  bond  to  Miller  with  a  penalty,  for 
the  faithful  performance  of  the  agreement.  Miller  caused  both 
the  deed  and  bond  to  be  recorded,  and  afterward  sold  a  part  of 
the  premises  to  the  plaintiff,  informing  him,  before  the  purchase, 
of  the  existence  of  the  bond  and  its  provisions.  Eight  years 
after  the  purchase  by  the  plaintiff,  the  defendant,  and  the  execu- 
tors of  Bostwick's  estate,  gave  a  quit-claim  deed  of  this  triangu- 
lar piece  of  land  to  the  Baptist  Church  and  Society,  who  pro- 
ceeded to  extend  their  church  over  the  same.  "Walwobth,  C,  in 
disposing  of  the  question,  held  that  the  execution  of  the  bond 
at  the  same  time  the  deed  was  executed  was,  to  all  intents  and 

1  HilU  V.  Miller,  8  Paige's  Ch.  (N.  <  Thurston  «.  Mlnke,  3d  Md.  487; 

Y.)  254;  Weetem  «.  McDermott,    L.  Janes  «.  Jenkins,  84  id.  1 ;  Lampman 

B.,1  Eq.  Ca.,  499;  Janes  i>.  Jenkins,  84  «.  Milks,  21  N.  Y.  605;  Oregon  Iron 

Md.  1;  Thnrston  «.  Minke,  82  id.  487 ;  Co.  «.  TruUeng^er,  8  Oregon,  1 ;  Story 

Brooks  «.    Reynolds,  106  Mass.  81  ;  «.   Odin,  12  Mass.    157;  Morrison  «. 

Morrison  o.  Marqoardt,  24  Iowa,  85;  Maraoardt,  24  Iowa,  85. 

Boyoe  «.  Guggenheim,  106  Mass.  201;  *  HiUs  o.  Miller,  8  Paige's  Ch.  (N. 

United  Stotes  f>.    Appleton.  1  Samn.  Y.)  254. 
(17.  8.)  492;  Dyer  «.  Sanford,  9  Mete. 
(MaMi.)895. 
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purposes,  one  transaction,  and  had  the  same  effect  as  though 
expressed  in  the  same  conveyance,  and  that  thereby  a  seryitnde 
was  imposed  upon  the  triangolar  strip  of  land,  which  inured  to 
the  benefit  of  any  purchaser  under  Miller's  title,  and  that  this  ser- 
vitude could  not  be  removed  by  Miller,  as  against  his  grantees. 

Sbo.  153.  By  implied  giant.  —  Easements  to  light,  by  implied 
grant,  may  be  acquired,  but  the  doctrine,  in  the  different  States, 
seems  to  be  very  conflicting.  In  some  States  the  right  is  wholly 
denied,'  while  in  others  it  is  made  to  depend  upon  the  question  of 
necessity,"  and  in  none  of  them  is  the  right  upheld  as  a  mere  con- 
vervienoe  of  the  granted  premises.*  The  weight  of  authority  would 
seem  to  support  the  doctrine,  that,  where  A,  being  the  owner  of 
land,  erects  a  house  thereon  with  windows  opening  upon  his  va- 
cant land  adjoining,  and  sells  the  house,  reserving  the  adjoining  lot, 
that  this  does  not  create  an  easement  in  the  purchaser  of  the  house 
to  have  the  light  and  air  come  through  those  windows,  unless  the 
easement  is  necessary  to  supply  the  building  with  light,  and  to  its 
comfortable  enjoyment.*  The  ground  upon  which  this  easement 
by  implied  grant  is  predicated  is  analogous  to  that  by  which  a 
right  of  way  by  necessity  is  created.  If  there  is  no  other  mode 
of  supplying  light  to  the  building,  as  constructed  by  the  vendor, 
except  through  those  windows,  and  it  is  essential  to  its  reasonable 
enjoyment  that  the  light  and  air  should  come  through  them  ovc^ 
the  adjoining  lot,  the  law  will  raise  an  easement  to  that  extent  in 
favor  of  the  grantee  of  the  house,  against  the  grantor  and  his 
assigns. 

Seo.  154.  Whon  BUfltained  as  inoidont  of  estate.  —  So,  too,  where  from 
a  fair  construction  of  the  grant,  such  an  easement  can  be  implied, 
the  law  will  sustain  it  as  incident  to  the  land,  but  the  mere  fact  that 
the  grantor  of  premises  is  also  the  owner  of  the  adjacent  land  upon 

1  MaUen  «.  Strieker,  19  Ohio  St.  186;  nyson's   Appeal  (Penn.  Sap.  Ct.),  22 

Keatfl  V.  Hugo,  115  Mass.  204 ;  Eeiper  A.  L.  J.  198  ;  White  e.    Bradley,  66 

f>,  Klein,   61  Ind.    816;  Morrison  e.  Me.  254;  Doyle  e.  Lord,  64  N.  T.  482; 

Marquardt,   24  Iowa,   85  ;  Randall  v.  Tamer  v.  Thompeon.  68  Ga.  268. 

Sanderson,  111  Mass.  114.  *  White  e.  Bradley,  anie, 

•  Oregon  Iron  Co.  e.  Trull enger,  8  *  White  v.  Bradley,  arUe;  Benny- 
Oregon  ,  1 ;  Morrison  e.  Marquanlt,  24  son's  Appeal,  ante  ;  Tamer  «.  Thomp^ 
Iowa,  85  ;  Lampman e.  Milks,  21  N.  Y.  son,  ante, 
606;  Story  v,  Odin,  12  Mass.  167 ;  Ren. 
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which  the  windows  of  the  granted  premises  open,  is  not,  of  itself, 
sufficient  to  create  or  nphold  snch  an  easement,  unless  it  is  neces- 
saiy  to  the  comfortable  and  reasonable  enjoyment  of  the  premises/ 
As  to  what  langaage  or  condition  of  things  will  raise  sndi  an  ease- 
ment by  implication  most  necessarily  depend  upon  the  circum- 
stances of  each  case.  In  CMier  v.  Pierof  the  premises  of  the 
plaintiff  and  defendant  were  sold  at  auction  the  same  day.  The 
plaintiffs  lot  was  bid  off  first,  and  his  deed  was  prior  in  point  of 
time  to  that  of  the  defendant.  The  piece  purchased  by  the 
plaintiff  had.  a  house  upon  it,  with  windows  opening  upon  the 
lot  purchased  by  the  defendant,  and  received  light  and  air  over 
that  lot.  There  was  no  reservation  of,  or  reference  to,  light  and 
air  in  either  conveyance.  The  defendant  darkened  the  plaintiff's 
windows.  In  an  action  therefor  the  court  held  that  the  sale  by 
auction  could  not  be  treated  as  a  grant  by  a  proprietor  of  a  part 
of  his  estate,  retaining  to  himself  another  part,  but  was  rather  in 
the  nature  of  a  partition,  and,  hb  it  did  not  appear  that  the  Ugkt 
through  the  wvndowa  in,  quest/ion  was  necessary  to  the  convenient 
er^oyment  of  the  plainUff^s  premises^  the  easement  could  not  be 
regarded  as  passing  by  construction.' 

Sbc.  155.  Role  in  Myen  v.  OommeL  —  In  Myers  v.  Oerrmiel*  the 
defendant  leased  to  the  plaintiff  a  dwelling-house  opening  out  upon 
a  vacant  lot,  also  belonging  to  him,  over  which  the  light  and  air 
had  been  accustomed  to  come  to  the  house.  While  the  tenant  was 
in  possession  of  the  premises,  the  defendant  erected  a  building  upon 
this  vacant  lot,  occupying  the  whole  space  between  the  lot  and  the 
dwelling,  and  darkening  all  the  windows  on  that  side  of  the  house. 
The  court  held  that  this  was  not  an  actionable  injary,  and  was  not 
in  derc^tion  of  the  defendant's  grant,  because  the  law  does 
not  attach  a  right  of  enjoyment  of  light  as  an  incident  to  the  occu- 
pation of  a  house  unless  it  eidsts  in  the  form  of  dedication  to 
groups  or  collections  of  houses  so  as  to  partake  of  the  nature  of 

>  PaiM  9.  Boston,  4  AUen  (liaas.),  '  Comer  «.  Pierce,  7  Gray,  (Mass.)  18. 

169 ;  Brooks  «.  BeTnolds ,  106  Mass.  81 ;  *  See  Rojce    v.    Gaggenheim ,  106 

Carrigv.  Dee,  U  Gray  (Mass.),  688;  Mass.  201. 

Chenr  «.  Siein,  11  Md.  1 ;  Napier  v.  *  Mrers  v.  Gemmel,  10  Barb.  (N.  T. 

BnlwinUe,  5  Rich.  (8.  C.)  811 ;  Lamp-  S.  C.)  to?, 
nuuk  V.  Milks,  21  N.  Y.  505 ;  Biddle  v. 
Ash,  2  Ashm.  (Penn.)  211. 
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a  public  eafiement.  But  the  court  intimate  that  if  houses  were 
erected  around  a  court,  with  an  open  space  for  light  and  air,  with 
a  common  entrance,  and  open  for  all  the  tenants,  that  this  would 
be  held  as  a  dedication  for  the  benefit  of  all  the  tenants.  In  cases 
of  this  character  a  different  rule  prevails  from  that  which  obtains 
when  the  premises  are  sold  and  conveyed.  While  a  landlord,  in 
the  absence  of  a  covenant  or  agreement  to  that  effect,  cannot  be 
regarded  as  warranting  that  the  premises  are  fit  for  occupation* 
or  that  they  shall  remain  so,  yet  he  is  treated  as  impliedly  cove- 
nanting that  he  will  do  nothing  to  impair  the  beneficial  enjoy- 
ment of  the  premises  by  the  tenant  during  the  term  ;  consequently 
if  he  lets  premises  with  windows  opening  out  upon  an  adjoining 
lot  owned  hy  him,  which  are  necessary  to  furnish  light  and  air  for 
such  premises,  there  is  an  implied  covenant  on  his  part  that  he 
will  make  no  erection  upon  the  adjoining  premises  during  the 
term  that  shall  essentially  darken  such  windows.  Thus,  in  a  well- 
considered  New  York  case,"  a  part  of  certain  premises  were  leased 
to  the  plaintiff  for  a  store,  and  there  was  a  yard  in  the  rear 
attached  to  the  premises  and  used  exclusively  by  the  tenants  and 
to  which  they  had  access  through  a  hall  rmming  from  the  front 
to  the  rear  of  the  building,  and  as  the  building  was  occupied  when 
the  lease  to  the  plaintiff  was  made,  no  tenant  could  dispense  with 
it,  and  the  rear  of  the  store  received  light  necessary  for  the  trans- 
action of  business  therein  from  windows  opening  into  this  yard. 
A  door  opened  from  the  store  into  the  yard  and  one  into  the  hall 
which  the  lessor  permitted  the  plaintiff  to  close  up  for  the  pur- 
pose of  obtaining  more  shelf-room  for  the  store.  The  defendants 
leased  the  whole  premises,  subject  to  the  plaintiff's  lease,  and 
commenced  excavating  in  the  yard  for  the  purpose  of  building 
thereon.  The  plaintiffs  brought  a  bill  to  restrain  the  defendants 
from  erecting  the  building.  The  court  held  that  the  plaint- 
iffs, by  their  lease,  impliedly  acquired  an  easement  in  the  yard  of 
which  they  were  not  deprived  by  the  agreement  as  to  closing  the 
doors,  and  that,  even  though  it  was  not  the  intention  by  the  lease 
to  give  them  access  to  the  yard,  they  were  entitled  to  enjoy  an 

» 

>  Wood's  Landlord  and  Tenant,  585,        *  Doyle  f>.  Lord,  64  N.  Y.  483. 
n.  2. 
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eawny&ni  therein  for  the  pvrpose  of  light  cmd  an/r^  and  that  the 
defendants  could  not  change  it  to  their  disadvantage.  Yet,  even 
in  this  class  of  cases,  the  question  as  to  whether  the  erection  of 
a  building  by  the  landlord  upon  adjoining  land  which  darkens 
the  windows  of  the  demised  premises  is  such  an  interference 
^th  the  tenant's  rights  as  operates  as  an  eviction,  or  entitles  him 
to  legal  or  equitable  relief,  depends  upon  the  circumstance  whether 
the  wwdowa  eo  obstructed  viei^e  neceesary  for  the  henefioial  enjoy- 
ment  of  the  jpremises  for  the  jpurposes  for  which  they  were  let. 
If  not,  the  obstruction  of  the  windows  is  not  an  eviction  or  an 
interference  with  any  rights  of  the  tenant  of  which  he  can  justly 
complain.^  By  neceeeary  is  not  meant  convenient^  but  were  the 
windows  indispensable  to  the  henejicial  enjoyment  of  the  premises 
for  which  they  were  let.  In  a  Massachusetts  case,*  the  landlord 
erected  a  building  in  the  yard  back  of  the  leased  premises,  the 
effect  of  which  was  to  render  two  rooms  in  the  unfinished  build- 
ing unfit  for  use,  and  the  court  held  that  such  act  of  the  landlord 
amounted  to  an  eviction.  But,  while  the  landlord  is  thus  bound 
not  to  make  evictions  upon  adjoining  premises  producing  the 
results  stated,  yet  the  tenant  cannot  complain  if  such  results 
ensue  from  erections  made  by  a  stranger  upon  premises  over  which 
the  landlord  has  no  control.' 

Sec.  156.  Role  in  Blaynard  v.  Bshler.  —  In  Moyncurd  V.  Eshler  * 
the  court  held  that  where  two  estates  are  conveyed  at  the  same 
time  to  different  purchasers,  no  easement  is  acquired  in  favor  of 
either  estate  for  the  passage  of  light  and  air ;  hut  the  court  inti- 
mated that  a  person  selling  a  house  which  opens  out  upon  a  vacant 
lot,  also  belonging  to  him,  would  be  estopped  from  making  an 
erection  upon  the  lot  that  would  obstruct  the  passage  of  light 
and  air  to  the  dwelling. 

Sbo.  157.  RoIa  1a  Moixison  v.  Marqnardt.  —  In  Morrison  V.  Mar- 
quardt  *  the  court  held  that  an  easement  of  this  character  cannot 
be  imposed  upon  an  adjoining  lot  of  the  grantor  by  implication  ; 

'  Piamer  v,  Wetmore,  3  Sandf.  (N.  *  Spear  «.  AUiaon,  20  Penn.  St.  200. 

T.)  816.  ^  MATnaid  v,  Esher,  17  Penn.  St. 

*  Bo7oe  «.  Goggoilieim,  106  Umb.  292. 

301.  *  Morriflon  v.  Marquardt,  24  Iowa,  85. 

22 
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that  in  order  to  set  up  such  an  eaeementy  it  mnst  arise  from  ex- 
press  grant ;  yet,  the  court  intimated  that  a  condition  of  things 
might  exist,  from  which  such  an  easement  might  be  implied. 

Sec.  158.  RoIa  in  MnUm  v.  8tiick«r.  —  In  MvUen,  V.  Strieker ' 
the  plaintiff  and  defendant  were  the  owners  of  adjoining  houses 
separated  by  a  narrow  strip  of  land  five  feet  in  width,  both  de- 
riving title  from  the  same  source,  and  u{>on  the  same  day,  the 
plaintiff's  conveyance  being  first  in  point  of  time.  The  win- 
dows of  the  plaintiff's  house  opened  out  upon  this  space,  and 
the  house  received  all  its  light  therefrom,  although  it  ap- 
peared that  windows  might  be  placed  in  other  parts  of 
the  house,  and  light  thus  obtained,  but  that  the  expense  would 
be  considerable.  The  plaintiff's  title  only  extended  to  the 
outer  edge  of  the  wall  of  his  house  on  this  space^  and  the 
defendant  proceeded  to  fill  in  the  space  and  completely  shut  off 
the  light  from  the  plaintiff's  windows,  and  darkened  his  house. 
In  an  action  to  recover  for  the  injury,  the  court  held  that  no 
action  would  lie.  That  in  the  absence  of  an  express  grant,  no 
easement  existed  in  favor  of  the  plaintiff's  house  to  the  light 
and  air  over  this  space.  ThoUi  9uch  cm  easement  would  not  he 
implied.  In  Maryland '  such  an  easement  is  raised  by  implica- 
tion, and  the  rights  of  the  parties  are  treated  as  fixed  at  the  time 
of  severance,  and  all  apparent  and  c(yn(n/nuo\is  easements  (of  which 
light  is  one)  are  treated  as  passing  by  implication^  unless  other- 
wise provided  by  the  grant.  Thus  it  will  be  seen  that  the  doc- 
trine of  easements  to  light,  by  implied  grant,  is  by  no  means  uni- 
form in  this  country,  so  that  no  fixed  or  definite  rules  can  be 
adduced  that  are  applicable  to  any  given  case ;  but,  in  determining 
the  relative  rights  of  parties,  resort  must  be  had  to  the  language 
of  the  grant,  the  situation  of  the  property,  and  the  necessities  of 
the  parties.  The  rule  in  relation  to  implied  grants  of  an  ease- 
ment of  this  character  seems  to  be  that  the  windows  sought  to 
be  protected  must  be  necessary  to  the  admission  of  sufficient  light 
and  air  for  the  reasonable  enjoyment  of  the  building  conveyed, 
and  that  a  sufficient  amount  of  light  and  air  could  not  be  derived 

>  Mullen  V,  Strieker,  19  Ohio  St.  *  Janes  v.  Jenkins,  84  Md.  1;  Thars- 
186.  ton  «.  Minke,  82  id.  487. 
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from  other  windows  then  ezifiting,  or  which  conid  elsewhere  be 
opened  in  the  building  at  a  reasonable  expense  to  render  the 
rooms  reasonably  nseful  and  enjoyable.^  In  no  case  has  it  ever 
been  held  that  the  obstruction,  or  hiding  of  a  prospect,  is  a  nui- 
sance. On  the  contrary,  from  the  earliest  time,  such  acts  have 
been  held  not  to  be  actionable.* 

8eo.  159.  Whst  IntorferenoM  with,  oreata  •otionabla  intary^—As 
to  what  interferences  with  an  easement  of  this  character  will 
amount  to  an  actionable  nuisance,  the  rule  would  seem  to  be 
that  any  interference  therewith  that  materially  diminishes  the 
light  or  the  enjoyment  of  the  easement  is  an  actionable  in- 
jury.* The  party  is  not  restricted  to  light  suitable  and  suffi- 
cient for  the  business  in  which  he  may  be  engaged  at  the 
time  when  the  injury  is  inflicted,  but  is  entitled  to  all  the 
light  which  he  had  previously  enjoyed.^  The  locatum  oi  the 
building  will  also  be  considered,  whether  it  is  in  a  populous 
town,  densely  settled,  or  in  a  suburban  district.  The  mere  diminu- 
tion of  light  is  not  necessarily  actionable,  but  when  the  diminu- 
tion is  such  as  to  impair  the  ordinary  enjoyment  or  uses  of  the 
property,  the  act  creating  it  is  a  nuisance,  and  actionable.  The 
question  is  always  one  of  degree,  and  therefore  necessarily  de- 
pends upon  the  facts  of  each  particular  case.*  It  is  not  necessa- 
rily eveiy  building  that  is  erected  nemr  to  another  that  creates  a 
nuisance,  but  the  real  question  is,  is  the  building  erected  so  near 
and  in  such  a  manner  as  mcUeriaUy  to  shut  out  the  light.  In 
Clarke  v.  Cla/rke^  the  plaintiff  was  the  owner  of  a  house,  No. 
28,  in  Bristol,  which  was  in  the  possession  of  a  tenant.  At  the 
back  of  the  house  was  a  room  with  a  window  looking  to  the 
south-west  into  the  garden.  The  wall  between  the  gardens  of 
the  houses  was  on  the  left  hand  side  of  the  window,  about  four 
feet  from  it  and  about  eleven  feet  high,  running  in  a  direction 

*  Turner  «.  Thompaon.  58  Ga.  288 ;  18  W.R.  617;  11  Jur.(N.  S.)800;  Qarke 
Powell  V.  SimB,  5  W.  Va.  1.  «.  Clark,  L.  R.,  1  Oh.  App.  16. 


^  Aldred'8  case,  0  Coke,  59.  «  Yatee  «.  Jack,  L.  R^  1  Cb.  App.  296. 

'1i.  App.  295;        »  Clarke  c.  Clark,  L.  R.,  1  Ch. 
Jackflon  V.  Newcastle, 88 L.  J.  (Cfh.)698;    16;  Johnson «.  Wyatt,2De  G.  J.&  8.18. 


*  Tales  «.  Jack,  L.  R.,  1  Ch.  App.  295;        *  Clarke  o.  Clark,  L.  R.,  1  Ch.  App. 
ickflon  V.  Newcastle,  88  L.  J.  (Cfh.)  698; 
10  Jar.  (N.  S.)  688;  Tapling  «.  Jones, 
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nearly  perpendicular  to  the  window.  In  1864  the  defendant 
began  to  erect  some  buildings  in  his  garden  for  photography, 
running  parallel  to  the  garden  wall,  about  three  feet  from  it,  and 
from  four  feet  six  inches  to  eleven  feet  above  the  wall.  These 
buildings,  though  not  opposite  to  the  window,  were  thus  nearly 
due  south  of  it,  and  obstructed  the  light  and  sun  during  the  win- 
ter months.  The  window  in  question  was  a  lofty  window  reaching 
from  the  ceiling  to  the  ground,  and  between  ten  and  twelve  feet 
high.  The  garden  extended  about  twenty-five  yards  in  a  straight 
line  from  the  window,  and  was  five  or  six  yards  wide.  The 
aspect  was  south-west,  and  the  sun  from  morning  until  about 
half-past  twelve  each  day  shone  over  the  wall,  before  the  erection 
of  the  defendant's  buildings,  and  entered  the  plaintiff's  window. 
The  building  prevented  the  direct  rays  of  the  sun  from  falling 
on  the  window  until  they  had  risen  high  enough  to  shine  over  it. 
The  building  was  about  sixteen  feet  high.  Before  the  erection 
of  the  building  the  sun's  rays  entered  the  building  for  about  two 
hours  each  day,  but,  after  its  erection,  they  only  entered  it  for 
about  forty  minutes,  and  the  room  was  thereby  rendered  con- 
siderably darker  than  it  had  previously  been. 

Lord  Cbanwoeth,  L.  C,  in  delivering  the  opinion  of  the 
court,  said  :  "  That  the  effects  of  the  defendant's  building  is  to 
render  the  plaintiff's  room  less  cheerful,  especially  during  the 
winter  months,  I  do  not  doubt.  *  *  *  g^^  I  can- 
not think  that  this  is  such  an  obstruction  of  light  as  to  amount 
to  a  nuisance.  It  is  not,  indeed  it  could  not  be,  contended  that 
the  plaintiff's  house  is  shut  out  from  the  open  sky,  or  that  its 
occupants  are  driven  to  rely  on  reflected  light.  The  window  in 
question  receives  more  light  than  usually  falls  to  the  lot 
of  inhabitants  of  towns.  As  to  the  direct  rays  of  the  sun,  if 
that  were  material,  no  complaint  is  made  of  the  effect  of  the  build- 
ings for  nine  months  of  the  year.  What  the  plaintiff  was  bound 
to  show  was,  that  the  huUdmga  of  the  defendmU  caused  erich  cm 
dbei/ruction  of  light  as  to  imierfere  with  the  ordina/ry  occwpaiiofM 
of  life,  *  *  *  The  real  question  is  not  what  is 
scientifically  estimated  as  the  amount  of  light  intercepted,  hxA 
whether  the  light  is  so  obstructed  as  to  cause  material  incon- 
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venimoe  to  the  occupiers  of  the  house  in,  the  ordmary  occupistions 
of  life.''  • 

SlO.  160.  Role  in  Tatet  v.  Jack.  In  Ydtes  v.  Jock^*  Lord  Cban- 
woBTH  said :  ^'  The  right  is  an  absolute,  indefeasible  right 
to  the  enjoyment  of  the  light  without  reference  to  the  purpose 
for  which  it  has  been  used.  Therefore,  even  if  the  evidence  sat- 
isfied me,  which  it  does  not,  that  for  the  purpose  of  their  present 
business,  a  strong  light  is  not  necessary,  and  that  the  plaintiff 
will  still  have  suflScient  light  remaining,  I  should  not  think  the 
defendant  had  established  his  defense  unless  he  had  shown  that, 
for  whatever  purpose  iheplmntiff'  might  wish  to  employ  the  Ughty 
there  would  he  no  material  vnterference  with  it'' 

Sec.  161.  Effect  of  ohangea  in  use.  Where  a  right  to  light  is  ac- 
quired by  express  or  implied  grant,or  by  prescription  in  localities 
where  such  right  can  be  thus  acquired,  the  fact  that,  by  reason  of 
changes  in  the  situation  of  surrounding  property,  enough  light  is 
received  so  that  the  light  coming  over  the  servient  estate  can  be  dis- 
pensed with,  does  not  in  any  measure  affect  the  right  of  the  owner 
of  the  dominant  estate  to  have  the  light  come  to  him  over  the  serv- 
ient estate.  He  is  entitled  to  the  light  from  that  point,  and  the  light 
from  other  directions  in  addition  thereto.  The  rule  is,  that  the 
owner  of  the  servient  estate  cannot  interfere  with  the  rights  of  the 
owner  of  the  dominant  estate,  in  any  manner  so  that  the  light 
will  be  essentially  diminished  from  that  quarter,  without  any 
reference  to  the  increase  of  light  by  changes  in  other  surrounding 
property.* 

PBIVATE  WATS. 

Sec.  162.  What  is  a  use.  All  interferences  with  a  right  of  way 
that  in  any  measure  obstructs  or  hinders  the  passage  over  it,  by  those 
in  whom  the  right  exists,  is  a  nuisance  and  actionable  as  such/  A 
way  is  an  incorporeal  hereditament,  and  arises  either  from  grant, 
prescription  or  necessity.     It  is  a  right  of  passage  acquired  over 

»  Johnaon  «.  Wvatt,  2  DeG. .  J.  &  8.  Eq.  Ca.  438 ;  Stalght  «.  Burn,  L.  R. ,  6 

18;  beuberg  v.  East  India  Co.,  12  W.  Ch.  App.  168. 

R.450.  *  Thorpe  v.  Brumfltt,  L.  R..  8Cli. 

*  Yates  V.  Jack,  L.  R.,1  Ch.  App.  298.  App.  650 ;  Salter  «.  Taylor,  66  Ga.  810. 

'  I>7er'B  Company  v.  King,  L.  R.,  9 
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another's  land.  They  are  either  m  gross  or  ofppefndami  to  land. 
A  waj  m  grms  ia  a  way  that  is  attached  to  the  person,  or  appur- 
tenant to  land ; '  and  a  way  a^ppendant  is  a  way  that  is  incident 
to  the  estate  of  the  person  claiming  it  and  has  a  terminus  thereon. 
A  way  in  grass^  being  personal,  cannot  be  transferred,*  but  a  way 
appendami  is  an  incident  of  the  estate  and  passes  as  an  appur- 
tenance by  grant.'  A  right  of  way  appendoM  to  an  estate  can 
only  be  used  for  purposes  connected  with  that  estate,  and  a  right 
of  way  m  gross  can  only  be  enjoyed  by  the  person  in  whom  it 
exists.* 

Sights  of  way  by  grant  must  be  used  in  accordance  with  the 
terms  of  the  grant,  and  are  subject  to  all  the  restrictions  therein 
imposed.*  The  way  granted  may  be  inclosed  by  the  owner  of 
the  land  with  gates  or  bars  unless  it  is  expressed  to  be  an  open 
way,  or  unless  such  inclosure  is  inconsistent  with  the  purposes 
for  which  it  was  granted.*  But  if  the  way  had  been  laid  out 
before  the  grant,  it  will  pass  in  the  condition  it  was  when  con- 
veyed, and  if  it  was  then  open  the  grantor  would  have  no  right 
to  set  up  gates  or  bars  at  its  entrance.^  Unless  restricted  by  the 
terms  of  the  grant  the  owner  of  the  land  may  do  any  act  that 
does  not  impair  the  right  of  passage  over  the  way  granted,  or 
interfere  with  its  free  use  by  the  person  to  whom  the  right  is 
granted.*  A  way  by  prescription  is  a  right  of  passage  over 
another's  land,  acquired  by  adverse  user  for  the  statutory  period, 
and  presupposes  a  grant.' 

Sec.  168.  Way  of  neoenity,  what  are.  Ways  of  necessity  can 
never  exist  except  over  one  of  two  parcels  of  land  of  which 
the  grantor  was  the  owner  when  the  land  in  favor  of  which  the 
way  exists  was  granted,  and  only  arises  when  the  land  granted  is 
wholly  surrounded  by  the  land  of  others,  and  no  other  access 

>  Garrison  v.  Budd,  19  lU.  668.  '*  Welch  «.  WUoox,  101  Mass.  168. 

'  Washbam  on  Easementa,  233 ;  Al-        *  Schwoerer  v.  Boylaton  Market,  99 

ley  o.  Carleton,  29  Tex.  77.  Mass.  286;  Bakeman  v.  Talbot,  31  N. 

*  Thorpe  «.  Brnmfitt,   L.  B.,  8  Ch.  T.  866;  Bean  v,  Ck>leman,  44  N.  H. 
App.  660.  689. 

«  Ackroyd  o.  Smith,  10  C.  B.  164.  *  Derrickaon  v.  Springer,   5   Harr. 

»  Garraty  c.  Dnflfy,  7  R.  L  476.  (Del.)  21. 

•  Garland  v.  Forber,  47  N.  H.  804  ; 
Hoapea  o.  Alderson,  22  Iowa,  162. 
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ecdste.^  It  ie  appurtenant  to  the  land  and  pafiflee  by  grant;* 
mere  oonvenienoe  or  inconvenience  does  not  determine  the  right 
to  snch  a  way.'  There  must  an  dctual  necessity  exist  or  the 
right  is  not  created/  and  the  right  ceases  when  the  necessity 
therefor  ceases/ 

Seo.  164.  I>i]tiM  of  paraon  luring  and  of  landowiMr.  As  has  been  pre- 
viously stated,  when  a  right  of  way  has  been  acquired  by  grant,  it 
must  be  used  according  to  the  terms  of  the  grant/  and,  when  a 
right  has  been  acquired  by  prescription,  the  right  will  be  commen- 
surate with,  and  measured  by,  the  use/ 

>  White  «.  Leeeon,  5  H.  &  N.  58 ;  (Penn.)*  ^^ ;  Nichols  v.  Lace,  <mU ; 
Tra<7  v.  Atherton,  35  Vt.  52 ;  Mar-  Grant  v.  Chase,  17  Mass.  443.  Nor 
shall  e.  Tromball.  28  Conn.  183  ;  Trask  can  a  way  by  necessity  exist,  unless 
o.  Patterson,  29  Me.  489.  It  only  ex-  the  necessity  existed  when  the  land 
ists  when  the  person  claiming  it  has  was  conveyed.  If  the  owner  by  his 
no  other  means  of  passing  from  bis  own  act  has  deprived  himself  of  a  way 
premises  (Qayetty  «.  Betbane,  14  existing  over  his  own  land  when  the 
Mass.  49 ;  Plitt  9.  Cox,  48  Penn.  St.  conveyance  was  made,  he  cannot 
486;  Wissler  e.  Hershey,  23  id.  333;  thereafter  claim  a  way  by  necessity 
Pemam  9.  Wead,  2  Mass.  203  ;  Holmes  over  the  land  of  his  inrantor.  Leonard 
«.  Seely.  19  Wend.  [N.  T  1 507;  Sim-  «.  Leonard,  2  Allen  (Mass.),  543.  See 
moDs o.  Sine8,4  Keyes  [N.  Y.J,  153),  and  Oliver  d.  Rtman,  98  Mass.  46 ;  Stevens 
it  ceases  when  the  owner  acquires  an-  d.  Orr,  69  Me.  823  ;  People  r.  Bich- 
other  right  of  way  over  his  own  land  ards,  38  Mich.  214. 
to  the  highway.  Baker  «.  Crosby,  9  ^  Hyde  d.  Jamaica,  27  Vt.  460  ;  Leo- 
Gray  (Mass.),  4Si,\  ;  ViaU  v.  Carpenter,  nard  «.  Leonard,  2  Allen  (Mass.),  548. 
14  id.  126 ;  Ogden  v.  Grove,  38  Penn.  The  fact  that  it  is  more  convenient  for 
9t.  487.  If  a  part  of  a  person's  land  the  grantee  to  use  a  certain  way  wiU 
10  set  off  on  execution  so  as  to  leave  not  give  him  an  easement  therein  by 
him  no  way  to  and  from  the  other  por-  necessity,  if  he  can  get  to  and  from 
tion  of  his  premises,  the  law  gives  his  premises  over  his  own  land.  Og- 
him  a  way  over  the  land  extended  up-  den  v.  Grove  88  Penn.  St.  487.  And 
on  (Pemam  «.  Wead,  anU;  Russell  v.  if  the  grantor  has  provided  a  way  of 
Jackson,  2  Pick.  [Mass.]  578) ;  and  if  access  for  ordinary  purposes,  a  way  by 
the  creditor  in  whose  favor  the  land  is  necessity  does  not  exist  because  it  is 
set  off  has  no  other  mode  of  access  to  not  sufficient  for  all  purposes.  Has- 
and  from  the  land  so  set  off  to  him,  he  kell  z/.  Wright,  22  N.  J.  Eq.  389. 
takes  a  way  by  necessity  over  the  *  Abbott  9.  Stewartntown,  47  N.  H. 
debtor's  land .  Taylor  9.  Townsend,  8  230 ;  Staple  z/.  Heydon ,  6  Mod.  1 ;  Holmes 
Maaa.  411 ;  Wheeler  «.  Gilsey,  35  How.  c.  Seely,  19  Wend.  (N.  T.)  507 ;  Scre- 
Pr.  (N.  T.)  139.  Instances  may  arise  ven  v.  Gregorie,  8  Rich.  L.  (S.  C.) 
when  a  person  may  take  two  ways  by  158 ;  Gayetty  v.  Betbnne,  14  Mass.  49 
necessity,  but  these  instances  are  rare.  Alley  d.  Carleton,  29  Texas,  78 ;  Law 
and  do  not  exist  because  the  grantee's  ton  v.  Rivers,  2  McCord  (S.  C),  445 
convenience  requires  them,  but  simply  N.  Y.  Life  Ins.  &  Tr.  Co.  e.  Milnor,  1 
where  (me  way  cannot  be  used  to  get  Barb.  Ch.  (N.  T.)  353  ;  Collins  t^.  Pren- 
to  and  from  different  portions  of  the  tice,15Conn.  89. 
land  because  of  a  natural  and  irapass-  *  Kirkham  «.  Sharp,  1  Whart.  (Penn.) 
able  barrier.  Nichols «.  Luce,  24  Pick.  823;  Atwater  v.  Bodfisb,  11  Gray 
(Mass.)  105.  (Mass.),  150. 

*  Wissler  v.  Hershey,  23  Penn.  St.  "^  Reignoldsv.  Edwards,  Willes,  282  ; 
333.  Smith  «.  Wigffin,  52  N.  H.  112  ;  Rich- 

*  McDonald   v.    Lindall,    8   Bawle  ardson  v.  Pond,  15  Gray  (Mass.),  887. 
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The  owner  of  the  land  is  snbject  to  the  restriction  that  he 
must  do  no  act  upon  the  land  adjoining  the  way  that  impairs  its 
usefulness  or  interferes  with  the  passage  over  it,*  but  he  may 
make  any  reasonable  or  ordinary  use  of  the  adjacent  land,  pro- 
vided he  does  not  thereby  obstruct  the  passage  over  it.'  He  may 
sink  drains  or  water-courses  beneath  it,'  he  may  dig  cellars  beside 
it,  erect  buildings  on  its  borders,  with  doors  opening  on  to  it,  if 
in  a  city  or  town,*  or  with  blinds  and  shutters  opening  over  it,* 
and,  unless  it  is  a  way  by  prescription,  or  he  is  restricted  by  his 
grant,  he  may  build  over  it,*  or  may  close  it  up  with  bars  or 
gates/  The  title  to  the  soil  is  in  the  owner  of  the  land,  and  he 
may  maintain  trespass  against  persons  using  it  without  right,*  or 
ejectment  against  those  making  erections  upon  or  over  it/ 

Sec.  165.  Acta  of  landlord  obstructing.  But  any  act  of  the  land- 
owner, that  obstructs  or  hinders  the  right  of  the  person  in  whom 
the  easement  is  vested,  or  interferes  with  any  rights  that  he  has 
acquired  as  incident  to  his  right  of  way,  is  a  nuisance,  and  action- 
able as  such.  Thus,  if  he  digs  a  drain  under  the  way,  he  is  bound 
to  close  it  up  securely,  and  if  he  fails  to  do  so,  whereby  the  ^vay 
is  injured,  or  whereby  the  owner  of  the  way  is  damaged,  either 
in  his  property  or  person,  he  is  liable  for  all  the  damages  that  en- 
sue."* So,  if  he  makes  insecure  erections  upon  the  way  that  dam- 
age the  person  in  whom  the  right  is  vested,  or  if  he  makes  open- 
ings near  thereto  and  does  not  securely  guard  them,"  or,  if  he 
closes  up  the  way  or  in  any  manner  hinders  or  obstructs  the  right 
of  passage  over  it,  lie  is  guilty  of  a  nuisance  and  chargeable  with 
all  tlie  consequences." 

1  VanO'Linda  v.  Lotlirop,21  Pick.  '  Bakeman  u.  Talbot,  31  N.  T.  366  ; 

(MasB.)  292.  Huson  v.  Yoang,  4  Laus.  (N.  Y.  S.  C.) 

'  Underwood    v.    Carney,    1   Cueli.  63. 

(Mass.)  292.  »  Hollenbeck   v.   Rowley,   8    Allen 

»  Tillmes  t).  Marsb,  67  Penn.  St.  507  ;  (Mans.),  476. 

Pomeroy  v.  Mills,  3  Vt.  279.  *  Codman  v.  Eyans^S  Allen  (Mass.), 

*  Underwood  v.    Carney,    1    Cush.  808. 

(Mass.)  292.  '^  Perley  v.  Chandler,  6  Mass.  454. 

»  VanO'Linda  «.  Lothrop,  21  Pick.  "  Corby  v.  Hill,  4  C.  B.  (N.  8.)  556  ; 

(Mass.)  292.  Qalla^herv.  Humphrey,  10  W.  R.  664  ; 

*  Schwoerer  v.  Boylston  Market,  99  Shad  well  v.  HutchinsoD,  4  C.  &  P.  833. 
Mass.  285  ;  Stevenson  v.  Stewart,  7  ^*  Kent  v.  Judkins,  53  Me.  162  ; 
Phila.  (Penn.)  298.  Batishill  v.  Reed,  18  C.  B.  696. 
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Sbo.  166.  Who  miut  r«iMir.  The  grantee  of  a  way,  or  the  pro- 
prietor of  a  way  by  necessity  or  prescription,  is  bound  to  keep 
it  in  repair,  and  the  land-owner  is  chargeable  with  no  dnty 
or  liability  in  that  respect^  When  the  track  is  fixed  by  user  the 
right  exists  in  that  track,  and  even  though  the  track  becomes  im- 
passable, the  person  in  whom  the  easement  exists  cannot  deviate 
from  the  old  track  upon  other  lands  of  the  person  over  whose 
lands  the  right  exists.'  But,  if  the  land-owner  place  obstructions 
in  the  way,  the  owner  of  the  right  of  way  may  remove  them,*  or 
if  necessary,  may  enter  upon  and  pass  over  adjoining  land  of  the 
same  owner,  doing  no  more  damage  than  is  necessary/  If  the 
owner  of  the  land,  or  any  other  person,  builds  over  the  way  so  as 
to  darken  it  or  to  obstruct  it,  or  in  anywise  render  it  less  conven- 
ient, he  is  liable  as  for  a  nuisance/  Thus,  where  the  plaintiff  had 
a  right  of  way  over  the  lands  of  the  defendant,  for  hauling  mer- 
chandise to  his  store,  and  had  hoisting  apparatus  arranged  for 
taking  the  goods  into  the  store,  it  was  held  that  the  defendant 
was  liable  for  all  damages  that  resulted  from  the  erection  of  a 
building  over  the  way,  that  cut  off  these  facilities,  as  the  plaintiff 
was  entitled  to  the  use  of  the  way  for  all  the  purposes  for  which 
he  had  used  it  for  a  period  sufficient  to  acquire  a  prescriptive 
right/ 

8eo.  167.  PnbUo  may  aoqtdre.  The  public  may  acquire  a  pre- 
scriptive right  to  use  a  way  as  well  as  a  single  individual,* 
and  where  a  private  way  is  opened,  leading  from  a  public  street, 
and  prepared  for  use  the  same  as  a  public  street,  and  with  nothing 
to  show  that  it  is  not  such,  although  it  is  closed  at  one  end,  the 
public  may  use  the  way,  and  are  bound  only  to  the  exercise  of 
the  same  care  as  in  the  use  of  a  public  street." 

*  Wrnkoop  «.  Burger,  12  JohnB.  (N.  *  Riehardson    0.    Pond,    15    Gray 
Y.)  222  ;  Walker  v.  Pierce,  38  Vt.  95.  (Maas.),  887. 

•  Waiiama  v,  Safford,  7  Barb.  (N.  T.  •  Richardaon    v.    Pond,    16    Gray 
&  a)  809  ;  Boyoe  v.  Brown,  id.  80.  (Maas.),  887. 

*Boyoe«.  Brown, supra,  ^Richardson    «.    Pond,     15    Gray 

«  Bass  V.  Edwards,  126  Mass.  445  ;  (Mass.),  887 ;  Smith  v.  State,  23  N.  J. 

f^mam  f>.  Piatt,  8  Pick.  (Mass.)  839 ;  L.  712 ;  Wood  v.  Hard,  84  id.  87. 

Leonard  v.  Leonard,  2  Allen  (Mass.),  '  Danforth  v,  Darell,8  Allen  (Mass.), 

548.  242. 

23 
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Sbo.  168.  wiMTOric^iBTertedlnMvwaL  Where  a  right  of  way 
is  vested  in  several  persons,  for  the  benefit  of  several  tenements, 
neither  of  the  persons  in  whom  the  right  exists  has  a  right  to 
more  than  a  reasonable  use  of  the  way,  and  any  obstraction 
thereof  by  one  to  the  detriment  of  the  others  is  a  nuisance,  and 
actionable.^  If  the  acts  of  several  persons  together,  though  not 
done  jointly  or  in  concert,  operate  as  a  nuisance  to  a  way,  when 
the  acts  of  either  alone  would  not  operate  as  an  appreciable  in- 
jury, an  action  may  be  maintained  in  equity  against  all  of  them 
in  favor  of  one  who  is  injured  by  the  aggregation  of  their  acts. 
But  an  action  at  law  can  only  be  brought  against  each  separately 
for  his  part  of  the  wrong.* 

Seo.  169.  Role  in  Thorp  v.Bmmfitt.— In  Thorpe  v.  Brwrnfitt  ^ 
it  appeared  that  A  and  B  were,  in  1853,  the  owners  of  the  Com- 
mercial Inn,  at  Bradford,  and  certain  lands  and  buildings  adjoin- 
ing. In  the  rear  of  the  inn  was  a  yard,  occupied  with  it.  The 
only  access  to  the  stable  and  yard,  for  horses  and  carriages,  was 
from  a  street,  called  the  Tyrdla^  along  a  passage,  which  was  upon 
part  of  the  land  also  belonging  to  A  and  B.  The  passage  ran 
northerly  from  the  yard  to  the  street.  In  July, '1853,  A  and  B 
sold  and  conveyed  the  buildings  and  land,  adjoining  the  TyreUa^ 
to  one  John  Morrell,  reserving  the  way  to  the  inn  yard.  Subse- 
quently to  the  sale  to  Morrell  the  parties  agreed  to  a  change  in 
the  boundary  between  their  lands,  and  a  new  passage  was  substi- 
tuted to  the  inn  yard  in  place  of  the  old  one,  which  was  properly 
conveyed  to  A  and  B  by  Morrell,  and  by  the  terms  of  which  Mor- 
rell was  to  construct  the  new  way  and  keep  it  in  proper  repair. 
It  was  also  provided  that  Morrell  might  erect  buildings  over  the 
passage-way,  so  that  it  was  left  at  least  eight  feet  high.     Morrell 

'  Thorpe  v.Bzumfitt,L.R.,8'Gh.App.  the  wrong  is  not  joint,  bat  that  each 

650.  acts  independently,  and  without  con- 

'  In  Ghipman  d.  Palmer,  77  N.  T.  cert,  and  the  fact  that  damage  results 
51,  several  persons,  bj  their  separate  from  the  acts  of  all  does  not  make 
acts,  contributed  to  the  pollution  of  a  each  responsible  for  the  whole  dam- 
stream,  BO  that  a  nuisance  was  thereby  age.  But,  if  a  nuisance  so  created  is 
created.  In  an  action  against  one  of  a  public  nuisance,  all  the  parties  oon- 
the  wrongdoers  therefor,  it  was  held  tributing  thereto,  although  their  acts 
that  a  recovery  could  only  be  had  are  several,  may  be  joinra  in  one  in- 
aeainst  him  for  the  damage  done  by  dictment  as  respoudents.  Rex  v.  Tiaf- 
hinu    The  reason  for  this  rule  is,  that  ford,  1  B,  &  Ad.  S74. 
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also  reserved  a  right  of  way  over  the  passage  for  the  benefit  of  his 
premises,  and  the  right  to  grant  a  right  of  way  over  the  same  to 
others.  The  new  way  was  constructed  and  Morrell  erected  ware- 
bouses  on  the  land  purchased  by  him,  and  also  made  in  the  floor- 
"way  of  the  new  passage  a  large  opening  forming  the  entrance  to 
a  cellar  beneath,  and  covered  it  with  a  wooden  trap-door.  He 
also  made  a  trap-door  over  it,  forming  an  entrance  through  the 
roof  covering  the  passage-way  into  the  warehouse  above.  He 
also  made  side  entrances  into  the  warehouses  and  placed  folding 
doors  in  them,  for  the  purpose  of  loading  and  unloading  goods 
from  the  passage-way.  He  let  these  premises  to  difiereut  parties 
in  1863,  and  he  was  never  after  that  time  in  the  occupation  of 
them.  The  tenants  occupying  distinct  portions  of  the  premises 
caused  the  road-way  to  be  blocked  up  with  carts  and  wagons,  and 
kept  the  trap-door  and  fotding-doors  open,  and  the  crane  used  for 
hoisting  goods,  at  work  for  long  and  unreasonable  periods  during 
the  busiest  hours  of  the  day,  when  great  numbers  of  persons  with 
vehicles  and  on  foot  required  to  pass  to  the  inn  yard.  The  court 
held  that  the  obstruction  of  the  way  by  teams  and  otherwise,  in 
the  loading  and  unloading  of  goods  upon  the  passage-way,  was  a 
nuisance  to  the  plaintiff  for  which  the  defendants  were  liable  to 
him.  Lord  Justice  Jambs,  among  other  things,  said :  ^^  The 
plaintifE  only  daims  a  right  of  way.  He  does  not  claim  to  be  en- 
titled  to  the  soil  or  [to  prevent  the  owner  of  the  soil  from  exer- 
aising  over  it  any  rights  which  do  not  derogate  from  his  grant. 
The  plaintiff  cannot  complain  unless  he  can  prove  an  obstruction 
which  injures  him.  The  case  is  not  like  one  of  trespass  in 
which  a  recovery  can  be  had  if  no  damage  is  proved.  Nothing 
can  be  much  more  injurious.to  the  owner  of  an  inn  than  that  the 
way  to  his  yard  should  be  constantly  obstructed  by  the  loading 
and  unloading  of  heavy  wagons.  It  is  said  that  the  plaintiff  al- 
leges an  obstruction  caused  by  several  persons,  acting  independ- 
ently of  each  other,  and  does  not  show  what  share  each  had  in 
causing  it.  It  is  probably  impossible  for  a  person  in  the  plaint- 
iff's position  to  show  this.  Nor  do  I  think  it  necessary  that  he 
should  show  it.  The  amount  of  obstruction  caused  by  any  one  of 
them  might  not,  if  it  stood  alone,  give  ground  for  any  complaint. 
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though  the  amonnt  caused  by  all  of  them  may  be  a  serious  injury. 
Suppose  one  person  leaves  a  wheelbarrow  standing  on  a  way,  that 
may  not  cause  any  appreciable  inconvenience,  but  if  a  hundred  do 
so,  that  may  cause  a  serious  inconvenience  which  a  person,  entitled 
to  the  use  of  the  way,  has  a  right  to  prevent ;  and  it  is  no  defense 
to  any  one  among  the  hundred  to  say,  that  what  he  does  of  itselt 
causes  no  damage  to  the  complainant." 

Sbo.    170.     What  Intorferenoes  are  vnlawfoL  —  It  may  be    stated, 

generally,  that  omy  interference  with  a  private  way,  by  the  land- 
owner or  any  other  person,  that  materially  interferes  with  its  con- 
venient use,  or  by  the  owner  of  the  right  of  way  is  a  nuisance,  to 
recover  the  damages  for  which  an  action  on  the  case  will  lie. 
The  owner  of  the  right  cannot  maintain  trespass  against  a  stranger 
who  interferes  with  the  way,  but  he  may  maintain  case,  and  the 
owner  of  the  land  may  also  have  his  action  of  trespass  for  the  in- 
jury  to  the  soil. 


CHAPTER  FIFTH. 

LATBBAL  AND  SUBJACENT  SUPPORT  OF  LANDS. 

Sec.  171.  No  absolute  right  to  support  for  soil. 

Sbc.  172.  The  right  consists  in  having  the  soil  left  intact. 

Sbc.  178.  Rule  in  Farrand  o.  MarshaU. 

dsc.  174.  Rule  in  La  Sala  o.  Holbrook. 

Sec.  175.  The  right  only  extends  to  the  soil  itself. 

Sbc.  176.  Buildings  do  not  deprive  one  of  this  right  unless  they  sensibly 

increase  the  pressure. 
Sbc.  177.  Rule  in  Brown  «.  Robbins. 
Sbc.  178.  Recovery  may  be  had  where  structures  do  not  contribute  to  the 

injury. 
Sbc.  179.  Distinction  between  injury  to  the  soil  and  to  a  waU  or  structure. 
Sbc.  180.  Rule  in  Hamer  «.  Knowles. 

Sbc.  181.  Instances  in  which  injury  to  buildings  may  be  recovered  for. 
Sbc.  182.  Same  subject  continued. 

Sbc.  188.  Division  fence  not  regarded  as  increased  burden. 
Sec.  184.  Rule  in  Wyatt  o.  Harrison. 
Sbc.  185.  Right  ceases  when  wall  is  substituted  for  solL 
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Sec.  186.  Bole  in  Panton  «.  Halland. 

8bc.  187.  Rule  in  Tlmrston  «.  Hancock. 

Ssc.  188.  Rule  in  Ia  Sala  o.  Holbrook. 

Sbc.  189.  Degree  of  care  required  in  excaTating  rear  foundation  walLi. 

Sec.  190.  Same  continued. 

8bc.  191.  What  acta  deprive  one  of  the  right  of  support  for  Ub  Boil. 

&BC,  193.  Subjacent  support.    Right  to.    Effect  of  custom. 

8bc.  193.  Rule  in  Harris  o.  Ryding. 

Sbc.  194.  Rule  in  Wakefield  «.  Duke  of  Buccleugh. 

Sac.  195.  Rule  in  Hext  v.  Gill. 

Sbc.  196.  Rule  in  Smart  o.  Morton. 

Sbc.  197.  Rule  in  Hilton  «.  Lord  Granyille. 

Sbc.  198.  Distinction  between  convejance  of  quarries  and  mines. 

Sbc.  199.  Buildings  not  contributing  to  injury  maj  be  recovered  for. 

Sbc.  900.  No  prescriptive  right  for  support  of  buildings  can  be  acquired. 

Sbc.  201.  Rule  as-  between  railroad  and  canal  companies  and  mine-owners. 

Sbc  203.  Rule  in  Midland  R.  R.  Co.  «.  Cheekley. 

Sbc.  a08.  Relative  rights  and  liabilities  of  parties. 

Sbc.  204.  Liability  of  surface-owner  to  the  mine^wner. 

Sbc.  205.  Liability  of  mine-owner  to  the  owner  of  the  surface. 

Sbc.  200.  Lands  granted  for  sand  or  soil,  does  not  authorize  their  removal  to 
injury  of  grantor's  land. 

Sbc.  207.  Withdrawal  of  soil  at  however  great  a  distance  is  actionable  if  in- 
jury results. 

Sao.  208.  Rule  in  Ludlow  o.  Hudson  R.  R.  R.  Co. 

Sbc.  209.  Support  for  land  and  buildings  by  implied  grant, 

Saa  210.  Right  to  mutual  or  lateral  support  cannot  be  acquired  by  prescrip- 
tion. 

Saa  311.  Rule  of  damages. 

Sao.  171.  No  absoliite  right  to  support  for  soil.— There  are  no  ad- 
judged caseB  in  which  it  is  held  that  the  owner  of  lands  has  an  ab- 
solnte  right  to  the  sapport  of  the  adjoining  lands  for  his  land,  on 
either  aide  thereof,  or  to  the  sapport  of  the  minerals  or  soil  beneath 
the  sarface,  where  there  are  two  freeholds  in  the  same  estate,  one 
in  the  surface  and  the  other  in  the  minerals,  unless  sach  support 
IB  necessarv  to  prevent  injury  to  his  land  from  falling  away.  In- 
stead of  an  absolute  right  of  support,  the  rule  established  by  the 
cases  seems  to  be,  that  every  land-owner  has  a  right  to  have  his 
land  preserved  intact,  and  that  an  adjoining  owner  excavating 
upon  his  own  land  is  subject  to  this  restriction,  that  he  must  not 
excavate  his  soil  so  near  to  the  land  of  his  neighbor  that  his 
neighbor's  soil  will  crumble  away  under  its  own  weight  and  fidl 
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upon  his  land.  But,  if  the  nature  of  his  neighbor's  soil  is  such 
that,  by  the  force  of  its  own  coherence,  it  will  and  does  sustain  its 
own  weight  and  remain  intact,  an  adjoining  owner  may  excavate 
to  the  very  extremity  of  his  line,  and  no  action  lies  therefor.' 
Therefore  there  cannot  be  said  to  be  an  absolute  natural  right  of 
support;  for  if  that  were  so,  it  would  exist  as  against  every 
species  of  soil,  and  the  withdrawal  of  the  neighboring  soil, 
whether  attended  with  damages  or  not,  would  be  actionable  as  an 
injury  to  a  right. 

Sec.    172.  The  right  oandtta  in  having  the  son  l«ft  intact --The   rule 

may  then  be  stated  thus :  every  land-owner  has  a  right  to  have 
his  soil  preserved  intact,  as  against  its  own  weight  and  the  ordi- 
nary effects  of  the  elements ;  and  an  adjoining  owner  who  excavates 
so  near  to  the  line  of  his  neighbor's  land  as  to  cause  the  same  to 
crumble  or  fall  away  is  liable  for  all  the  damages  ensuing  therefrom ; 
but  if  the  character  of  the  adjoining  soil  is  such  that  it  will  and  does 
sustain  its  own  weight  and  the  natural  pressure  thereon  by  the 
power  of  its  own  coherence,  without  the  aid  of  the  support  of  the 
surrounding  soil,  the  adjoining  owner  may  remove  his  soil  with- 
out liability  to  damage.  ISo  damage  is  recoverable  except  for  the 
actual  disturbance  of  the  integrity  of  the  soil.  There  is  no  such 
thing  recognized  by  the  law  as  an  absolute  rigid  of  support.  Bat 
there  is  a  qualified  right,  and  that  is,  that  every  man  is  entitled  to 
have  his  soil  left  intact,  and  that  no  removal  of  the  adjoining  soil 
can  be  made  so  as  to  disturb  the  integrity  of  the  soil  of  others. 
There  are  many  cases  in  which  there  is  much  loose  dMsta^  to  the 
^ect  that  every  man  has  a  right  to  have  his  soil  supported  by  the 
adjacent  soil,  and  that  this  right  exists  as  ^^  an  incident  to  the  land, 

1  WUde  V,  Minsterlj,  15  Oar.,  1  B.  len  (Mass.),  181 ;  Gallender  v.  Marsh, 

R.  Pasch.  884 ;  Farrand  o.  Marshall,  1  Pick.    (Mass.)  418 ;    Laaala  «.  HoI> 

19  Barb.  (N.  Y.  Sap.  Ct.)  880  ;  Farrand  brook,  4  Paige's  Ch.  (N.  Y.)  ISO  ;  Pan- 

V,  MarshaU,  21  id.  409  ;  McGoire  ▼.  ton  t/.  Holland,  17  Johns.  (N.  Y.)  92 ; 

Grant,  25  N.  J.  L.  856 ;  Richardson  v,  Napier  o.  Balwinkle,  5  Rich.  (S.  C.) 

Yt.  C.  R.  R.  Co.,  25  Yt.465 ;  Tharston  811;  Solomon  «.  Yintners  Go..4H.  &N. 

«.  Hancock,  12  Mass.  220 ;  Shrieve  o.  ^xch.)  685 ;  Smith  «.  Thackerah,  L. 

Stokes,  8  B.  Monr.  (Kj.)  458 ;  Moody  v.  R.,  1  G.  B.  564 ;  BUiott  v.  N.  B.  R.  R 

McQelland,  89  Ala.  45;  Bonomi  v.Back-  Ck>.,  10  H.  L.  854 ;  N.  B.  R.  R  Go.  «. 

honse,  27  L.  J.  Q.  B.  (N.  SO  888  ;  Horn-  BUiott,  1  Johns.  &  H.  146 ;  Rowbotham 

Ehrles  V.  Brogden,  12  Q.  B.  789  ;  1  B.  «.  Wilson,  8  B.  &  B.  128. 
1.  &  Bq.  241 ;  Folej  «.  Wyeth,  2  Al- 
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as  a  right  of  property  necefisarily  and  naturally  attached  to  the 
Boil,"  but  there  is  no  case  in  which  the  actual  judgment  of  the 
court  is  not  in  direct  opposition  to  this  dicta.  The  case  of  Wilde 
V.  JUnsteriyy  which  is  regarded  as  an  authority  for  the  doctrine  of 
support,  is  a  full  authority  for  the  opposite  doctrine.  In  that 
case  it  is  said,  '^  If  A,  seized  in  fee  of  land  next  adjoining  the 
land  of  By  erect  a  new  house  on  his  land,  and  part  of  the  house  is 
erected  on  the  confines  of  his  land  next  adjoining  the  land  of  B, 
if  B  afterward  digs  his  land  near  the  foundation  of  the  house  of 
A,  whereby  the  foundation  of  the  house  and  the  house  itself  falls 
into  the  pit  that  B  has  dug,  still  no  action  lies  at  the  suit  of  A 
against  B,  for  this  was  the  fault  of  A  himself,  that  he  built  his 
house  so  near  to  the  land  of  B ;  for  he  could  not  by  his  act  hinder 
B  from  making  the  most  profitable  use  he  could  of  his  land."  ' 
RouLS,  in  stating  this  case,  says :  ^^  But  eemhlej  that  a  man  who 
has  land  next  adjoining  to  my  land  cannot  dig  his  land  so  near  to 
mj  land  that  thereby  my  land  shall  fall  into  his  pit ;  and  for  this, 
if  an  action  were  brought,  it  would  He."  Lord  Campbell,  in 
Wyatt  V.  JBarriaon,*  in  referring  to  this  dictay  treated  it  as  an 
authority  for  the  doctrine  of  support,  and  it  has  ever  since  been 
referred  to  as  sustaining  that  doctrine.  But  it  cannot  even  be 
tortured  into  any  such  signification.  It  simply  asserts  the  doc- 
trine that  every  person  has  a  right  to  have  his  land  left  intact,  and 
that  an  adjoining  owner  cannot  excavate  his  own  land  when,  by 
80  doing,  he  interferes  with  the  integrity  of  his  neighbor's  soil,  by 
letting  it  into  his  pit.  He  does  not  say  that  A  may  not  dig  in  his 
own  land  up  to  the  line  of  his  neighbor's  land,  if  he  can  do  so 
without  letting  down  his  neighbor's  land,  but  that  he  cannot  do 
BOj  was  to  let  it  down^  leaving  the  fair  inference  to  be  drawn  that 
he  may  dig  with  impunity  when  the  nature  of  the  soil  is  such  that 
it  will  stand  intact  by  the  force  of  its  own  coherence.  But  we 
only  refer  to  this  case  and  Eollb's  diota  because  it  is  regarded  as 
the  basis  of  the  law  of  support  as  a  natmral  right  We  do  not 
need  to  go  back  to  the  reign  of  Charles  I  to  find  that  no  such 
right  exists,  except  as  has  been  before  stated. 

1  WUde  «.  Mlsfltarlj,  15  Car.,  1 B.  B.       *  8  Bam.  &  Ad.  871. 
IHMch.884. 
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Sbo.  173.  Role  in  Famnd  ▼,  Mariihall,  —  As  illnstrative  of  the  utter 
baselessness  of  the  right  to  the  extent  that  is  given  it  by  the  dicta 
of  the  courts,  we  will  take  the  case  of  Fa/rramd  v.  McvrshaU.^ 
That  was  an  action  for  an  injunction  seeking  to  restrain  the  de- 
fendant from  removing  the  support  from  the  plaintifPs  land,  by 
excavating  upon  his  own  land  within  a  certain  distance  on  either 
side  thereof.  A  preliminary  injunction  was  granted  as  prayed 
for  in  the  complaint.  The  question  was  argued  before  Habbis, 
J.,  at  special  term,  and  that  learned  judge  in  a  very  able  opinion 
reported  in  the  19th  of  Barbour  sustained  the  plaintifPs  right  to 
the  support  of  the  defendant's  land,  hut  modified  the  injunction 
so  as  to  restrain  the  defendant  from  excavating  upon  his  land  so 
as  to  injure  the  land  of  the  plaiatiff.  The  learned  judge  said  : 
"  I  think  the  injunction  should  be  so  modified,  as  only  to  restrain 
the  defendant  from  excavating  or  removing  any  soil  from  any 
land  adjoining  the  plaintiff's  premises  which  shall  cause  the  plaint- 
iffs land,  by  reason  of  the  withdrawal  of  the  lateral  support,  to 
fall  away  or  subside,"  and  the  injunction  was  thus  modified, 
thereby  leaving  the  defendant  to  excavate  every  inch  of  his  own 
land,  if  he  could  do  so  without  letting  down  the  plaintiflPs  land 
or  causing  its  subsidence.  Eecognizing  clearly,  not  an  absolute 
right  on  the  part  of  the  plaintiff  to  support  for  his  land  from  the 
land  of  the  defendant,  but  a  qualified  right  of  support,  ifneces- 
scMryy  for  the  protection  of  the  integrity  of  his  soil  in  its  natural 
condition,  and  leaving  the  defendant  at  liberty  to  withdraw  this 
support  if  he  could  do  so  and  still  leave  the  plaintiff's  premises 
intact.  Upon  an  appeal  to  the  general  term  the  judgment  of  the 
lower  court  was  sustained,  Wbioht,  J.,  among  other  things, 
saying :  "  The  right  to  lateral  support  is  regarded  as  an  incident 
to  the  land ;  a  right  of  property,  necessarily  and  naturally  at- 
tached to  the  soil  *  *  *  *.  The  defendant  is  engaged  in 
converting  the  earth  that  is  removed  into  brick.  He  may  do  this 
provided  that  he  interferes  not  with  the  paramount  right  of 
others  to  the  possession  and  enjoyment  of  their  property,  or  the 
natural  right  which  they  possess  to  have  their  land  surrounded 
and  protected  by  the  adjacent  soil."  But  mark  the  inconsistency. 
He  speaks  of  the  right  to  have  their  lands  surrounded  and  pro- 

1 19  Barb.  880,  and  21  id.  409. 
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tected  by  the  neighboring  soil,  as  SLpa/ramotmt  right,  bnt  in  the 
very  next  Bentenoe  he  says :  ^'  He  may  thus  use  his  own,  bnt  if 
the  consequences  are  that  he  injures  the  plaintifi  by  such  use," 
not  by  taking  away  the  support  from  his  soil,  if  it  will  stand  by 
the  power  of  its  own  coherence,  but  ^^  by  canismg  the  lands  of  the 
loiter  to  eulmde  trndfaU  over  on  the  defend<mUf  lamd^  an  action 
may  be  sustained,/^  ^  damage  eustamed  hy  the  subaidence.^^ 
Still  further  on  he  says :  "  We  entertain  no  doubt  of  the  power 
to  restrain  the  defendant  from  excavating  or  removing  any  soil 
adjoining  the  plaintifPs  premises,  which  should  cause  the  plaint- 
ifPs  land,  by  reason  of  the  withdrawal  of  its  lateral  support,  to 
fall  away  or  subside."  Thus  it  will  be  seen,  that  while  there  is 
mach  said  in  this  case  about  the  naimral  right  to  have  land  sur- 
roanded  and  protected  by  neighboring  soil,  and  about  this  right 
being  a  right  of  property  necessarily  and  naturally  attached  to  the 
soil,  it  is  vDifact^  by  the  actual  decision  and  judgment  of  the 
court,  held  that  no  such  right  exists  as  a  natural  right,  but  only 
exists  when  the  removal  of  the  neighboring  soil  will  disturb  the 
integrity  of  the  adjoining  land,  and  let  it  in  upon  the  land  exca- 
vated. 

Sso.  174.  Rule  in  XrfuiaU  ▼.  Hon>rook.  —In  Loeola  v.  HcXbrooh^ 
Ohanoellor  Walwobth  says :  ^^  I  have  a  natural  right  to  the  use 
of  my  land  in  the  situation  in  which  it  was  placed  by  nature,  pro- 
tected and  surrounded  by  the  soil  of  the  adjacent  lots.  And  the 
owners  of  those  lots  will  not  be  permitted  to  destroy  my  land  by 
removing  this  natural  support  or  barrier.  Thus  it  is  laid  down 
l>y  Bolls,  that  I  may  sustain  an  action  against  a  man  who  digs  a 
pit  on  his  own  land  so  near  to  my  lot  that  my  land  falls  into  his 
pit"  Thus  the  learned  chancellor,  in  defining  the  right  of  sup- 
port, and  an  actionable  injury  thereto,  defines  it  as  being  such  a 
protection  for  his  soil  as  will  preserve  its  integrity  and  prevent  its 
falling  into  an  adjoining  excavation.  An  examination  of  all  the 
cases  upon  this  point  will  show  this  to  be  the  extent  of  the  right.* 

>  4  Podge's  Ch.  (N.  T.)  1(17.  road  Co.,  25  Vt.  405 ;  Foley  «.  Wreth,  2 

*  Thnmon  «.  Hancock,  12  Maas.  320;  AUen  (Mass.),  181 ;  Shiieve  o.  Stokee, 

Heanire  v.  Graat,  25  K.  J.  L.  856 ;  8  B.  Monr.  (Ky.)  468 ;  Moody  «.  Mc 

Bichaidaon  v.  Vearmont  Central  BaiU  GleUand,  38  Ala.  46. 
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Casee  of  subjacent  support  are  controlled  by  the  same  prindplee 
as  those  of  lateral  support,  of  which  Hvmphanea  v.  Brogden^  is 
regarded  as  the  leading  case,  and  it  will  be  seen  by  an  examina- 
tion of  the  case  that  the  court  fully  sustains  the  proposition,  that 
the  right  of  support  is  only  to  the  extent  necessary  to  prevent  a 
fall  of  the  land.  That  was  an  action  on  the  caae  for  injuiy  to  the 
plaintiff's  lands  by  the  removal  of  the  minerals  under  its  surface, 
so  that  the  land  subsided,  cracked  and  was  materially  injured. 
Lord  Campbell,  0.  J.,  in  a  very  elaborate  opinion,  reviewed  all 
the  English  cases  bearing  upon  the  question.  He  said :  ^^  Where 
there  are  separate  freeholds,  from  the  surface  of  the  land  and  the 
minerals  belonging  to  different  owners,  we  are  of  the  opinion 
that  the  owner  of  the  surface,  while  unincumbered  by  bmldingB 
and  in  its  natural  state,  is  entitled  to  have  it  supported  by  the 
subjacent  mineral  strata.  Those  strata,"  he  adds,  ^'  may  of  course 
be  removed  by  the  owner  of  them,  so  that  a  sufficient  support  for 
the  surface  is  left ;  but  if  the  surface  subsides,  and  is  injured  by 
the  removal  of  those  strata,  *  *  *  an  action  may  be  main- 
tained against  the  owner  of  the  minerals  for  the  damages  sustained 
by  the  subsidence."  Thus  it  will  be  seen  that  the  degree  of  su{>- 
port  to  which  the  owner  of  the  surface  is  entitled  is  such  as  will 
prevent  the  subsidence  of  his  land,  and  although  the  court  say  that 
the  owner  of  the  surface  ^'  is  entitled  to  the  support  of  the  mineral 
strata,"  that  nevertheless  this  right  is  qualified  by  and  confined  to 
such  a  support  as  will  preserve  the  integrity  of  the  sur&ce,  and 
that,  if  the  nature  of  the  surface  is  such  that  it  will  support  itself 
independent  of  the  minerals,  the  entire  mineral  strata  may  be  re- 
moved and  no  action  will  lie  therefor.  Then  in  fact  the  surface 
owner  is  not  of  right  entitled  to  the  support  of  the  mineral  strata, 
or  any  part  thereof,  unless  it  is  essential  to  prevent  the  subsidence 
of  the  upper  soil,  and  the  law  only  gives  him  a  remedy,  according 
to  the  doctrine  of  this  case,  where  damages  are  sustained  by  reason 
of  a  subsidence  of  or  actual  injury  to  the  land.  The  following 
cases  will  be  found  to  establish  the  same  position.* 

>  12  Q.  B.  739;  1  E.  L.  &Eq.  241.  B.  598;   OaledonU    Railroftd  Co.    v. 

•  V^yfttt  9.  Harrison,  8  B.  &  Ad.  871;  Spad,  2  Macq.  (Scotch)  449 ;  Wake- 

Harria  v.  Byding,  5  Mees.  &  WqIb.  field  v.  Duke  of  Baodeach,  L.  B.,  4 

80;  Bowbotham  o.  Wilson,  6  E.  &  Eq.  Caa.  618;  Hunt  o.  Peake,  Johns. 
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Sbo.   175.   TkM  right  only  aoEUndfl  to  Um  soU  itMll^  The  right  to 

support  only  extends  to  the  soil  itself,  and  does  not  indade  any 
thing  placed  thereon  that  sensibly  increases  the  pressure/  nor 
does  it  exist  after  the  owner  has  removed  the  soil,  and  substituted 
a  wall  or  other  artificial  sabstitnte  therefor.'  This  right  to  sup- 
port from  neighboring  soil  exists  ex  Jttre  ncUtircBy  and  not  as  an 
easement/  although  it  partakes  of  the  nature  of  an  easement,  and 
is  freqnentlj  classed  as  such  both  by  elementary  writers  and 
courts.^  Brahwbll,  B.,  in  jRawbotham  v.  Wihar^  says:  ^^I 
think  it  inaccurate  to  say  that  the  plaintiff  is  claiming  any  kind  of 
easement,  qualified  or  otherwise ;  on  easement  eeemmg  to  me  to  be 
sorn^thinff  additional  to  the  or dmaniy  righte  of  property, ^^  But 
it  will  not  be  profitable  for  us  to  discuss  this  question  here.  The 
ri^t  exists,  and,  whether  it  is  to  be  regarded  as  an  easement  or  a 
natural  right,  is  a  question  of  small  consequence. 

Sbo.  176.  BaildlngB  do  not  dq|iriT«  one  of  this  right  nalMitlMyi^^ 
jnoreMethaprmrora.  — It  must  not  be  understood  that  the  right  to 
support  ceases  to  exist  when  the  land  is  incumbered  with  a  build- 
ing or  other  erection.  It  is  true  that  the  right  extends  only  to 
the  soil  itself,  bnt  it  is  by  no  means  restricted,  as  is  stated  by  some 
of  the  elementary  writers,  to  '^  the  land  in  its  natural  state."*  It 
exists  only  as  to  the  soil,  but,  however  the  soil  may  be  incumbered 
with  buildings  or  other  structures,  unless  they  contributed  di- 
rectly to  the  injury,  a  right  of  action  exists  for  an  interference 

Ch.  (Eng.)  705 ;  Hamer  «.  Enowles,  6  atone,   9  H.  L.   C.  002 ;    Berkley  v, 

H.  ft  N.  454;  Roberts  o.  Haines,  6  E.  Shafto,  15  C.  B.  (N.  S.)  79  ;  Dugdale 

&  B.  643;  Backhonse  v.  Bonomi,  9  H.  v.  Robertson,  8  K.  &  J.  S96 ;  Frond  o. 

L.  C.  503 ;  Smart  v,  Morton,  5  E.  &  Bates,  84  L.  J.  (Ch.)  406,  and  indeed 

6.  80 ;  Hilton  v.  Lord  Granville,  5  Q.  all  tbe  English  cases  are  to  the  same 

B.  701 ;  Maiqnis  of  Salisbury  o.  Glad-  effect. 

>  Stansell  v.  Jollard,  1  Selw.  N.  P.  Richardson  «.  Vermont  Central  RaU. 

444 ;  Wyatt  «.  Harrison,  3  B.  &  Ad.  load  Co.,  25  Vt.  465.  opinion  of  Ben- 

871 ;    Partridge  o.  Scott,  8  Mees.  &  kett,  J. ;  Hay  o.  Cohoes  Co.,  2  N.  Y. 

Wels.  220;  Humphries  o.  Brogden,  12  159. 

Q.  B.  744 ;  Solomon  v.  Vintners  Co.,  4        •  Rowbotham  v,  Wilson,  8  E.  ft  B. 

H.   ft   N.    (Exch.)   585 ;  Murchie    9.  186  ;   Bonomi  «.  Backhouse,  El.  B.  & 

Bla^  84  Law  J.  (C.  P.)  887.  El.  622 ;  Thurston  «.  Hancock,  ante, 

*  Wilde  o.  Minsterly,  arUe;  Thurs-       *  Gale  on  Easements,  148. 
ton  «.  Hancock,  12  Mass.  220 ;  Lasala        ■  Washburn    on    Easements,    431 ; 

V.  Holbrook,  4  Paige's  Ch.  (N.  Y.)  169;  Gale  on  Easements,  811. 
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with  the  right,  precisely  as  much  with  as  without  the  buildings.' 
Indeed  I  think  the  cases  will  justify  the  broad  statement,  that 
in  actions  for  injuries  to  the  right  of  support,  where  liability  is 
sought  to  be  avoided,  on  the  ground  that  there  are  erections  on 
the  plaintiffs  land  that  contributed  to  the  injury,  that  it  is  incum- 
bent upon  the  defendant  to  make  out  his  defense  by  clearly  es- 
tablishing the  fact  that  the  injury  would  not  have  resulted  except 
for  the  erections.  In  other  words,  that  the  pressure  of  the  build- 
ings was  the  principal  cause  of  the  injury  to  the  soiL  Not  does 
it  seem  to  be  settled,  particularly  in  the  courts  of  this  countiy, 
that  no  recovery  can  be  had  where  the  buildings  have  in  a  meas- 
ure contributed  to  the  injury,  where  they  are  not  the  principal 
cause  ;  and  in  JFbley  v.  Wyethy  a  different  doctrine  was  strongly 
hinted  at  by  Merbiok,  J.,  in  delivering  the  judgment  of  the  court 
He  says :  ^^  Whether  if  the  pressure  of  the  weight  of  artificial 
structures  which  the  owner  has  placed  upon  his  own  land  for  a 
lawful  purpose,  and  in  its  reasonable  use  contributes  to  cause  a 
slide  or  crumbling  away  of  his  soil  into  a  pit  excavated  in  an  ad- 
joining close  by  another  proprietor,  this  will  deprive  him  of  the 
right  to  remuneration  for  the  injury  sustained,  may  be  considered 
at  least  open  to  denial." 

Seo.  177.  Role  in  Brown  ▼.  Bobbin!.  —  In  Brown  V.  SoNnns^  re- 
ferred to  in  the  previous  note,  the  action  was  for  injury  to  the 
plaintifiTs  lands  and  buildings  by  reason  of  excavations  beneath 
the  premises,  causing  a  subsidence  of  the  soil,  and  a  consequent 
injury  to  the  buildings.  A  question  was  raised  by  the  defendant, 
that  he  was  not  liable  if  the  house  contributed  to  the  injury ;  and 
the  judge,  among  other  things,  submitted  the  question  to  the  jnry, 
"  whether  the  land  fell  from  the  superincumbent  weight  of  the 
house,  or  whether  it  would  have  fallen  in  the  same  manner 
whether  there  had  been  a  house  upon  it  or  not."  The  jury  found 
that  the  weight  of  the  house  did  not  contribute  to  the  injury,  and 
returned  a  verdict  of  £300  for  the  plaintiff.  Upon  a  rule  to  show 
cause,  etc.,  in  the  court  of  exchequer,  Pollook,  0.  B.,  said :  **  As 

1  Foley  «.  Wyeth,  2  AUen  (Biass.),     830 ;    Brown  «.  Robins,  4  H.  ft  N. 
181 ;  Hant  v.  Peake,  Johns.  Cb.  (Eng.)    (Exoh.)  186. 
705 ;  Thurston  v,  Hancock,  12  Mass. 
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to  the  right  of  support  for  the  house,  qtid  house,  if  necessary  to 
decide  it,  which  it  is  uot,  I  should  be  disposed  to  hold  that  the 
plaintiff  was  entitled  to  the  support  of  the  surrounding  ground. 
Sut  the  moment  the  jury  found  that  the  subsidence  of  the  land 
iras  not  caused  by  the  weight  of  the  superincumbent  buildings, 
the  existence  of  the  house  became  unimportant  in  considering  the 
question  of  the  defendant's  liability.  It  is  as  if  a  mere  model 
stood  there,  the  weight  of  which  bore  so  small  a  proportion  to 
that  of  the  soil  as  practically  to  add  nothing  to  it."  Mabtin,  B., 
said :  "  There  is  no  ground  for  reducing  the  verdict.  The  house 
-was  lawfully  on  the  plaintiffs  land,  and  was  injured  by  the  im- 
lawful  act  of  the  defendants."  Watson,  B.,  said :  "  When  a 
great  weight  is  put  on  the  land,  which  immediately  causes  a  pres- 
sure upon  the  adjoining  lands,  a  nice  que^on  sometimes  arises ; 
but  here  every  thing  was  determined  by  the  finding  of  the  jury, 
that  the  accident  was  not  caused  by  the  weight  of  the  house,  and 
that  this  weight  has  no  effect  in  causing  a  subsidence  of  the  soil." 

8eo.  178.   Recovery  may  be  had  where  ■truoturea  do  not  contrlbiite  to 

tli«  Injury.  —  This  case  establishes  the  principle  fully,  that  the  mere 
pressure  upon  land  of  a  superincumbent  weight,  as  buildings,  or 
any  thing  else,  does  not  prevent  a  recovery  for  an  interference 
with  the  right  of  support,  where  the  superincumbent  weight  does 
not  contribute  to  the  injury  ;  and  that  in  such  a  case  a  recovery 
may  not  only  be  had  for  the  actual  injury  to  the  soil,  but  also  for 
all  injuries  to  the  buildings  thereon  standing.  And  when  it  is 
remembered  that  this  was  a  case  of  injury  to  sul^acerU  support, 
and  mainly  for  injuries  to  the  buUdings,  and  the  main  question 
raised  npon  exceptions  and  urged  before  the  court  was  whether 
the  verdict  was  not  against  the  evidence,  I  think  the  case  must  be 
r^arded  as  further  establishing  the  doctrine  that  the  pressure  of 
a  superincumbent  weight  upon  the  soil,  in  the  form  of  buildings 
or  other  lawfiil  erections,  will  not  defeat  a  recovery  for  injuries  to 
support,  unless  they  are  the  cause  of  the  injury  itself ;  and  that 
the  mere  fact  that  they  have  in  a  measure  contributed  thereto, 
when  not  the  principal  cause,  does  not  operate  as  a  defense.  It  is 
trae  that  the  verdict  established  that  the  buildings  did  not  con- 


190  Lateral  and  Subjaoknt  Suppobt  of  Lands. 

tribute  to  the  injury,  but  the  verdict  was  clearly  wrong ;  for  no 
person  could  doubt  that  every  pound  of  additional  weight  imposed 
upon  the  surface  of  the  soil  increased  the  vertical  and  lateral  pres- 
sure, and  that  the  weight  of  several  thousand  pounds,  such  as 
would  be  likely  to  be  imposed  even  by  the  most  ordinary  build- 
ings, would  in  a  measure  contribute  to  the  subsidence  of  the  soil 
beneath  them,  and  that  a  much  slighter  removal  of  the  soil  would 
be  followed  by  a  subsidence  thereof,  with  the  buildings  upon  the 
surface,  than  without  them ;  yet  the  verdict  was  sustained,  and 
the  court  even  intimate  that  without  such  a  finding  of  the  jury, 
liability  would  exist.  Indeed,  upon  the  argument.  Pollock,  G. 
B.,  put  this  pertinent  inquiry  to  the  court :  ^^  Has  a  person  a 
right  to  dig  so  near  to  the  land  of  his  neighbor  as  to  dist^u/rb  hU 
soU  whether  there  is  %  house  there  or  not "  ? 

Sbc.  179.  DIfltfnotion  hetwemi  li^Jioy  to  tbm  soU  and  to  a  wall  or  gtmo- 
tnra—  A  distinction  exists  between  an  injury  to  the  soil  and  an 
injury  to  the  wall  or  other  structure  erected  in  lieu  of  it.  In 
the  case  of  a  building  erected  upon  the  surface  of  the  soil  where 
no  excavation  has  been  made  for  a  foundation,  a  removal  of  the 
support  of  the  adjoining  soil  would  be  actionable,  notwithstand- 
ing the  presence  of  the  building,  if  any  injury  to  the  soil  thus 
left  unsupported  followed,  even  though  the  excavation  was  made 
in  the  exercise  of  the  highest  care  and  skill  possible.  In  such 
cases  where  no  excavation  has  been  made  and  no  artificial  support 
has  been  substituted  for  the  soil,  the  adjoining  owner  excavates 
so  near  to  his  neighbor's  line  as  to  disturb  his  soil  at  his  peril.  It 
is  an  interference  with  a  natural  right,  and  a  nuisance,  and  liabil- 
ity attaches  whether  the  digging  was  accompanied  with  negli- 
gence or  not.*  If  by  the  increased  weight  imposed  upon  the 
soil  by  the  building  the  damage  is  enhanced,  this  does  not  defeat 
liability  for  such  damages  as  would  have  arisen  if  no  building  bad 
been  placed  there,  but  only  such  as  are  the  direct  results  of  the 
pressure  of  the  building.     This  precise  question  has  not  been  di- 

1  ThnTBton  «.  Hancock,  13  Maas.  daO;    an  v.  Knowles,  6  H.  &   N.   (Exch.) 
Hay  V,  Cohoes  Co.»  2  N.,  Y.  159 ;  Tre-    454;  Hamer  «.  Enowles,  id.  459. 
main  v.  Cohoee  Co.,  id.'  164;  Stroj- 
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recdj  decided,  and  the  later  authorities  disclose  a  tendency  of  the 
courts  in  that  direction.' 

Sbo.  180.  Rule  in  Hamer^.  KnowlMk— In  HwnMT  V.  Knowles^^ 
the  action  was  brought  by  a  tenant  of  certain  mills  for  damages 
snstained  by  a  snbsidence  of  the  soil  and  mills  by  reason  of  the 
removal  of  minerals  beneath  the  adjoining  lot.  The  action  was 
referred,  and  the  referee  found  that  the  subsidence  of  the  ground 
resulted  from  the  mining  operations,  and  assessed  the  damages  at 
JS1,590,  as  follows:  £90  for  the  damage  to  his  business,  and 
JS1,500  for  deterioration  of  the  value  of  the  buildings  and  prem- 
ises. Upon  hearing  the  cause  in  the  court  of  exchequer  the  de- 
fendant's counsel  insisted  that  there  could  be  no  recoveiy  for 
injury  to  the  buildings,  because  no  right  of  support  existed  for 
them  ;  but  Pollock,  C.  B.,  said :  '^  It  is  said  that  the  plaintiff 
had  no  right  of  support  for  buildings ;  but  methinks  that  if  their 
being  there  did  not  contribute  to  the  subsidence,  the  plaintiff  is 
entitled  to  damages  for  injury  to  them  through  the  defendant's 
wrongful  act  in  causing  the  land  to  subside  —  the  ground  on 
which  tliey  stood."  * 

Sbo.  181.  Tmrtanmw  in  which  isijiiry  to  bnildingB  may  be  recovered  for. 
—  In  this  case,  as  the  case  shows,  the  principal  damage  arose,  not 
from  the  removal  of  the  minerals  beneath  the  mill,  but  beneath 
the  adjoining  lot,  at  some  distance  from  the  plaintiff's  premises, 
and  the  subsidence  of  the  soil  was  gradual,  and  covered  a  consid- 
erable period  after  the  acts  from  which  the  damage  arose  had  been 
done,  during  all  of  which  time  the  mills  were  in  operation,  and 
from  the  circumstance  that  the  arbitrator  only  found  the  injury 
to  the  plaintiff's  business  to  be  £90,  it  is  evident  that  no  great 
hindrance  in  that  respect  was  shown.  The  principal  injury  was 
to  the  buildings  by  reason  of  the  subsidence  of  the  soil,  which  the 

1  Biehardson    v,  Vermont    Central  its  own  inherent  weight,   and   that 

Bailroad  Co.  26  Vt.  465.     In  this  case  which  was  prMMd  in  hj  the  hailding." 

BKmrrrr,  J.,  sajs :     "If  there  is  any  Foley  v,  Wyeth,  3  AUen  (Mass.),  lol ; 

error  in  the  decision  of  the  case  in  the  2  Dane's  Abr.  717 ;  Farrand  v.  Mar- 

12th  Mass.  (Thorston  o.  Hancock)  it  shall,  19  Barb.  (N.  T.  Sap.  Ct.)  880. 

is^  I  apprehend,  to  be  found  in  the  <  6  H.  &  N.  (Exch.)  450. 

eoorts  not  discriminating  between  the  *  Brown  v,  Robins,  4  H.  &  N.  186. 
soil  that  fell  into  the  excavation  from 
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arbitrator  says  "  continued  from  time  to  time  in  oonseqiience  of 
the  previoos  mining  operations."     It  is  true  that  the  arbitrator 
found  that  the  weight  of  the  buildings  did  not  contribute  to  the 
injury,  but  it  is  quite  difficult  to  understand  how  such  a  finding 
could  be  sustained  when  the  subsidence  was  gradual,  and  the 
weight  of  the  buildings  and  machinery  of  such  extensive  works 
must  have  been  enormous,  and  where  the  motion  and  constant 
jarring  of  the  machinery  of  extensive  works  must  in  a  measure 
have  contributed  to  the  damage.     But  irrespective  of  this  question 
this  case  is  a  fuU  authority  in  support  of  the  doctrine  that,  where 
there  is  a  MTongful  withdrawal  of  the  support  of  the  soil,  even  in 
an  adjacent  lot  at  a  great  distance  from  the  point  of  injury,  a  re- 
covery may  be  had  for  injuries  to  the  buildings  and  other  struc- 
tures upon  the  surface  of  the  soil,  where  they  do  not  contribute 
to  the  injury ;  and  it  would  seem,  from  the  facts  in  the  case,  that 
it  fairly  warranted  the  doctrine  that  there  may  be  a  recovery  for  in- 
juries to  all  structures  upon  the  soil,  when  they  are  not  the  pro- 
moting, or  principal  cause  of  the  injury.    That,  whenever  injury 
would  have  resulted  if  no  buildings  existed,  a  recovery  may  be 
had,  even  though  they  in  a  measure  contributed  thereto  and 
hastened  it.     If  not  in  theory,  that  is  certainly  the  practical  effect 
of  all  the  cases,  and  sustains  the  doctrine  hinled  at  by  Mesbick, 
J.,  in  Foley  v.  Wyeth.    It  is  an  easy  matter  for  courts  to  say,  as 
in  Hunt  v.  Peake^  that  the  weight  of  a  building  would  make  no 
perceptible  increase  in  the  pressure  of  the  soil,  and  for  jurors  and 
arbitrators  to  find  in  cases  for  damages  in  consequence  of  the  sub- 
sidence of  the  soil  covered  by  buildings  whose  weight  is  many 
thousand  pounds,  and  where  the  subsidence  is  gradual  and  covers 
a  long  period  after  the  support  is  withdrawn,  that  the  weight  of 
the  buildings  has  not  contributed  to  the  injury;  but  common 
sense  teaches  every  person  that  such  findings  are  erroneous,  false 
even,  and  only  used  as  a  cover  for  verdicts  or  judgments  that  ac- 
cord with  the  sympathies  of  the  triers,  and  their  notions  of  the 
actual  equities  of  each  case,  and  that  the  only  remedy  for  such 
evils  is  the  establishment  of  the  broad  doctrine,  which  is  sus- 
tained both  in  reason  and  equity,  that  a  recovery  may  be  had  in 
all  such  cases,  where  the  superincumbent  weight  is  not  the  prin- 
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cipal  cause  of,  eyen  though  it  has  in  a  measure  contributed  to,  the 
injury,  where  the  owner  has  not  removed  his  own  soil  so  as  to  de- 
prive him  of  this  natural  right. 

Sec.  182.  Same  sal^ect  continued.  — In  Fwrrcmd  V.  Ma/rshaJl^ 
which  is  a  well-considered  case  and  entitled  to  weight  as  an 
authority,  Harris,  J.,  in  the  course  of  his  analysis  of  the  case  of 
Thurston  v.  Hancock^  thus  gives  expression  to  his  views  upon  the 
law  as  applicable  to  the  facts  of  that  case ;  and  while  this  expres- 
sion is  in  no  measure  an  authority,  yet  as  the  expression  of  an 
able  and  eminent  jurist,  it  shows  the  strong  tendency  of  courts 
toward  a  more  consistent  and  equitable  construction  of  the  legal 
relations  of  adjoining  land-owners,  than  is  to  be  found  in  the 
dicta  of  BoLLB  :  ^^  A  man  who,  himself,  builds  a  house  adjoining 
his  neighbor's  land  (says  Parker,  G.  J.,  in  ThvrsUm  v.  Sanoock)^ 
ought  to  foresee  the  probable  use  by  his  neighbor  of  the  adjoin- 
ing land,  and  by  a  convention,  or  by  a  difierent  arrangement  of 
his  house,  secure  himself  against  future  interruption  and  incon- 
venience." Referring  to  the  doctrine  of  Eollb,  he  says :  "  We 
have  not  been  able  to  discover  that  the  doctrine  has  ever  been 
overruled,  nor  to  discover  any  good  reason  why  it  should  be." 
The  case  itself  was  probably  decided  erroneously.  Under  the 
drcnmstances,  as  they  appeared  in  evidence,  I  do  not  think  the 
plaintiff  was  chai^geable  with  any  fault  or  negligence.  He  had 
taken  the  precaution  to  sink  the  foundation  of  his  house  fifteen 
feet  below  the  natural  surface.  The  defendant  had  dug  and  re- 
moved the  soil  upon  his  adjoioing  lot  to  the  depth  of  forty-five 
feet.  The  result  was  that  the  plaintiff  was  obliged  to  take  down 
his  house  to  save  the  materials.  !N'o  fault  or  negligence  was  im- 
putable to  the  plaintiff ;  every  reasonable  precaution  had  been 
observed.  On  the  contrary,  the  defendant  was  not  using  his  land 
for  any  ordinary  purpose.  The  plaintiff  had  suflSciently  guarded 
himself  against  any  ordinary  use  of  the  adjacent  land,  and  it 
seems  to  me  tJiai  the  action  ought  to  ha/oe  been  BustamedP  By 
the  Boman  law,  no  proprietor  was  permitted  to  excavate  on  his 
own  land  so  as  to  endanger  his  neighbor's  building,  and  every 

>  19  Barb.  (N.  T.  Sap.  Ct)  880.  *  12  Mmm.  220. 
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person  erecting  a  new  building  was  bonnd  to  place  the  new 
stmcture  a  certain  distance  from  his  neighbor's  bonndaiy.  This 
rule,  however,  in  its  full  extent,  would  hardly  be  adapted  to  the 
present  condition  of  things,  particularly  in  lai^  cities  and  towns, 
where  every  inch  of  space  is  made  available,  and  is  indeed  neces- 
sary to  supply  the  demands  of  business.  Li  Hvmi  v.  PeakCj 
sfopra^  the  court,  in  commenting  upon  the  idea  that  no  recovery 
could  be  had  for  an  injury  to  support,  where  the  land  was  in- 
cumbered with  buildings,  thus  ridicules  the  doctrine  and  exposes 
its  folly.  Wood,  0.  J.,  says :  "  Li  fact,  the  weight  of  such  houjses 
would  bear  about  the  same  proportion  to  that  of  two  hundred 
feet  of  soil  which  a  chimney-pot  bears  to  a  house ;  and  it  would 
really  be  absurd  to  suppose  that  the  extra  load  of  the  house  was 
the  thing  which  caused  the  house  to  yield  for  want  of  support." 

Sec.  183.  DMsloiiiwioe  not  regarded  ai  increasad  bnrdoai. — ^In  a  caae 

in  Kentucky,^  it  was  held  that  a  division  fence  between  two  ad- 
joining land-owners  was  not  to  be  treated  as  an  increased  burden 
to  the  land,  and  that  it  was  entitled  to  support  as  much  as  the 
land.  This  decision  was  placed  upon  the  ground  that  a  fence  be- 
tween adjoining  lots  is  a  necessary  incident  to  the  exclusive  en- 
joyment of  each  owner  of  his  own  lot,  and  that  it  could  not  be 
regarded  as  a  sensible  increase  of  the  burden  to  be  supported. 
But  suppose  the  fence  to  be  a  heavy  stone  wall,  who  can  add  that 
it  would  add  essentially  to  the  pressure  upon  the  soil  ?  The  same 
principle  that  permits  a  division  fence  upon  land  would  extend  to 
bidldings  and  all  other  structures  that  are  essential  to  the  actual 
enjoyment  of  the  land. 

Seo.  184.  Rulein  Wyattv.  Harriaon.  — In  WyoUy.  Haari^on^  it 
appeared  that  the  plaintiff  and  defendant  were  the  owners  of  ad- 
joining lots,  upon  both  of  which  houses  had  been  erected.  The 
defendant  rebuilt  his  house,  and  in  so  doing  sunk  the  foundation 
thereof ;  and  as  a  result  the  plaintifPs  foundation  wall  was  cracked 
and  injured.  It  does  not  appear  that  the  plaintifPs  eoil  was  in- 
terfered with,  nor  does  the  declaration  in  the  case  allege  that  as  a 
cause  of  action  or  ground  for  damages.     But  it  was  for  the  injury 

1  OneU  «.  Harkins,  4  Bush  (E7.),  658.      *  8  B.  &  Ad.  871. 
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to  the  wall  and  bnilding  by  withdrawing  the  support  of  the  de- 
fendant's soil  Lord  Tentebbek,  Ch.  J.,  said :  ^^  It  may  be  tme 
that  if  my  land  adjoins  that  of  another,  and  I  have  not,  by  bnild- 
ing, increased  the  weight  upon  my  eoil^  and  my  neighbor  digs  in 
his  land  so  as  to  occasion  mine  to  fall  in,  he  may  be  liable  to  an 
action.  Bat  if  I  have  laid  an  additional  weight  npon  my  land,  it 
does  not  follow  that  he  is  to  be  depriyed  of  the  right  of  digging 
his  own  ground,  because  mine  will  then  become  incapable  of  sup- 
porting the  artifical  weight  which  I  have  laid  upon  it."  In  this 
case  it  will  be  observed  that  the  question  of  liability  where  a 
superincumbent  weight  has  been  added  to  the  surface  is  regarded 
as  depending  upon  the  fact  whether  the  bnilding  increased  the 
weight  upon  the  soil,  and  consequently  contributed  to  the  injury. 


Saa  185.  Bl|^  omsm  whmi  waU  is  snbstitiited  for  lolL— As  has 
been  before  observed,  this  right  of  lateral  support  only  extends 
to  the  soil  itself  hence  if  one  owner  sees  fit  to  excavate  up  to 
the  limits  of  his  line,  and  replace  the  soil  with  a  wall  or  other 
artificial  structure,  the  right  ceases  to  exist  ajs  to  the  wall  or 
structure  placed  thereon,  and  the  adjoining  owner  may,  in  the 
exercise  of  ordinary  care,  excavate  to  any  depth  upon  his  own 
land,  even  though  by  so  doing  he  withdraws  the  support  from 
such  wall  or  structure,  and  causes  it  to  fall  into  his  pit.'  For,  in 
the  language  of  Lord  Temtebdbn  in  Wyatt  v.  Hwrrieon^  '^  I  can- 
not, by  laying  an  additional  weight  upon  my  land,  deprive  my 
neighbor  of  digging  in  his  soil."  The  reason  for  this  rule  is,  that 
if  one  land-owner  sees  fit  to  erect  a  house  at  the  confines  of 
his  own  land,  it  is  his  own  folly,  and  he  cannot,  by  being  prior 
in  point  of  time,  prevent  his  neighbor  from  building  there  also, 
and  the  only  restriction  imposed  upon  the  adjacent  owner  is,  that 
he  must  not  negligently  and  carelessly  excavate  upon  his  own 
land ;  but,  if  he  proceeds  with  ordinary  care,  he  will  be  excused 
from  liabOily,  no  matter  how  great  the  damage  of  his  neighbor's 
buildings.' 

'Thnntan  v,  Haneock,  13  Mass.  €hilxe   v,    Gnmt,  1    Dutch.  (N.    J.) 

280;  LuaU  v.  Holbrook,  4    Paige'e  866. 

Ch.  (N.  Y.)  168;  Fkrrand  v.  BCanhall,  *  Thonton  v.  Hanooek,  wpra:  Pan- 

121  Barb.  (N.  T.  Sap.  Ct.V400 ;  Shrieve  ton  v.  Holland,  17  Johns.  (N.  T.)  02 ; 

V.  Stokes,  8  B.  Monr.  (K7.)4S8;  Me-  Ghadwiok  «.  Tiower,  6  Bing.  N.  C.   1; 
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Seo.  186.  Rule  in  Puiton  v.  HollMid.  ~  In  Pomton  V.  HoUandy  ante^ 
the  question  of  negligence  was  considered.  In  that  case,  it  ap- 
peared  that  the  plaintiff  was  the  owner  of  a  honse  and  lot  on 
Warren  street,  in  the  city  of  New  York,  and  the  defendant,  in 
erecting  a  house  on  a  lot  contiguous  to  the  plaintifiPs,  in  order  to 
lay  the  foundation,  dug  some  distance  below  the  foundation  of 
the  plaintiff's  house,  in  consequence  of  which  one  of  the  comers 
of  the  plaintiffs  house  settled,  the  walls  cracked,  and  the  house 
in  other  respects  was  injured.  The  plaintiff  introduced  evidence 
to  show  a  want  of  proper  skill  and  care  in  the  persons  employed 
by  the  defendant  to  lay  his  foundation.  Woodwobth,  J.,  said : 
'^  I  am  of  opinion  that  no  man  is  answerable  in  damages  for  the 
reasonable  exercise  of  a  right  when  it  is  accompanied  by  a 
cautious  regard  for  the  rights  of  others,  when  there  is  no  just 
ground  for  the  charge  of  negligence  and  unskillfulness,  and  when 
the  act  is  not  done  maliciously."  A  verdict  having  been  rendered 
for  the  plaintiff  upon  a  charge  of  the  court,  that  withdrew  the 
question  of  negligence  from  the  jury,  a  new  trial  was  granted, 
the  judge  saying:  "  The  result  of  my  opinion  is,  that  the  plaintiff 
has  not  shown  a  right  to  recover  in  this  case,  unless  it  be  on  the 
ground  of  negligence,  in  not  taking  aU  reasonable  care  to  prevent 
the  injury." 

Seo.  187.  RnleinThnxBton  v.  Hanoook.— In  Thv/rston  V.  Ho/ri- 
oock^  the  plaintiff  was  the  owner  of  a  lot  on  Beacon  street,  in 
the  city  of  Boston,  adjoining  lands  of  the  defendant,  and  erected 
a  costly  dwelling-house  upon  the  confines  of  his  lot,  laying  the 
foundation  very  deep.  The  defendant,  a  short  time  after  the 
plaintiff  s  house  was  completed,  commenced  excavating  upon  his 
lot,  and  excavated  to  the  depth  of  several  feet  below  the  lower 
line  of  the  foundation  of  the  defendant's  house,  and  sold  the 
earth  so  taken  out.     As  a  consequence,  the  plaintiff's  house,  being 

Eockwood  V,  Wilson,  11  Gasli.  (Maas.)  Smith  v,  Eendrick,  7  0.  B.  516 ;  Gaj 

221.     In  Pickard  9.  Collins,  28  Barb,  ford  v.  yichols,  9  Exch.  702,  Walters 

(N.  T.  Sup.  Gt.)  444,  the  ooart  saj,  i/.  Pefil,  Moody  &  M.  862;  Dodd  v. 

that  the  motiM  with  which  one  does  Holme,  1  Ad.   &  El.  498;  Massej  v. 

a  lawful  act  is  of  no  consequence  in  Goyder,  4  C.  ^  P.  161;  Rankin  v. 

determining  the  qnestion  of  liabilltj.  Charless,  19  Mo.  490. 

>  12  Mass.  220. 
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depnyed  of  the  support  of  the  defendant's  land,  began  to  settle, 
and  he  was  obliged  to  take  it  down.  The  conrt  held,  that,  in  the 
absence  of  negligence  or  malice,  no  recovery  could  be  had  for  the 
iDJnrj  to  the  bnilding. 

Sbo.  188.  Rid«  in  Zianla  ▼.  Holbrook.— In  Lasola  v.  HoUbrook^ 
the  plaintiffs  were  the  owners  of  certain  lots  on  Ann  street,  in 
the  city  of  New  York,  upon  which  was  a  church  called  Christ's 
Church,  which  had  been  erected  some  thirty-eight  years.  The 
defendant  was  the  owner  of  an  adjoining  lot  on  the  west  side  of 
the  church,  and  extending  to  within  some  six  feet  of  the  church. 
The  defendant  began  the  erection  of  a  building  upon  his  lot,  cov- 
ering the  entire  space,  and  was  excavating  for  the  foundation  of 
the  building,  intending  to  sink  it  some  sixteen  feet  lower  than  the 
foundation  of  the  church.  The  plaintiffs  brought  their  bill  for 
an  injunction.  A  temporary  injunction  was  granted  upon  the 
filing  of  the  biU,  but  the  defendant  having  answered  and  set  up 
in  his  answer  that  he  was  proceeding  with  the  work  in  a  careful 
and  skillful  manner,  and  that  his  purpose  in  making  the  excava- 
tion to  the  depth  named  in  the  bill  was  to  erect  thereon  a  sub- 
stantial building,  upon  hearing  on  appeal  the  injunction  was  dis- 
solved, the  court  holding  that  the  defendant  was  in  the  exerdse 
of  a  legal  right,  and  that  the  damage,  if  any,  to  the  plaintiff 
would  be  "  darmiv/m  absqv^  i/nj'wna,^^ 

Sec.  189.  Degree  of  oare  required  in  ezoavatlng  rear  loimdation  walls. 

—  The  degree  of  care  required  on  the  part  of  a  person  excavating 
upon  his  own  premises,  near  the  foundation  of  another's  building, 
cannot  be  accurately  defined,  but  must  necessarily  depend  upon 
the  circumstances  of  each  case.  The  character  of  the  soil,  the 
condition  of  the  wall  and  building,  the  depth  of  the  excavation, 
and  all  those  conditions  that  a  man  of  ordinary  prudence  would 
observe.'    The  better  criterion  by  which  to  determine  the  ques- 

>  4  Paige's  Ol  (N.  T.)  169.  Maasej  v,  Goyder,  4  C.  &  P.  161 ;  Smith 

*  Panton  d.  Holland,  17  JohnB.  92 ;  «.   Eendrick,  7  C.  B.  615 ;  Quincy  v. 

McOnire  v.  Oiant.  1  Dutch.  (N.  J.)  856 ;  Jones,  76  Dl.  231 ;  Dixon  v.  WUkinson. 

Bockwood  V.  Wilson,  11  Gash.  (Mass.)  2  MeArthur(n.  S.  G.  G.),  425.    In  Mc- 

221 ;  GharlesB  v.  Bankin,  22  Mo.  566  ;  Maugh  v.  Burke,  12  B.  I.  499,  an  in- 

Foley  e.  Wyeth,  2  AUen  (Mass.),  131 ;  juncuon  to  restrain  an  adjoining  land- 

Shiieye  v.  Stokes,  8  B.  Monr.  (Ey.)  458;  owner  from  making  an  excayauon  oa 
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tion  of  liability  would  eeem  to  be,  that  if  the  mere  exerdfie  of  a 
lawfnl  right  to  remove  the  soil  upon  his  own  piemifies  occafiioned 
the  fall  of  the  stractoie,  no  liability  exists ;  but  if  the  fall  is  oc- 
casioned by  the  manner  in  which  it  is  lemoved,  then  liability 
attaches  for  all  the  consequences  of  the  act/ 

Sec.  190.  Same  oantiniied.— As  to  the  degree  of  care  required  of 
a  person  excavating  upon  his  own  land,  where  there  is  an  erection 
upon  the  adjoining  land,  it  seems  that  no  more  than  ordinary  care 
is  required.  There  must  be  an  absence  of  negligence  or  un- 
skillfulness  and  of  improper  motive."  There  can  be  no  negli- 
gence imputed,  except  as  to  structures,  that  are  visible  or 
known  to  the  party  causing  the  excavation  to  be  made,  and  the 
degree  of  care  to  be  used,  is  in  view  of  the  circumstances  known 
to  him."  The  test  is  not  whether  a  party  has  used  such  care  as  a 
prudent  man  would  use  if  all  the  loss  and  damage  was  his  own, 
neither  is  that  degree  of  care  required  which  a  prudent  man, 
skilled  in  such  business,  would  use,  nor,  on  the  other  hand,  can 
he  excuse  himself  from  liability  upon  the  ground  that  he  has  fol- 
lowed the  directions  of  a  skillful  and  careful  person  ;  but  the  do 
cisive  question  is,  was  there  negligence  in  view  of  the  circum- 
stances of  the  case  ?  *  Was  the  work  managed  and  executed 
with  such  care  and  caution  as  men  of  common  prudence  usually 
exercise  in  the  management  of  their  own  business  ? ' 

his  land  was  ref  ased,  becaase  it  did  soil  or  its  situation  to  make  it  piob- 

not  appear  that  snj  serious  injury  able  that  such  excavation  would  be 

would    result   therefrom,  and  there  productive  of  nnusual  oonseqaences. 
being  nothing  in  the  formation  of  the 

• 

1  Dodd  V,  Holme,  1  Ad.  &  EI.  498  ;  to  an  adjoining  building,  and  that  he 

Trower  v.   Ghadwick,  3  Bing.  N.   C.  is  not  liable  if  it  falls  for  want  of 

884  ;  Smith  v,  Eendrick,  7  G.  B.  515  ;  extra    support     McMiUen  v.  Watt, 

Thurston  t/.  Hancock,  12  Mass.   220  ;  27  Ohio  St.  306. 

Laaala    v.  Holbrook,    4  Paige's  Ch.  *  McGuire  v.  Grant,  25  N.  J.  L.  3<>1 : 

(N.  Y.)  169;  Gale  on  Easements  (3d .  Baltimore,  etc,  R.  R.  Co.  v.  Reaney. 

liond.    ed),   349  ;    Walters    v,   Pfeil,  42  Md.   117 ;  Dixon  v,  Wilkinson.  2 

Moody  &  M.  364.    Under  the  statute  McArthur  (U.  S.  0.  G.}.  425. 

Swan  &  C.  1538,  in  Ohio,  it  is  held  >  Chadwick  v.  Trower,  8  Bing.    K. 

that  the  owner  or  occupant  of  a  dtj  or  C.  834. 

villajre  lot  who  digs  a  cellar  within  «  Gharless  «.  Rankin,  22  Mo.  666. 

the  Omits  allowed  07  the  act  is  not  *  Rockwood   v.   Wilson,   11    Ciiah. 

bound  to  atone  up  or  furnish  support  (Haas.)  221. 
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Sbo.  191.  What  acta  dapAw  on*  of  tli«  i^hti  of  nipportfor  hli  golL  — 
The  question  BometimeB  arises  as  to  what  acts  of  the  pkintiff ,  con- 
tribntmg  to  the  injury,  relieve  the  defendant  from  liability.  In 
Pcurtridge  v.  OooU^ '  it  was  held  that,  where  the  plaintifi  had  ex- 
cavated under  his  own  land,  maTring  it  require  more  support  than 
it  otherwise  would,  he  cannot  recover  of  an  adjoining  owner  who 
removes  the  minerals  from  his  lands,  if  the  injury  would  not  have 
happened  except  for  the  excavation  made  by  the  plaintifi  in  his 
lands.  In  Faara/nd  v.  MaraJiaUj  the  rule  was  laid  down  that 
there  can  be  a  recovery  for  all  such  injuries,  "  provided  the  plaint- 
iff has  done  nothing  with  his. own  land  contributing  to  produce 
the  injury,  and  in  hostility  to  the  legitimate  and  proper  exercise 
of  the  other's  paramount  right  to  improve  his  own  premises." 
The  role  may  be  stated  broadly,  that  if  the  damages  would  have  re- 
sulted if  there  had  been  no  contributory  act  on  the  part  of  the  plaint- 
iff, there  can  be  a  recovery ;  *  and  the  fact  that  the  act  of  a  third 
person  has  contributed  to  the  injury  is  no  defense/  Neither  does 
the  fact  that  a  house  is  of  faulty  construction  or  out  of  repair 
shield  the  defendant  from  liability,  if  the  injury  results  from  the 
defendants's  negligence.*  Where  the  defendant  causes  the  injury 
m  the  prosecution  of  an  improvement  upon  his  own  land,  for  his 
own  benefit,  according  to  his  best  skill  and  judgment,  not  f  oresee- 
mg  that  it  will  produce  injury  to  his  neighbor,  yet,  if  damages 
actually  result  to  his  neighbor  therefrom,  the  fact  that  they  were 
unwittmgly  inflicted  will  afford  no  protection  from  the  conse- 
qences.* 

^  3  M.  &  W.  230.  jury  complained  of  woald  not  have 

*  21  Barb.  (N.  Y.  Sap.  Ct.)  409.  occurred  if  other  persons  had  never 

*  Smith   V.   Hardestj,  31    Mo.  411 ;  made   alterations   or    improvements 
Walters  «.  Pfeil,  Moody  &  M.  362 ;  upon  their  respective  closes." 
Richart  o.    Scott,    7   Watts  (Penn.),  <^  Richart  «.  Scott,  7  Watts  (Penn.), 
4S0  ;  Dodd  v.  Holme,  1  Ad.  &  £1.  498;  400 ;  Dodd  v.  Holme,  1  Ad.  &  £1.  493 ; 
Earner  v.  Enowles,  6  H.  &  N.  459.  Walters  v.  Pfeil,  M.  &  M.  362 ;  Smith 

*  Foley  V,  Wyeth,  2  AUen  (Mass.),  v.  Hardesty,  31  Mo.  411. 

181,  in  which  it  was  held   that  where  <  Satton   o.    Clarke,  6   Taunt.  29  ; 

buildings  erected  apon  adjoining  prem-  Trower  v.  CbadwiclL,  6  Bing.  N.  C.  1, 

ises  increased  the  pressure  and  pro-  is  sometimes  cited  as  establishing  a 

moted  the  injury,  that   furnished  no  diffrent  doctrine,  but  an  examination 

defense  in  an  action  for  damages  re-  of  that  case  will  show  that  the  judg- 

suiting  from  the  defendant's  ezcavat-  ment  turned  upon  the  question  of  neg- 

ing  hu  lands.     The  court  said :  **  The  ligence,  the  court  holding  that,  where 

defendant   cannot  exonerate  himself  there  was  no    reason  to   apprehend 

by  showing  that  the  particular  in-  damage,  a  less  degree  of  care  would 
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SUBJACENT    support. 

Sec.  192.  Snl^acent  lapport.  Right  to.  Bffeot  of  dutom.  —  There 
are  frequently  two  freeholds  in  the   same  estate,   one  in  the 

surface,  and  another  in  the  minerals  beneath ;  and  the  rights  of 
parties  thus  situated,  in  reference  to  their  several  estates,  often  be- 
comes an  important  subject  of  inquiry,  particularly  in  mining  dis- 
tricts. These  estates  are  created  by  the  owner  of  the  entire  free- 
hold selling  the  estate,  reserving  the  minerals  beneath,  or  selling 
the  minerals,  reserving  the  surface.  Of  course  the  natural  rights 
of  the  parties  to  such  estate  may  be  varied  or  changed  by  the  con- 
ditions of  the  conveyances,  and  such  rights  reserved  to  one  or 
given  to  another,  in  reference  to  the  uses  of  the  several  estates, 
as  the  grantors  thereof  elect.^  The  right  to  the  minerals  reserved 
is  a  right  to  land,  but  a  right  to  work  mines  in  another  man's  lands 
is  an  easement.*  But  when  there  is  a  simple  conveyance  of  the 
surface,  reserving  the  mines,  with  the  right  to  enter  upon  the  sur- 
face to  work  thie  same,  and  no  express  power  given  or  reserved  to 
produce  a  subsidence  of  the  surface,  if  necessary  in  the  working 
of  the  mines,  the  person  owning  the  minerals  is  bound  at  his 
peril  not  to  cause  a  subsidence  of  the  surface,  even  tliough  he 
cannot  work  his  mines  at  all  without  doing  so  f  and  no  degree  of 

be  required  than  where  the  injarious  work  on  Easements,  p. 489,  lays  down 
results  were  obvious.  In  Shrieve  «.  the  sam  doctrine,  citing  the  two  last- 
Stokes,  8  B.  Mon.(K7.)  468,  there  is  a  die-  mentioned  cases  as  authority  therefor; 
turn  to  the  effect  that  one  excavating  but  I  apprehend  that  the  cases  do  not 
in  his  own  lands  would  not  be  liable  really  sustain  the  doctrine,  and  that 
for  damages  that  resulted  when  he  the  rule  as  laid  down  by  Gebbs,  C.  J., 
had  no  just  cause  to  apprehend  them  in  Sutton  v,  Clarke,  really  embodies 
and  theyresulted  from  an  unforseen  the  true  rule  of  liability, 
cause.     Washburn,    in    his  valuable 

1  Hartwell  v.  Camman,  10  N.  J.  Eq.  to  regulate  or  qualify  their  rights  of 

128;   Stewart  v.  Chad  wick,  8    Iowa,  enjoyment,  the  owner  of  the  minerals 

463 ;  Caldwell  v.  Copeland,  37  Penn.  cannot  remove  them  without  leaving 

St.  427 ;  Merritt  v.  Judd,  14  Cal.  50.  support  sufficient  to  maintain  the  sur- 

'  Wilkinson  v.  Proud,  11  M.  &  W.  face  In  its  natural  state.     Humphreys 

88.  V.  Brogden,  15  Q.  B.  789 ;  Harris  v, 

»  In  Wilms  v.  Jess,  1  111.  App.  474;  Byding,  6  M.  &  W.  60  ;  Smart  v.  Mor- 
94  m.  464;  84  Am.  Rep.  242,  it  ton,  5  El.  &  Bl.  80.  The  rule  is  well 
was  held  that  a  party  having  sim-  settled,  when  one  owning  the  whole 
ply  a  right  to  mine  under  land  is  lia-  fee  grants  the  minerals,  reserving  the 
ble  for  cuimages  to  the  superincumbent  surface  to  himself,  his  grantee  is  en- 
soil  in  its  natural  state.  Scholfibld,  titled  only  to  so  much  of  the  minerals 
J.,  said :  "Where  the  surface  of  land  as  he  can  get  without  injury  to  the  su- 
belongs  to  one,  and  the  mineral  to  an-  perincumbent  soil.  Coleman  v.  Chad- 
other,  no  evidence  of  title  appearing  wick,  80  Penn.  St«  81 ;  21  Am.  Hep.  98 ; 
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care  or  skill  exercised  in  the  mining  operations  will  shield  him 
from  liability  to  the  owner  of  the  surface  for  all  damages  sus- 
tained by  reason  of  any  subsidence  thereof/  A  custom,  as  be- 
tween the  owner  of  the  surface  and  the  owner  of  the  mines,  en- 
titling the  owner  of  the  mines  to  cause  a  subsidence  of  the  surface, 
if  necessary  to  the  working  of  the  mines,  will  not  be  operative  to 
shield  the  mineowner  from  liability — and  such  a  custom  has  been 
held  bad  and  wholly  void.'  There  are  some  English  cases'  in 
which  such  a  custom  was  measurably  sustained,  but  they  seem  to 
have  been  overruled  by  the  later  cases ;  and  it  seems  to  be  well 
settled  that,  in  the  absence  of  express  contract,  the  owner  of  the 
minerals  cannot  remove  them  without  leaving  sufficient  support 

Horner  «.  Watson,  79  Penn.  St.  242 ;  Brown  v,  Torrence,  88  Penn.  St.  186, 
Jones  V.  Wagner,  66  id.  429 ;  Harris  a  grantor  having  sold  the  surface  of 
V.  Riding,  supra  ;  Zinc  Co.  v.  Frank-  land  to  one  and  the  underlying  coal  to 
linite  Co.,  18  N.  J.  Eq.  343  ;  Smart  v.  another,  the  former  grantee  sued  the 
Morton,  Mipra."  *' But  it  is  contended  latter  for  damage  caused  bv  the  eub- 
this  obligation  to  protect  the  superin-  sidenoe  of  his  land,  and  the  following 
cambent  soil  only  extends  to  the  soU  instruction  was  sustained  :  '*That  if 
in  its  natural  state,  and  that  no  obliga-  the  jury  believe,  from  the  evidence, 
tion  rests  on  the  owner  of  the  superin-  that  defendants'  intestate  mined  the 
cumbent  atrota  to  support  ad(Utional  coal  under  plaintiff's  land,  and  re- 
buildings,  in  the  absence  of  express  moved  the  same,  without  leaving 
stipulaUon  to  that  effect.  This  is  proper  and  sufficient  ribs  or  pillars  to 
doubtless  true  ;  but  *  the  mere  pres-  support  the  surface,  or,  in  lieu  of  ribs 
ence  of  a  building  or  other  structure  and  pillars,  set  up  posts  or  other  sup* 
upon  the  aarface  does  not  prevent  a  ports  of  insufficient  number  and 
recovery  for  injuries  to  the  surface,  strength  to  support  said  surface,  in 
unless  it  ia  shown  that  the  subsidence  consequence  of  which  said  surface  feU 
would  not  have  occurred  except  for  in,  cracked  and  sunk  to  the  damage 
the  presenoe  of  the  buUding.  When  thereof  and  of  the  other  property  of 
the  injury  would  have  resulted  from  plaintiff',  then  the  plaintiff  is  entitled 
the  act  if  no  building  existed  upon  the  to  a  verdict  for  such  damages  as  the 
sarfKoe,  the  act  creating  the  subsi-  jury  believe  from  the  evidence  he  has 
denee  is  wrongful,  and  renders  the  sustained,  not  only  in  the  injury  to 
owners  of  the  mines  liable  for  all  land  actually  fallen,  sunken  or 
damages  that  result  therefrom,  as  cracked,  but  the  effect  thereof  upon 
well  to  the  building  as  to  the  land  it.  the  whole  of  plaintiff's  land."  To  the 
self.*  Wood  on  Nuisances,  §601;  same  effect  is  Marvin  z^.  Brewster  Iron 
Brown  «.  Robins,  4  H.  &  N:  186;  Mining  Co.,  55  N.  T.  538;  14  Am.  Rep. 
Hamer  v.  Knowles,  6  id.  459."     In  822. 

*  Wakefield  o.  Duke  of  Buccleugh,  701;  Blackett  v,  Bradley,  1  Best  & 
L  R.,  4  Eq.  Cas.  618 ;  Humphries  v.  Smith,  940 ;  Wakefield  9.  Duke  of 
Brogden,  15  Jur.  124  ;  1  E.  L.  ft  Eq.  Buccleugh,  L.  R.,4  Eq.  Cas.  651;  Con- 
241 ;  20  L.  J.  (N.  S.)  Q.  B.  10 ;  Cole-  steble  «.  Nicholson,  14  0.  B.  (N.  S.) 
man  «.  Chadwiek,  80  Penn.  St.  81.  See  280. 

also  Yandes  v,  Wright,  66  Ind.  819,  *  Bateson  o.   Green,  5  T.   R.  411 ; 

where  this  rule  is  dted  and  approved  Arlett  d.  Ellis,  7  B.  &  C.  846 ,  HB'olkard 

hy  BiDDLB,  J.  V.  Hemmett,  5  T.  R.  417. 

*  Hilton  V.  Lord  QianTiUe,  5  Q.  B. 
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to  Tna^infAm  the  sarfaoo  in  its  natural  condition,  and  that  if  the 
mine-owner  bo  weakens  the  support  of  the  surfaoey  by  the  removal 
of  the  minerals,  as  to  cause  its  sabsidenoe,  he  is  liable  for  all  the 
damages  that  ensne  therefrom.  He  may  take  ont  so  much  of  the 
minerals  as  he  can  without  causing  a  subsidence  of  the  surface, 
but  is  bound  at  his  peril  not  to  go  beyond  that  point.' 

Seo.  193.  Role  in  Harris  ▼.  Ryding.  —  In  Ho/rris  v.  Hydinff,*  a 

question  came  before  the  court  as  to  the  rights  of  a  mine-owner 
and  the  owner  of  the  surface  under  a  conveyance  from  the  de- 
fendant, in  which  he  reserved  "  all  and  all  manner  of  coals,  seams 
and  veins  of  coal,  iron  ore,  and  all  other  mines,  minerals  and  metals 
which  then  were,  or  at  any  time,  and  from  time  to  time  there- 
after, should  be  discovered  in  or  upon  said  premises,  with  free 
liberty  of  ingress,  egress  or  regress,  to  come  into  or  upon  the 
premises  to  dig,  delve,  search  for  and  get  to  the  said  mines  and 
every  part  thereof,  and  to  sell  and  dispose  of,  take  and  convey 
away  the  same  at  their  free  will  and  pleasure ;  and  also  to  sink 
shafts  for  the  raising  up  works,  carrying  away  and  disposing  of 
the  same  or  any  part  thereof,  making  a  fair  compensation  to  the 
owners  of  the  surface  for  the  damage  done  thereto,  and  the  pasture 
and  crops  growing  thereon."  -  Under  this  reservation  the  defend- 
ant began  the  work  of  taking  out  the  minerals,  and,  failing  to 
leave  suitable  supports,  the  surface  subsided  and  injured  the 
plaintiffs  estate.  The  plaintiff  brought  his  action  on  the  case  for 
the  nuisance,  and  the  defendant  plead  in  bar  to  a  recovery  the 
powers  reserved  to  himself  in  his  grant  to  the  plaintiff.  The  jury 
returned  a  verdict  for  the  plaintiff,  and,  upon    hearing  in  ex- 

*  Humphries   v.  Biogden,  15  Jar.  not  necessarily  amount  to  an  action- 

124  ;  20  L.  J.  (N.  a)  10 ;  1  Eng.  Law  &  able  injury.   This  wiU  depend  largely 

Eq.   24;    12  Q.  B.   780;  Ck>leman  v.  upon  the  terms  of  the  grant.  BowTOth- 

Ghadwick,  80  Penn.  St.  81;  Tandes  v.  am  «.  M^lson,  8  H.  L.  Cas.  848 ;  Hamer 

Wright,  66  Ind.  819,  82  Am.  Rep.  109.  v.  Enowles,  6  H.  &  N.  458 ;  Bonomi  v. 

Harris  v.   Ryding,  5    M.   &  W.   60;  Backhouse,  E.  B.  &  E.  622 ;  Jefiries  r. 

Smart  v,  Morton,  5  E.  &B.  80  ;  Peyton  Williams,  1  Eng.  Law  &  Eq.  486  ;  5 

V.    Mayor   of    London,    9    B.    &    C.  Exch.  792;  Proud  v.  Bates,  84  L.  J. 

725;    Partridge    v.    Scott,     8    M.  &  (Ch.)  406 ;  Dugdale «.  Robertson,  3  E. 

W.  (Exch.)  280;  7  L.  J.  (N   S.)  101.  &  J.  695;  Berkley  v,  Bhafto.  15  C.  B. 

The   fact,   however,    that   in   oonse-  (N.  S.)  79 ;  Richards  v.  Harper,  L.  R.,  1 

quence  of  the  mining  operations  the  Exch.  199 ;  Elliott  v,  N.  E.  R.  R.  Co., 

surface  is  made   ''  uneven  and  less  10  H.  L.  Cas.  888. 
commodious  to  the  occupiers,"  does       *  6  Mees.  St  Wela.  (Exch.)  60. 
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cheqner,  Pjlbki,  B.,  in  delivering  an  opinion  as  to  the  rights  of 
the  parties  under  this  reservation,  said :    ^^  The  role  of  law  is, 
that  a  reservation  is  to  be  oonstmed  strictly ;  still,  however,  it 
wonld  reserve  to  the  grantor  all  that  was  not  conveyed  by 
the  grant,  provided  the  meaning  and  intention  of  the  parties  be 
dear ;  what  then  is  the  meaning  and  intention  of  the  parties 
here  t     It  is  clearly  the  meaning  and  intention  of  the  grantor, 
that  the  snrf ace  shall  be  fully  and  beneficially  held  by  the  grantee, 
he  reserving  to  himself  all  the  mines  and  veins  of  coal  and  iron 
ore  below.    By  reasonable  intendment,  therefore,  the  grantor  can 
be  entitled  under  the  reservation  only  to  so  much  of  the  mines 
below  aa  is  consistent  with  the  enjoyment  of  the  surface,  accord- 
ing to  the  true  intent  of  the  parties  to  the  deed,  that  is,  he  only 
reserves  to  himself  so  much  of  the  mines  and  minerals  as  could  be 
got,  leaving  a  reasonable  support  to  the  surface."     The  verdict 
was  sustained  by  the  unanimous  opinion  of  the  court.     Thus  it 
will  be  seen,  that  if  the  owner  of  the  fee  would  reserve  the  min- 
erals and  the  right  to  take  them  out,  even  to  the  extent  of  causing 
a  subsidence  of  the  surface,  he  must  reserve  that  power  in  his 
grant  in  express  and  positive  terms.     In  a  late  English  case*  an 
action  was  brought  to  restrain  the  defendant  from  working  a 
mine,  on  the  ground  that  the  plaintiff's  buildings  were  in  danger 
of  destruction  therefrom.     But  the  injunction  was  refused  upon 
the  ground  that,  under  the  grant,  the  defendants  had  a  right  to 
take  out  all  the  coal,  paying  the  plaintiff  for  the  injury  to  the 
surface.     In  a  late  case  in  Iowa,"  the  plaintiff  brought  an  action 
for  injury  to  his  land  by  the  defendants  in  mining  for  coal  under- 
neath the  same.     The  deed  imder  which  the  plaintiff  held  con- 
tamed  a  reservation  as  follows :  "  And  reserving  also,  to  said  first 
party,  his  heirs,  successors  and  assigns,  all  said  coal  mines,  min- 
eral products  and  all  beneath  the  surface  of,  and  belonging  to  said 
premises,  with  full  and  sole  right  to  mine  and  obtain  and  remove 
the  same  by  such  means  as  they  deem  proper  vnthout  thereby  in- 
currinffj  in  any  event  whatever ^  any  licibUity  for  imjv/ry  ca/uaed 
cr  damage  done  to  the  awrface  of  the  land  in  working  coal,  coal 

'Aspden  «.  Seddon,  L.   R.,  10  Ch.        *Livinff8ton  «.  MoingonA  Coal  Co.,  49 
App.  d94.  Iowa,  369. 
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mineB,  minerals,  etc.''  Under  this  reservation  the  conrt  held  that 
the  defendants  were  not  authorized  to  destroy  or  injure  the  sar- 
f ace,  if  by  careful  working  of  the  mines  such  injury  could  be 
avoided ;  and  that,  if  necessary  for  the  protection  of  the  surface, 
they  were  bound  to  leave  pillars  or  ribs  of  coal  to  support  the 
surface,  and  that  if  the  plaintiff  shew  that  they  were  negligent  in 
their  operations  in  not  having  left  such  ribs,  or  otherwise  in 
working  the  coal,  whereby  his  land  was  injured,  they  were  liable 
to  him  for  the  consequent  damages.  Beck,  J.,  in  a  few  words 
sums  up  the  matter  thus :  "  It  follows,  therefore,  that  the  defend- 
ant can  remove  no  more  coal  ikam,  is  reasonahVy  consistent  toith 
the  plaintiff  ^8  rights.  If  the  swrface  of  the  Icmd  may  he  pre- 
served ly  sybstit/titing  wrtifioial  supports^  of  (xywrse  all  the  cod 
may  he  rern/yoedP 

Sec.   194.  Rule  in  Wakefield  v.Zluke  of  Baooleqgh.—  Ll   Wokejldd 

V.  The  Duke  of  BuccLeugh^  there  was  a  sale  of  the  surface  to  the 
plaintiff,  the  defendant  reserving  all  mines,  with  the  right  to  use 
the  surface  for  the  purpose  of  working  the  mines.  The  defend- 
ant in  the  process  of  working  the  mines,  weakened  the  support 
of  the  surface  from  the  mineral  strata,  and  the  plaintiff  brought 
a  bill  to  restrain  the  defendant  from  working  the  mines  at  all, 
alleging  that  the  same  could  not  be  worked  without  injury  to  the 
surface.  It  having  appeared,  upon  hearing  of  the  cause,  that  the 
mines  could  not  be  worked  at  all  without  injury  to  the  surface, 
the  defendant  insisted  that  he,  being  the  owner  of  the  minerals, 
had  a  right  to  take  them  out,  observing  the  custom  of  the  country, 
and  leaving  such  supports  for  the  surface  as  it  was  the  custom  to 
leave.  And  that  the  fact  that  the  quarries  were  on  the  surface, 
in  view  of  the  right  reserved  by  him  to  take  out  the  mineral 
showed  that,  if  thought  necessary,  he  might  disturb  the  surface. 
But  Vice-Chancellor  Malins,  after  an  able  and  exhaustive  review 
of  all  the  cases  bearing  upon  the  point,  granted  an  injunction 
restraining  the  defendant  from  working  the  mines,  so  as  to  cause 
a  subsidence  of  the  surface,  in  the  absence  of  an  express  reservar 
tion  of  power  to  do  so.     And,  in  commenting  upon  the  point  that 

>  L.  R.,  4  Eq.  Ou.  624. 
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the  defendant  coidd  not  work  his  mines  at  all  without  injury  to 
the  surface,  he  said :  '^  I  am  fully  alive  to  the  fact  that  the  result 
of  my  judgment  is  to  put  the  owner  of  the  mines  at  the  mercy 
of  the  owner  of  the  surface,  but  in  most  instances  their  common 
interest  would  lead  to  an  arrangement,  and  I  assume  the  con- 
trary to  be  the  case  here  only  on  account  of  the  surface  being  of 
some  extraordinary  value  to  the  plaintiff."  Thus  establishing 
fully  the  doctrine  that  the  owner  of  the  minerals  cannot  take 
them  under  a  reservation,  or  by  virtue  of  any  custom,  unless  he 
has  expressly  reserved  to  himself  the  right  to  produce  a  subsidence 
of  the  surface  if  necessary.  The  judgment  in  this  case  was 
afterward  reversed  in  the  house  of  lords,^  but  the  same  doctrine 
was  held  there  as  in  the  court  below,  as  to  the  necessity  of  an 
eaepress  reservation  ;  but  the  court  held  that  the  language  of  the 
reservation  in  this  case  conferred  the  power  upon  the  defendant 
absolutely  to  destroy  the  surface. 

Sec.  195.  RoleinHeztv.  am.— In  Sext  v.  GiU*  there  was  a 
conveyance  to  the  plaintiff  of  the  premises,  with  a  reservation  to 
the  defendants  of  all  the  mines  and  minerals  therein,  and  a  right 
of  entry  to  work  the  mines.  There  was  a  large  quantity  of 
china  clay  upon  the  premises,  which  the  defendant  claimed  the 
right  to  take  out  of  the  land  under  his  reservation  of  minerals, 
but  which  could  not  be  taken  out  without  injury  to  the  surface. 
The  court  held  that  the  clay  was  embraced  in  the  reservation, 
but  that  the  defendant  having  neglected  to  reserve  the  right  of 
interfering  with  the  surface  by  the  operations  of  mining,  the 
power  could  not  be  implied  from  the  mere  fact  that  a  reservation 
had  been  made.  That  the  reservation  of  minerals,  with  the  right 
to  work  the  mines,  could  only  be  construed  as  giving  a  right  to 
take  out  the  minerals,  if  that  could  be  done  without  causing  a 
subsidence  of  the  surface,  and  restrained  the  defendant  from 
taking  out  the  clay  in  any  manner  that  would  injure  the  surface. 

Seo.  196.  Rule  in  Smart  ▼.  Morton.— In  Smart  V.  MorUm^  there 
was  a  reservation  of  the  minerals  in  the  land,  with  power  ^'  to 

'  Wakefield  e.  Duke  of  Buoelengb^  *  Smart  v.  Morton,  5  E.  &  B.  80 ; 
UR..  4  H.  L.  877.  80  Eng.  Law  &  Eq.  885. 

*Hextt.Qai,  L.  a.7Gh.  App.899. 


206  Latebal  and  Subjaoent  Suppobt  of  Lauds. 

seek,  work  and  win  the  same  in  any  part  of  the  said  premiges,  and 
to  drive  drift  or  drifts,  make  water-gate  or  water-gates,  or  nse  any 
other  way  or  ways  for  the  better  and  more  commodious  working 
and  winning  the  same,  in  the  said  hereby  granted  or  intended 
granted  premises,  or  any  part  of  the  same."    A  verdict  having 
been  rendered  in  favor  of  the  plaintifb,  upon  hearing  in  ex- 
chequer. Lord  Campbbll,  C.  J.,  said :  "  The  simple  reservation 
of  the  minerals  does  not  deprive  the  grantee  of  the  surface  of 
the  right  of  support  from  the  minerals,  and  the  defendant  must 
rely  upon  the  supposed  power  reserved  for  the  working  of  the 
minerals."     The  judgment  of  the  lower  court  was  aJBBirmed.     So 
in  Bell  v.  Wilson^^  the  minerals  were  reserved,  and  it  was  held 
that  certain  stones  in  the  soil  were  embraced  under  the  reserva- 
tion ;  but,  although  power  to  work  and  take  out  the  minerals 
was  reserved  in  the  grant  of  the  surface,  yet  the  lords  jastioes 
held  that,  as  the  stone  could  not  be  taken  out  except  by  quarrying, 
and  a  consequent  destruction  of  the  surface,  the  defendant,  under 
a  reservation  of  power  to  take  out  the  minerals  without  an  express 
reservation  of  a  right  to  let  down  or  destroy  the  surface,  would 
not  be  justified  in  injuring  the  surface. 

Sec.  197.  RoleinHUtonv.Lard  Onnville.  — In  SiUan  V.  Lord 
Chrwnnnlle^  it  was  held  that  where  lands  had  been  improved  and 
were  covered  with  buildings,  even  a  grant  to  let  down  the  surface 
would  be  regarded  as  repugnant,  and  rejected  as  absurd.  And 
that  decision  was  afterward  supported  in  the  house  of  lords,  in 
the  case  of  Ma/rquia  of  SaU^yary  v.  Gladstone^  In  Riohaarda 
V.  Hwrper^  there  was  a  grant  with  covenants  against  liability 
for  the  subsidence  of  the  surface  in  the  working  of  the  mines ; 
but  the  court  held  that  this  covenant  did  not  run  with  the  land. 
In  several  other  cases,*  it  was  held  that  stipulations  as  to  the  man- 
ner of  working  the  mines,  and  for  compensation  for  all  injuries 
to  the  surface  resulting  therefrom,  did  not  deprive  the  surface- 

>  BeU  V.  WilBon,  L.  R.,  4Ch.  App.  ^Riehards  v.  Harper,  L.  R..  1  Ezch. 

808.  IW. 

*  Hilton  «.  Lord  GraDyUle,  6  Q.  B.  *  Humphries  v,  Brogden,    1    En^. 
721.  Law  &  Eq.  880;  Harrie  e.  Rydisg,  6 

*  Marqnie  of  Salisbury  «.  OladsCone,  M.  h  W.  00;  Roberts  e.  Haines,  7  S. 
9  H.  L.  C.  002.  ft  B.  826;  also  6  id.  648. 
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owner  of  his  right  to  support  from  the  mineral  strata,  or  justify 
the  owner  of  the  mines  in  depriving  him  of  it.  To  summarize 
these  doctrines,  as  held  by  the  courts,  it  may  be  said  that  the  sur- 
face has  a  right  to  support ;  that  this  is  a  part  of  the  freehold, 
and  not  an  easement ; '  that  the  mine-owner  can  only  work  so 
for  as  is  consistent  with  this  right,  and  is  liable  if  he  violates  it ;  * 
and  that  the  right  of  support  is  independent  of  the  nature  of  the 
strata,  and  in  no  sense  dependent  upon  the  fact  that  it  cannot  be 
worked  without  injury  to  the  surface.  This  is  the  mine-owner's 
nmfortune,  and  does  not  in  any  sense  impair  the  sorfac^wner's 
right.*  The  highest  care  and  skill  in  the  working' of  the  mine  is 
no  defense  whatever,  if  injury  results  to  the  surface;  and  negli- 
gence need  not  be  proved,  even  though  it  is  alle^d  in  the  declara- 
tion.* The  decree  of  support  must  be  in  accordance  with  the 
present  or  intended  use  of  the  property,*  and  a  custom  of  the 
country  will  not  uphold  an  injury  thereto.*  But  the  right  wm/ 
be  waived  by  grant,  or  by  express  reservation  of  the  right  to  in- 
terfere with  it ;  but  the  language  must  be  such  as  clearly  to  im- 
port the  power  granted  or  i-esei-ved.*  The  right  only  exists  to 
the  extent  necessary  to  prevent  a  subsidence  of  the  surface ;  and 
a  withdrawal  of  all  the  minerals,  that  does  not  injure  the  surface, 
is  not  an  interference  with  the  surface-owner's  rights,  and  is  not 
actionable  (see  all  the  cases  cited).  The  right  is  absolute  to  the 
extent  only  that  the  surface  must  not  be  injured  by  a  withdrawal 
of  the  minerals,  but  if  the  nature  of  the  soil  is  such  above  the 
minerals  as  not  to  need  their  support,  the  entire  mineral  strata 
may  be  exhausted. 

'  BackhouBe  v.  Bonomi,  9  H.  L.  C.  *  Constable  v.  Nicholaon,  14  C.  B. 

503.  (N.  S.)  280;    Wakefield  v,  Duke  of 

*OaledonUux  B.  B.  Go.  v.  Spiot,  2  Baccleugh,   L.  B.,  4£q.  Cas.  818;  L. 

Maoo^  (Scotch)  449.  B.,  4  H.  ft  C.  877. 

'  Wakefield  «.  Duke  of  Buccleagh,  ^  Earl  of  Cardigan  o.  Armitage,  2  B. 

L.  B.,  4  H.  L.  C.  877.  &  C.  197;  Wakefield  v.  Doke  of  Bac- 

*flamer  v.    Knowles,  6  H.  &  N.  deagh,  L.  B.,4  H.  L.  C.  877;  Bow- 

459;  Smart  o.  Morton,  80  Eng.   Law  botham  v.  Wilson,  8  H.  of  L.  C.  848  ; 

ft  Eq.  885 ;  Hunt  v,  Peake,  Johns.  Ch.  BeU  9.  Wilson,  L.  R,  1  Ch.  App.  808 ; 

^QR.)  705 :  Brown  v,   Bobins,  4  H.  Harris  o.  Bjding,  5  M.  &  W.  ^ ;  Elli- 

•  N.  186.  oit  V.  N.B.  R  B.  Co.,  10  H.  L.  C.  888; 

*  Proud  V.  Bates,  84  L.  J.  (Cli.)  406 ;  Hext  e.  GUI,  L.  B.,  7  Ch.  App.  699. 
Berkley  v.  Shafto,  16  C.  B.  (N.  8.)  79; 
Dagdaie  e.  Bobertson,  8  K.  &  J.  695. 
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Sko.  198.  2>lgtiDction  between  oo&veyenoe  of  qnanles  and  mines. — It 

may  be  proper  here  to  state,  that  a  reservation  of  mines  or  min- 
erals carries  with  it  a  right  reasonably  to  work  for  the  same; 
but  there  is  this  fact  to  be  observed,  that  mines  according  to 
the  common  and  ordinary  definition  of  the  term,  as  well,  also, 
as  the  legal  application,  signify  a  ^'  way  or  passage  under  ground, 
a  subterranean  duct,   course  or  passage,  whether  in  search  of 
metals  or  to  destroy  fortifications,"  etc.,  and  the  word  "  mineral," 
being  derived  from  "  mine,"  signifies  that  which  is  obtained  by 
under-ground  working,  and  not  that  which  is  dug  from  quarries, 
which  are  wrought  from  the  surface.*      But  while  a  reserva- 
tion of  minerals  authorizes  their  being  taken  out  in  a  reasonable 
manner,"  yet  it  has  been  demonstrated  by  the  cases  referred  to, 
that  it  only  justifies  their  being  taken  when  that  can  be  done 
without  injury  to  the  surface.     But  where  qua/rriea  are  reserved, 
this,  without  any  express  reservation  of  a  right  to  injure  the  sur- 
face, carries  with  it  such  a  right  as  a  necessary  incident,  because 
the  natural  and  ordinary,  as  well  as  legal,  import  of  the  word 
contemplates  surface-working.     A  quarry  signifies  a  stone  pit* 
and  refers  to  a  place  abovey  rather  than  vrnder^  the  ground,  and 
the  intention  of  the  parties,  in  all  conveyances,  being  gathered 
from  the  language  used,  the  law  makes  this  proper  distinction 
between  the  reservation  of  a  mine  and  a  quarry.*     Therefore,  the 
reservation  of  minerals  gives  no  right  to  take  them  out  of  the 
earth,  except  where  it  can  be  done  without  injury  to  the  surface ; 
but  the  reservation  of  quarries  carries  with  it  the  right  to  dig  the 
surface,  because  that  power  is  necessarily  implied  as  in  accord- 
ance with  the  intention  of  the  parties,  because  it  is  the  only  method 
by  which  the  stone  can  be  taken  out. 

Sec.  199.  Buildings  not  oontribnting  to  l]\|ury  may  be  recovered  for. — 

The  right  to  subjacent  support  for  land,  it  is  said,  is  only  appli- 

>  Encyclopedia  Metropolitana,  874;  Bell  «.   Wilson,  L.    B.,  1  Ch.  App. 

Rex  V.  Brettell,  8  B.  &  Ad.  424;  Rex  808 ;  also  opinion  of  Turner,  L.  J., 

V,  Inhabitants   of    Sedglj,  3  id.  65;  in  the  same  case. 

Darvill  e.  Koper,  8  Drew.  2W ;  Brown  » Earl  of  Cardigan  «.  Armitage.  2  B. 

V.  Chadwick,  7  Irish  C.  L.  101 ;  Lis-  &  0. 197. 

towel  V.  Gibbings,  9  id.  228  ;  King  e.  »  Johnson's  Dictionary.  Quarry, 

Dunsford.  2  A.  &  E.  568.    Also,  see  «Bell  v,  Wilson,  L.  R.,  1  Ch.  App. 

briefs  of  Bailey,  Q.  C,  for  plaintifie,  806. 
and  Gifibrd,  Q.  C,  for  defendant,  in 
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cable  to  the  land  in  ita  natnial  condition,  nnincnmbered  by  build- 
ings or  other  stnictnres  that  sensibly  increase  the  pressure  thereon ; 
but,  as  has  previously  been  explained,  the  mere  presence  of  a 
building  or  other  structure  upon  the  surface  does  not  prevent  a 
recovery  for  injuries  to  the  surface,  unless  it  is  shown  that  the 
subsidence  would  not  have  occurred  except  for  the  presence  of 
the  buildings.  When  the  injury  would  have  resulted  from  the 
act  if  no  buildings  existed  upon  the  surface,  the  act  creating  the 
subsidence  is  wrongful,  and  renders  the  owners  of  the  mines  Uable 
for  all  damages  that  result  therefrom,  as  well  to  the  buildings  as 
to  the  land  itself.' 

820.  200.    No  prefciiptive  right  lor  inpport  of  bTiUdingi  o«n  be  ac 

qaind^-Jit  is  laid  down  in  elementary  books,  and  is  to  be  found 
in  the  dicta  of  some  of  the  cases,  that  a  person  may  acquire  a  pre- 
scriptive right  for  the  support  of  a  building,  either  adjacent  or 
subjacent.*  Li  StcmseU  v.  JoUa/rdj  referred  to  in  the  previous 
note,  Lord  Ellenbobough  said  :  "  When  a  man  builds  to  the  ex- 
tremity of  his  land,  and  has  enjoyed  his  building  for  more  than 
twenty  years,  upon  analogy  to  the  rule  as  to  lights,  he  acquires  a 
right  to  support,  or,  as  it  were,  of  leaning  to  his  neighbor's  soil, 
80  that  his  neighbor  cannot  dig  so  near  as  to  remove  his  support, 
but  otherwise  as  to  a  house  newly  built."  This  dictum  of  Lord 
Ellsnbosough  is  sustained  by,  or  rather  referred  to  in  numerous 
cases ;  but,  it  will  be  observed,  that  it  is  mere  dicta^  and  is  no 
part  of  the  actual  judgment  in  any  of  the  modem  cases,"  and  it 
is  exceedingly  difficult  to  see  how  saiy  presoripti/ve  right  can  thus 

'  Brown  o.  Bobins,  4  H.  &  N.  186 ;  E.  250  ;  Dodd  9.  Holme,  1  Ad.  ft  El. 

Jeffries  V.  Wmiams,   6  Exch.    792 ;  498 ;  Partridge  0.  Soott,  8  M.  &  W. 

Roberts  v.  Haines,  6  E.  ft  B.  648 ;  7  id.  220. 

625 ;  88  Bng.  Com.  Dtw,  625.    Where  *  P&lmer  0.  Fleshees,  1  Siderfin,  167; 

the  act  is  wTongfal,  the  injarytothe  Hide  v.  Thornboroagh,  2  Oar.   ft  E. 

bcdldinss  may  be  recovered  as  conse-  250 ;  61  Eng.  Com.  Law,  250 ;  Hum- 

qaential  damages.    Bonomi  v.  Back-  phries  v.  Biogden,  1  Eng.  Law  ft  Eq. 

hoose.  K  B.  ft;  E.  622  ;  Eng.  Com.  Law,  241 ;  15  Jar.  124  ;  20  L.  J.  (N.   S.)  Q. 

^1.  96,  p.  622  ;  Hamer  0.  Enowles,  6  B.  10;  Thurston  9.  Hancock,  12  Mass. 

E  ft  N.  469  ;  Strojtui  «.  Enowles.  id.  220 ;  La  sala  v.  Holbrook,  4  Paige's 

454 ;  Partridge  e.  Scott,  8  M.  ft  W.  220 ;  Ch.  (N.  T.)  169 ;  Bonomi  «.  Backhouse, 

Humphries  «.  Brogden,  1  Eng.  Law  ft  B.  B.  ft  E.  622 ;  Brown  v.  Windsor,  1 

Bq.  241 ;  Wyatt  t.  Harrison,  8 B.  ft  Ad.  C.  ft  J.  27 ;  Partridge  e.  Scott,  8  M . 

9n ;  Harris  e.  Ryding,  5  M.  ft  W.  60.  ft  W.  220 ;  Eno  v.  Del  Vecchio,  4  Duer 

*  Btansen  0.  JoUard,  1  Selw.  N.  P.  (N.  Y.).  58  ;  McGnir^  «.  Qiant,  25  N. 

444 ;  Hide  0.  Thomboioiigh,  2  Oar.  ft  J.  L.  866. 
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be  created.  A  builds  a  house  upon  his  own  land,  adjoining  the 
lands  of  B ;  in  so  doing  he  is  in  the  exercise  of  a  lawful  right, 
and  no  right  of  action  accrues  against  him  in  favor  of  B,  for  no 
right  of  B  has  been  invaded,  and  no  actual  damage  done.  Then, 
upon  what  principle  of  law,  as  applicable  to  the  doctrine  of  pre- 
scription, can  it  be  said  that  A,  after  the  lapse  of  twenty  years, 
acquires  a  prescriptive  right  to  have  his  lands  supported  by  the 
lands  of  B  ?  Lord  Ellenbobough  says,  that  the  acquisition  of 
this  right  is  in  analogy  to  the  doctrine  of  lights.  But  it  seems 
that  that  right  is  not  recognized  in  this  country,  and  in  England, 
even,  it  rests  not  upon  the  principles  of  the  common  law,  but 
upon  the  Presciption  Act,  §§  2,  3,  Wm.  IV,  ch.  71.  Li  Solomon 
V.  Yinteri  Co.^  Pollock,  C.  B.,  questions  the  soundness  of  any 
sach  doctrine  in  a  veiy  pertinent  manner.  He  aajB :  « It  is  diffi- 
cult  to  see  how  the  circumstance  of  the  house  having  stood  there 
twenty  years  makes  any  difference,  or  creates  a  right  where  houses 
are  supposed  to  have  been  built  by  different  adjoining  owners, 
each  with  its  own  separate  and  independent  walls,  but  upward  of 
twenty  years  ago,  one  of  them  got  out  of  the  perpendicular, 
and  leaned  upon  and  was  then  supported  in  part  by  the  others,  so 
that  if  the  latter  were  removed  the  other  would  fall  It  cannot 
be  a  right  by  prescription,  which  supposes  a  state  of  things  exist- 
ing before  the  time  of  legal  memory.  It  seems  to  us  that,  in  the 
absence  of  all  evidence  as  to  origin  or  grant,  the  only  way  in 
which  a  right  can  be  supported  is  that  suggested  by  Lord  Oajo*- 
BKLL,'  namely,  an  absolute  rule  of  law  similar  to  that  which  is 
stated  to  have  existed  in  the  civil  law.  But  there  is  no  authority 
for  any  such  rule  to  be  found,  at  least  none  was  stated  to  us.  Lord 
Campbell  compares  it  to  a  right  to  light.  But  that  right  is  created 
by  the  e2:press  enactment  of  the  third  section  of  the  statute  of 
Wm.  IV.  And,"  he  adds,  "  it  seems  contrary  to  justice  and  rea- 
son, that  a  man,  by  building  a  weak  house  adjoining  to  the  hoaee 
of  his  neighbor,  can,  if  the  weak  house  get  out  of  the  perpendicu- 
lar and  leans  upon  the  adjoining  house,  thereby  compel  his  neigh- 
bor either  to  pull  down  his  own  house  within  twenty  years,  or  to 

1  Solomon  v.  Vintnen'  Co. ,  4  H.  &  N.       *  Hamphries  9.  Brogden,  1  Eng.  Iaw 
597.  &  Eq.  d41. 
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bring  Bome  action  at  law,  the  precise  nature  of  which  is  not  very 
dear ;  otherwise,  it  is  said,  an  adverse  right  should  be  acquired 
against  him."  It  is  true  that  in  this  case,  as  in  all  the  others  re- 
ferred to  in  the  preceding  note  under  that  head,  this  question  of 
prescription  did  not  form  an  element  in  the  actual  judgment  of 
the  case ;  but  when  it  is  remembered  that  the  dicta  of  all  the 
cases  upon  that  point,  from  PaJ/mer  v.  Fleahees  to  Hkmvphries  v. 
Brogden,  was  pressed  upon  the  attention  of  the  court  by  the 
learned  counsel  who  argued  the  case,  it  must  be  regarded  as  a  se- 
vere blow  to  the  doctrine  that  a  prescriptive  right  can  be  thus 
obtained,  particularly  when  each  of  the  judges  (Pabke,  Beam- 
well  and  Mastin)  expressed  their  doubts  as  to  the  existence  or 
acquisition  of  any  such  right.  It  is  a  well-settled  rule  of  law, 
that  a  right  by  prescription  can  only  be  acquired  in  the  property 
of  another  by  an  adverse  exercise  of  the  right  during  the  time  and 
in  the  manner  fixed  by  law.  The  right  thus  exercised  must  be  in 
derogation  of  the  right  of  another,  and  must  be  open  and  as  of 
right.  It  is  not  essential  that  any  actual  damage  should  be  done, 
but  it  must  be  of  such  a  character  as  to  operate  as  an  invasion  of 
another's  right,  and  of  such  a  character  that  an  action  could  have 
been  maintained  at  any  time  within  the  statutory  period  for  the 
injuiy.  Otherwise,  the  law  will  not  presume  a  grant,  and  the 
right  will  not  be  acquired.^  Now,  by  the  erection  of  a  house  upon 
his  own  land,  a  man  invades  no  right  of  his  neighbor,  unless  he 
extends  his  house  upon,  or  projects  it  over  that  neighbor's  land. 
The  mere  fact  that  he  has  increased  the  pressure  upon  the  neigh- 
boring soil  is  not  an  actionable  injury ;  neither  is-  it  a  fact  that 

'  Hastings    o.   Liyermore,   7   Gray  lev,  84  Ala.  544;  White  «.  Chapin,  12 

(MaM.),  194  ;  Cooper  v.  Smith,  9  Serg.  Allen  (Mass.),  516 ;  Perrin  o.  Qarfield, 

6  B.  (Penn.)  83  ;  Solomon  1^.  Vintnera'  87  Vt.  310;  Ricard  v,  Williams,  7 
Co.,  4  H.  &  N.  699,  601 ;  Cooper  v.  Wheat.  (U.  SJ  59;  Pae  v.  Pne,  4  Md. 
Barber,  8  Tannt.  99 ;  Pollj  «.  McCall,  Ch.  886  ;  Stef^  v.  Carpenter,  87  Penn. 
87  Ala.  80  ;  Mnrgatrojd  v.  Robinson ,  St.  41 ;  Yard  o.  Ford,  2  W.  SauDd .  500 ; 

7  E.  ft  B.  891 ;  Crosby  «.  Beesey,  49  01neyi^.Fenner,2  R.  1.211  ;  Ingraham 
Me.  689 ;  Parker  o.  Foote,  19  Wend.  v.  Hoagh,  1  Jones  (N.  C),  89 ;  Ham- 
(N.  T.)  809 ;  Bolivar  Mann  factoring  mond  v.  Zehner,  28  Barb.  (N.  Y.  Sup. 
Co.  «.  Noponset  Manafaetaring  Co.,  Ct.)  478;  21  N.  Y.  118;  Union  Water 
16  Pick.  (Mass.)  241 ;  Hobeon  v.  Todd,  Co.  v,  Cranr,  25  Cal.  509  ;  Pierce  v. 
4  T.  R.  71 ;  Flight  o.  Thomas,  10  Ad.  aond,  42  Penn.  St.  102 ;  Holf ord  o. 
&  m.  590 ;  Atkins  o.  Boardman,  2  Hankinson,  5  Q.  B.  584 ;  Harbidge  v. 
Mete.  (Mass.)  467 :  Bliss  o.  Rice,  17  Warwick,  8  Exch.  552. 

Pi^  (Mass.)  28 ;  Roundttee  v.  Brant- 
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can  be  determined  except  hj  an  actual  excavation  of  the  adjoining 
premiees,  nor  even  then  with  any  degree  of  certainty.    Would  a 
court  of  law  sustain  an  action  against  the  owner  of  the  house  as 
for  a  nuisance,  or  compel  an  abatement  of  it  as  such  at  the  suit  of 
the  neighbor  ?  or  would  a  court  of  equity  restrain  the  constmction 
of  a  house  under  such  circumstances,  upon  the  ground  that  it  in- 
vaded the  rights  of  an  adjoining  owner,  and  was  a  nmsance 
thereto  V     Clearly  not.     Then  with  what  propriety  can  it  be  said, 
or  according  to  what  principle  of  justice  could  it  be  held  that,  by 
the  erection  and  continuance  of  the  house  for  the  statutory  period 
the  owner  acquires  an  absolute  right  to  have  it  supported  by  the 
adjoining  land  i    I  apprehend  that  no  such  doctrine  will  ever  find 
a  general  foothold  in  this  country,  and  that  it  cannot  be  said  to  be 
the  settled  doctrine  of  the  courts  of  England.     In  Napier  v.  Bvl- 
vnnJde*  Wabdlaw,  J.,  thus  pertinently  attacked  this  doctrine : 
"  When  the  enjoyment  was  in  its  nature  hidden,  or,  although  it 
was  apparent,  there  were  no  ready  means  for  resisting  it  within 
the  power  of  the  servient  owner,  assent  was  not  impliedy  and  the 
infAience  of  twenty  year^  Umej  therefore^  not  a^iknowledgedy 

This  question  was  raised  and  directly  passed  upon  by  the  court, 
in  the  case  of  Mitchell  v.  The  Mayor  of  Rome^*  and  the  court 
directly  held  that  no  prescriptive  right  can  be  acquired  for  the 
support  of  any  structure,  as  against  the  adjoining  or  subjacent 
soil.  "  Statutes  of  limitations,"  says  Tbippb,  J.,  "  apply  to  cases 
where  one  is  in  the  o/S/oerse  possession  of  property  that  may  be 
claimed  by  another.  The  use  cannot  be  adverse  unless  exercised 
in  denial  of  the  tiUe^  and  in  derogaiion  of  the  right  of  a/nother. 
It  cannot  be  adverse  to  another,  unless  he  has  a  right  of  action 
on  account  of  a  wrong  done  hi/mP  The  doctrine  of  this  case 
must  commend  itself  to  courts,  as  being  not  only  sensible,  but 
strictly  in  accordance  with  the  principles  applicable  to  all  pre- 
scriptive rights.  The  boldness  with  which  the  court  has  stated 
its  doctrines,  and  the  soundness  of  the  reasoning  upon  which 

>  See  Ladlow  o.  Hudson  River  R.  R.  was  removed.    Elliott  «.  N.  E.  R.  R. 

Co.,  6  Lans.  (N.   Y.   Sup.   Ct.)  128,  Ck>.,  10H.L.  Gas.  888;  3  Washb.  Real 

where  it  was  expreeslj  held  that  the  Piop.  888 ;  Backhouse  v.  Bonomi,  9  H. 

cause  of  action  onlj  accrues  from  the  L.  Gas.  608. 

actual  happening  of  the  injury,  and  *6  Rich.  (8.  0.)  811. 

not  from  the  time  when  the  support  *  49  Ga.  19. 
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they  are  predicated,  must  necessarily  make  this  a  leading  case 
upon  this  question.^  Since  this  work  was  first  published  the 
question  involved  in  this  section  has  been  before  the  English 
courts,  and  decided  adversely  to  the  doctrines  advanced  supra 
both  by  the  conrt  of  appeal  and  the  house  of  lords,  although  the 
queen's  bench  held  the  doctrine  advanced  in  the  text,  so  that  in 
England  it  may  be  said  to  be  definitely  settled  that  a  right  of 
support  for  a  building  may  be  acquu^  by  prescription.*  But  it 
will  be  observed  that  the  court  bases  its  doctrine  upon  the  Pre- 
scription act,  2  and  8  Wflliam  IV,  chapter  71,  section  2,  and  re- 
garded the  matter  as  analogous  in  all  respects  to  an  easement  for 
ancient  lights.  As  in  this  country,  with  the  exception  referred 
to,*  the  doctrine  held  by  the  English  courts  as  to  ancient  lights 
has  not  been  recognized,  it  would  seem  to  follow,  upon  principle, 
that  the  doctrine  of  the  English  courts  as  to  the  acquisition  of  a 
right  of  support  for  buildings  by  prescription  must  also  be  re- 
pudiated. But  in  Yirginia*  it  is  held  that  such  a  right  will  be 
presumed  from  twenty  years'  user,  and  will  be  implied  in  the 
absence  of  express  stipulations,  in  every  case  where  the  owner  of 
adjoining  houses,  or  houses  and  lands,  severs  the  property  by 
sale.  The  reasoning  upon  which  the  court  arrives  at  this  result 
will  hardly  commend  it  as  an  authority.* 

Sbo.   201.  Role  aa  between  railroad  and  canal  companies  and  mlne- 

owiien.— Where  railroad  or  canal  companies  have  taken  land 
under  special  statutes,  for  their  necessary  use  in  the  construction 
of  their  works,  specially  providing  therefor,  or  have  acquired  the 
same  by  special  grant  from  the  owner  of  the  fee,  they  are 
entitled  to  the  lateral  and  subjacent  support  of  the  soil  therefor ; 
and  any  act  of  the  owner  which  interferes  therewith,  whether  in 
excavating  upon  his  lands  or  in  taking  out  the  minerals  beneath 
the  works,  is  an  actionable  nuisance,  precisely  the  same  as  though 
the  two  estates  were  vested  in  individuals.  Where  the  lands  are 
taken  by  statute,  and  no  provision  is  made  for  support,  they  are 

■CluuwmoTeo.RichardB,7H.L.949;  ^Stevenaon  v.   WaUaoe,  27  Gratt. 

Webb  ».  aid,  18  O.  B.  (N .  S.)  843.  (Va.)  77. 

*  CommisBioneiB  of  Public  V^orka  *  m  Qoincyt).  Jones,  76  III.  281,  thin 
t.  Angus,  44  L.  T.  Rep.  (N.  S.)  844.  right  is  recognized. 

*  Bee  aini^^  Ahodbzit  LieaTS. 
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entitled  to  the  support  of  the  adjoining  lands/    In  the  case  of 
the    GaUdonicm  H,  JR.   Co.  v.   Sproty*  it  appeared  that  the 
land  had  been  granted  to  a  railroad  company,  for  the  construe- 
tion  of  their  works.     The  defendant  reserved  the  mines  in  the 
land,  and  in  working  the  same  weakened  the  surface.     In  the 
Scotch  courts  it  was  held  that  the  defendant,  having  reserved  the 
minerals,  was  entitled  to  take  them  out,  even  though  in  doing  so 
the  surface  subsided.     But  this  decision  was  reversed,  and  Lord 
CRANWOKTH,in  delivering  the  opinion  of  the  court,  said :  "  Those 
very  able  judges  it  seems  to  me  to  have  overlooked  or  not  to  have 
given  due  weight  to  the  conveyance  to  the  company.     If  I  am 
right,  which  I  cannot  coubt,  in  saying  that  Mr.  Sprot,  by  his 
conveyance,  conveyed  to  the  company  not  only  the  land  to  be 
covered  by  the  railway,  but  also,  by  implication,  the  right  to  all 
necessary  support,  then  he  cannot,  by  reason  of  his  having  re- 
served the  mines,  derogate  from  his  own  grant  by  removing  the 
support.     In  reservvng  the  mineSy  he  must  he  vmdergtood  to  have 
reserved  them  so  far  only  as  he  could  work  tJiem  consistently 
with  the  groM  he  had  made  to  the  conypanyP     But  in  England, 
where  railroads  and  canals  are  built  under  special  acts,  in  which 
the  minerals  under  the  land  taken  for  these  purposes  is  reserved 
to  the  owners  of  the  land,  with  power  to  take  them  out  within  a 
distance  of   ten  yards,  provided,  however,  that  the  companies 
shall  have  the  right,  upon  notice,  to  pay  the  damages,  and  thus 
prohibit  the  working  of  the  mines,  it  is  held  that,  upon  failure 
to  pay  the  damages,  the  mine-owners  may  take  out  the  minerals, 
even  though  in  doing  so  they  let  down  the  works  and  deprive 
them  of  support." 

1  ElUott «.  N.  E.  R.  R.  Co.,  10  H.  L.  L.  R.,  4  Eq.  Cas.  19  ;  WjrlOT^  Canal 

Cas.  888  ;  MetropoUtan  Works  rt.  Me-  Co.  o.  Bradley,  7  East,  868 ;  Birminf^- 

tropolitan  R.  R.  Co.,  L.   R.,  8  C.  P.  ham  Canal  Co.  v.  Swindell,  7  H.  &;  N. 

ed6  ;  Proad  o.  Bates,  84  L.  J.  Ch.  407  ;  980,  n  ;  Birminfliam  Canal    Co.    z'. 

Caledonian    R.  R.  Co.   «.   Ix>rd  Bel-  Earl  of  Dudley,  7  H.  &  N.  969  ;  Stour- 

haven,  3  Macq.  56  ;  M.  E.  Railway  Co.  bridge  Canal  Co.  v.  Earl  of  Dudley,  30 

D.  CroBsland,  &  L.  J.  Ch.  867 ;  Goold  L.  J.  (Q.  B.)  108  ;  Dudley  Canal  Co.  v. 

V,  Qreat  Western  Dup.  Co.,  2  D.  J.  &  Qrazebrook,  1  B.  &  Ad.  59  ;  Dunn  v. 

S.  600.  Birmingham    Canal    Co.,  4    Eng    R 

*  Caledonian  R.  R.  Co.  v.  Sprot,  2  (Moak's)  208 ;  Qt.  Western  R.  R.  Co. 

MaoQ.  (Scotch)  449.  v,  Bennett,  L.  R,  2  App.  Cas.  27. 

'  Midland  RaUway  Co.  v.  Checkley, 
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Ssa  202.  Riil«  in  BCUland  R.  R.  Co.  V.  OlMoklsy. — In  the  case  of 
the  Midland  RoAlmwy  Co.  v.  Checldey^  cmtSy  the  defendant,  who 
was  a  lessee  of  part  of  lands  that  had  been  purchased  by  the 
plaintifFs  for  canal  purposes,  under  an  act  of  parliament  contain- 
ing such  a  provision,  the  minerals  being  reserved,  was  working  a 
Btoue  quarry  so  near  the  canal,  but  more  than  ten  yards  there- 
from, as  to  endanger  its  safety.  When  the  defendant  had  worked 
his  quarries  to  within  about  forty  yards  of  the  canal,  he  gave  the 
plainiifEs  notice  that  unless  they  compensated  him  for  the  stone 
required  to  keep  the  canal  secure,  he  should  proceed  to  take  it 
out  at  the   plaintiffs'   risk.      The  plaintiffs  replied  that  they 
claimed  the  right  of  support  for  their  canal  from  the  ground 
within  an  area  of  about  thirty  yards  from  the  canal,  and  without 
further  compensation.    The  defendant  threatened,  unless  com- 
pensated, to  go  on  with  the  operations  of  his  quarry,  and  the 
plaintifEs  filed  their  bill  in  equity,  seeking  to  restrain  the  defend- 
ant from  working  the  quarry  within  thirty  yards  of  the  canal, 
and  also  insisting  that  the  defendant  was  not  entitled  to  com- 
pensation, on  the  ground  that  stone  is  not  embraced  within  the 
class  denominated  minerals,  and  that,  by  the  purchase  of  the  land 
for  the  purposes  of  their  works,  they  by  implication  took  the 
right  of  support  therefor  from  the  lands  of  their  grantee,  ad- 
jacent and  subjacent.  But  upon  hearing  the  cause,  Lord  Komilly, 
M.  R.,  held  that  "  stone  " "  was  a  mineral  within  the  meaning  of 
the  act,  and  that  the  plaintiffs  acquired  no  right  to  support  from 
the  minerals  by  the  purchase  of  the  lands,  in  view  of  the  act 
which  directly  reserved  the  minerals  to  the  owner,  with  power 
to  work  them,  unless  compensated  therefor.     So  where  land  is 
purchased  for  such  purposes,  or  taken  by  express  statutes,  and 
there  is  no  provision  therefor  in  the  deed  or  in  the  act  under 
which  the  land  is  taken,  the  right  of  support  from  the  neighbor- 
ing soil,  adjacent  and  subjacent,  would  not  arise  by  implication.* 

Sbc.  203.  Relative  righto  and  UabiUUes  of  partiM.— The  result  of 

all  the  cases  is  that  the  owner  of  the  mines  can  do  no  act  that  in- 
terferes with  the  natural  condition  of  the  surface ;  and,  upon  the 

^Metropolitan    W^orka   v.  Metropolitan   R.   B.    Co.,  L.  R.,  8  C.  P.  626 ; 
Wftahbun  on  Easemento,  540. 
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other  hand,  the  same  obligation  rests  upon  the  owner  of  the  scuv 
face  to  do  no  act  upon  his  estate  that  will  injoriouslj  ajffect  the 
estate  below.  Either  may  use  their  several  estates  for  all  the  or- 
dinary purposes  for  which  such  estates  are  usually  used,  so  long 
as  they  do  so  without  interfering  with  the  estate  of  the  other; 
but  either  changes  essentially  the  natural  condition  of  his  estate 
at  his  peril.  So  long  as  no  damage  is  done  to  the  other  by  any 
change  made  by  either,  no  action  lies ;  but  when  such  change  on 
the  part  of  either  owner  injuriously  affects  the  other,  an  action 
lies,  and  liability  attaches  for  all  the  consequences  of  his  act. 
Thus  if  the  owner  of  the  surface  changes  the  course  of  a  stream 
upon  the  surface,  or  digs  deep  ditches  or  trenches  in  which  water 
is  collected,  which  percolates  through  the  soil  into  the  mine  be- 
low, the  surface-owner  is  liable  for  all  the  damages  that  ensue.' 
The  surface-owner  may  drain  his  land,  and  for  that  purpose  may 
dig  trenches  or  do  any  act  necessary  to  effect  that  end,  but  he 
must  see  to  it  that  his  ditches  are  kept  open  and  properly  dis- 
charge the  water,  for  if,  even  in  the  exercise  of  a  lawful  act,  he 
is  guilty  of  negligence,  whereby  the  mine-owner  is  injured,  he 
will  be  liable  for  all  the  consequences  of  his  act.' 

This  is,  however,  subject  to  the  condition,  that  such  drainage 
is  not  in  derogation  of  the  express  or  implied  provisions  of  his 
grant.' 

Seo.  204.  lilablllty  of  snzfaoe-owner  to  the  mine-ownar.  —  While  the 

surface-owner  may  use  his  lands  for  the  ordinary  purposes  to 
which  such  lands  are  applied,  and  in  the  ordinary  modes  of  en- 
joyment incident  thereto,*  yet,  if  he  brings  upon  his  premises, 
and  collects  and  keeps  there  any  thing  which,  if  it  escapes,  vidll 

^  BagnaU  t.  The  London  and  N.  W.  the  relative  ri^htB  of  the  owners  of 

R.  B.  Co.,  7  H.  &  N.  428.  the  minerals  and  of  the  surface,  and  the 

*  Bagnidl  v.  London,  and  N.  W.  RaU-  case  is  such  a  thorough  exposition  of 
road  (x>. ,  7  H.  &  N.  423 ;  ElUott  o.  N.  the  law  in  this  country  upon  the  van- 
W.  B.  R.  Co.,  10  H.  of  L.  Gas.  883.  ous  questions  that  arise  between  the 

*  Popplewell  V.  Hodkinson,  88  L.  owners  of  the  BvattLce  and  of  the 
J.  (N.  S.)  Ezch.  127.  mines,  that  we  commend  it  to  the 

*  Radcliff's  Ex'rs  v.  Brooklyn,  4  careful  study  of  every  person  seeking 
N.  T.  196  ;  Popplewell  v.  Hodkinson,  information  upon  those  questions,  u 
L.  R.,  4  Bxch.  248.  In  a  recent  case  came  too  late  for  an  extended  review 
decided  in  the  court  of  appeals  in  New  in  the  text  of  this  work,  but  the  au- 
York,  Marvin  o.  The  Brewster  Iron  Co.,  thor  reeards  its  doctrines  as  extremely 
56  N.  Y.  688,  Folgbb,  J.,  ably  discusses  sound,  oesldes  being  ably  stated. 
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do  injury  to  the  mine-owner,  he  ifi  answerable  for  all  the  conse- 
quences of  his  tuctj  whether  gnilty  of  negligence  or  not.  As  if 
he  builds  a  reservoir  and  collects  and  keeps  large  quantities  of 
water  therein,  he  is  bound  to  keep  it  in  at  his  peril,  and  if  it  es- 
capes and  flows  down  into  the  mine,  he  would  be  answerable  for  all 
the  consequences.'  So,  too,  if  he  should  erect  a  powder  magazine, 
or  should  keep  nitro-glycerine  or  any  other  explosives,  upon  his 
premises,  in  case  of  an  explosion,  he  would  be  liable  to  the  mine- 
owner  for  all  the  injuries  sustained  therefrom."  In  fact,  the  sur- 
&ee-owner  is  liable  to  the  mine-owner  or  any  other  person  for 
the  consequences  of  any  act  committed  by  him  that  is  in  deroga- 
tion of  their  rights,"  and  the  fact  that  the  defendant  was  making 
a  lawful  use  of  his  premises,  or  was  using  it  for  one  of  the  or- 
dinaiy  purposes  of  life,  and  was  in  the  exercise  of  the  highest 
care,  will  not  excuse  him  if  the  consequences  are  wrongful  to  and 
in  contravention  of  the  rights  of  another.* 

Seo.   205.  LUbiUty  of  mine-owner  to  the  owner  of  the  taacfaoe,  —  The 

law  in  reference  to  subjacent  or  lateral  support  and  interferences 
therewith  is  applicable  to  am/  interference  with  the  natural  con- 
dition of  the  earth  either  under  its  surface  or  adjacent  thereto 
by  whomsoever  made.  A  railroad  or  canal  company  taking  lands 
for  the  construction  of  their  works,  either  by  grant  or  statute,  in  the 
absence  of  a  provision  in  the  grant  or  in  the  act  under  which  the 
lands  are  taken,  are  bound  by  the  same  rules  as  apply  to  indi- 
viduals, and  have  no  power  to  tunnel  or  excavate  their  line  so  as 
to  deprive  the  adjoining  land-owner  of  support ;  and  if,  in  the 
construction  of  their  works,  they  withdraw  support  from  the  ad- 
jacent lands,  either  lateral  or  subjacent,  so  as  to  injure  the  same, 
th^  are  liable  for  all  the  consequences  of  their  act,  unless  com- 
pensation therefor  was  clearly  comtemplated  and  provided  for  by 
the  act  authorizing  the  taking  of  the  lands.  When  they  take  land 
by  grant  for  such  purposes,  it  is  their  duty  to  take  sufficient  to 
enable  them  to  congtruct  their  works  without  injury  to  the  lands 

'  Fletcher  V.  Rjlande,  L.  R.,  1  Exch.       *  BylandB  v.  Fletcher,  L.  R.,  8  H.  L.  C. 
965.  880;  Canter bnrir  z/.  Attomey-Qeneral, 


'  Myers  v.  Malcolm,  6  HiU,  292.  1  Phm.  806 ;   Bailey  v.  Mayor,  8  Hill 

*Cahill  V.  Eaetman,  18  mW  824;    QT.  Y.),  581 ;  Bagnall  v.  London  &  N. 
10  Am.  Rep.  184.  E.  Railroad  Co.,  7  H.  &  N.  428. 
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of  adjoining  owners,  and  when  they  take  them  by  force  of  stat- 
ute, they  take  no  more  than  the  statute  gives,  and  can  acquire 
no  right  to  do  any  injury  to  the  adjoining  owner  that  is  not  con- 
templated and  embraced  in  the  appraisal  of  land  damages.^  The 
right  of  support,  being  a  right  naturally  incident  to  the  land  and  a 
part  of  the  freehold,  is  property  in  the  fullest  sense,  and  cannot 
be  taken,  without  compensation,  for  any  purpose.  Therefore, 
whenever  lands  are  taken  for  public  purposes  and  the  damages  are 
appraised,  it  is  always  a  question  whether  the  statute  contemplated 
an  appraisal  simply  of  the  value  of  the  land  or  damages  for  all  the 
consequential  injuries  that  will  result  therefrom,  including  the  in- 
jury to  support,  and  this  is  a  question  of  law  arising  upon  the  con- 
struction of  the  act.  Such  appraisals  are  usually  construed  to  cover 
all  the  na^ral  SLud  j^robaible  consequences  of  the  act,  but  not  ex- 
traordinary or  remote  damages  that  could  not  have  been  foreseen. 
Injury  to  support,  where  excavations  are  necessary^  and  known  to 
be  so  at  the  time  when  the  appraisal  is  made,  would  doubtless  be 
treated  as  coming  within  the  injuries  contemplated  and  covered 
by  the  appraisal  of  damages.  But  this  is  necessarily  a  mixed 
question  of  law  and  of  fact.'  But  as  these  questions  will  be  more 
fully  treated  in  a  subsequent  chapter  under  the  head  of  "  Legal- 
ized Nuisances,"  it  may  not  be  advisable  to  pursue  the  matter 
further  here.  I  will,  therefore,  leave  the  subject  by  simply 
stating  that,  whenever  compensation  has  been  given  for  injuries 
to  support  for  railroad  or  canal  purposes,  this  does  not  absolve 
the  companies  from  the  exercise  of  care  and  skill  in  the  prosecu- 
tion of  the  work,  and  for  all  damages  that  result  from  an  excess 
of  their  powers  or  a  negligent  or  improper  exercise  of  their  rights, 
either  in  the  construction  or  maintenance  of  their  works,  they  are 
liable.^ 

'  Vermont  Central  RaUroad  v.  Baz-  2  Jolrns.  (N.  Y.)  286 ;  Sabin  o.  Vermont 

ter.  22  Vt.  8ft5  ;  Wolford  on  Railways,  Central    Railroad   Co.,    25    Vt.    363; 

197-^;  Baboock  «.  Western  Railroad  Governor,  etc.,  9.  Meredith,  4   T.  R. 

Co.,  9  Mete.  (Mass.)   555;    Sabin   d.  794;   Espinasse's  Digest,   598;   Rail. 

Vermont  C.   R.   R.  Co.,   25   Vt.   868;  road  Co.  tj.  Baxter,  22  Vt.  865;  Rex 

Steele  «.  Western  Inland  Lock  Nay.  i;.  Hangerford  Market  Co.,   9  Ad.  & 

Co..  2  Johns.  (N.  Y.)  286.  El.  463  ;  Rex  tJ.   Nottingham  Water- 

*  Ludlow  V.  Hadson  Railroad  Co.,  6  Works  Co.,  6  id.  855;  Manning  v. 
Lans.  (N.  Y.  Sap.  Ct.)  128  ;  Clarke's  Eastern  Counties  Railroad  Co.,  12  M. 
Adm'rs  v.  Han.  &  St.  Jo.  Railroad  Co.,  &  W.  287 ;  Tamer  «.  Railway  Co.,  10 
86  Mo.  202.  id.  425;  Dann  v.  Birmingham  Caniil 

*  Steele  v.  W.  In.  Lock  &  Nav.  Co.,  Co.,  4  Eng.  (Moak)  208. 
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Sso.  206.  Iitndfl  granted  for  sand  or  soil,  does  not  authorise  their  re- 
moval, to  it^ory  of  grantor^  land.—  Where  land  is  purchased  for  a  par- 
ticular purpose,  as  for  the  day  or  sand  thereon,  and  this  ib  ex- 
pressly stated  in  the  conveyance,  yet  this  does  not  give  to  the 
grantee  the  right  to  withdraw  the  lateral  support  from  the  gran- 
tor's land  in  taking  out  the  materials.  In  such  a  case  whether  the 
property  in  the  clay  or  sand  is  conveyed  by  a  deed  of  the  land, 
or  reserved  in  a  conveyance  of  the  lands,  the  person  removing  it 
is  subject  to  the  same  liabilities  as,  and  acquires  no  more  rights 
than,  any  other  land-owner.' 

It  is  not  the  original  digging  away  the  soil  that  creates  the 
right  of  action,  but  the  actual  injury ;  therefore,  even  though  the 
injury  was  not  the  result  until  several  years  after  the  removal  of 
support,  an  action  lies  for  the  injury,  as  the  cause  of  action  only 
accrues  when  the  injury  begins.* 

Sec.  207.  Withdrawal  of  soil  at  however  great  a  diatance  is  actionable 
if  ii^iary  resnltsr— Lest  misapprehension  should  arise  it  should  be 
stated  that  the  withdrawal  of  the  support  of  soil,  at  however 
great  a  distance  from  the  lands  injured,  is  actionable,  if  the 
causation  can  be  traced  clearly  to  the  original  act  of  with- 
drawal. That  is,  if  A,  B  and  C  are  the  owners  of  three  several 
tracts  of  land.  A's  land  adjoining  B's  and  B's  land  adjoining 
CPb,  if  C  excavates  his  own  land  so  as  to  withdraw  the  support 
from  the  land  of  B,  and  as  a  consequence  B's  land  falls  into  C's 
pit,  or  subsides,  and  thus  lets  down  A's  land,  C  is  liable  for  the 
injury  to  the  lands  of  A  as  much  sa  for  the  injury  done  to  B's 
land.  The  nuisance  consists  in  the  withdrawal  of  the  support 
from  B's  soil  and  he  is  answerable  for  aU  the  natural  and  prob- 
able consequences  that  flow  from  the  act.  It  is  no  defense  that 
A  and  B,  or  either  of  them,  could  have  prevented  the  injury  to 
their  lands  by  something  done  by  them  upon  their  own,  neither 
is  it  any  excuse  that  the  action  of  the  elements  have  contributed 
to  the  injury,  for  it  is  the  right  of  every  land-owner  to  have  his 
land  in  its  natural  condition,  supported  and  upheld  by  the  soil  of 

'  Byekman  v.  GUlis,  6  Laos.  (N.  7.  *  Ludlow  v.  H.  R.  R.  Co.,  5  Lans. 
Sup.  Ct)  79 ;  Ludlow  v.  H.  R.  R.  Co.,  (N.  Y.  Sup.  a.)  128  ;  Marvin  c.  Brewa- 
id.  128.  ter  Iron  Co.,  65  N.  T.  538. 
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others  if  necessary,  and  if  the  injury  is  primarily  traceable  to  the 
original  act  of  G  in  excavating  his  lands,  and  would  not  have 
happened  except  for  the  excavation  so  made  by  him,  he  is  liable 
for  all  the  damages  that  result  from  his  act.^ 

The  same  rule  applies  as  well  to  subjacent  adjacent  as  to  lateral 
adjacent  support.  In  Bonami  v.  Backhouse^  the  excavation  caus- 
ing the  injury  was  nearly  eight  hundred  feet  from  the  plaintiffs 
lands,  and  the  court  held  that,  so  long  as  the  causation  could  be 
distinctly  traced  and  proved,  the  distance  at  which  the  original 
excavation  was  made  is  not  important.  Neither  is  it  necessary 
that  the  effect  should  immediately  follow  the  wrongful  act.  If 
the  injurious  consequences  are  clearly  traceable  to  the  act,  it 
makes  no  difference  that  the  actual  injury  does  not  happen  for  a 
long  period  thereafter.  When  the  injury  does  occur,  a  cause  of 
action  arises,  and  the  statute  of  limitations  only  begins  to  run 
when  the  damage  results,  and  not  from  the  doing  of  the  original 
wrongful  act." 

Sec.  208.  Rule  in  Ludlow  ▼.  Hndion  B.  B.  B.  Oo In  the  case  of 

Ludlow  V.  Hvdson  JSiver  JR.  H.  Co.,  the  defendant  purchased 
of  the  plaintiff  two  parcels  of  land,  one  of  which  pieces  was  de- 
signated in  the  conveyance  to  be  for  the  uses  and  purposes  of  said 
railroad,  and  the  other  for  materials.  In  1851,  the  defendant 
excavated  the  land  and  removed  the  earth  from  the  piece  pur- 
chased for  materials^  and  used  the  same  in  building  their  em- 
bankment for  said  road.  The  excavation  was  made  to  the  depth 
of  twenty-five  or  thirty  feet.  It  was  left  in  that  condition  until 
the  spring  of  1864,  when  a  slide  occurred  where  the  excavation 
had  been  made,  and  about  three  and  a  half  acres  of  the  plaintifiPs 
land  slid  down ;  the  defendant  moved  to  dismiss  the  complaint 
upon  the  ground  that  the  plaintiff  sold  the  land  upon  which  the 
excavation  was  made  for  materials^  and  that  the  defendant  was 
thereby  authorized  to  take  the  materials  contained  within  the 

1  Bonoml  v.  Backhoose,  E.  B.  ft  E.  Gas.  888  ;  Ludlow  v.  H.  R.  R.  R.  Go.,  6 

e32;  9  H.   L.  Gaa.   503  ;  Stroyan  v.  Lane.  (N.  Y.  Sap.  Ot.)  128;  Smith  v. 

EnowleB,  6  H.   &  N.  454 ;  Hamer  v,  Thackerah,  L.  R.,  1  0.  P.  5C4  ;  Webb 

KnowleB,  id.  459 ;  Brown  v.  Robins,  4  v.  Bird,  18  G.  B.  (N.  8.)  848 ;  Chaae- 

id.  186.  more  o.  Richards,  7  H.  L.  C.  848. 

s  ElUott  V.  N.  B.  R.  R.  Co.,  10  H.  L. 
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lines  granted,  without  binding  the  defendant  in  any  manner  to 
protect  the  embankment  against  a  slide. 

That  there  was  no  evidence  of  negligence,  and  that  the  action 
was  barred  by  the  statate  of  limitations  so  far  as  the  injury  by 
the  defendant  has  any  application,  as  it  occurred  more  than  six 
years  before  the  commencement  of  this  action,  the  right  of  action 
only  existing  at  the  time  that  the  digging  was  done. 

It  will  be  noticed  that  seven  years  elapsed  between  the  doing 
of  the  wrongful  act  and  the  actual  happening  of  the  injurious 
consequences.  But  the  court  held  that  none  of  the  grounds  upon 
which  the  defendant  moved  for  a  dismissal  of  the  complaint  were 
tenable,  and  refused  to  dismiss  the  complaint. 

llfTT.T.Tnt^  P.  J.,  in  commenting  upon  the  branch  of  the  case 
relating  to  the  statute  of  limitations,  said :  '^  I  think  that  the 
action  was  not  barred  by  the  statute  of  limitations.  The  im^ury 
complained  of  did  not  accrue  until  April,  1864,  and  the  action 
was  commenced  in  March,  1866.  The  dcmuige  did  not  exists  and 
had  not  been  incurred  when  the  work  was  done,  or  within  six 
years  thereafter.  If  an  action  had  been  brought  before  they 
occurred,  the  damage  would  have  depended  upon  mere  proba- 
bility and  the  wildest  conjecture.  The  consequential  injury  had 
not  happened  until  the  land  of  the  plaintiff  had  slid  away ;  and 
hence  no  action  could  be  maintained  for  the  damage  arising  in 
consequence  thereof."  The  result  of  this  decision  is  cleai'ly  sus- 
tained upon  principle,  by  all  the  English  and  American  cases 
bearing  upon  that  question  relative  to  injuries  arising  from  a  nui- 
sance. The  only  error  is  in  leaving  it  to  be  inferred  that  an 
action  at  law  might  have  been  brought  for  the  withdrawal  of 
support  merely,  before  any  actual  damage  had  arisen  ;  I  do  not 
think  the  court  intended  to  be  so  understood,  but  the  opinion  is 
so  framed  as  to  give  rise  to  that  inference.  If  the  court  intended 
to  80  hold,  their  decision  was  clearly  wrong,  for,  if  the  original 
act  of  withdrawing  the  support  was  actionable,  then  the  statute 
of  limitations  began  to  run  from  that  time,  and  after  six  years 
was  a  complete  bar  to  all  the  consequences  of  the  act.  But  I  ap- 
prehend that  the  court  did  not  intend  to  be  understood  as  holding 
or  even  intimating  that  an  action  could  have  been  maintained 
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before  injury  done.    I  am  aware  of  but  one  case  in  which  any 
such  doctrine  has  been  held^  and  that  was  not  a  case  in  which  the 
question  was  a  necessary  element  of  the  judgment,  and  was  so 
clearly  in  opposition  to  the  law  of  support,  that  its  doctrine  was 
never  adopted,  and  it  is  not  regarded  as  an  authority  upon  that 
point,  and  in  effect,  has  been  repeatedly  overruled.     I  refer  to 
the  case  of  NioJdm  v.  WiJUcmis^    Li  that  case  the  plaintiff  was 
the  owner  of  the  surface,  and  the  defendant  of  the  minerals  be- 
neath.     The  defendant  took  out  the  minerals,  exhausting  the  en- 
tire stratum,  and  thus  withdrawing  the  support  from  the  surface. 
No  actual  damage  had  resulted  therefrom,  but  the  parties  appre- 
hending such  a  result,  the  plaintiff  accepted  from  the  defeudant  a 
sum  agreed  upon  therefor.    Subsequently  the  surface  subsided, 
and  the  plaintiff  sustained  heavy  damage  thereby.     He  then 
brought  his  action  therefor,  and  the  court  held  that  he  was  barred 
by  the  previous  settlement.     To  that  extent,  the  court  was  clearly 
right,  but  the  court  went  further  and  laid  down  the  doctrine  that 
"  the  withdrawal  of  any  part  of  the  stratum,  to  the  support  of 
which  the  owner  of  the  adjacent  soil  or  house  is  entitled,  is  a 
cause  of  action,  as  an  injury  to  a  right,  although  no  immediate 
damages  ensue,  and  no  fresh  cause  of  action  arises  by  the  occur- 
rence of  subsequent  damage."     If  the  doctrine  of  this  case  was  to 
be  regarded  as  authoritative,  all  actions  for  consequential  injuries 
arising  from  withdrawal  of  surrounding  soil  would  be  barred  in 
six  years,  because  the  right  of  action  accrues  from  the  time  when 
the  excavation  was  made,  and  all  subsequent  injuries  are  only 
consequences  of  the  original  wrong,  that  go  in  aggravation  of 
damages.     But  the  doctrine  of  this  case  has  never  been  adopted 
or  treated  by  the  English  courts  as  authority,  and  is  clearly  op- 
posed to  the  doctrine  of  Back/umse  v.  Bonom%*  and  to  the  gen- 
eral tenor  of  all  the  cases  in  which  the  law  of  support  is  involved.* 

>  26  Enff.  Law  &  Eq.  649  ;  Smith  v,  E.  ^  B.  508 ;  8  H.  L.  Cas.  848 ;  Stroy- 

Thackerab,  L.  B.,  1  0.  P.  564 ;  contra,  ac  v.  Knowles,  6  H.  &  N.  454;  Brown 

Webb  V.  Bird,  18  G.  B.  (N.  S0848;  9.  Robins,  4  id.  186;  HuntD.  Peake, 

Ohasemore  v,  Richards,  7  H.  L.  C.  849.  Johns.   Ch.  (Enff.)  706  ;  Thurston  v, 

'9H.  L.  Cas.  508.  Hancock,    12  Mass.  220;  Farrand  o. 

s  Wilde  V.  Minsterly,  2  RoUe's  Abr.  MarshaU,    21  Barb.    409;    Harris  v. 

884;  Bibby  v.  Garter,  4  H.  &  N.  168 ;  Rjding,  5  M.  ft  W.  60;  Partridffe  v. 

The  Galedonian  R.  R.  Co.  v.  Sprot,  2  Soott,  8  id.  220;  Moodj  v,  McCleUand, 

Macq.  449  ;  Rowbotham  v,  Wilson,  6  89  Ala.  45. 
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Sbo.  S09.  Support  for  land  and  bnUdinga  by  implied  grant  ~  When 
land  is  conveyed  with  buildings  standing  upon  it,  or  where  it  is 
sold  for  the  poipose  of  building,  the  grantor  owning  the  land  on 
either  side,  a  right  of  support  passes  to  the  grantee,  both  for  his 
land  and  buildings,  by  implied  grant/ 

So,  too,  where  buildings  are  erected  upon  an  estate  before  sev- 
erance thereof,  a  right  of  support  goes  with  the  house  by  implica- 
tion.' So,  too,  I  think  it  may  fairly  be  said,  although  there  are 
no  cases  in  which  the  point  is  directly  decided,  that  where  the 
owner  of  a  lot  of  reasonable  area  places  his  house  in  the  center  of 
his  lot,  making  reasonable  provision  for  support  therefor  from  his 
own  land,  that  an  injury  thereto  from  an  unusual  or  unreasonable 
excavation  upon  adjoining  lands,  whether  negligently  conducted 
or  not,  would  be  actionable.' 

Sbo.  210.  Bight  to  mntnal  or  lateral  aapport  oannot  ba  acquired  by  pre- 
loilptioD.  —  As  between  two  adjoining  houses  or  other  buildings, 
no  right  to  mutual  or  lateral  support  can  be  acquired  by  prescrip- 
tion. This  question  was  raised  and  directly  decided  in  the  court 
of  exchequer,  in  Solomon  v.  Vmters^  Co.*  In  that  case  the 
plaintiff  owned  and  occupied  a  house  on  Pilgrim  street  in  Lon- 
don. It  was  built  on  a  hill,  descending  slightly  toward  the 
west;  adjoining  to  and  next  below  the  plaintifiPs  was  another 
house  belonging  to  a  third  person,  and  next  adjoining  this  were 
two  other  houses  belonging  to  the  defendants,  one  of  their  houses 
being  on  the  comer  of  the  street,  and  the  other  in  the  adjoining 
street.  These  houses  had  all  stood  for  more  than  thirty  years 
out  of  perpendicular,  and  leaning  west,  and  really  supported  and 
upheld  by  the  defendant's  houses.  In  1857  the  defendants  tore 
down  these  houses,  and  the  plaintiff's  house  being  thus  deprived 
of  the  support  furnished  thereby,  fell,  doing  considerable  dam- 
age.   The  plaintiff  was  nonsuited,  and  upon  a  case  reserved, 

'Oaledonian  R.  R.  Go.  o.  Spiot,  2  «  Solomon  v.  The  Vintnere'  Co.,  7 

Uaoa.  449;  Marehie  v.  Black,  84  L.  J.  Am.  Law  Reg.  622 ;  4  H.  &  N.  585 ; 

(N.  6.)  G.  P.  887 ;  Stevenson  v,  Wal-  Kempston  o.  Butler,  12  Ir.  G.  L.  516 ; 

laoe,  27  Gratt.  (Ya.)  77.  Pe/ton  v.  Mayor  of  London,  9  B.  &  G. 

*  meharda  v.  Rote,  9  Exch.  218.  736 ;  Partridge  v.  Scott,  8  M.  &  W. 

*  Am.  Diw  Review,  vol.  1,  p.  14  ;  220. 
Futand  v.  Marahall,  19  Barb.  (N.  T. 
Bap.  Gk)  880. 
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FoLLOOK,  C.  B.,  said :  ^^  It  is  difficult  to  see  how  the  ciream- 
stance  of  the  houses  having  stood  for  twenty  years  makes  anj 
difference  or  creates  any  right.  Where  houses  are  supposed  to 
have  been  built  by  different  adjoining  owners,  each  with  its  own 
separate  and  independent  walls,  and  that  upwards  of  twenty 
years  ago  one  of  them  got  out  of  perpendicular,  and  leaned  upon 
and  was  supported  in  part  by  the  other,  so  that  if  the  latter  were 
removed  the  latter  would  fall,  the  question  is,  whether  any  right 
of  support  is  thereby  obtained  ?  It  cannot  be  a  right  by  prescrip- 
tion, which  supposes  a  state  of  things  existing  before  the  time  of 
legal  memory.  It  seems  to  us,  that,  in  the  absence  of  all  evi- 
dence as  to  origin  or  grant,  the  only  way  in  which  such  a  right 
can  be  sustained  is  that  suggested  by  Lord  Campbell,  in  Humr 
phriea  v.  Brogden^  namely,  an  absolute  rule  of  law  similar  to 
that  which  is  stated  to  have  existed  in  the  civil  law.  Bvt  there 
is  no  authority  for  any  such  rule  to  he  found.  It  seems  con- 
trary to  justice  and  reason  that  a  man,  by  building  a  weak  house 
adjoining  to  his  neighbor's,  can,  if  that  weak  house  gets  out  of 
perpendicular  and  leans  upon  the  adjoining  house,  thereby  com- 
pel his  neighbor  either  to  pull  down  his  own  house  within  twenty 
years  so  as  to  prevent  a  right  from  being  acquired,  or  to  bring 
some  action  at  law,  the  precise  nature  of  which  is  not  very  clear, 
or  have  a  servitude  imposed  upon  his  house  to  the  extent  of 
affording  support  for  his  neighbor's  weak  house." 

In  this  case  the  plaintiff's  house  did  not  adjoin  the  defend- 
ants' house,  and,  therefore,  the  question  as  to  what  would  have 
been  the  effect  if  the  plaintiff's  house  during  that  period  had 
actually  leaned  upon  the  defendants'  house,  was  not  considered. 
In  such  a  case,  the  plaintiff's  house  projecting  over  the  defend- 
ants' premises  for  more  than  twenty  years  would  have  been  an 
actionable  injury  during  the  entire  period,  and  would  have  pre- 
sented an  entirely  different  question.  But  while  the  plaintiff 
might  have  acquired  a  right  by  such  a  continuous  user  to  have 
his  house  project  over  defendants'  land,  he  would  acquire  no 
right  to  have  it  lean  against,  and  be  supported  by  his  buildings.^ 

>  Peyton  «.  The  Major  of  London,  9    218 ;  Partridge  v.  ScoU,  8   M.  &  W. 
B.  &  C.  786 ;  Richards  «.  Boee,  9  Ex.    220! 
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Sadi  a  right  is  not  a  natural  right/  and  can  only  exist  where 
both  houses  have  been  so  built  as  to  be  mutually  dependent  upon, 
and  subservient  to  each  other,  neither  of  them  being  capable  of 
standing  without  the  support  of  the  other.  In  such  a  case  it  is 
held  that  the  alienation  of  one  of  the  houses  does  not  deprive 
the  grantor  of  the  support  of  the  houses  aliened  for  the  one 
retained  by  him'  so  long  as  the  wall  continues  to  be  sufficient 
for  the  purpose,  and  the  buildings  in  such  a  condition  as  to  need 
support.  The  easement  ceases  when  the  wall  falls  into  decay, 
and  ceases  to  possess  the  requisite  strength,  or  when  either  of 
the  buildings  is  destroyed,  or  become  so  dilapidated  as  to  make  a 
new  building  reasonably  necessary.* 

DAMAGES. 

8bo.  211.  Riae  of  damages.— The  rule  of  damages  in  cases  of 
injury  to  support,  where  there  are  no  buildings,  is  the  actual 
domination  in  the  value  of  the  lot  and  not  the  expense  of  re- 
storing the  lot  to  its  former  condition  by  means  of  a  wall  or 
other  permanent  stnicture.* 

Where  the  injury  is  both  to  the  soil  and  buildings  or  other 
structures  standing  thereon,  the  rule  is  as  stated  above,  with  such 
addition  thereto  for  injuries  to  the  building  as  will  put  the  plaint- 
iff in  as  good  position  as  he  was  before,  both  as  to  house  and 
wall.  If  the  house  was  a  new  one,  the  cost  of  the  building  would 
famish  the  measure,  but  if  not,  such  damages  are  recoverable  as 
will  put  the  party  in  as  good  a  condition  as  he  would  be  if  the 
injury  had  not  occurred.*  In  Charless  v.  Rankin*  the  rule  was 
thus  laid  down  :  "  The  rule  of  damages  should  be  the  amount  of 
money  required  to  rebuild  the  plaintifPs  house  as  it  was  before 
the  fall ;  and  the  value  of  the  house  thrown  down  and  the  time 
necessarily  taken  to  rebuild  it,  with  the  interest  on  those  amounts, 
from  the  time  when   the  house  fell  until  the  present  time." 

1  Rowbotham  v.  WUson,  8  E.  &  B.  Sherred  v.  Cisco,  4  Sand/.  (X.  Y.)  480. 

128.  *  McGuire  v.  Grant,  25  N.  J.  L,  ;i56. 

*BlchardB    v.   Roee,  9   Exch.  218  ;  *  Sbrieve  v,  StokeR,  8  B.  Monr.(Ky.) 

Peyton  v.  ITie  Mayor.  9  B.  &  C.  736 ;  458  ;  Hide  v,  Thornborough,  2  C.  &  K. 

Keoipston  v.  Batler,  12  Ir.  C.  L.  516;  250. 

Baffield  v.  Brown.  38  L.  J.  Ch.  249.  *  22  Mo.  5661 

»  Partridge  v.  Oilbert,  15  N.  T.  601 ; 

29 
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When  the  baildings  are  occupied  for  buBinees  parpoees  in  addi- 
tion to  the  actual  injury  to  the  building,  fixtures  and  machinery, 
a  recovery  may  be  had  for  the  loss  of  the  profits  of  the  business 
arising  from  the  injury.* 

When  a  person  has  conveyed  the  minerals  lying  under  his  land, 
reserving  the  surface,  and,  in  the  working  of  the  mines,  the  sur- 
face is  injured,  the  surface  owner  is  entitled  to  recover  for  the 
injury  to  the  land  without  any  reference  to  the  diminished  value 
thereof  by  reason  of  the  sale  of  the  minerals.  He  has  a  ri^t  to 
use  the  surface  for  any  of  the  purposes  for  which  land  is  used, 
and  his  damages  are  to  be  estimated  upon  the  same  basis  that  they 
would  be  if  the  minerals  were  not  there.'  But  when  a  prospect- 
ive loss  may  be  the  subject  of  a  fresh  action  when  it  occurs,  dam- 
ages can  only  be  allowed  for  the  injury  up  to  the  time  of  action 
brought,*  and  a  former  recovery  is  no  bar  to  another  action  for  a 
new  injurj^ ;  *  and,  for  this  reason,  no  recovery  can  be  had  for  the 
diminution  in  the  salable  value  of  the  land,^  but  in  a  second 
action  the  jury  are  at  liberty  to  give  such  exemplary  damages  as 
wiU  compel  a  cessation  of  the  injury.*  Of  course,  if  the  surface 
is  destroyed,  a  recovery  for  the  entire  damage  may  be  had  in  an 
action.^ 


CHAPTER  SIXTH. 
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Sec.  213.  Injary  to  eaaemeDts  ;  naisances. 

Skc.  218.  Party  walls.    Rule  of  civil  and  oommon  law. 

Sec.  214  Usaal  mode  of  creating  party  walls. 

Sec.  215.  Easement  passes  by  deed  aa  an  appurtenance. 

Sec.  216>  Rale  in  United  States  v.  Appleton. 

Sec.  217.  Rule  in  Thayer  u.  Payne 

1  Hamer  «.  Enowles,  6  H.  &  N.  459.  <  Battishill  v.  Reed,  18  C.  B.  ^^ 

'  Mordae  v.  Dean  and  Chapter  of  *  Shadwell  v.  Hutchinson,  (tnte, 

Durham.  L.  R  ,  8  C.  P.  836.  '  Troy  v,  Cheshire  R.  R.  Co.,  28  N. 

>  Holmes  v.  Wilson,  10  Ad.  &  E.  508.  H.  101 ;  Anonymous,  4  Dall.  (Penn.) 

«  Shadwell  v.  Hutchinson,   4  C.  &  147;  Thayer  z/.  Brooks,  17  Ohio,  480  ; 

P.  833  ;  Thompson  «.  Gibson,  7  M,  &  Blunt  v,  McCormick,  3  Denio  (N.  Y.), 

W.  457.  283. 
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Sbc.  218.  Equitable  estoppel  where  wall  is  built  hy  agreement. 

Sbc.  219.  When  entire  walla  of  buildings  are  party  walla. 

Sec.  220.  Obligation  to  contribute  for  building  or  repairs. 

Sbc.  221.  Liability  where  wall  is  built  under  agreement  to  oontrlbata  when 

used. 
Sbc.  222.  Liability  for  contribution  between  adjoining  owners  when  built  by 

agreement. 
Sec.  223.  Rule  in  Cole  v.  Curtis. 
Sbc.  224.  225.  Rule  in  Tarious  States. 
Sec.  226.  How  each  owner  may  use  the  wall. 

Sbc.  227.  The  easement  only  exists  while  the  wall  serves  a  useful  purpose. 
Sbc.  228.  Rule  in  Campbell «.  Messier. 
Sbc.  229.  Rule  in  Sherred  v.  Cisco. 
Sbc.  2S0.  Relative  rights  of  parties. 

Sbc.  281.  When  wall  becomes  unsafe,  either  party  may  repair. 
Sbc.  282.  What  changes  may  be  made. 

Seo.  212.  Injury  to  easements ;  nuisances. —  It  18  not  alone  interfer- 
ences with  corporeal  rights  that  constitute  anaisance,  but  injuries 
also  to  incorporeal  rights  or  easements  are  equally  so. 

Thus  where  A  has  a  right  of  way  over  the  lands  of  B,  either 
by  grant,  prescription  or  necessity,  any  obstruction  thereof  is  a 
Dnisanoe,  and  A  can  bring  his  action  on  the  case  as  for  a  nuisance 
against  the  party  making  the  obstruction.  So  when  C  has  pur- 
chased of  D  a  lot  with  a  house  erected  thereon  upon  the  extremity 
of  the  lot  adjoining  another,  but  belonging  to  D,  with  windows 
or  a  door  opening  upon  the  land  of  D,  C  thereby  acquires  an 
easement  in  the  lot  of  D  adjoining,  to  the  extent  that  either  D 
or  his  grantors  can  build  upon  the  adjoining  lot  so  as  to  shut  up 
either  his  windows  or  the  door.  The  law  raises  an  implied  grant 
to  C  of  a  right  to  have  tlie  light  and  air  enter  those  windows 
without  obstruction,  and  a  right  of  ingress  and  egress  over  D's 
land  to  and  from  the  door,  and  any  interference  with  either  of 
those  rights  is  a  nuisance,  precisely  as  much  as  though  the  injury 
was  to  a  corporeal  right.  So,  also,  where  A  and  B  have  mutual 
easement  in  a  party  wall  for  the  support  of  their  building,  any 
interference  therewith  by  either,  to  the  injury  of  the  other,  is  a 
nuisance,  and  while  the  method  of  creating  and  the  other  inci- 
dents oonnnected  therewith  more  properly  come  within  the  prov- 
ince of  a  work  on  easements,  yet  for  the  better  understanding 
of  the  questions  of  nuisance  thereto,  and  for  the  greater  conven- 
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ience  of  personB  seeking  information  upon  the  question,  I  have 
deemed  it  expedient  to  trench  somewhat  upon  the  provinoe  of 
writers  on  easement. 

Sec.  213.  Party  walls.  Rnle  of  civil  and  oommon  law.— 6j  the  civil 
law  an  urban  servitude  was  recognized,  on  the  part  of  adjoining 
lot-owners,  to  fix  their  beams,  timbers  and  other  supports  for 
their  buildings,  in  the  walls  of  his  neighbor.* 

In  France  no  agreement  between  the  parties,  express  or  implied, 
is  necessary  to  enable  an  adjoining  owner  to  make  use  of  his 
neighbor's  wall  as  a  support  for  his  building,  even  though  the 
wall  is  built  entirely  upon  the  neighbor's  land,  but  at  its  extreme 
verge.  The  only  conditions  to  its  use  by  the  other  are,  first, 
that  the  wall  is  of  sufficient  dimension  and  capacity  to  afford  the 
support ;  and  secondly,  that  upon  its  use,  the  neighbor  shall  pay 
to  the  owner  a  fair,  ratable  proportion  of  the  expense  of  the  wall. 
But  until  the  wall  is  applied  to  such  use  by  the  adjoining  owner, 
he  cannot  be  required  to  contribute  to  the  expense  of  its  con- 
struction or  maintenance.* 

But,  by  the  common  law,  party  walls  exist  only  by  virtue  of 
statutory  provisions,  grant  or  prescription.  If  one  lot-owner 
erects  a  building  upon  the  extremity  of  his  land,  the  walls  of 
which  are  entirely  within  his  own  domain,  an  adjoining  owner 
cannot  use  the  wall  to  support  his  timbers  without  rendering 
himself  liable  as  a  trespasser.  But  if  he  fastens  his  timbers  in 
the  wall  by  the  consent  of  the  owner  and  maintains  them  there 
uninterruptedly  for  twenty  years,  or  the  usual  statutory  period, 
the  wall  becomes  charged  with  the  servitude  of  support  as  a  party 
wall,  and  to  that  extent  the  owner  loses  his  absolute  and  entire 
control  over  the  wall. 

Sec.  214.  Usual  mode  of  arecUng  party  waUa.^  This  is  tnie  not  only 
of  the  foundation  wall,'  but  of  the  entire  wall  of  the  building 
abutting  upon  the  adjoining  premises,  so  far  as  it  is  made  use  of 

I  Ajl.  Pandects,  809,  D.  8,  22.  Just.  2,  8,  4  ;  Washb.  on  Easements, 

'3  Toallier,  Droit  Civil  Francais;    681. 
6  Duroton,  Coura  de  Dioit  Francais  ;        '  Webster  e.    Stevens,  5  Daer  (N. 

Y,\  058 ;  Eno  e.  Del  Veochio,  4  id.  53. 
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by,  and  furnishes  support  for,  tlie  building  of  the  adjoining  owner. 
But  the  most  usual  and  ordinary  method  of  creating  party  walls 
is  where  the  owner  of  adjoining  lots  erects  a  block  of  buildings 
thereon,  the  walls  of  each  part  of  the  block  mutually  supporting 
each  other,  and  conveys  the  several  parts,  making  the  wall  the 
dividing  line  between  the  two.  If  the  foundation  of  the  wall 
rests  upon  the  lands  of  each,  it  is  a  party  wall  although  after  it 
rises  it  is  all  on  the  land  of  one  party.' 

Sec.  215.  Easement  passes  by  deed  as  an  appnrtenanoe. —  So,  too, 
under  such  circumstances,  even  though  the  wall  is  not  made  the 
division  line,  a  conveyance  of  a  part  of  the  block  in  the  usual 
form  with  all  appurtenances  passes  an  easement  for  the  support 
of  the  part  of  the  building  so  conveyed,'  and  there  can  be  no 
question  but  that  the  easement  would  pass,  even  though  the  word 
"  appurtenants  "  was  wholly  omitted  from  the  conveyance. 

Sec.  216.  Rule  in  United  sutes  ▼.  Appleton.  —  The  easement  is 
open  and  apparent,  and  passes  as  an  incident  to,  and  a  part  of  the 
estate,  the  same  as  any  other  easement.  This  principle  has  been 
frequently  recognized  and  adopted  by  the  courts  both  of  this 
country  and  England.  In  the  cajse  of  the  United  States  v.  Ap- 
pUUm^  this  doctrine  was  directly  held,  and  that  too  as  applicable 
to  an  easement  of  far  less  importance  than  the  easement  of  sup- 
port from  party  walls.  In  that  case  it  appeared  that  in  1808  a 
block  of  buildings  was  erected  in  Boston,  consisting  of  a  central 
building  and  two  wings,  with  a  piazza  extending  along  in  front 
of  and  for  the  entire  length  of  the  central  building,  with  doors  in 
the  sides  of  the  wings,  which  opened  on  and  swung  over 
the  piazza,  the  upper  part  of  which  doors  had  glass  in  them  and 
were  used  as  windows.  In  1811,  the  two  wings  were  conveyed 
to  different  persons,  no  mention  being  made  in  the  conveyance 
of  the  doors  opening  upon  the  piazza.  In  1816,  the  central  build- 
ing was  sold  and  conveyed  to  the  United  States.  The  govern- 
ment claimed  the  right  to  erect  a  building  to  cover  their  entire 

*  Gordon  v,  MUne,  10  Phila.  (Penn.)  17;  Glen  9.  Dayis,  86  Md.  208  ;  6  Am. 
15.  Rep.  889. 

» Boo  «.  Del  Veochio,  6  Daer  (N.  Y.).        » 1  Snmn.  (U.  a)  493. 
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lot,  which  would  close  up  the  doora  of  the  wings,  but  the  court 
held  that  the  use  of  these  doors  and  windows  passed  as  appurte- 
nances, and  that  too  without  any  reference  to  the  length  of  time 
they  had  been  used. 

Sbo.  217.  Rule  in  Thayw  V.  Pairnoi  —  In  Thayer  v.  PaynCj  the 
plaintiff  and  defendant  were  the  owners  of  adjoining  lots.  The  de- 
fendant derived  his  title  from  the  plaintiff.  When  the  plaintiff 
conveyed  to  the  defendant  there  was  a  drain  extending  from  tlie 
defendant's  cellar  through  the  lands  of  the  plaintiff  and  discharg- 
ing itself  through  an  outlet  beyond.  The  drain  was  not  referred 
to  in  the  deed.  The  drain  getting  choked  up  and  out  of  repair, 
the  defendant  entered  upon  the  plaintiff's  premises  to  repair  the 
same.  For  this  entry  the  action  was  brought.  In  the  deed  from 
Thayer  to  the  defendant  there  was  a  clause  as  follows:  "  To  have 
and  to  hold  the  afore-granted  premises  with  the  privileges  and  ap- 
purtenances thereto  belonging  at  the  time  of  the  purchase  thereof 
by  the  said  Thayer  and  French."  The  drain  was  not  constructed  at 
the  time  of  the  conveyance  to  Thayer  and  French,  but  was  made 
by  the  plaintiff  afterward,  and  therefore  was  not  embraced  within 
the  express  provisions  of  the  granting  clause  of  the  deed.  But 
it  was  in  existence  and  use  at  the  time  when  the  premises  were 
conveyed  to  the  defendant,  and  this  being  so,  the  court  held  that 
it  passed  as  an  easement  connected  with  and  appurtenant  to  the 
premises,  even  though  the  word  "  appurtenance  "  had  not  been 
used  in  the  conveyance.  There  are  a  multitude  of  cases  in  which 
this  doctrine  is  held  both  by  the  courts  of  this  country  and  Eng- 
land, but  we  have  not  the  space,  neither  is  there  a  necessity  to 
refer  to  them  here.' 

Seo.  218.  Equitable  estoppel  where  wall  is  built  by  agreement. — 
Where  adjoining  lot  owners,  by  agreement,  construct  a  wall  partly 

>  2  Cash.  (Maes.)  327.  «.  Brown,  10  Jurist  (N.  S.),  Ill;  Nich- 

»  Nicholas  «.  Chamberlain,  Cro.  Jac.  ols  v    Luc« ,  24  Pick.  (Mass.)  102 ;  Per- 

121;  Robins  «.  Barnes,  Hob.  181;  New  rin  t>.  Garfield,  37  Vt.  812  ;  Hathorn  v. 

Ipswich  Factory  V.  Batchelder,  3  N.  H.  Stinaon,  10    Me.  224;    Bliss    v,  Ken- 

190;  Cox  V.  Matthews,  Ventris,  237 ;  nedy,  43  111.  71;  Strickler  v.  Todd,  10 

Pyer  c .  Carter,  1  H.  &  N.  916 ;  Hills  ©.  S.  &  R.  (Penn.)  63 ;  Lampman  t>.  Milks, 

Miller,*  3  Paige's  Ch.  (N.  Y.)  254  ;  Al-  21  N.  T.  509. 
Bton  V.  Grant,  3  E.  &  B.  128;  Suffleld 
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on  each  lot  for  the  mutual  support  of  their  buildings,  if  the  wall 
is  80  used  by  them  for  the  period  of  twenty  years,  it  becomes  a 
"  party  wall "  within  the  legal  meaning  of  the  term,  and  subject 
to  all  the  legal  incidents  applicable  thereto/  And  there  can  be 
no  question  but  that  the  same  is  true,  where  two  persons,  by 
agreement,  erect  a  wall  thus  and  put  up  their  buildings,  mutually 
depending  upon  each  other  for  support,  so  that  even  though 
twenty  years  have  not  elapsed,  either  would  be  equitably  estopped 
by  the  agreement  and  the  acts  done  in  pursuance  of,  and  reliance 
on  it,  from  interfering  therewith  to  the  injury  of  the  other,  so 
long  as  the  wall  remains  in  a  sound  condition.* 

Sec.  219.  Where  entire  walls  of  biiildiiig  are  party  walls.— A  party 

wall,  in  its  ordinary  legal  import,  signifies  a  dividing  wall  be- 
tween two  buildings  belonging  to  different  owners,  to  be  used 
equally  by  them  for  the  mutual  support  of  their  respective  build- 
ings.' 

This  easement  can  only  be  created  by  grant,  statute  or  pre- 
scription. Where  it  is  created  by  grant  or  statute  it  can  only  be 
Qsed  in  the  manner  therein  designated,  and  any  other  or  different 
use  is  a  violation  of  the  rights  of  the  other  owner,  and  actionable.* 

The  mere  fact  that  a  wall  has  been  built  partly  upon  two 
adjoining  lots  and  is  used  by  both,  does  not  make  it  a  party  wall,* 
nor  does  the  fact  that  an  adjoining  owner  has  inserted  the  tim- 
bers of  his  building  into  the  walls  of  the  other  owner,  without 
permission,  give  him  any  right  to  the  support  of  the  wall,  even 
though  done  without  objection,  unless  there  has  been  an  express 
and  unequivocal  ratification  of  the  act,  or  it  has  been  continued 
for  the  statutory  period."* 

'  Webster  v.  Stevens,   6  Daer  (N.  ing  has   been  erected   thereon  npon 

T.).  553;  Eno  v.  Del  Vecchio,  4  id.  53;  the  faith  of  his  acquiesence  in  its  lo. 

VoUmer's  Appeal,  61  Penn.  118;  Bur-  cation. 

(0Q«.  Moffitt,  3  Oregon,  29.  >  Fettretch  9.   Leamy,  9  Bos.  B.  C. 

*  Potter  c.   White,  6  Bos.  Sup.  Ct.  (N.  Y.)  510. 

(N.  Y.)  644;    Maxwell    v.   The  East  ^  List  «,  Hombrook,  2  W.  Va.  840; 

River  Bank,  3  Bos.  (N.  Y.)  134;  Brooks  Fettretch  «.  Leamy,  9upra ;  Washb. 

e.Carti8fl.4  Lans.  (N.  Y.  8.  C.)  283;  on  Easements,  579. 

Ard  a  of  App.,  50  N.  Y.  639.    In  »  Roberts  c.  White,  2  Rob.  (N.  Y. 

MUler  V.  Brown,  33  Ohio  St.  547.  it  Sup.  Ct.)  425. 

was   held    that    under  such  drcum-  *  McConnell  v.  Eibbee,  88  111.  175. 

B^iuiceB  the  owner  of  the  ground  could  For  the  law  controlling  this  class  of 

not  tear  away  the  wall  after  a  build-  cases,  see  Cheeseborough  e.  Green,  10 
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Sec.  220.    ObUgationfl  to  contribate  for  building  or  repain.  —  Afi  has 

previously  been  stated,  the  right  to  support  from  party  walls  ex- 
tends to  all  that  portion  of  the  partition  wall  which  is  used  by, 
and  is  necessary  for  the  support  of,  either  building.  Bo,  too,  a 
condition  of  things  may  arise  by  grant  where  the  entire  walls  of 
a  building  may  become  party  walls  and  charged  with  the  servi- 
tude of  support.  This  state  of  things  arises  where  different  stories 
of  a  building  have  been  conveyed  to  different  parties  either  by 
lease  or  deed.  As  where  A  owns  the  basement,  B  the  second 
story  and  C  the  third  story  of  the  same  building,  A's  part  of  the 
tenement  is  charged  with  the  servitude  of  support  for  the  part 
owned  by  B  and  C,  and  the  portions  owned  by  A  and  B  are 
charged  with  the  servitude  of  support  for  C's  part,  and  neither 
can  interfere  with  the  walls,  so  as  in  any  wise  to  injure  or  impair 
the  rights  of  either  of  the  others,  except  subject  to  the  conditions 
and  liabilities  created  by  the  law  and  applied  to  party  walls, 
which  will  be  defined  hereafter.  The  case  last  named  is  a  condi- 
tion of  things  often  existing,  but  which  presents  the  novel  spec- 
tacle of  a  conveyance  of  land,  when  no  land  is  conveyed,  but 
rather  a  right  of  dominion  over  the  space  above  the  land,  which, 
in  the  eye  of  the  law,  is  a  part  of  the  freehold.  When  the  grant 
makes  no  provision  for  rebuilding  the  structure  conveyed  upon 
its  destruction,  where  the  conveyance  is  in  fee,  novel  and  difficult 
questions  might  arise  as  to  the  rights  of  B  and  C  in  case  either  of 
them  should  desire  to  rebuild,  and  A  refuses  to  do  so. 

Sec.   221.    Liability  where  waU  is  built  tinder  agreement  to  contribate 

when  used Where  party  walls  are  erected  by  one  or  two  adjoin- 
ing lot-owners,  the  wall  resting  upon  the  lands  of  both,  there  is 
no  obligation  at  common  law  on  the  part  of  the  other  owner  to 

Conn.  818;  Loring  v.  Bacon,  4  Maes,  part  of  it  by  partitions  in  the  center 
675 ;  Graves  v.  Berdan,  26  N.  Y.  501 ;  bat  using  a  part  of  it  in  common, 
Ottamwa  Lodge  v.  Lewis,  34  Iowa,  67;  although  the  stairway  by  which  en- 
Anonymous,  11  ModerD,  7;  Humphries  trance  is  obtained  thereto  is  all  upon 
V.  Brogden,  12  Q.  B.  739  ;  Smart  v.  the  premises  of  one,  equity  will  grant 
Morton,  5  E.  &  B.  80  ;  Calvert  «.  Al-  relief  to  one  owner  by  decreeing  a  di- 
drich,  99  Mass.  74 ;  Winton  v.  Cornish,  vision  of  the  part  occupied  in  common 
5  Ohio,  477  ;  Stock  well  v.  Hunter,  11  that  he  be  permitted  to  erect  a  parti- 
Mete.  (Mass.)  445.  In  a  proper  case,  tion  to  the  roof .  First  National  Bank 
where  persons  have  erected  a  building  of  Ottamwa  v.  Taylor,  44  Iowa,  348. 
upon  their  lands  jointly,  separating  a 
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contribnte  toward  the  expense  of  the  construction  of  the  wall, 
when  he  subeeqnently  uses  it  as  a  support  for  a  building  erected 
by  him.  This  doctrine  rests  upon  the  principle  that  the  land- 
owner is  to  be  his  own  judge  as  to  what  disposition  he  will  make 
of,  or  what  erections  he  will  make  upon,  his  land,  and  that  he  is 
not  to  be  benefited  without  his  own  request  or  sanction.^ 

But  where  two  adjoining  owners  have  erected  a  party  wall  at 
their  joint  expense,  and  have  applied  it  to  their  joint  benefit, 
each  is  bound  to  contribute  ratably  toward  the  expense  of  its 
necessary  repair.  But  if  the  wall  has  become  ruinous  and  fallen 
into  decay,  or  is  destroyed  by  fire  or  other  cause,  no  liability  exists 
on  the  part  of  either  owner  to  contribute  toward  the  construction 
of  a  new  wall,  if  he  has  no  present  use  therefor,  even  though  he 
subsequently  makes  use  of  the  wall  by  building  thereon.'  The 
owners  of  a  party  wall  are  not  regarded  as  tenants  in  common  of 
the  land  or  of  the  wall,  but  each  owns  his  share  in  severalty.^ 
But  where  the  buildings  upon  the  two  lots  are  still  standing,  if 
the  wall  gets  out  of  repair,  each  owner  is  bound  to  contribute  to 
its  repair,  and  so  if  the  wall  becomes  ruinous  or  falls  into  such  a 
state  of  decay  as  to  render  a  new  wall  necessary,  it  has  been  held 
that  the  obligation  to  contribute  to  the  construction  exists  to  such 
an  extent,  that  if  one  owner  rebuilds  it,  even  against  the  remon- 
strance of  the  other,  he  will  be  entitled  to  be  reimbursed  by  the 
other  to  the  extent  of  the  expense  of  restoring  a  wall  of  equal 
dimensions,  and  of  the  same  quality  of  materials  of  the  old  wall, 
but  not  for  additional  expense  by  building  a  larger  wall  or  of 
more  expensive  materials.*  But  this  liberty  does  not  exist  except 
where  there  is  a  real  necessity  for  repairs,  or  a  new  wall,  and 
never  when  the  expense  is  incurred  merely  to  suit  the  conven- 

'  Moore  v.  Cable,  1  Johns.  Ch.  (N.Y.)  a  party  wall  for  his  own  convenience, 

9S5 ;  Qillet  v,  Maynard,  5  Johns.  ^N.  he  is  entitled  to  contribution  from  a 

^•)  85 ;  Dewej  «.  Osbom,  4  Cow.  (N.  co^wner  to  the  extent  of  half  of  the 

^•)  329 ;  Erwin  v.  Olmstead,  7  id.  2^9;  value  of  such  additions  at  the  time  they 

Sherred  v,  Cisco,  4  Sandf.   (N.   Y.)  are  used  by  the  latter.     See  Elliston  z/. 

480;  Abrahams  v.  Krautler,  24  Mo.  69.  Morrison,  3  Tenn.  Ch.  280. 

•  Sherred  v,  Cisco,  4  Sandf.   N.   Y.)  » Matts  v.  Hawkins,  5  Taunt.  20  ; 
480;  GHen  v,  Davis,   85   Md.   208 ;  6  Brooks  v,  Curtis,  50  N.  Y.  639 ;  Part- 
Am.  Rep.  889.     In  Sanders  v.  Martin,  ridge  v,  Gilbert,  15  id.  601. 
2  Lea  (Tenn.),  218.  it  was  held  that,  « Campbell  v.  Mesier,  4  Johns  Ch. 
after  one  has  underpinned  and  raised  (N.  Y.)  884. 
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ience,  or  to  serve  the  capricious  ends  of  one  of  the  owners,  or  when 
the  adjoining  owner  has  no  farther  use  for  the  wall,  nor,  it  seems, 
when  the  wall  has  become  so  ruinous  as  to  serve  no  useful  end. 
Indeed,  the  doctrine  of  Campbell  v.  Meaierj  eo  far  as  relates  to 
contribution  toward  a  new  wall,  has  been  doubted  and  virtually 
overruled  in  Sherred  v.  Cisco  ^  and  Partridge  v.  Qilhert^  and  in 
the  latter  case,  the  doctrine  which  seems  more  consistent  with 
reason  and  the  nature  of  the  easement,  is  held,  that  the  easement 
in  a  party  wall  ceases  when  the  wall  falls  into  such  a  ruinous 
condition  as  to  serve  no  useful  purpose  except  by  being  replaced 
by  a  new  one,  and  that  neither  owner  has  a  right  by  the  Common 
law,  against  the  remonstrance  of  the  other,  to  rebuild  the  wall 
and  claim  contribution  therefor.^ 

The  easement  ends  with  the  destruction  of  that  in  which  it 
existed,  and  in  the  absence  of  a  binding  covenant  between  the 
parties  or  running  with  the  land,  neither  party  can  be  compelled 
to  rebuild  it,  or  to  contribute  toward  the  expense  thereof  if  it  is 
rebuilt  by  the  other.*  When  the  wall  becomes  ruinous  and  in 
such  a  state  of  decay  as  to  be  virtually  a  nuisance,  the  easement 
is  ended,  and,  while  either  party  may  rebuild  at  his  own  expense, 
he  cannot  compel  the  other  party  to  contribute  thereto.* 

Sec.   222.  inability  for  oontilbation  between  acyoining  owners  when 

builtby  agreement.— Where  two  adjoining  owners  enter  into  an 
agreement  by  which  one  of  them  erects  a  party  wall  -resting  upon 
the  land  of  each,  and  erects  a  building  thereon,  under  a  promise 
from  the  other  owner  that  whenever  he  uses  tlie  wall  by  the  erec- 

*  Sherred  v.  Cisco,  4  Sandf.  (N.  Y,     B's  totally  destroyed  by  fire,  it  was 
Sup.  Ct.)  480.  held  that  B  might  enjoin  A  from  using 

*  Partridge  v.  Gilbert,  15  N.  T.  601 .     the   wall   in   repairing   his   building. 
'Partridge  v,  Gilbert.  16  N.  Y.  601;     Hoffman  «.  Kuhn,  57 Miss.  746.  With- 

Sherred  d.  Cisco.  4  Sandf.  480.  out  an  agreement  to  that  effect,  neither 

^  Glen  D.  Davis,  35   Md.  208 ;  6  Am.  party  can  open  a  window  in  a  party 

Rep.  889 ;  Pentz  v.   Brown,  5  N.  Y.  wall.     St.  John  «    Sweeney,  59  How. 

Leg.  Obs.  19 ;  Webster  «.  StevoDS,  5  Pr.  (N.  Y.)  175 ;  Danenhover  v.  De. 

Duer  (N .  Y.  Sup.  Ct.),  558  ;  Daniel  t>.  vine,  51  Tex.  480.    Nor,  after  the  wall 

North,  11  Ekiat,  872;  Partridge  o.  Gil-  is  constructed,  can  either  party   add 

bert,  15  N.  Y.  601.     Where  A  and  B  another  story  thereto,  even  though  the 

were    the  owners  of   adjoining   lots  wall  is  strong  enough  to  support  it, 

upon  each  of   which  stood  a  brick  and  a  mere  licenBe  from  the  one  to  the 

building  connected  by  a  party  wall,  other  to  do  so  is  without   considera- 

one-half  of  which  rested  on  each  lot,  tion.    Danenhover  o.  Devine,  ante, 

and  A's  building  was  partially,  and  ^  See  cases  cited  in  note  4. 
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lion  of  a  building  thereon,  he  will  pay  one-half  of  the  expense 
of  the  constraction,  this  is  not  a  covenant  running  with  the  land, 
and  will  not  be  binding  upon,  nor  can  it  be  enforced  against  a 
grantee  of  the  adjoining  lot  in  favor  of  the  grantee  of  the  builder 
of  the  wall,  even  though  he  uses  the  wall  as  a  support  for  a  build- 
ing erected  by  him  after  his  purchase  of  the  premises.  The  henefit 
of  a  covenant  passes  with  the  land  to  which  it  is  incident,  but 
the  liability  imposed  by  the  covenant  is  confined  to  the  original 
covenantor,  imless  a  privity  of  interest  between  him  and  the 
covenantee  exists  or  is  created  at  the  time  when  the  covenant  is 
made.  Such  a  covenant  is  personal  to  the  builder,  and  does  not 
pass  by  grantJ 

Sec.  223.  Role  in  Oole  v.  OnrtiB.— In  a  recent  case  in  the  commis- 
sion of  appeals  of  the  State  of  New  York,*  this  very  question  was 
decided.  In  that  case  it  appeared  that  in  1861  the  grantor  of  the 
plaintiff  and  defendant  being  the  owners  of  adjoining  lots  in  the 
city  of  Brooklyn  entered  into  an  agreement  in  writing,  by  which 
it  was  agreed  that  the  plaintiff's  grantor  should  erect  the  western 
wall  of  a  building  that  he  was  about  to  put  up  on  his  lot,  as  a 
party  wall  resting  partly  npoii  the  land  of  each.  This  agreement 
was  recorded,  and  the  plaintiff^s  grantor  erected  the  party  wall  and 
building  in  question,  and  subsequently  conveyed  it  to  the  plaint- 
iff. After  various  conveyances,  the  adjoining  lot  came  into  the 
possession  of  the  defendant,  who  erected  a  building  upon  it,  using 
the  party  wall  in  question.  Declining  to  reimburse  the  plaintiff 
for  one-half  the  expenses  of  the  wall  according  to  the  agreement 
between  their  respective  grantors,  this  suit  was  brought.  But 
the  court  held  that  no  recovery  could  be  had,  even  though  the  de- 
fendant had  constructive  notice  of  the  agreement  made  by  his 
grantor  with  the  grantor  of  the  plaintiff. 

Sec.  224.  Rule  in  vaxioufl  States.  —  In  Pennsylvania,  where  there  is 
a  special  statute  providing  that  "  the  first  builder  shall  be  reim- 

»  Hold  tJ.   Curtis,  19  Pick.  (Mass.)  155 ;  Davids  v.  Harris,  9  Id.  603 ;  Gil- 

459;  Black  o.   Isbam.  16   Am.  Law  bert  o.    Drew,    10  id.   219;    Hart  d. 

Reg.  (Ind.)  8;  KeppeU  v.  Bailev.  2  Kuclier,  6  S.  &  R.  (Penn.)  1. 

Myl.  &  K.  517 :  Cole  «.  Hughea,  64  N,  «  Cole  «.  Curtis,  54  N.  Y.  444. 
Y.  444 ;  Todd  v.  Stokes,  10  Penn.  St. 
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bursed  for  one  moiety  of  the  charge  of  the  party  wall,  or  for  bo 
much  as  the  next  builder  shall  use  before  he  breaks  into  the  wall," 
it  was  held  in  the  cases  referred  to  in  the  previous  note,  that  this 
right  to  compensation  was  a  mere  chose  in  action,  and  did  not 
pass  from  the  first  builder  by  his  grant  of  the  land,  and  that  bis 
grantee  could  not  enforce  it  either  at  law  or  in  equity. 

A  similar  doctrine  is  held  in  West  Virginia.*  But  in  Ohio  it 
is  held  that  such  an  agreement,  although  not  under  seal,  will  be 
recognized  in  equity  as  a  covenant  running  with  the  land."  But 
where  the  covenant  is  under  seal,  and  includes  the  heirs  and 
assigns  of  the  covenantor,  it  is  held  that  this  creates  a  liabiUty  in 
favor  of  the  grantee  of  the  covenantee,  to  contribute  whenever 
he  uses  the  wall.^  But  in  any  event,  such  a  covenant  is  obliga- 
tory upon  the  parties  thereto,  and  binds  either  party  to  pay  to 
the  other  one-half  the  expense  of  the  wall  when  put  to  a  bene- 
ficial use.* 

Sec.  225.  8ameoontlnaed.>-But  in  some  of  the  States,  particu- 
larly in  the  large  cities  of  the  country,  the  rights  and  liabilities 
of  parties  in  reference  to  party  walls  is  regulated  by  statute. 
This  is  the  case  in  Pennsylvania,  Iowa,  in  the  cities  of  New  York 
and  Brooklyn,  and  in  the  District  of  Columbia,  and  in  many 
other  of  the  large  cities.  In  the  case  of  JitUer  v.  EUioi^*  de- 
cided in  1839,  the  court  held  that  assumpsit  could  be  maintained 
by  an  adjacent  lot  owner  against  his  neighbor  for  one-half  the 
expense  of  building  a  party  wall  between  their  lots.  That  the 
action  could  be  upheld  by  the  implied  promise  which  arises  from 
the  fact  that  there  is,  by  law,  a  condition  annexed  to  the  title  of 
every  house  lot  in  the  city  of  Washington,  that  where  any  lot 

1  List  0.  Hornbrook,  2  W.  Va.  846  ;  Thompson  v,  OartiB,  28  Iowa,   282 ; 

Lester  o.  Barron;  40  Barb.  (N.  Y.  S.C.)  Floranoe  v.  MaUlot,  22  id.  114  ;  Mas- 

297.  son'B  Appeal,   70   Penn.  St.  26  ;  Oat- 

^  Piatt  V.  Effprleston.  20  Ohio  St.  414.  ter  v.   Williams,  8  Allen  (Mass.)  196; 

»  Brown  «.  Pentz,  Ct.  of  App.,  11  N.  Rice  «.  Roberts,  24  Wis.  461 :  Burton 

T.  Leg.  Obs.  24  ;  Barlock  o.  Peck,  2  o.  Moffitt,  8  Oregon,  29 ;  Wickersham 

Duer  (N.    Y.    S.   C).  90;  Maine  «.  v.  Orr,  9  Iowa,  258;  Oostav.  White- 

Cumston,  98  Mass.  817.  head,  20  La  Ann.  841  ;  Anch  o.   La- 

«Eeteltas  v  Penfold,  4E.D.  Smith  boaisse,  20  id.  558;  Hunt  v.  Harris, 

(C.  P.  N.  Y.),  122 ;  Weyman  «.  Ring-  19  C.  B.  (N.  8.)  18. 

old,  1  Bradf.  (N.  Y.)  62 ;  Giles  v.  Du-  >  6  Cranoh  (C.  C.  U.  S.),  543. 
gro,   1    Duer  (N.    Y.    Sup.  Ct.)   881 ; 
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owner  bailds  a  partition  wall  between  himself  and  his  neighbor,  he 
shall  lay  one-half  of  it  npon  his  neighbor's  land,  and  that  when 
the  neighbor  uses  the  wall,  he  shall  pay  to  the  first  builder  a 
moiety  of  the  expense  of  such  part  as  he  shall  use.^ 

Where  a  party  wall  is  erected  by  one  party,  under  an  agree- 
ment that  when  the  adjacent  owner  makes  use  of  it  he  shall  pay 
half  the  cost  it  should  become  a  party  wall,  it  is  not  such  until 
the  condition  is  complied  with ;  and  if  at  any  time  before  it  is  so 
used  the  other  adjacent  owner  is  damaged  by  its  fall,*  or  from  any 
defect  therein  or  negligence  in  its  use,  the  person  erecting  it  is 
liable  for  all  resulting  damage.'  So,  too,  it  seems  that  one  owner 
is  liable  to  the  other  if,  in  his  use  of  the  wall,  he  weakens  it  to 
the  injury  of  the  other  walls.* 

Seo.  226.  Bow  each  owner  may  lue  the  walL—  Having  ascertained 
what  constitutes  a  party  wall,  it  now  becomes  important  to  ascer- 
tain what  interest  each  owner  has  in  the  wall,  how  each  may  use 
it,  and  what  rights  and  liabilities  exist  in  relation  thereto. 

The  interest  of  each  party  in  the  party  wall  is  both  joint  and 
Beveral ;  several  to  the  extent  that  they  are  not  tenants  in  com- 
mon of  the  wall,  but  each  severally  owns  his  part  thereof,  and 
joint  to  the  extent  of  the  easement  of  support  which  each  is  en- 
titled to  for  the  walls  and  building  of  the  other,  so  long  as  they 
are  capable  of  yielding  this  support.*  In  the  case  of  Brooks  v. 
Ouriisy  this  question  of  interest  in  a  party  wall  came  before  the 
court,  and  upon  this  point,  Rapallo,  J.,  said  :  "  Although  land 
covered  by  a  party  wall  remains  the  several  property  of  the 
owner  of  each  half,  yet  the  title  of  each  owner  is  qualified  by 
the  easement  to  which  the  other  is  entitled."     In  Partridge  v. 

*  Cutter  o.  Williams,  8  Allen  (Mass.)  Gettwerth  «.  Hedden,  30  La.  Ann. 
196;  Wickeraliam  o.  Orr,  9  Iowa,  258:    180. 

Bice  V,  Roberts,  24  Wis.  461  ;  Masson's  ^  Earl  «.  Beadleston,  42  N.  Y.  Sap. 

Appeal,  70  Peon  St.  26 ;  Piatt  v.  Eg-  Ct.  204. 

frleston,   20  Ohio  St.   414;  Barton  v.  >  Brooks  «.    Cartis.  50  N.  Y.  689  ; 

Moffltt,  3    Oregon,    29;    Florance    «.  Matts  «.  Hawkins,  5  Taunt.  20;  Dow. 

Maillot,  22  La.  Ann,  114;  Thompson  v,  lingD.  Hennings,  20  Ind.  179 ;  Bertram 

Cartis,  28  Id.  282.  f>.  CaitiB,  81  Iowa,  46 ;  Green wald  v. 

*  Gorham  v.  Gross,  125  Mass.  282.  Eappes,  81  Ind.  216. 
'  Glover  v,  Mersman,  4  Mo.  App.  90; 
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OiHert^  Dekio,  J.,  in  defining  the  interest  of  adjoining  owners 
in  a  party  wall,  says :  "  Each  had  a  title  to  the  soil  to  the  division 
hne,  which  was  the  centre  of  the  wall  or  arch ;  but  this  title  was 
qualified  by  tlie  easement  which  each  owner  had  of  supporting 
his  buildings  by  the  common  wall." 

In  Brown  v.  Peniz*  MoCoun,  J.,  said :  " Such  a  wall  stand- 
ing partly  on  the  land  of  the  other  does  not,  it  is  true,  constUuie 
a  tenancy  in  common  between  them^  because  each  owns  in  sever- 
alty to  the  dividing  line  of  their  respective  lots,  and,  therefore, 
each  of  the  house  owners  has  a  separate  property  in  a  moiety  of 
the  party  wall,  cmd  an  ea^sement/or  the  supjport  of  his  Juyuse  in 
the  other  moieiy^^ 

There  is  no  question  but  that  the  parties  may,  by  the  terms  of 
their  respective  grants,  be  made  tenants  in  common  of  the  wall ; 
but  such  a  condition  of  things  vrill  rarely  arise  in  practice. 


Sec.  227.^  The  easement  only  exists  while  the  wall  serves  a  useful 

purpose. —Having  ascertained  the  interest  of  each  party  in  the 
wall,  it  is  now  important  to  know  how  long  the  easement  endures. 
It  is  laid  down  in  many  of  the  modem  cases  that  the  easement  of 
support  from  party  walls  exists  so  long  as  the  wall  remains  in  a 
sound  condition,  and  capable  of  safely  bearing  the  burdens 
imposed ;  but  that  wliere  it  falls  into  decay,  and  becomes  ruinous 
or  unsafe,  the  easement  is  ended  and  the  parties  are  remitted  to 
their  original  rights  the  same  as  though  no  party  wall  had  ex- 
isted.' But  this  depends  very  much  upon  the  circumstances 
and  conditions  under  which  the  right  was  acquired.  If  the  ease- 
ment is  acquired  by  grant,  the  language  of  the  grant  and  the 
evident  intention  of  the  grantor  must  control  its  duration.  If  by 
statute,  the  provisions  of  the  statute  control  it,  and  if  by  prescript 

>  Partridge  «.  Gilbert,  15N.  T.  601 ;  bee«.  Christ's  Hospital, 4 M.  &Q.  714; 

Price  f».  McConneU,  27  111.  265 ;  Dun-  Cubitt  c.  Porter,  8  B.  &  C.  267 ;  Sher- 

can  «.  Hanbest,  2   Brewster  (Penn.),  red  o.    Cisco,  4  Sandf.   (N.  Y.)  480; 

862 :  Greenwald   «.    Kappes,  81  Ind.  Glen  o.  Davis,  86  Md.  208 ;  6  Am.  Rep. 

216 ;  Ridgwaj  v.Vose,  8  Allen  (Mass.),  889. 

180;  Saner  c.   Monroe,  20  Penn.  St.  'Partridge  c.  Gilbert,  16  N.  Y.601; 

219 :  DowlingT.  Hennings,  20  Md.  179.  But  see  Hunt «.  Harris,  19  C.  B.  (N. 

«  Brown  «.  Pents,  Ct.  of  App..  2  N.  S.)  18 ;  Glen  c.  Davis,  86  Md.  208  ; 

Y.  Leg.  Obs.    24;  see,  also,   Eno  «.  DowUngo.  Hennings,  20  id.  179. 
Del  Vecchio,  4  Duer  (N.  Y.),  68  ;  Brad- 
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tion,  the  nser  and  its  incidents.  The  wall  may  become  ruinous 
and  useless,  and  beyond  the  reach  of  repair,  but  the  question 
beyond  that  is,  what  interest,  if  any,  is  left  in  either  party  in  the 
other's  soil  for  the  purposes  of  support  for  a  new  wall  in  case 
either  should  desire  to  rebuild  it.  In  other  words,  when  the  wall 
ceases  to  serve  a  useful  purpose,  has  either  owner  a  right  to  re- 
place it  with  a  new  wall  upon  the  old  site  without  the  consent  of 
the  other  ?  There  are  no  cases  that  seem  directly  to  decide  this 
question. 

8ec.  228.  RnlelnOampbeUv.  Bfeuier.  — In  Campbell  V.  Messier^ 
4  Johns.  Gh.  334,  the  question  came  up  as  to  the  right  of  a 
party  rebuilding  an  ancient  wall  between  two  houses  to  compel 
the  other  owner  to  contribute  toward  the  expense  of  tlie  new 
wall,  and  the  court  held  that  the  right  could  be  enforced.  It  is 
time  that  in  that  case  the  old  wall  was  taken  down  and  a  new 
one  built  upon  the  old  site,  but  the  other's  house  was  left  without 
support  by  the  taking  down  of  the  wall,  and  the  easement  was 
actively  employed  in  affording  support  to  the  building.  The 
plaintiff  having  taken  away  the  support  was,  perhaps,  bound  to 
restore  it  by  another  wall.  However  that  may  be,  the  question 
as  to  the  plaintiff's  right  or  duly  in  that  respect  was  not  raised  or 
decided  in  the  case.  In  fact,  in  that  case  the  rebuilding  of  the 
wall  was  regarded  more  in  the  light  of  a  repair  than  otherwise, 
and  was  undoubtedly  so  regarded  under  the  circumstances  of  the 
case,  one  of  the  buildings  still  standing,  and  entitled  to  support 
from  the  common  wall.  The  easement  cannot  be  said  to  have 
been  ended  in  that  case,  nor,  indeed,  can  it  be  in  any  case,  unless 
the  decay  and  incapacity  of  the  wall  is  full  and  complete  as  to 
every  part  of  the  wall  in  which  the  easement  exists.  So  long  as 
it  is  in  part  useful,  there  can  be  no  question  but  that  either  owner 
might,  in  a  proper  manner,  restore  the  wall  to  its  original  effi- 
ciency by  repairs,  for  the  easement  has  not  lapsed.^  If,  in  that 
case,  there  had  been  no  building  on  the  adjoining  lot,  so  that  the 
easement  was  not  actively  employed  by  the  other  owner,  a  far 
different  question  would  have  been  presented ;  but,  from  the  gen- 

*  Partridge  «.  Gilbert.  15  N.  T.  801;    08;  Glen  v,  Dayia,  85  Md.  208 ;  6  Am. 
£<no  V.  DelVeoehio,  4  Du«r(N.  T.),     Bep.889. 
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eral  current  of  the  authorities,  I  think  the  plaintiff  in  this  case 
would  not  have  had  the  right  to  rebuild  the  wall  upon  the  old 
site,  without  the  consent  of  the  other  owner.     The  easement  ac- 
quired by  prescription  in  such  a  case  is  not  perpetual,  and  in  the 
very  nature  of  things  could  not  be.     It  is  simply  a  right  or  privi- 
lege to  have  the  particular  building  supported  by  a  wall  resting  in 
part  upon  the  other's  land.     When  the  wall  falls  into  decay  and 
ceases  to  furnish  support,  and  tlie  building  is  taken  down,  the  ease- 
ment is  at  an  end,  and  the  parties  are  remitted  to  their  original 
rights,  and  stand  in  the  same  position  as  though  no  building  had 
ever  been  erected  and  no  wall  built.*     In  the  language  of  Dknio, 
J.,  in  Partridge  v.  GHhert*  "  I  do  not  perceive  any  solid  dis- 
tinction between  a  total  destruction  of  the  wall  and  buildings,  and 
a  state  of  things  which  should  require  the  whole  to  be  built  from 
the  foundation.     In  either  case  there  is  great  force  in  saying  that 
the  mutual  easements  ha/ve  become  inappUcalle,  and  each  pro- 
prietor may  build  as  he  pleases  upon  his  own  land  wUho^ut  any 
obligation  to  acixmimodate  the  other ^ 

Sec.  229.  Rule  in  Sherred  ▼.  CIbco — In  Sherred  v.  Cisco''  this 
question  was  somewhat  considered  by  Sandfobd,  J.,  and  his  re- 
marlvs  upon  that  point  are  entitled  to  great  weight,  as  expressive 
of  the  opinion  of  a  judge  of  large  experience  and  eminent  legal 
attainments.  In  tliat  case  the  plaintiff  and  defendant  were  the 
owners  of  adjoining  lots  in  the  city  of  New  York  with  a  party 
wall  between  their  buildings  and  used  for  their  mutual  support. 
The  buildings  and  party  wall  were  wholly  destroyed  by  fire,  and 
the  plaintiff  rebuilt  the  same  upon  the  old  site,  and  this  suit  was 
brought  to  compel  him  to  contribute  toward  the  expense  of  the 
wall.  The  court  held  that  the  defendant  could  not  be  compelled 
to  contribute  even  though  he  had  made  use  of  the  wall.  In  dis- 
posing of  the  question  the  judge  said :  ^^  Suppose  the  defendant 
had  said  on  being  requested  to  join  in  the  party  wall,  I  bought 
this  lot  at  a  public  sale  without  notice  of  any  such  right  as  you 
claim,  and  my  recorded  title  shows  nothing  of  this  kind.  Would 
not  this  have  been  a  conclusive  answer  to  this  request  t     Suppose 

'  Partridge  v.  Gilbert,  15  N.  T.  601;        •  15  N.  T.  601. 
Dowling  «.  HenningB,  20  Md.  179.  *  4  Sandf .  (N.  T.  Sap.  Ct.)  480. 
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farther,  that  on  aflsnming  to  baild  the  new  party  wall  the  defend- 
ant had  forbid  the  plaintifi  to  put  any  part  of  it  on  her  land,  could 
he  not  have  maintained  trespass  every  day  against  her  workmen 
while  building  it,  and  when  completed,  could  he  not  by  ejectment 
have  compelled  her  to  take  it  down  ?  It  seems  to  us  that  this 
question  must  be  answered  in  the  affirmative."  The  easement  is 
ended  by  the  destruction  of  the  wall  and  buildings,  and  it  cannot 
be  replaced  upon  the  old  site,  unless  by  grant  or  statute  provision 
is  made  therefor,  or  the  party  by  adverse  user  has  acquired  a  pre- 
scriptive right  to  do  so,  which  cannot  be  the  case  where  the  wall 
has  been  used  by  both  parties.  But  where  either  building  is  left 
standing,  needing  support,  it  may  be  replaced  and  will  be  treated 
as  a  repair.*  It  will,  of  course,  be  understood  that  where  a  wall 
has  been  built  partly  upon  the  land  of  another,  and  is  occupied  by 
the  builder  alone,  adversely,  for  the  statutory  period,  he  acquires 
an  absolute  title  to  the  land  covered  by  the  wall.  A  wall  built 
under  such  circumstances  is,  in  no  sense,  a  party  walL 

Sbo.  230.  Relative  rights  of  parties.  ~  The  rights  of  parties  in  and 
their  control  over  party  walls  have  not  been  definitely  settled  by 
the  courts  of  this  country,  but  it  may  be  said  that  each  owner  has 
a  right  to  use  the  wall  for  the  support  of  his  buildings,  in  any 
manner  that  does  not  interfere  with  a  like  use  by  the  other,  and 
that  does  not  injurioosly  affect  the  other.  The  use  must  be  rea- 
sonable, and  such  as  is  consistent  with  the  evident  object,  purpose 
and  extent  of  the  easement,  and  the  question  as  to  what  is  reason- 
able is  to  be  determined  from  the  capacity  of  the  wall,  the  pur- 
pose for  which  it  was  built  and  its  condition.  The  rights  of  the 
parties  are  mutual  and  are  to  be  measured  by  their  use  and  reason- 
able necessities,  and  any  act  of  one  party  that  injuriously  affects 
the  other  is  a  nuisance,  and  actionable  as  such.  Thus,  when  the 
wall  is  erected  and  buildings  are  erected  upon  both  lots,  neither 
party  can  interfere  with  the  wall  except  at  his  peril.  If  he  raises 
his  side  of  the  wall  or  pares  it,  or  makes  any  changes  therein,  for 

>  Brooka  9.   Coitla,  50  N.  T.  640 ;  iasv,  Penfold,  4  E.  D.  Smith  (N.  T. 

Hnttemier  v.  Albro,  18  id.  48 ;  Part^  C.  P^,  122 ;  Bogen  v.  Sinsheimer,  60 

ridge  ff.  Gilbert,  16  id.  601;  FeUretch  N.   Y.  646;  Brondage  v,  Warner,  2 

e.  Letaar,  ^  Boew.  (N.  Y.)  610 ;  Hen.  HUl  (N.  Y.),  145. 
dricka  V.  Stark,  87  N.  Y.  106,  Eettel- 
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hifi  own  conyenience  merely^  no  degree  of  care  or  skill  obeerved 
by  him  will  shield  him  from  liability  to  the  other  owner,  if  his 
rights  are  impaired  or  his  property  iujnred  thereby.'  He  may 
do  what  he  can  with  the  wall  to  serve  his  individual  necessitieSi  as 
to  lower  it,  sink  it,  or  raise  it,'  if  he  can  do  so  without  injury  to 
the  other ;  but  if,  from  such  use  or  interference  by  him,  injury 
results  to  the  other  owner,  he  is  liable  absolutely  for  the  con- 
sequences, irrespective  of  the  degree  of  care  or  skill  exercised 
by  him  in  the  execution  of  the  work.  But  when  repairs  in  the 
wall  are  rendered  necessary,  or  when  the  walls  fall  into  a  state  of 
decay  so  that  it  becomes  necessary  to  take  them  down  and  rebuild 
them,  either  party  has  a  right  to  do  so,  upon  reasonable  notice  to 
the  other,  using  such  care  and  skill  in  the  prosecution  of  the  work 
as  the  circumstances  may  require.'  If  the  wall  has  fallen  into 
such  a  state  of  decay  as  to  serve  no  useful  end  in  affording 
support,  he  may  take  down  the  wall  and  replace  it,  or  he  may 
take  it  down  and  build  entirely  upon  his  own  lot,  as  his  taste, 
convenience,  or  necessity  may  dictate.  Thus  in  Pa/rtridge  v. 
OHherty  it  appeared  that  prior  to  the  year  1794,  Peter  Stuy- 
vesant  owned  the  ground  covered  by  both  stores,  which  was  a  lot 
fifty-six  feet  on  the  north  side  of  Courtland  street  and  extending 
back  the  same  width  one  hundred  and  thirty-eight  feet.  On  this 
lot  he  had  erected  two  brick  dwelling-houses  of  equal  dimensions 
adjoining  each  other,  between  which  there  was  a  conunon  wall, 
which  is  the  wall  in  question.  The  wall  was  erected  upon  the 
top  of  an  arch  extending  from  the  street  to  the  rear  of  the  houses. 
It  was  of  brick,  fifteen  feet  high  and  four  feet  wide,  and  was  made 
for  the  common  use  of  the  two  dwellings,  for  the  purpose  of  a  pas- 
sage from  the  street  to  the  yard  in  the  rear.  In  1796,  W.  L.  Smith 
was  the  owner  of  the  whole  of  the  premises  by  title  derived  from 
Stuyvesant,  and  on  the  sixth  day  of  October,  in  that  year, 
Smith  conveyed  to  W.  W.  Burrows  the  easterly  half  of  the 
lot,  being  the  premises  occupied  by  the  plainti£b,  describing 

1  Webster  v.   StevenB,  6  Duer  (N.  Dowling  «.   Hennings,  90  Md.  179  ; 

Y.),  558  ;  Eno  «.  DelVeochlo,  4  id.  58.  Richarob  v.  Bose,  9  £zch.  218  ;  Par- 

'  Eno  9.  I>el  Vecchio,  4  Daer  (N.  deasus  Traite  dee  SeiritudeB,  251,  ed. 

T.),  68.  1829  ;  Crawahaw  «.  Sumner,  56  Mo. 

•  Partridge  v.  Gilbert,  15  N.  Y.  001 ;  517. 
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It  as  ^^  bounded  on  the  west  by  another  house  and  lot  of  the 
said  W.  L.  Smith,''  and  as  containing  '^in  breadth  in  front 
twenty-eight  feet  or  more,  and  in  the  rear  twenty-eight  feet  or 
more,  and  in  length  on  each  side  one  hundred  and  thirty-eight 
feet  more  or  less,  being  one  moiety  or  half  part  of  the  large  lot 
of  ground  containing  fifty-six  feet  or  more  in  front  and  rear,  and 
in  length  on  each  side  one  hundred  and  thirty-eight  feet  more  or 
less,  purchased,  etc.,  of  Peter  Stuyvesant,  together  with  all  and 
singular  the  passages,  etc.,  buildings,  etc.,  ways,  etc.,  basements, 
etc."  Jacob  Surget  had  become  the  owner  of  a  lot  by  a  title 
derived  from  W.  L.  Smith ;  and  the  plaintiffs  had  a  lease  from 
Surget  for  a  term  which  would  expire  May  1, 1851.  The  defend- 
ants' title  to  lot  number  twenty  was  derived  immediately  from  W. 
L.  Smith,  who,  after  conveying  to  Burrows  as  above  mentioned, 
conveyed  lot  No.  20,  or  the  west  half  of  the  original  premises,  to 
a  person  under  whom  the  defendants  derived  their  title.  The 
deed  of  Smith  described  the  premises  conveyed  as  a  house  and 
lot,  and  after  giving  the  other  lines,  as  bounded  on  the  east  by 
<<  a  house  and  lot  of  ground  late  the  property  of  the  said  W.  L. 
Smith,  containing  in  front  on  Oourtland  street  twenty-eight  feet 
or  more,  and  in  length  on  both  sides  one  hundred  and  thirty  eight 
feet  or  more,  ^^  together  with  aU  and  singular  the  house,  passages, 
privil^es,  appurtenances,"  etc.  In  1834  or  1835  the  arched 
passage-way  above  mentioned  was  walled  up  at  its  entrance  on 
the  street.  After  some  time  the  two  buildings  were  changed 
from  dwellings  into  stores.  They  were  raised  a  story  higher  and 
new  fronts  were  put  in.  The  arch,  which  had  cracked,  was  at 
the  same  time  «trengthened  by  a  piece  of  timber  placed  under 
the  crown,  extending  from  the  front  to  the  rear  of  the  buildings, 
and  which  timber  was  supported  by  locust  posts  standing  on  the 
floor  of  the  arched  passage.  These  repairs  and  improvements 
were  assumed  to  have  been  made  by  the  mutual  co-operation  of 
the  owners  of  both  buildings. 

On  the  25th  of  Januaiy,  1850,  the  defendants  gave  the  plaint- 
iffi  a  notice  in  writing,  informing  them  that  on  or  before  the 
firat  day  of  May  then  next,  they  (the  defendants)  should  take 
down  tibe  wall  between  the  two  buildings  for  the  purpose  of 


244  Paktt  Walls  and  Mutual  Suppobt. 

erecting  a  new  building  on  their  own  lot.  Accordingly  on  the 
first  day  of  May  the  defendants  commenced  taking  down  their 
bnilding  and  erecting  a  new  one.  They  were  delayed  a  few  days 
by  the  operation  of  an  injunction  which  the  plaintiff  had  pro- 
cured to  be  issued  but  which  was  dissolved.  The  new  store  of 
the  defendants  was  nearly  twice  as  deep  as  the  old  building.  It 
was  higher  and  the  foundations  and  cellar  were  sunk  much 
deeper.  The  old  division  wall  was  taken  down  and  the  new  one 
was  built  in  the  same  precise  place.  During  the  progress  of  the 
wall  a  temporary  partition  of  boards  was  put  up  by  plaintiff's 
landlord  to  protect,  as  far  as  practicable,  the  plaintiff's  store  and 
goods.  The  beams  and  floors  of  the  plaintiff's  store  were  sup- 
ported by  the  new  wall  when  built,  as  they  had  been  by  the 
old  one.  The  new  store  was  completed  so  as  not  farther  to  dis- 
turb the  plaintiff,  by  about  the  first  day  of  September.  The 
next  year  the  plaintiff's  landlord,  the  owner  of  the  lot  number 
eighteen,  put  up  a  new  store  in  the  place  of  the  old  one,  making 
use  of  the  wall  which  the  defendants  had  built.  The  evidence 
upon  the  trial,  beyond  establishing  the  foregoing  facts,  was 
directed  principally  to  the  question  as  to  the  condition  of  the 
arch  and  wall  and  the  two  stores ;  the  defendants  insisting  and 
endeavoring  to  show  that  the  arch  and  the  wall  were  dilapidated 
and  ruinous,  and  that  the  stores  were  in  danger  of  falling  down  ; 
and  the  plaintiffs  controverting  that  position.  It  appeared  that 
the  plaintiffs  had  sustained  damages  on  accoimt  of  the  dust,  and 
the  water  which  came  in  during  showers,  while  the  wall  was 
going  on,  and  from  loss  of  custom,  and  also  from  being  unable  to 
let  the  upper  lofts.  It  was  to  recover  these  damages  that  the  ac- 
tion was  brought.  The  plaintiffs  occupied  the  main  store  of  their 
building  as  dealers  in  paper  hangings. 

After  the  evidence  was  closed.  Judge  Duee  proposed  to  the 
jury  the  following  questions :  First.  Whether  the  condition  of 
the  arch  and  party  wall  was  so  dangerous  on  the  1st  of  May, 
1850,  that  a  just  regard  to  the  safety  of  life  and  property  rendered 
their  removal  necessary.  Second.  Whether  the  buildings  were 
safe  and  fit  for  occupation  as  stores  during  the  ensuing  year. 
Third.  Whether,  conceding  that  the  arch  and  walls  would  have 
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sustained  the  buildings  another  year  or  longer,  their  condition 
was  sach  that)  in  the  exercise  of  ordinary  prudence,  it  was  expe- 
dient to  remove  them.  Fourth.  Whether  the  removal  by  the 
defendants  of  their  portion  of  the  wall  and  arch,  which  was  on 
their  own  land,  would  have  occasioned  the  destruction  of  the 
whole  arch  and  wall.  Fifth.  Whether  the  same  consequences 
would  have  followed  if  the  defendants  had  removed  only  the 
front  and  rear  walls  of  their  buildings,  together  with  the  floors 
and  beams.  Sixth.  What  was  the  amoxmt  of  the  plaintifiPs  dam- 
ages, considering  the  defendants'  acts  as  wholly  unlawfiil.  Plaint- 
iffs  counsel  objected  to  these  propositions,  espedaUy  to  the  first 
and  third,  which  they  insisted  were  irrelevant.  They  asked  the 
judge,  instead  of  the  second  question,  to  submit  to  the  jury 
whether  the  wall  was  sufficient  to  support  the  plaintifiPs  store  the 
residue  of  his  lease,  if  it  were  occupied  in  the  manner  it  had  here- 
tofore been,  and  also  whether,  both  stores  would  not  have  been 
tenantable  that  year,  with  proper  precautions  as  to  the  business 
carried  on.  The  judge  overruled  the  objection  and  refused  to 
modify  the  propositions  as  the  plaintifib  desired,  and  their  counsel 
excepted  to  the  several  rulings  against  them.  Jury  answered  all 
of  the  first  five  questions  favorably  to  the  defendants,  namely,  all 
but  the  second  in  the  affirmative  and  that  in  the  negative.  As  to 
the  sixth,  they  stated  that  the  plaintifi's  damages  were  $703. 
Upon  this  finding  the  judge  held  that  the  defendants  were  justi- 
fied in  what  they  had  done,  and  the  judgment  was  affirmed  by 
the  court  of  appeals. 

Thus  it  will  be  seen  that  the  principal  conditions  upon  which 
a  party  wall  in  actual  use  by  both  parties  may  be  taken  down  are, 
that  the  wall  has  fallen  into,  such  a  state  of  decay  as  to  be  so  un- 
safe or  useless  as  to  render  it  inexpedient  to  longer  employ  it  for 
the  purposes  of  support. 

Sbo.  231.  Whsn  wtll  beoomas  niiMlb  either  party  may  repair.  —  But 
this  question  is  not  to  be  determined  wholly  in  accordance  with 
the  necessities  of  either  owner.  If  the  wall  is  intact  and  capable 
of  yielding  support  to  one  owner,  it  cannot  be  taken  down  by  the 
other,  even  though  his  building  has  been  destroyed  by  fire,  and 
every  part  thereof  except  this  wall  rendered  utterly  useless.    The 
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wall  itself  mtiBt  have  become  unsafe  or  iiseless,  or  it  cannot  be  in- 
terfered with  to  the  injuiy  of  the  other,  and  the  owner  of  the  lot 
npon  which  the  bxdlding  is  destroyed  cannot  maintain  ejectment 
or  any  other  action  against  the  other  owner  for  the  ground  cov- 
ered by  the  wall,  nntU  the  wall  has  become  so  insufficient,  that 
the  easement  can  be  said  to  have  ended.^ 

The  rule  as  laid  down  by  Boswobth,  J.,  in  the  case  cited  be- 
low,* was  this :  ^^  When  the  owners  of  adjoining  lots  agree,  al- 
though verbally,  that  each  will  erect  a  building  or  store  on  his 
own  lot,  and  that  the  dividing  wall  shall  be  a  party  wall  and  be 
used  to  support  the  beams  and  roof  of  each  building,  and  they 
build  according  to  such  agreement,  and  with  a  view  to  execute  it- 
neither  can  remove  or  do  any  thing  to  impair  the  stability  of  effi- 
ciency of  such  wall,  so  long  at  least  as  the  buildings  continue  to 
subserve,  in  every  substantial  respect,  the  uses  for  which  they 
were  erected," 

Seo.  232.  What  ohangas  may  be  madA.  —  The  height  of  the  wall 
may  be  increased,  and  any  changes  made  therein  that  the  tastes 
or  convenience  of  either  owner  may  dictate,  so  long  as  the  same 
can  be  done  without  injury  to  the  other  or  detriment  to  the 
strength  of  the  wall,  htU  the  pa/rty  TMikvng  these  cha/ngea  does  it 
at  his  peril  /  he  stands  as  an  insurer  to  the  other  of  the  safety  of 
the  work,  and  against  injurious  results  therefrom,  and  if  injury 
does  result  he  is  liable  for  all  the  consequences.'  He  may  not 
pare  off  a  portion  of  the  wall  upon  his  premises  with  a  view  to 
the  erection  of  a  new  wall  entirely  upon  his  land,  nor  in  any  man- 
ner deal  with  the  wall  so  as  to  diminish  its  efficiency  or  its 
strength.* 

In  Ohio*  it  was  held  in  one  case  that,  where  parties  had  erected 

1  Brondage  v.  Walker,  2  Hill  (N.  YX  «  Phillips    v.    fiordman ,   4    Allen 

145 ;  Rogers  «.  Sinsheimer,  60  N.  Y.  (Mass.),  147. 

646;  Evans  «.  Ji^e,  28  Penn.  St.  84.  *  Hiett  «.  Morris,  10  Ohio  St.  532. 

*  Maxwell «.  The  East  River  Bank,  Bat  no  action  Ues  for  removal  of  a 

8  Bosw.  (N.  Y.)  124  ;  Potter  v.  White,  hoilding  standing  on  a  party^  wall,  if 

6  id.  644;  Sherred  v,  Cisco,  4  Sandf.  no  damage  is  done  to  the  adjoining 

480.  hoildinff  or  wall.    Major  v.  Park  Lane 

<  Brooks  V.  Cartis,  50  N.  T.  639 ;  Co.,  L.  R.,  2  Eq.  Cas.  453.    As  to  what 

Eno  V.  Del  Vecchio,  4  Daer  (N.  T.),  constitutes  an  ouster,  see  Stedman  o. 

53 ;  Moody  v.  McClelland,  80  Ala.  45 ;  Smith,  8  EUis  &  B.  1. 
Bertram  v.  Curtis,  31  Iowa,  46;  Mo- 
Oittigan  «.  Evans,  8  Phila.  264. 
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a  party  wall  and  need  it  as  such  for  twenty-one  years,  either 
party  has  a  right  to  take  his  half  of  the  wall  down  if  he  desired 
to  change  the  character  of  his  building,  even  though  the  wall 
was  in  a  sound  condition,  and  that,  after  notice  given  to  the 
other  party  of  his  intention,  he  would  not  be  liable,  even  though 
the  entire  wall  fell  and  injured  the  other's  house  ;  but  this  de- 
cision is  in  direct  conflict  with  the  law  upon  this  subject,  and  can- 
not be  regarded  as  entitled  to  weight  as  an  authority. 


CHAPTEE  SEVENTH. 

■ 

HIGHWAYS  —  WHAT  ABB  ILLBOAL   OBSTBXronOKS  OF. 

Sec.  383.  What  oonstltuteB  a  highway  at  common  law. 

Sao.  284.  Highways  by  prescription. 

Sbc.  235.  Bights  aoqnired  by  the  pabUc  in  a  highway. 

Saa  886b  Ck>nflict  of  doctrine  as  to  relatiTe  rights  of  the  public  and  the  owner 
of  the  fee. 

Sac.  287.  What  oonstitntes  a  highway  by  dedication. 

Sftc.  288.  Presumption  arising  from  an  open  user  of  a  way. 

Sbc.  288.  Use  of  a  way  by  the  pnbUc,  most  be  accompanied  with  such  acquies- 
cence by  the  owner  of  the  fee  as  to  establish  an  animus  d$dieai^di. 

Sbc.  240.  Declarations  of  the  owner  will  neither  establish  or  defeat  the  right. 
Erection  of  houses  leaving  open  space  in  front,  evidence  of  dedi- 
cation. 

Saa  241.  Question  of  fact  for  jury  whether  the  use  by  the  public  or  the  acts 
of  the  public  have  been  such  as  to  establish  dedication. 

Sbc.  242.  Dedication  may  be  qualified  by  the  owner  of  the  fee. 

Sbc.  248.  In  what  respects  dedication  may  be  qualified. 

Saa  244.  Beservations  must  be  exercised  reasonably. 

Sac.  24S.  No  Umitations  as  to  time  can  be  imposed. 

Sac.  246.  Use  must  be  known  to  the  owner.    When  it  may  be  inferred. 

Sac.  247.  To  make  a'highway  by  dedication,  public  must  accept  it. 

Saa  248.  Obstruction  of  a  highway  is  a  public  nuisance. 

Sac.  249.  As  to  what  use  of  a  highway  is  a  nuisance  is  a  question  for  the  jury. 

Sac.  250.  Every  actual  encroachment  on  a  highway  is  a  nuisance. 

Sac.  251.  When  question  of  nuisance  is  one  for  the  court. 

Sbc.  252.  Bole  in  Harro wer  v,  Bitson. 
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Sbc.  258.  Rule  in  Rex  v.  Wright. 

Sbc.  254.  Nuisances  to  highways  as  given  bj  Hawkins  and  in  variona  caaes. 

Sbc.  255.  Doctrine  of  Peckham  v.  Henderson  questioned. 

Sbc.  256.  Xeoeesarj  obstructions  not  nuisances. 

Sbc.  257..  Use  of  highway  must  be  reasonable.    Wliat  uses  are  unreaaonable. 

Sbc.  258.  Rule  in  Rex  v.  RusselL 

Sbc.  259.  Necessary  uses  of  highway  must  not  be  unreaaonable. 

Sbc.  260.  The  public  are  entitled  to  all  the  land  embraced  within  the  limits  of 

the  highway. 
Sbc.  261.  Rule  in  Rex  v,  Jones. 
Sbc.  262.  Rule  in  Rex  v.  Cross. 
Sbc.  263.  Rule  in  People  «.  Cunningham. 
Sbc.  264  Rule  in  Rex  «.  Carlisle.    Loungers,  nuisances. 
Sbc.  265.  Collection  of  crowds  a  nuisance. 
Sbc.  266.  Unauthorized  excavations,  nuisances. 

Sbc.  267.  Cellar  openings,  excavations,  fruit  stands  or  any  huckster  standa. 
Sbc.  268.  Rule  in  Coupland  «.  Hardringham. 
Sec.  269.  Landlord  liable  equally  with  tenant  when  premises  are  let  with 

nuisance  on  them. 
Sbc.  270.  Rule  in  Pretty  «.  Brickmore. 
Sbc.  271.  Excavations  near  a  highway,  nuisances,  when. 
Sbc.  272.  Excavations  made  under  proper  authority. 
Sbc.  278.  Excavations  made  by  authority  must  be  properly  guarded  and  every 

means  adopted  for  protection  of  public. 
Sbc.  274.  Authority  cannot  be  given  to  endanger  public  safety. 
Sbc.  276.  Erections  near  a  highway  must  be  so  constructed  as  not  to  endanger 

safety  of  travelers.    Daniels  «.  Potter. 
Sbc.  276.  Rule  in  Yale  v.  Bliss. 
Sbc.  277.  Insecure  areas  in  public  footways. 
Sbc.  278.  Rule  in  Barnes  «.  Ward. 
Sbo.  279.  Rule  in  Chicago  9.  Robbins. 
Sbc.  280.  Rule  in  Congreve  9.  Smith. 
Sbc.  281.  Literferences  by  owner  of  the  fee. 
Sbc.  282.  Legislative  authority  restricted. 

Sbc.  288.  Railroad  grants  must  be  exercised  in  conformity  to  charter. 
Sbo.  284.  Restrictions  upon  railroads. 
Sbo.  285.  Restrictions  upon  all  legislative  grants. 
Sbo.  286.  Private  ways. 

Sbc.  287.  Liability  of  owner  of  premises  for  defective  way. 
Sbc.  288.  Changing  grade  of  highway  by  individual. 
Sbo.  289.  Erections  on  premises  adjoining  highway  that  frighten  horaee. 
Sbc.  290.  Same  continued. 

Sbc.  291.  Obstructions  near  highway  outside  its  limits  not  nuisances. 
Sbc.  292.  Obstructions  by  teams. 
Sbo.  298.  Objects  calculated  to  injure  traveler. 
Sbo.  294.  Shade  trees. 
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Sjfic.  895.  Owner  of  fee  may  do  nothing  to  impair  safety  of  travel. 

Sao,  396.  Stationing  person  on  highway  to  injure  business  of  another. 

8bo.  297.  Once  a  highway  always  a  highway  until  lawfully  discontiniied. 

Sbc.  298.  Drawing  unreasonable  loads  over  a  highway. 

Sbc.  899.  Noxious  trades  near  a  highway. 

Sbc.  800.  Authorized  obstructions. 

8kc.  SOI.  Same  continued. 

Sbc.  802.  Bule  in  Moshier  v.  B.  B.  Go. 

8bc.  808.  Legislative  grant  authorises  all  uses  necessary  to  a  proper  exercise 
of  the  powers  given. 

8bc.  804.  Bule  in  Bex  v.  Pease. 

Sbc.  805.  So  long  as  the  authority  is  exercised  reasonably  the  grant  is  a  pro- 
tection. 

Sbc.  806.  Bule  in  Turnpike  Go.  e.  The  Gamden  and  Amboy  B.  B.  Co. 

Sbc.  807.  Defective  highways  a  nuisance. 

Sio.  806.  Liability  for  maintenance  of  highways  in  England. 

Sbc.  809.  When  parishes  escape  liability. 

Sbc.  810.  When  individuals  or  corporations  are  liable  to  repair. 

Saa  811.  Prescriptive  liability  to  repair  arises  out  of  the  tenure  of  the  land. 

Sbc.  812.  Prescriptive  liability  only  extends  to  the  old  way. 

Sbc.  818.  No  liability  for  injuries  resulting  from  non-repair. 

SBa  814.  Bepairs  of  bridges  in  England  is  imposed  on  the  county. 

Sbc.  815.  Ko  common-law  liability  to  repair  in  the  United  States. 

Sbc.  316.  Statutory  powers  and  liabilities. 

Sbc.  817.  Unsafe  highways  or  bridges,  nuisances. 

Sbc.  818.  Distinetion  as  to  location. 

Sbc.  819.  As  to  what  is  a  defect,  is  a  mixed  question  of  law  and  fact. 

Sbc.  820.  The  obligation  to  repair  Imposed  by  law  is  to  keep  the  zoad  in  good 

repair. 
Sbc.  821.  No  liability  exists  for  defects  until  the  road  has  been  adopted. 
Sbc.  822.  No  liability  exists  for  ix^nries  lesnlting  from  something  outside  the 
limits  of  the  highway. 

Sec  923.  Bule  in  Hixon  «.  Lowell. 

Sbc.  824.    Bule  in  Morse  e.  Bichard. 

Sic.  826.    No  liability  for  injuries  from  going  upon  the  margin  of  a  highway 
unnecessarily. 

Sbo.  826.  Bule  in  Alger  e.  Lowell. 

Sbc  827.   Duty  of  towns  to  define  the  limits  of  highways  by  erection  of  proper 
guards. 

Sbc  828.  Towns  cannot  shift  their  liability  upon  individuals  or  corporations. 
Sbc.  839.  Liability  when  highways  or  bridges  are  destroyed  by  floods. 
Sbc.  880.  Duty  to  erect  railings  at  dangerous  points. 
Sbc.  881.  Belative  duties  as  between  travelers  and  the  town. 

OBO.  233.  What  ooDslltiitea  a  highway  at  oammon  law.  —  At  COmmou 

law  a  highway  is  any  road  or  way,  whether  by  land  or  water,  over 

82 
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which  any  person  has  a  lawful  right  to  pass,  and  to  use  for  all  the 
purposes  of  travel  to  which  it  is  adapted  and  devoted  It  is  a 
matter  of  no  importance  —  although  formerly  it  was  othervnse — 
whether  the  way  leads  from  one  town  to  another,  or  whence  it  be- 
gins or  where  it  ends,^  The  test  by  which  to  determine  whether 
or  not  it  is  a  highway  is,  whether  it  is  used  as,  and  is  open  and 
free  to  every  one  for  the  purposes  of  transit  and  passage,  and  is 
adopted  and  controlled  by  the  proper  authorities  as  such.*  If  it 
is,  it  is  a  highway,  otherwise  it  is  not.  Neither  is  it  a  matter  of 
any  importance  so  far  as  the  question  of  nuisance  to  a  way  is  con- 
cerned, whether  the  way  is  public  or  private,  except  in  determin- 
ing when  an  obstruction  is  a  public  nuisance,  and  when  only  pri- 
vate. For  while  every  actual  obstruction  of  a  highway  is  a  public 
nuisance,  and  indictable  and  punishable  as  such,  yet,  no  obstruc- 
tion, however  great,  of  a  private  way  is  any  thing  more  than  a 
private,  actionable  nuisance.'  In  this  country  highways  are  ac- 
quired either  by  prescription  or  dedication,  or  by  action  of  the 
proper  authorities,  by  the  methods  provided  by  the  statutes  of  the 
several  States.* 

Seo.  234.  EOghwayB  by  presoiiption.  —  It  has  been  claimed  and  so 
held  in  some  cases  that  there  can  be  no  such  thing  as  a  highway 
by  prescription.  That  inasmuch  as  a  prescriptive  right  presup- 
poses a  grant,  and  inasmuch  as  the  public  cannot  take  by  grant, 
therefore,  strictly  it  has  no  application  to  a  highway,  but  only  to 
individual  rights.  There  are  numerous  cases,*  however,  in  which 
a  different  doctrine  has  been  held,  but  in  point  of  fact  it  is  a  ma^ 
ter  of  little  importance,  as  the  same  class  and  character  of  proof 
is  usually  required  to  establish  a  highway  by  prescription  as  by 
dedication,'  and  in  some  of  the  States  it  is  provided  by  statute  that 

» 1  Hawk.  P.  C,  ch.  76,  p.  81;  Reg. ».  *  Drake  v.  Rogere.  3  mu  (N.  Y.), 

Saintiff,  6  Mod.  255;  Allen  d.  Ormond,  604. 

8  Bast,  4;  Rex  v,  Severn  &  Wye  R.  R.  *  Poet  v,  Pear8all,22  Wend.  (N.  T.) 

Co.,  2  B.  &  A.  648;  Stackpole  v.  Healy,  444;  Hart  «.  Tnisteea,  15  Ind.  288; 

16  Mass.  83;  Peck  9.  Smith,  1  Conn.  Martin  v.  People,  28  111.  895;  Noyes 

108;  Makepeace  z/.  Worden,  1  N.  H.  v.  Ward,  antt* 

16;  Rex  v,  Cnmberwortb,  8  B.  &  Ad.  *  Commonwealth  «. Cole, 26 Penn.  St. 

108.  187;  Odiome  «.  Wade,  5  Pick .  (Mass.) 

<  State  V,   Trask,  6  Vt.  855;  Cin-  421;  Reed  «.  Northfield,  18  id.  94. 

cinnati  v.  White,  6  Pet.  (U.  S.)  485 ;  *  Reed  «.  Northfield,  Wkpra, 
Noyes  v.  Ward,  19  Conn.  250 ;  8  Kent's 
Com.  82. 
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aD  roadfi  which  shall  have  been  used  as  snch  for  twenty  years,  and 
not  recorded,  shall  be  deemed  public  highways.^ 

Ssa  235.  Riglits  aoqulrBd  by  the  pmbllo  in  a  highway.—  In  Begina 

T.  Samiiff^  it  was    said    that    the  word   ^'highway"   is    tue 
genus  of  all  public  ways,  and  include  at  once  all  streets  in 
cities  or  villages,  and  all  navigable  streams.    It  is  quite  obvious, 
however,  that  there  is  a  wide  distinction  between  the  streets  in  a 
city  and  highways  in  suburban  districts,  in  their  uses  and  inci- 
dents, owing  to  the  fact  that  in  rural  districts  the  only  use  to  which 
highways  are  devoted  is  for  the  ordinary  purposes  of  travel,  while 
in  cities  and  villages  there  are  a  multitude  of  pubUc  uses  to  which 
the  streets  are  necessarily  devoted  besides  those  of  ordinary  transit. 
At  the  common  law,  the  only  right  which  the  public  acquired  in 
highways  was  that  of  passage  over  it,  and  any  interference  with 
the  soil,  other  than  that  necessary  to  the  fuU  enjoyment  of  this 
right,  including  among  its  incidents  the  right  of  using  the  soU  for 
the  purpose  of  keeping  the  same  in  repair,  is  regarded  as  an  inter- 
ference with  the  rights  of  the  owner  of  the  fee,  in  whom  the 
reversionary  interest  exists,  and  he  can  maintain  an  action  there- 
for/   He  has  the  right  to  the  herbage  growing  thereon,*  to  the 
timber,  trees  and  stones  upon  the  surface  of  the  soil  as  against 
every  one  except  the  public,  and  against  it,  except  so  far  as  the 
same  are  necessary  to  keep  the  highway  in  proper  condition.' 
He  also  owns  all  the  mines  and  quarries  beneath  the  soil."    But 
there  is  a  wide  distinction  between  the  streets  of  a  populous 
city  and  an  ordinary  country  highway.     "When  lands  are  dedi- 
cated to  the  use  of  the  public  for  a  highway,  the  dedication 
carries  with  it,  by  fair  implication,  all  the  rights  and  privileges 
that  are  necessarily  incident  to  the  highway  in  the  locality  in 
which  it  exists,  or  which  may  thereafter  attach  to  it  by  reason  of 

^  1  a  S.  N.  Y.,8d  ed..  686,  §  120.  v,  Enfield,  48  N.  H.  856;  Jackson  o. 

'  6  Mod.  265.  Hathaway,  15  Johns.  (N.  Y.)  447 ;  HoU 

*  Uddv.  Shepherd,  2  Sir.  1004;  U.  a  den  v,  Shattack,  34  Vt  886, 

«.  Harris,  1  Sunn.  (IT.  S.)  24;  MeyneU  «  Goodtitle  v,  Alker,    1  Bar.  183 ; 

«.  Sartees,  81  Eng.  Law  &  Eq.  465 ;  Belle's  Abr.  892. 

Bingham  v.  Doane,  9  Ham.  (Ohio)  165;  *  Jackson  «.  Haihawaj,  15  Johns. 

Cooke  «.  Green,  11  Price,  736 ;  Chat-  (N.  Y.)  447. 

^m  «.  Bralnerd,  11  Conn.  60 ;  Perley  *  Perley  «.  Chandler,  6  Mass.  454. 

9.  Chandler,  6  Mass.  454;  Chamberlain 
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a  change  in  the  occupancy  and  use  of  property  on  its  line  by  an 
extensive  increase  of  population  and  change  of  interestg. 
This  is  also  true  of  highways  laid  out  by  public  authority. 
When  land  is  taken  for  that  purpose  and  damages  appraised  and 
paid  therefor,  the  lands  so  taken  become  subject  to  dl  the  servi- 
tudes incident  to  highways,  not  only  in  the  condition  in  which 
the  country  through  which  it  is  laid  then  is,  but  subject  alfio  to 
all  those  additional  servitudes  that  may  necessarily  be  created  by 
reason  of  the  changes  in  the  population  and  occupancy  of  the 
surrounding  country.  For  it  is  fairly  implied  that  a  highway 
may  be  used  for  all  the  purposes  that  are  incident  thereto  in  any 
changes  which  may  be  effected  by  increase  of  population  and  the 
occupancy  of  property  in  its  vicinity,  and  such  as  the  legitimate 
wants  and  necessities  of  the  public  may  require,  and  in  the 
language  of  Edwaeds,  J.,  in  MUhcm  v.  Sha/rp^  referring  to  this 
subject,  "  these  uses  have  become  not  merely  conducive  to,  but 
almost  necessary  for  the  health,  prosperity  and  comfort  of  the 
public.  They  have  been  sanctioned  by  custom  and  approved  by 
experience.* 

These  streets  have,  for  many  years,  been  used  for  the  construc- 
tion of  sewers,  and  for  the  laying  of  water  and  gas  pipes, 
and  no  one  has  seriously  questioned  the  right  of  the  city  to 
authorize  their  use  for  such  purposes,  and  no  adjoining  owner,  so 
far  as  I  am  aware,  ever  pretended  to  claim  compensation  for  such 
use.  These  urban  servitudes,  as  they  have  been  called,  are  the 
necessary  incidents  of  a  street  in  a  large  city,  and  whether  the 
streets  be  laid  out  and  opened  upon  lands  belonging  to  the  cor- 
poration, or  whether  they  become  public  streets  by  dedication  or 
by  grant,  or  upon  compensation  being  made  to  the  owner  of  the 
fee,  they  have  all  the  incidents  attached  to  them  that  are  neces- 
sary to  their  full  enjoyment  as  streets.  It  is  an  elementary  prin- 
ciple of  the  law  that  when  a  power,  right  or  thing  is  granted, 
either  to  a  natural  or  artificial  person,  all  the  incidents  are  granted 
that  are  necessary  to  the  enjoyment  of  the  power,  right  or  thing. 
And  whether  the  corporation  be  the  owner  of  the  fee  of  the 

>  16  Barb.  (N.  T.)  2ia  •  People   v.  Law,  84  Barb.  (N.  Y.) 
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streets  in  trust  for  the  pnblic,  or  whether  it  be  merely  the  trustee 
of  the  streets  and  highways  as  such,  irrespective  of  the  title  to 
the  soU,  it  has  power  to  authorize  their  appropriation  to  all  such 
uses  as  are  conducive  to  the  public  good,  and  do  not  interfere 
with  their  full  and  unrestricted  nse  as  highways ;  and  in  doing 
60  it  is  not  obliged  to  confine  itself  to  such  uses  as  have  already 
been  permitted.  As  civilization  advances,  new  uses  may  be 
found  expedient."  The  doctrine  of  this  case  is  boldly  and  clearly 
expressed,  and  although  apparently  a  departure  from  the  old 
rules  applied  to  highways  and  streets,  is  not  so  in  principle  nor 
in  practice.*  It  is  only  a  clear,  concise  and  sensible  statement  of 
a  principle  that  has  long  been  recognized,  but  never  before  stated 
with  such  clearness  and  force. 

Sbc.  236.  Oonfllot  of  dootzine  as  to  relative  rights  of  the  pablio  and 

the  owner  of  the  fee.— But  there  are  many  glaring  inconsistencies  in 
the  doctrine  of  the  multitude  of  cases  both  in  the  courts  of  this 
country  and  England  in  reference  to  the  relative  rights  of  the 
owners  of  the  fee  and  the  public  over  highways.  It  will,  how- 
ever, be  of  no  practical  importance  in  the  discussion  of  the  ques- 
tion to  which  this  chapter  is  devoted,  to  pursue  the  investigation 
of  these  questions  extensively.  I  have  simply  called  attention 
to  the  matter  in  order  that  the  reader  may  the  better  understand 
that  which  is  to  follow,  and  that  no  confusion  may  arise  from 
what  otherwise  might  be  regarded  as  conflicting  and  inconsistent 
doctrine. 

Sbc.    237.  What  oonstltates  a  highway  by  dedication.^  As   to    what 

'  West   o.    Bancroft,   82  Yt.    867 ;  84;  Dore^.  Qraj,  2  T.  R.  858  ;  Callen. 

Haight  V.  Keoknk,  4  Iowa,  109;  Carr  der  f>.  Marsh,  1  Pick.  (Mass.)  418; 

V.  Northern  Libertiee*  85  Penn.  St.  824 ;  Radcliff*8  Exfs  v,  Brooklyn,  4  N.  T . 

State  V.  New  Bronswick,  80  K.  J.  L.  195 ;  O'Connor  v.  PiUsburgh,  18  Penn. 

995 ;  Gone  v.  Hartford,  28  CoAn.  868  ;  St.  187 ;  Tajlor  v.  St.  Lonis,  14  Mo.  20; 

Fisher «.  Harrisbargh,  2  Grant's  Gbuws  Goszler  v,  Georgetown,  6  Wheat.  (U. 

(Penn.),  201 ;  Kelsey  9.  King,  82  Barb.  S.)  593 ;  Bounds  «.  Mamford,  2  R  I. 

(N.  T.  S.  C.)  410 ;  Drake  v.  find.  R.  R.  154 ;  Benedict  e.  Goit,  8  Barb.  459 ; 

B.  Co.,  7  id.  528  ;  Plant  e.  L.  I.  R.  R.  Flankroad  Go.  «.  Cane  et  al.,  2  Ohio 

Co.,  10  id.  26;  Adams  t^.  R.  &  S.  R  R.  St.  419;  Com.  e.   Temple,  14  Gray 

OOfU  id.  414;  Chapman  e.  Albany  (Mass.),  60;  People  e.  Law,  84  Barb. 

^Schenectady  Railroad  Co.,  10  id.  860;  (N.   T.)  404  ;  Brooklyn  Railroad  Co 

British  Cast  Plate  Manfg.  e.  Meredith,  y.  Coney  Island  Ri^road  Co.,  85  id. 

4  'T-  H.  794 ;  Bonlton  e.  Crowther,  2  864  ;  People  e.  Kerr,  87  id.  858 ;  Imlay 

B.  ft  C.  706 ;  Sntton  e.  Clarke,  6  Tannt  «.  R  R.  Co.,  26  Conn.  249. 


354:     Highways — What  ass  Illbgajl  OBSTBuanosra  of. 

constitntes  a  dedication  of  a  way  to  the  public  bo  as  to  oon- 
Btitute  it  a  highway,  it  maybe  said,  that  when  the  owner  of  land 
permits  the  free  and  uninterrupted  use  of  a  way  over  his  premises 
by  the  public  for  such  a  length  of  time  as  to  warrant  the  presump- 
tion that  he  intended  to  dedicate  it  to  the  public,  this  is  regarded 
as  sufficient  to  prove  the  existence  of  a  highway,  whether  the 
owner  of  the  soil  is  known  or  not.^ 

Sec.  238.  PrMomptlon  aziiiiig  from  an  open  user  of  a  way.  —  Thii 
open  use  of  a  way  by  every  one  who  chooses  to  use  it,  as  of  right, 
raises  a  fair  presumption  of  a  public  right  to  do  so,  and  ia  prima 
fdde  sufficient  to  establish  that  right,  and  the  burden  of  proving 
the  contrary  rests  upon  him  who  seeks  to  defeat  it,  by  showing 
such  a  state  of  facts  as  is  inconsistent  with  the  acquisition  of  such 
a  right.' 

Sec.  239.  Um  of  a  way  by  the  pablio;  mturt  be  aooompanled  with  sndi 
aoquieaoenoe  by  the  owner  of  the  fee  as  to  eitabUah  an  animiia  dedlcandL  — 

There  must  be  such  a  user  by  the  public,  and  such  an  acquiescence 
in  the  use  by  the  owner  of  the  soil  as  to  establish  an  ^'  amxmui 
dedioamMP  The  use  by  the  public  is  only  the  evidence  of  this, 
or  in  other  words,  is  only  one  of  the  methods  by  which  it  may  be 
established,  and  one  single  act  of  interruption  of  this  right  by  the 
owner  of  the  soil,  is  of  much  more  weight  in  defeating  the  right 
than  many  acts  of  enjoyment.' 

Seo.  240.  Declarations  by  the  owner  will  neither  eiUbliah  or  defeat  the 
right.   Erection  of  houses  leaving  open  space  in  front,  evidence  of  dedication. 

—  Mere  declarations  of  the  owner  that  he  intends  to  dedicate  the 
land  for  public  use,  or  that  by  permitting  its  use  by  the  public  he 
does  not  intend  to  dedicate  it  to  such  use,  is  not  sufficient  either  to 
establish  or  defeat  the  right.  It  is  his  oc^  that  establish  the  right 
on  the  one  hand  or  defeat  it  on  the  other.*    Therefore,  while  time 

'  Reg.  V,  East  Mark.  11  C.  R  877 ;  M.  AW.  827;  Morse  «.  Banno,  82  Vt. 

Dawes  w.  Hawkins,  8  C.  B.  (N.  S.)  867.  600 ;  Bagan  v.  McCJoy,  29  Mo.   866; 

«  Beg.  w.  Petrie.  4  El.  &  Bl.  787.  Jersey  Qtr  «.  Morris  Canal  Co.,  12  N. 

»  Poole  V,  Huskinson,  11  M.  &  W.  J.  Eq.  647;  Marty  v,  Taylor,  19  m, 

880.  684;  Gwynu  v.  Homan,  16  Ind.  201 ; 

*  Surrey  Canal  Co. «.  HaU,  1  N.  B.  Alves  «.  Henderson,  16  B.  Monr.  (Ky.) 

(Sc.)  264;  Barraclough  v,  Johnson,  8  181;  San  Francisco «.  Scott,  4  Oal.  114; 

Ad.  &  BL  106;  Bissefi  v.  N.  T.  C.  B.  B.  Wright  v,  Tukey,   3  Cash.    (Maas.) 

Co.,  28  N.  T.  61 ;  Poole  v.  Huskinson,  11  290 ;  Macon  «.  Frsnklin,  12  Ga.  289 . 
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may  be  an  essential  ingredient  in  establishing  the  right,  yet,  it  is 
not  always  important,  as  the  owner  of  the  soil  may  do  that  which 
of  itself  instantly,  and  withont  any  nse  by  the  pnblic,  fixes  the 
right  beyond  revocation.  Thus,  if  a  person  bnilds  a  block  of 
houses  opposite  each  other,  opening  into  a  public  street,  and  sells 
the  houses  or  lets  them,  then  the  land  between  the  houses  so 
opened  as  a  street  will  at  once  become  a  highway,^  and  if  accepted 
and  used  by  them  he  has  thereafter  no  power  to  revoke  the  dedi- 
cation, and  he  is  precluded  from  doing  any  act  upon  the  space  so 
laid  op^Qi  that  is  inconsistent  with  the  public  right  therein.  Upon 
the  other  hand,  if  a  man  builds  houses  on  either  side  of  his  lands, 
leaving  an  open  space  between  for  a  street,  and  which  ib  a  con- 
tinuation of  a  public  street,  and  seUs  or  lets  the  houses,  but  keeps 
up  and  maintains  at  the  point  of  connection  with  the  public  street, 
a  gate,  or  any  other  muniment  that  is  inconsistent  with  an  inten- 
tion to  throw  it  open  to  free  use  by  the  public,  or  that  shows  an 
intention  on  his  part  in  any  measure  to  qualify  the  use,  then  the 
land  devoted  to  the  use  by  the  houses  will  not  become  a  highway, 
or  a  part  of  the  street.*  The  single  question  is,  whether  the  (icts 
of  the  owner  of  the  soil  are  such  as  to  furnish  evidence  of  an 
xmqualified  intention,  on  his  part,  to  dedicate  the  land  to  the 
public,  for  the  purpose  of  a  highway,  or  only  for  the  convenience 
and  benefit  of  the  persons  occupying  the  premises  thereon 
located.' 

8x0.341.  Qn#rttop  of  iM)t  far  jury  wfagthartha  nae  by  thepablio  or  the 
acftn  d  the  piabllo  have  been  foch  as  to  eitabliah  dedication.  —  Therefore, 

it  is  always  a  question  of  fact  for  the  jury  to  find  whether  the  user 
has  been  such  on  the  part  of  the  public,  or  the  acts  of  the  owner 
have  been  such  as  to  amount  to  positive  dedication  to  the  public, 
or  only  as  a  mere  license,  or  a  qualified  use/ 

It  should  be  stated  here,  and  understood,  that  a  man  may  dedi- 

1  Cues    cited   in    last   note ;   also  Marcy  v.  Taylor,  19  111.  634 ;  Johnson 

Woodyer  v,  Hadden,  6  Taunt.  125;  v.  Stoyton,  5  Earring.  Pel.) 448;  Hey- 

Ondnnati  v.  White.  6  Pet.  (U.  8.)  431.  ward  v,  Chisholm,  11  Rich.  (S.  C.)  258; 

*  Troeteee  of  Britiah    Masenm  v,  Tesarden  v.  McBean,  83  Miss.  288; 
Flnnie,  5  C.  &  P.  465.  Fulton  v.  Mehrenfield,  8  Ohio  St.  440. 

*  Daniehi   v.   People,  21    lU.  439  ;       «  Selby  v.  Crystal  Pal.  Dist.  Gas  Co.. 
eoold  0.  OlaoB,  19  Barb.  (N.  T.  S.  C.)  81  L.  J.  Ch.  tm. 

19S ;  Sterena  e.  Nashua,  46  N.  H.  192; 


266     Highways  —  What  abb  Illbgal  OBSTsuonoirs  or. 

cate  hifl  land  to  the  public  bs  a  highway  or  street,  qualified  by  cct-' 
tain  rights  reserved  to  himself,  or  to  others,  and  that  the  public, 
if  it  accepts  it,  accepts  it  subject  to  those  burdens.^  Thus  in  the 
case  of  the  Marquis  of  Stafford  v.  Coyney*  it  was  held  that  a 
way  might  be  dedicated  to  the  use  of  the  public  for  all  purpoees 
except  that  of  carrying  coals,  so  that  persons  carrying  coals  might 
be  prevented  from  passing  over  it. 

Sbc.  242.   Z>edioatloa  maybe  qualified  bytheowner  of  thelMb— So 

the  owner  of  the  soil  may,  at  the  time  when  the  land  is  dedi- 
cated, qualify  its  use  with  any  burdens,  or  subject  to  any  uses  by 
himself  or  others  that  he  chooses,  not  inconsistent  with  the  public 
use,  and,  if  the  public  accepts  it,  it  takes  it  subject  to  those 
uses.'^ 

Sec.   243.  in  what  reapeot  decUoatioii  maybe  qualified.  —  He  maj 

qualify  the  right  by  reserving  the  right  to  deposit  goods  on  the 
soil  of  the  way.  To  have  door-steps  or  cellar-flaps  projecting 
into  it.*  To  plow  and  sow  the  land  on  either  side  of  the  way.* 
To  keep  up  a  gate  across  it,'  and  thus  to  impose  any  reasonable 
burden  on  the  way  that  he  chooses.  But  the  public  may  rid 
itself  of  these  burdens,  by  taking  the  land  in  the  ordinary  modcfi 
provided  by  statute.  But  if  it  accepts  it  subject  to  these  reserved 
rights  it  is  precluded  from  interfering  with  the  exercise  of  these 
rights  in  a  reasonable  way  by  those  in  whom  they  are  vested.  A 
man  cannot  reserve  the  right  to  maintain  a  public  nuisance  that 
endangers  the  safety  of  those  using  the  street.  His  reservation 
must  be  exercised  in  a  way  that  is  consistent  with  the  use  of  the 
street  for  the  purposes  of  public  travel,  and  if  he  abuses  it  so  as 

>  Le  Neve  v.  VeBtrv  of  Mile  End,  8  ^  Morant  v.  Ghamberlin,  80  L.  J. 
El.  &  Bl.  1054 ;  27  L.  J.  Q.  B.  208  ;  Exch.  299  ;  Le  Neve  «.  Mile  End, 8  El 
Dawes    v.    Hawkins,   29  L.  J.  C.  P.    &  Bl.  1054. 

848 ;  Moran  v,  Chamberlin,  6  H.  &  N.  *  Fisher  v.  Prowse,  81  L.  J.  Q.  B. 

541 ;  Comwell «.  Met.  Ck)m.  of  Sewers,  218 ;  Bobbins  v,  Jones,  88  L.  J.  C.  P. 

10  Exch.  771 ;  Fisher  v,  Prowse,  81  1 ;  Irvin   v.    Fowler,  5  Robt.  (N.  T. 

L.  J.  Q.  B.  213;    Irvin  v.  Fowler,  5  Sup.  Ct.)  482. 

Rob.  (N.  Y.)  482.  •  Arnold  «.  BUker.  L.  R.,  6  Ex. 

>  7  B.  &  C.  257.  488  ;  Mercer  t).   Woodgate,  L.  R,  5 
»  Morant  v.  Chamberlain,  80  L.  J.  Q.  B.  26. 

Exch.   299  ;  Le  Neve   d.    Mile  End,       '  James  «.  Hayward,  Cra  Car.  184. 
Vestry,  8  El.  &  Bl,  1054 ;   Lrvin  «. 
Fowler,  5  Bob.  (N.  T.)  482. 
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to  endanger  the  safety  of  those  passing  over  the  street,  he  is  liable 
for  all  consequences,  as  for  a  nuisance,  both  civilly  and  crimi- 
nally. 

Seo.  244.  ReservatioiiB  must  be  ezeroiied  reasonably.  —  These  re- 
served rights  operating  as  obstructions  must  be  exercised  reason- 
ably, and  the  obstructions  not  be  increased,  either  by  acts  of  omis- 
sion or  commission,  so  as  to  impair  the  safety  or  convenience  of 
the  way  beyond  the  extent  of  the  reserved  rights.  Thus  the 
cellar-flaps  or  doors  must  not  be  left  open  or  unfastened,  or  in 
an  unsafe  or  insecure  condition,  and  in  all  things  the  rights 
thus  reserved  must  be  exercised  with  a  reasonable  view  to  the 
safety  and  convenience  of  the  public.^ 

Sec.  245.  No  Umitatlona  as  to  time  can  be  imposed.— But  while  the 
owner  of  the  soil  may  impose  certain  restrictions  upon  the  use 
of  the  way,  he  can  impose  no  conditions  or  limitations  as  to 
time.  If  the  land  is  dedicated  at  all  it  is  practically  dedicated  in 
perpetuity.' 

Seo.  246.  Use  mnst  be  known  to  the  owner.   When  it  may  be  Inferred. 

* 

—  It  is  sometimes  of  importance  to  ascertain  whether  the  owner 
of  the  soil  knew  that  his  lands  were  used  for  the  purposes  of  a 
highway,  for  a  mere  tenant  or  lessee  cannot  do  any  act  that  is  in 
derogation  of  the  rights  either  of  his  landlord  or  of  the  re- 
versioner, and  his  consent  to  or  acquiescence  in  such  use  will  not 
bind  the  owner  of  the  fee.'  But  the  knowledge  and  consent  of 
the  owuer  to  such  use  may  be  inferred  from  an  open  notorious 
use  for  a  great  length  of  time,  and  from  these  his  consent  and 
acquiescence  may  be  presumed.* 

Seo.  247.  To  make  a  highway  by  dedication,  pnblio  most  accept  it— 

In  order  to  make  the  dedication  effectual,  it  must  be  accepted, 
and  this  acceptance  may  be  the  whole  or  a  part  only  of  the  land 

»  Daniels  v.  Potter.  4  C.  &  P.  202 ;  »  Hwper  v,  Obarlesworth.  4  B.  &  0. 

Proctor  V.  Harris,  id.  887.  691 ;  Wood  e.  Veal.  6  B.  &  Aid.  454. 

•  Dawee  e.  Hawkine,  29  L.  J.  C.  *  Dayies  v.  Stephens,  7  0.  &  P.  570. 
P.  848. 

88 
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dedicated/  As  to  what  acts  on  the  part  of  the  public  are  essen- 
tial to  constitnte  an  acceptance  in  those  States  where  no  statute 
exists  upon  the  subject,  the  decisions  are  not  uniform.  But  the 
prevailing  doctrine  seems  to  be,  that  when  the  highway  is 
adopted  and  repaired  by  the  authorities  having  the  power  to  ac- 
cept or  adopt  it  as  such,  that  this  is  an  acceptance,*  although  it  is 
otherwise  in  New  York.*  In  England  user  by  the  public, 
without  any  act  of  adoption,  is  held  sufficient.  In  Yiiginia, 
there  can  be  no  acceptance  except  by  the  county  court  in  the 
connty  in  which  the  road  is  located,  and  a  record  of  it  must  be 
made  before  it  becomes  a  highway.^ 

In  New  York  there  is  a  statute  providing  that  all  roads  that 
have  been  used  as  highways  by  the  public  for  twenty  years 
shall  be  deemed  public  highways.* 

In  Indiana  it  is  held  that  there  must  be  tm  acceptance  by  the 
town  or  city.*  In  Vermont,*  New  Hampshire,*  Maine,*  Connec- 
ticut,^® Khode  Island,"  Kentucky,"  Illinois,"  South  Carolina,"  it  has 
been  held  that  mere  public  user  is  one  of  the  modes  in  which  ac- 
ceptance by  the  proper  authorities  may  be  inferred.  In  the  case 
of  FoUom  V.  TTnderhiUj*  the  court  held  that  "  there  must  be  an 
intent  to  dedicate  manifested,  and  an  acceptance  by  the  town  au- 
thorities." 

But  it  will  not  be  profitable,  in  the  limited  space  which  can  be 
devoted  to  this  subject  in  this  work,  to  pursue  this  inquiry  further. 
Sufficient  has  been  stated  to  show  what  amounts  to  a  dedication, 

>  State  «.  Trask,  6  Vt.  855 ;  Nores  ^  Dodge  «.  Staor.  80  Vt.  560. 

0.  Ward,  19  Conn.  250 ;  GincinnaU  «.  *  Barker  d.  Clarke,  4  N.  H.  880. 

White,  6  Pet.  (U.    S.)  481 ;  Com.   v.  •  Cole  t).  Sprowl,  85  Me.  161. 

Fiflk,  8  Mete  dftasB.)  288  ;   Smith  o.  ^^  Curtlaa  f>.  Hoyt,  19  Conn.  154. 

State,  28  N.  J.  L.  180  ;   State  v.  Nudd,  "  State  v.  Town  of  Richmond,  1  R. 

28  N.  H.  827;  Cole  o.  Sprowl,  85  Me.  I.  49. 

161 ;  People  v.  Jones,  6  Mich.  176.  "  Re^bia  %> .  Un.  King  Tel.Co. ,  81 L.  J. 

^  Holmes  v.  Jersey  City,  12  N.  J.  Eq.  M.  C.  167;  Turner  o.  Ringwood  Hiffhwaj 

299;  Hobbs  o.  Lowell,  19  Pick.  (Mass.)  Board,  L.  R.,  9  Ek).  Cas.  418;  Vinson 

405;  Bowers  «.  Saflfolk  Biig.  Co.,  4  v.  Gardiner,   42  Me.  248;  Dimock  o. 

Cash.  (Mass.)  882;  Marcj  v,  Taylor,  Saffield,    80   Conn.    129;   Seward  v. 

19  m.  684.  Milford,  21  Wis.  485 :  Shepaidson  «. 

'Oswego  9.  Oswego  Canal  Co.^  N.  Colerain,  18  Mete.   (Mass.)  56 ;  Moiae 

Y.  257 ;  Clements  d.  Village  of  West  o.  Richmond,  41  Vt  435. 

TroT,  16  Barb.  (N.  T.)  251.  >*  Sparhawk  v.  Salem,  1  AUen  (Mass.), 

^  EeUey's  Case,  8  0ratt  (Va.)  682.  80;  Cobb  e.  Standish,  14  Me.  198 ;  YfH- 

*  8  Rev.  Stat.  ley  d.  Portsmouth,  85  N.  H.  808. 

•  Indianapolis   o.    Mcdure,  2  Ind.  >«  Rex  v.  Neil,  2  Can.  &  Payne,  486. 
147.  "86  Vt.  580. 
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and  how  tihe  dedication  may  be  qualified,  and  it  will  be  an  easy 
matter  to  determine  whether,  in  a  given  case  in  any  of  the  Statee, 
there  has  been  such  an  acceptance  by  the  proper  authorities  as 
creates  a  highway. 

Seo.  S4r8.  Obfltractlon  of  a  faigliwsy  ^  ^  pnbUo  mdaaiiiM.—  Any  un- 
reasonable obstruction  of  a  highway  is  a  public  nuisance,  and  in- 
dictable and  punishable  as  such,  and  that  even  if  no  one  is  thereby 
obstructed.^  As  to  precisely  what  the  extent  of  the  obstruction 
must  be  in  order  to  create  a  nuisance  is  not  definitely  settled  by 
the  cases.  But  it  would  seem  that,  strictly  speaking,  any  encroach- 
ment upon  any  part  of  a  highway,  whether  upon  the  traveled  part 
thereof  or  on  the  sides,  comes  clearly  within  the  idea  of  a  nuisance. 
Eveiy  person  has  a  right  to  go  over  or  upon  any  part  of  a  high- 
way, and  the  fact  that  from  notions  of  economy,  or  otherwise,  the 
public  authorities  having  the  same  in  charge  have  not  seen  fit  to 
work  the  whole  of  it,  does  not  alter  or  change  this  right.*  It  may 
be  possible  and  doubtless  is  the  law,  that  the  public  would  not  be 
liable  for  injuries  incurred  by  a  traveler,  who  unnecessarily  drove 
out  of  the  beaten  track  of  a  highway,  and  followed  his  own  incli- 
nations in  traveling  there,  but  if  he  chooses  to  go  there  he  has  a 
perfect  right  to  do  so  at  his  own  risk,  and  any  obstacle  placed  in 
the  way  of  his  doing  so  is  clearly  an  infringement  and  obstruction 
of  a  public  right,  and  an  annoyance  such  as  brings  it  within  the 
idea  of  this  class  of  wrongs.*  It  must,  however,  be  of  such  a 
character  and  kind  as  to  operate  as  an  obstruction  to  public  travel 
or  to  public  rights,  or  as  to  endanger  the  safety  of  persons  travel- 

'  People    «.  Cnnningham,  1   Denio  Greene,  489 ;   Wetmore  v,  Tracy,  14 

(N.  Y.),  524;  Rex  «.  Kassell,  6  East,  Wend.  (N.  Y.)  250;  Wright  v.  Saon- 

427.  ders.  65  Barb.  (K.  Y.)  214. 

*  In  Com.  «.  King,  18  Mete.  (Mass.)       *  Harrower  «.  Ritson,  87  Barb.  (N. 

115,  itwaa  held  no  defense  to  an  in-  Y.)  801;  Davis  v.  Mayor,  etc.,  14  N. 

dictment  for  a  nuisance  by  placing  ob-  Y.  506;  People  v.  Vanderbilt,  28  id. 

Amctionsina  highway  tbat  they  were  896 ;  People  v.  Ounningham,  1  Denio, 

placed  ontslde  the  traveled  path  where  524 ;  Chamberlain  v.  Bnfield,  48  N.  H. 

there  were  ledges  and  which  cannot  856  ;  but  see  Griffith  «.  McCnllam,  46 

be  nsed  for  travel'    The  court  say :  Barb.  561,  where  a  different  doctrine 

'*  Individoals  only  require  a  road  of  is  held  but  which  is  in  conflict  with  the 

proper  width  and    repair.    But  the  cases  involving  similar  questions  both 

town,  to  enable  it  to  dischaige  its  du-  in  the  supreme  court  ana  court  of  ap- 

ties  to  the  public,  requires  the  full  peals  of  the  State  of  New  York,  and 

and  entire  width  of  the  whole  located  which  is  not  upon  this  point  entitled 

highway."    Hanow  e.  The  State,  1  to  weight  aa  an  authority. 
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ing  there,^  or  as  to  offend  and  annoy  those  who  come  in  contact 
with  it.' 

Seo.  249.  Am  to  what  mo  of  a  highway  is  a  nuiflanoe  U  a  qoMtlon  for 
the  Jury.  — Highways  are  intended  for,  and  devoted  to,  the  pur- 
poses of  pnblic  travel,  and  every  person  may  exercise  this  right 
reasonably.  But  every  unreasonable  use  of  the  same,  whereby 
others  are  hindered,  delayed  or  annoyed,  in  a  like  reasonable  use 
of  tlie  same,  or  in  the  rights  incident  thereto,  is  a  nuisance.'  But 
whether  a  particular  use,  that  is,  not  a  nuisance  per  se^  is  an  un- 
reasonable use  and  a  nuisance,  is  a  question  of  fact,  to  be  judged 
of  from  the  circumstances  of  each  case  by  the  jury.* 

Seo.  250.  Bveiy  actual  enoroachment  on  a  highway  is  a  nnlflanoa.  — 

Every  actual  encroachment  upon  a  highway  by  the  erection  of  a 
fence,  or  building  thereon,  or  any  other  permanent  or  habitual  ob- 
struction thereof,  may  fairly  be  said  to  be  a  nuisance,  even  though 
it  does  not  operate  as  an  actual  obstruction  of  public  travel.  It  is 
an  encroachment  upon  a  public  right,  and  as  such  is  clearly  a  pur- 
presture  and  a  nuisance.  The  public  is  entitled  to  the  full  and 
free  use  of  all  the  territory  embraced  within  a  highway,  in  its  full 
length  and  breadth,  not  only  for  the  purpose  of  public  travel, 
but  also  for  all  the  purposes  that  are  legitimately  incident  thereto, 
such  as  the  laying  of  drains  therein,  taking  the  soil  and  trees 
thereon  growing,  for  the  purposes  of  repair,  and  the  doing  of 
any  act  conducive  to  the  public  health,  comfort  or  necessity,  that 
does  not  diminish  or  impair  the  transit  thereover.*    So  every 

'  Dover  v.  Fox,  9  6.  Monr.  (Ey.)  ^1.  If  it  Ib  bo  negligentlj  manaeed  as  to 

<  Manly  t).  Gibson,  18  111.  808.  be  prodactive  of  injury  to  others,  it  is 

'  State  V,  Carver,  5  Strobh.  (8.  C.)  a  nuisance,  but  it  is  for  the  juir  to  say 

217;  Columbus  o.  Jaques,  30  (H.  606;  whether  or  not  it  is  reasonably  inan- 

Gerrish  o.  Brown,  61  Me.  256.  aged.     Siaoomber  v.  Nichols,  84  Mich. 

*  Wetmore  «.  Tracy.  14  Wend.  (N.  212. 

Y.)   260;    Com.    9.    Kmg,    18   Mete.  *  Gregorys.  Commonwealth, 2 Dana 

(Mass.)  116;  Harlow  d.  State,  1  Iowa,  (Ey.),  417;  Stetson  «.  Faxon,  19  Pick. 

480;    Angell     on      Highways,    266;  (Mass.)  147;  Barker  «.  Com.,  10  Penn. 

Lodie  f).  Arnold,  2  Salk.  458;  narrower  St.  412  ;  Rex  9.  Wright,  8  B.  &  Ad.  681. 

«.   Ritson,  87  Barb.   (N.    Y.)  801;  1  In  Harrow  d.  State,  1  Greene,  439,  it 

Hawk.  P.  C.  76,  §§  48-60 ;  James  v.  was  held  that  an  indictment  would  lie 

Hay  ward,  Cro.  Car.   184;   Rogers  «.  for  obstructing  a  rcMul  established  by 

Rogers,  14  Wend.   (N.  Y.)  181.      A  re-location,  even  though  it  has  never 

steam  engine  used  to  propel  cars,  or  been  used  as  a  road.  Reg.  «.  Un  King, 

for  other  travel,  may  or  may  not  be  a  Tel.  (To.,  81  L.  J.   M.  C.  167 ;  Turner 

nuisance  according  as  it  is  managed.  «.  Ringwood  Highway  Board,  L.  R.,  9 
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individaal  member  of  the  public  has  a  right  to  travel  over  any 
part  of  the  land  embraced  within  the  limits  of  a  highway, 
whether  the  same  is  worked  or  ordinarily  nsed  for  that  pm*pose 
or  not,  and  as  any  encroachment  thereon  interferes  as  well  with 
the  rights  of  the  public  politically  as  with  the  rights  of  the  mem- 
bers thereof  iudividually,  it  is  a  nuisance,  and  it  is  no  defense 
that  the  encroachment  is  really  for  the  benefit  of  the  public' 
Thus,  in  the  case  of  People  v.  VcmderbiUj  decided  in  the  court 
of  appeals  of  the  State  of  New  York  and  reported  in  28  N.  Y. 
396,  which  was  an  action  upon  the  equity  side  of  the  court  to 
restrain  the  enlargement  of  a  crib  or  pier  in  the  North  river,  it 
was  insisted  by  the  defendant  that  the  erection  would  not  inter- 
fere with  navigation,  and  consequently  would  not  be  a  nuisance, 
but  Ehmott,  J.,  in  delivering  the  opinion  of  the  court,  laid  down 
the  rule  thus :  ^^  The  defendant  cannot  avoid  liability  for  what 
he  did  and  intended  to  do,  on  the  ground  that  the  proof  does  not 
show  that  the  people  sustained  or  would  sustain  any  actual 
damages  by  the  crib  or  proposed  pier,"  and  he  refers  to  the  case 
of  Rex  V.  Wa/rdy*  and  says :  "  It  was  held  in  that  case  on  a  trial 
of  an  indictment  for  a  nuisance  in  a  navigable  river  and  com- 
mon king's  highway,  that  the  finding  of  a  jury  that   the   em- 

Eq.  Cas.  418  ;  Addison  on  Torts,  225 ;  698  ;  but  see  Baker  ▼.  Shephard,  24 

Lancaster  Tampike  Co.  d.  Rogers,  2  N.  H.  208,  where  it  was  held  that  the 

Penn.  St.  114 ;  Rongjo.  Shoneberger,  2  public  had  no  right  to  take  trees  grow- 

Watts  (Penn.)»  23 ;  Wetmore  «.  Tracey,  ing  on  the  highway  even  for  purposes 

14   Wend.   (N.   Y.)    250  ;   Ganter  «.  of  repair.    But  it  is  evident  from  the 

Cl^ary,   1   Gal.   462  ;  Dinunett  t).  Esk-  aathority  cited  by  the  court  that  it 

ridge,  6    Monf.   (y&-)    808;  Com.    d.  mistook  the  distinction  between  the 

King,  18  Mete.   (Mass.)  115 ;  Dickey  taking  of  the  trees  and  soil  for  the 

«.  Maine  Tel,  Co.,  46  Me.  488;Har-  necessary  purposes  of  repair,  and  the 

rower  v,  Ritson,  87  Barb.  (N.  Y.  S.  C.)  taking  of  them  for  other  purposes. 

801 ;  Wright  9.  Saunders,  65  id.  214 ;  The  erection    of   a    building  in  a 

Callender  v.  Marsh,  1  Pick.  (Mass.)  street,  for  a  market,  jail,  etc.,  held  to 

418 ;  Radcliff  «.  Mayor,  4  N.  Y.  195  ;  be  a  nuisance,  and  its  continuance  was 

Snyder  v.  Rockport.  6  Ind.  237 ;  Qosz-  restrained.     Lutterloh  «.  Mayor,  etc., 

lor  V.   Georgetown,  6  Wheat.  (U,  S.)  of  Cedar  Keys,  15  Fla.  806. 

1  In  England  it  is  held  to  be  enough  v.    Brown,    40  HI.    428 ;    Dickey   v. 

that  the  fence  stands  in  the  way  of  any  Maine  Tel.  Co.,  46  Me.  4B3 ;  Com.  v. 

person  who  may  wish  to  go  there.  Ruggle8,6AUen(Mass.),  588;  Morse  d. 

Keg.«.  Un.  King.Tel.  Co.,  31  L.  J.  M.  Richmond,  41    Vt.    485  ;  Wright  «. 

C.   167 ;    Turner    v.  Ringwood  High  Saunders,  65  Barb.  (N.  Y.  S.  C.)  214 ; 

Board,  L.  R.,  0  Eq.  Cas.  418;  Rex  i7.  Morton  v  Moore,  15  Gray  (Mass.),  578. 

Wright^  8  B.  &  Ad.  688 ;  Reg.  v.Train,  Fence  in  highway  is  a  public  nui- 

81  L.  J.  M.  C.  169 ;  Rex  v.  TindaU,  6  sance,  if  it  in  anywise  obstructs  public 

Ad.  &  E.  14S ;  Rex  o.  Ward,  4  id.  884 ;  travel.    Neff  v .  Paddock,  26  Wis.  546. 

Com.  V.  King,  18  Mete.  115  ;  Stephani  *  4  Ad.  &  E.  884. 
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bankment  was  a  nnisanoe,  but  that  the  inconvenience  was  coon- 
terbalanced  by  the  pnblic  benefit  arising  from  the  alteration, 
amounts  to  a  verdict  of  gnilty,"  and  he  annoonoes  the  doctrine 
of  the  case  in  hand  thus:  ^'  The  crib  sank  by  the  defendant  and 
proposed  pier  are  a  pnrprestore  and  j>er  se  a  public  nnisanoe.  The 
o£Eer,  therefore,  of  the  defendant's  counsel  to  prove,  by  the  testi- 
mony of  witnesses,  that  the  crib  and  proposed  pier  were  not  and 
could  not  be  an  actual  nuisance,  and  would  not  injuriously  in- 
terfere with  or  aSect  the  navigation  of  the  river  or  bay  was 
properly  overruled."  This  case  is  a  full  authority  to  sustain  the 
doctrine  that  any  encroachment  upon  a  highway  that  interferes 
with  public  rights  to  the  extent  of  amounting  to  a  purpresture  is 
per  86  a  nuisance  whether  it  operates  to  interfere  with  the  ordi- 
nary transit  over  it  or  not. 

Seo.   251.  WhAn  qn«rtlon  of  nniaanoe  is  one  for  the  oonrL-^  So  in  the 

case  of  The  State  v.  Woodwa/rd^  which  was  an  indictment 
against  the  defendant  for  making  an  erection  upon  lands  dedica- 
ted to  the  use  of  the  public  for  a  highway,  the  court  held  that 
such  an  appropriation  of  the  land  was  ;pefr  se  a  nuisance,  and  re- 
fused to  submit  the  question  to  the  jury  to  say  whether  the 
erection  was  a  nuisance. 

So  in  the  case  of  State  v.  Athinecm*  the  question  again  arose 
before  the  same  court,  and  it  was  held  that,  "  when  the  fee  of 
land  is  vested  either  in  a  town  or  individual,  yet,  if  the  actual 
use  and  occupation  are  in  the  public  as  a  highway  or  conmion, 
any  obstruction  of  it  is  a  nuisance,  for  which  the  person  making 
it  is  indictable." 

Sec.  252.  Role  in  Hartower  v.  Ritson.— In  the  case  of  Sarr(noer  v. 

JRitson^^  Allkn,  J.,  in  a  masterly  opinion,  whose  doctrine  has 
since  in  several  instances  been  reaffirmed,  in  the  same  court  lays 
down  the  rule  thus :  "  The  fence  was  undoubtedly  an  encroach- 
ment upon  the  highway.  It  was  also  a  public  nuisance,  and  in- 
dictable as  such.*  And  had  the  plaintiffs  been  indicted  for  erect- 
ing the  nuisance  the  charge  of  the  judge  would  have  been  strictly 

'  24  Vt.  W.  »  37  Barb.  (N.  Y.)  801. 

*  24  Vt.  44a  M  Bl.  Com.  167. 
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correct.  It  would  have  oonstitated  no  defense  that  travel  was  not 
entirely  obstructed  or  hindered.  The  public  have  the  right  to 
the  entire  width  of  the  road,  a  right  of  passage  in  the  road  to  its 
utmost  extent,  unobstructed  bj  any  impediment."  When  it  is 
remembered  that  the  judge  at  the  circuit  instructed  the  jury  that 
the  fence  amounted  to  an  obstruction  if  it  was  within  the  actual 
limits  of  the  highway,  and  that  the  plaintiff  had  no  right  to  nar- 
row the  road,  the  statement  of  the  court  that  the  charge  would 
have  been  correct,  if  made  in  a  case  where  the  plaintiff  was  in- 
dicted for  the  obstruction,  is  a  full  adoption  of  the  principle  that 
any  encroachment  upon  a  highway  is  a  nuisance. 

Sso.  253.  Rule  in  &MC  V.  Wxi^ht.  —  In  the  case  of  The  EmgY. 
Wrigkly\  which  was  an  indictment  for  encroaching  upon  a  high- 
way, the  same  doctrine  was  held,  and  Lord  Tentesdbn,  C.  J.,  in 
king's  bench,  said :  ''  I  am  strongly  of  opinion  when  I  see  a 
space  of  fifty  or  sixty  feet  through  which  a  road  passes,  between 
inclosnres,  set  out  under  an  act  of  parliament,  that,  unless  the 
contrary  be  shown,  the  public  are  entitled  to  the  whole  of  that 
space,  although  from  motives  of  economy,  perhaps,  the  whole  of 
it  has  not  been  kept  in  repair.  If  it  were  once  held  that  only  the 
middle  part  which  carriages  ordinarily  run  upon  was  the  road,  you 
might  by  degrees  inclose  up  to  it,  so  that  there  would  not  be  room 
left  for  two  carriages  to  pass.*  The  space  at  the  sides  is  also 
necessary  to  afford  the  benefit  of  air  and  sun."  In  Hex  v.  Zord 
Orosvenor,*  as  weU  as  in  Qtce&n  v.  Betts^  it  was  held  that  ^'  any 
permanent  or  habitual  obstruction  in  a  public  street  or  highway 

*  8  B.  &  Ad.  681.  jaries  ■oBtained  bj  him  by  reason  of 

'  See,  aleo,  the  foUowing  caseB  to  f&lling  into  a  poet-hole  dug  by  the  de- 

the  lame  effect:  Chamberlain  v,  En-  fendant  on  the  extreme   limit  of  a 

field,  48  N.  H.  856;  Rex  o.  Rusaell,  6  highway,  and  at  a  point  which,  by 

&uBt,  427;  People  «.  Cunningham,  1  reason  of  natural  oDfltructions,  was 

Denio  (N.  Y.),  524;  Davis  «.  Mayor,  not  susceptible  of  use  for  the  purpose 

14  N.  Y.  524 ;  Rex  v.  Cross,  8  Camp,  of  public  travel.    The  court  expressly 

226;  Rex  v.  Jones,  id.  280;    City  of  holding  that  a  person  had  a  rifht  to 

Bodkeater  «.  Erickson,  46  Barb.  (K.  Y.  travel  on   any  part  of   a  highway. 

S.  CJ  02  ;  Puroell  o.  Potter,  Anthonys  Com.  v.  King,  18  Mete.  (Mass.)  115 ; 

K.  P.  (N.   Y.)  810;  Dickey  «.  Me.  Howard  v.   The  Inhabitants   of   N. 

Tel.  Ca,    46    Me.  488;    Wright    v.  Bridgewater,  16  Pick.  (Mass.)  180. 

Saunders,  65  Barb.  (N.  Y.)  214,   in  *  2  Stark.  448. 

which  It  was  held  that  the  defend-  «  16  Q.  B.  1022. 
ant  was  liable  to  the  plalntiiF  for  in- 
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Ib  an  indictable  nniflance,  although  there  be  room  enoagh  left  for 
carriages  to  pass." 

Sbo.  254.  NniMnoM  to  higfawajni  m  ghren  hy  BawUdi  and  In  ml- 
ooM  oMM.—  In  Wetmore  v.  Tfocy^  Nelson,  J.,  says :  "  Encroadi- 
ments  apou  highways  are  pronounced  nuisances  at  common  law, 
and  abatable  as  such."*    Hawkins,  in  vol.  1,  p.  408  of  his  Pleas 
of  the  Crown,  says :     "  It  seemeth  that  an  heir  may  be  indicted 
for  continuing  an  encroachment  or  other  nuisance  to  a  highway 
begun    by  his    ancestor,   because    such  a  continuance  thereof 
amounts,  in  the  judgment  of  the  law,  to  a  new  nuisance."    It 
will  be  seen  by  this  that  the  author  speaks  of  encroachments  upon 
a  highway  as  a  positive  nuisance,  and  all  the  early  cases  sustain 
this  position,  as  well  as  all  the  modem  cases  that  are  well  con- 
sidered, and  decided  upon  principle.     In  the  same  volume  above 
referred  to,  on  page  404,  the  writer  says :  "  As  to  the  first  point, 
there  is  no  doabt  but  that  all  injuries  whatsoever  to  any  high- 
way, as  by  digging  a  ditch  or  making  a  hedge  over  thwart  it,  or 
laying  logs  of  timber  in  it,  or  by  doing  any  other  act,  which  will 
render  it  less  commodious  to  the  king's  people,  are  public  nui- 
sances at  common  law."    In  the  succeeding  section  he  adds : 
"  Also,  it  seemeth  to  be  clear,  that  it  is  no  excuse,  for  one  who 
layeth  logs  in  the  highway,  that  he  laid  them  only  here  and  there, 
so  that  people  might  have  a  passage  by  windings  and  turnings 
through  the  logs."     It  is  not  enough  that  a  passage  is  left  for 
carriages,  the  way  must  not  be  interfered  with  by  individuals  in 
such  a  way  that  by  any  possibility  it  may  interfere  with  public 
convenience  or  public  rights.     In  Regma  v.  The  Tin,  K%ng  Tele- 
graph Co.*  it  was  held  "  that  the  public  have  the  right  to  the  use 
of  the  whole  of  the  highway,  and  are  not  confined  to  that  part  of 
it  which  is  metaled  or  kept  in  order  for  the  more  convenient  use 
of  carriages  and  passengers,"  and  it  was  held  that  the  respondents, 
by  placing  posts  to  hold  their  wires  on  the  outer  edge  of  the  high- 
way, were  guilty  of  a  nuisance.     "  It  is  enough,"  say  the  court, 

» 14  Wend.  250.  »  81  L.  J.  M.  C.  167. 

*  2  Bums*  Jnat.  608 ;  2  Hawk.  406, 
61,62. 
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''  that  the  posts  stand  in  the  way  of  those  who  may  choose  to  go 
there."  ^ 

The  same  mle  was  announced  in  the  case  of  Dams  v.  The 
Mayor^  etc.*  and  it  may  be  regarded  as  the  settled  role  both  in 
this  country  and  England  that  permanent  or  habitual  encroach- 
ments or  obstructions  upon  highways  are  public  nuisances. 

Sec.  255.  Doctrine  of  Peokliun  v.  Hendenon  questioned.  —  There  are 

ca^es  in  apparent  conflict  with  this  doctrine,  but,  upon  examina- 
tion, it  will  be  found  that  the  questions  arose  in  private  actions 
against  individuals  who  of  their  own  motion  removed  such  ob- 
structions, when  they  did  not  operate  as  an  impediment  or  ob- 
struction to  them,  and  consequently  were  not  nuisances  such  as 
would  justify  individuals  in  abating.  The  courts  have  made  a 
distinction  between  nuisances  upon  highways  that  affected  the 
individual  members  of  the  public,  and  those  that  affected  public 
rights  purely,  and  it  is  in  maintaining  this  distinction  that  this  ap- 
parent conflict  arises.  This  distinction  was  well  defined  in  the 
case  of  Harrovyer  v.  JRitsony  mpra.  In  Peckham-  v.  Henderson^ 
it  was  held  that,  "  where  a  road  was  laid  out  six  rods  wide,  but  is 
fenced  only  four  rods,  and  is  thus  used  for  thirty  years  without 
evidence  of  annoyance  or  inconvenience,  such  fence  will  not  be 
such  a  public  nuisance  as  will  justify  the  commissioners  of  high- 
ways in  abating  it  by  removal."  But  where  the  people  assert 
their  rights  through  the  proper  channels  against  such  encroach- 
ments, as  by  indictment  or  information  in  equity,  the  rule  is 
otherwise.  This  case  is  in  conflict  with  the  settled  doctrine  of  all 
well-considered  cases  not  only  in  New  York,  but  elsewhere,  and 
since  the  case  of  Harrower  v.  Ritson^  ante^  is  certainly  no  au- 
thority in  that  State.* 

>  See,  alBO,  Rex  «.  Wright,  8  6.  ft  &  H.  R.  R.  Co.,  45  id.  73;  Wendell  9. 

Ad    688;  Turner  «.  Ring  wood  High-  Troy,  89  id.  829;  MUhau  v.  Sharp,  28 

way  Board,  L.  R..  9  Eq.  &W.  418;  Re-  Barb.  (N.  Y.)  228 ;  Mallory  «.  Griffey, 

ffina  9.   Train,   81  L.  J.  M.  C.   109;  85Penn.  St.  275. 

Bex  0.  Ward,  4  Ad.  &  E.  884;  Rex  v,  '  14  N.  Y.  524. 

Thidall,  6  id.  148;  Heginbothan  t).  East  *  27  Barb.  (N.  Y.)  207. 

&  Cont.  Steam  Packet  Go.,8G.  B.  887;  «  Dickey  «.  Maine  Tel.  Co.,  46  Me. 

Com.  0.  Kinff ,  1  Met.  (Mass.)  115 ;  Kex  488.     The  proper  officers  may  abate 

D.  Morris,   1   B.  ft  Ad.  441 ;    Harrow  any  nuisance  obstructing  a  highway. 

«.  The  State,  1  Greene,  489;  Dickey  HubbeU  v.  Goodrich,  87  Wis.  84.    And 

r  TUbo,  4  Me.  488 ;  Knox  v.  Mayor,  it  is  their  duty  to  abate  it.     Cook  v. 

65  Barb.  (K.  Y.  B.  C.)  404;  Osbom  v.  Harris,  61  N.  Y.  448. 
Feiry  Co.,  58  id.  629 ;  People  e.  N.  Y. 

34 


266     Highways — What  aks  Illegal  OssTBUcrnoNs  of. 

Seo.  256.  Neoeuary  obstmotloiii  not  anliaiicflB.  —  So,  too,  because 
bmldiDg  is  necessary,  stones,  brick,  sand  and  other  materials  may 
be  placed  in  the  street,  provided  it  be  done  in  the  most  convenient 
manner.^     So  a  merchant  may  have  his  goods  placed  in  the  street 


S: 


'  Vanderpool  o.  Hobsod,  28  Barb.  paBsage)  and  another  known  aa  Ciane 
N.  Y.)  196 ;  Jackson  «.  Schmidt,  14  ooort,  and  leading  into  Fleet  street. 
Ann.  806;  Haight  «.  Keoknk,  The  passage  from  the  north  had  been 
4  Iowa,  199;  Cashing  o.  Adams,  18  blocked  by  the  Scottish  Corporation. 
Pick.  (Mass.)  110.  In  Fritz  v.  Hobson,  Along  Flenr-de-Us  court,  leading  to 
42  L.  T.  [N.  S.]  226|  theqaestion'as  to  Fleor-de-lis  passage  there  were  area 
what  is  an  onreasonable  use  of  a  street  gratings,  and  several  entrances  to 
or  highway  for  the  purposes  of  build-  buildings,  one  being  a  printing  office, 
ing  or  repairing  was  considered.  In  and  another  a  public  house.  Under- 
that  case  the  pTaintifT  was  a  tailor  by  neath  there  was  a  vault,  and  the  road 
trade.  He  occupied  under  a  lease  the  was  bad,  and  had  given  way  in  places, 
shop,  house  and  premises  No.  17a,  Crane  court  was  much  larger  than  the 
Fetter  lane,  in  the  city  of  London,  other  passages,  there  were  vaults  be- 
where  he  let  lodgings  and  traded  in  neath  it,  and  it  led  into  Fleet  street, 
old  china,  works  of  art  and  other  curi-  along  which  the  traffic  was  very  great, 
osities.  Fetter  lane  runs,  roughly  A  portion  of  the  premises  of  the 
speaking,  from  north  to  south,  and  at  ScotUsh  Corporation  having  been  de- 
the  south  end  of  the  plaintiffs  prem-  stroyed  by  nre,  the  defendant,  who 
ises  there  was  a  narrow  passage  run-  was  a  builder,  was  employed  to  t^e 
ning  from  Fetter  lane  into  an  open  down  the  debrU  of  the  part  destroyed 
space  to  the  east  of  Fetter  lane  known  and  the  materials  of  other  houses 
as  Fleur-de-lis  court.  Under  this  pas-  which  had  been  taken  down,  and  to 
sage  was  an  arched  vault  or  cellar  be-  build  a  new  hall  for  the  Scottish  Cor- 
longing  to  the  plaintifTs  premises,  poration.  The  projected  building  was 
There  was  no  entrance  to  the  plidntlff 's  a  large  one,  the  contract  price  payable 
shop  from  Fetter  lane,  the  only  en-  to  the  defendant  being  5,777^  The 
trance  thereto  being  from  the  passage  site  of  the  new  building  was  not  ap 
(hereinafter  called  the  plaintiff's  pas-  proachable  by  carts  or  wagons, 
sage)  about  eleven  feet  from  Fetter  It  was  admitted  that  the  plaintiff's 
lane.  The  private  entrance  to  the  passage  was  the  shortest  and  most 
plaintiff's  house  was  from  the  same  convenient  way  of  approaching  and 
passage  about  eighteen  feet  from  Fet-  leaving  the  scene  of  the  defendant's 
ter  lane.  The  plaintiffs  premises  ex-  operations.  The  defendant  commenced 
tended  beyond  the  plaintiff's  passage  his  building  operations  on  or  about  the 
some  distance  into  Fleur-de-lis  court,  2l8t  of  May,  1879.  He  contracted  with 
and  in  the  easterly-southerly  side  of  one  Ewin,  for  a  fixed  sum,  to  take 
such  premises  were  two  windows  look-  down  and  carry  away  the  materials  of 
ing  from  the  plaintiff^s  parlor  into  the  old  buildings,  and  this  part  of  the 
Fleaur-de-lis  court.  In  this  parlor  the  work  was  done  by  Ewin's  men,  who 
plaintiff  was  accustomed  to  work  as  a  were  the  class  of  men  usually  em- 
tailor.  The  eastern  window  was  gen-  ployed  on  such  jobs.  They  carried 
erally  closed  with  shutters,  there  be-  out  the  rubbish  in  baskets  and  bar- 
ing sufficient  light  from  the  southern  rows,  did  their  work  quickly  and 
window,  which  was  larger.  Along  the  without  intervals,  except  when  they 
easterly  side  of  Fleur-de-lis  court  were  were  stopped  by  heavy  rain,  and  corn- 
large  premises  belonging  to  the  Scot-  pleted  the  carrying  out,  except  as  to 
tish  Corporation.  The  premises  of  two  or  three  loads  which  were  carried 
the  Scottish  Corporation  were  ap-  out  afterwsurd,  by  the  9th  of  July, 
preached  by  three  other  passages,  one  1879.  By  far  the  greater  part  of  the 
from  the  north,  another  from  a  pas-  rubbish  was  taken  out  by  the  plaint- 
sage  leading  from  Fetter  lane,  and  lying  iffs  passage,  the  reasons  assigned  on 
to  the  soutn  of  the  plaintiff's  passage  behalf  of  the  defendant  for  so  doing 
(and   hereinafter    called    Fleur-de-lis  being  that  it  was  shorter,  that  at  the 
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for  the  purpose  of  having  them  removed  to  his  store  in  a  reaBon- 
able  time,  but  he  has  no  right  to  keep  them  there  for  the  purposes 
of  sale.     So,  when  a  person  leaves  wood  or  other  goods  in  the 

end  of  the  passage  there  was  a  javd  claimed  (1)  damages  for  injury  done  by 
or  open  space  used  in  oonnection  with  the  defendant  to  the  plaintiff  \>j  tree- 
the  defenduifs  operations;  that  the  passes  committed  against  the  plaint- 
ends  of  the  other  passages  abatted,  or  ifPs  premises  hj  olocking  up  the 
nearly  abutted,  on  excavations  made  plidntiffs  windows  and  preventinff 
in  the  course  of  the  defendant's  opera-  access  to  the  plaintiff's  premises,  and 
tions,  or  scaffoldings  used  hj  nim.  other  acts  of  the  defendant  injuring 
Carts  were  brought  into  Fetter  lane  to  the  plaintiff's  said  premises ;  (2)  an 
carry  away  the  rubbish,  and  often  injunction  to  restrain  the  defendant 
stood  tiiere  some  time  opposite  and  from  further  injuring  the  plaintiff's 
near  the  mouth  of  the  plaintiff's  pas-  premises.  It  did  not  appear  that  there 
sBge.  Considerable  dust  was  occasioned  was  any  right  in  the  plaintiff  in  the 
by  the  carrying  out  of  rubbish,  and  passage  other  than  as  a  householder  in 
entered  in  some  quantity  through  the  it  and  as  one  of  the  public, 
plaintiff's  window,  of  which  some  The  court  held  that  the  defendant 
panes  had  been  removed  by  the  plaint-  had  made  an  unreasonable  use  of  the 
iff  to  ventilate  his  parlor.  street  and  was  entitled  to  the  relief 

Immediately  after  the  rubbish  was  demanded.  The  substance  of  its  hold- 
carried  out  the  defendant's  workmen  ing  was  that  the  public,  including  a 
commenced  taking  in  materials  neces-  man's  immediate  neighbors,  must  sub- 
wrj  for  the  construction  of  the  new  mit  to  Uie  inconvenience  necessarily 
bailding.  These  materials  consisted  occasioned  in  repairing  or  rebuilding 
of  heavy  stones,  iron  girders,  bricks  of  a  house,  but  if  the  inconvenience  is 
different  sorts,  sand,  ballast  and  lime,  prolonged  for  an  unnecessary  time  or 
By  far  tibe  greater  portion  of  these  increased  by  the  unreasonable  manner 
materials,  though  not  all  of  them,  in  which  the  building  operations  are 
were  carried  in  through  the  plaintiff's  carried  on,  such  operations  are  a  pub- 
passage  ;  many  carts  Drought  them  to  lie  nuisance,  and  a  person  who  has 
Fetter  Ume,  and  the  carts  stood  oppo-  suffered  thereby  a  particular  damage, 
iite  and  near  the  mouth  of  the  other  than  and  beyond  the  general  in- 
plaintiff^s  passage.  The  only  place  jury  to  the  public,  of  a  direct  and  sab- 
available  for  stacking  bricks  was  in  stantial,  and  not  a  fleeting  and  evanes- 
the  open  apace  at  the  end  of  this  cent  character,  is  entitled  to  maintain 
passage,  inie  carrying  in  of  some  of  an  action  for  such  nuisance.  That  the 
the  atones  took  sevenu  hours,  and  in  right  of  a  man  to  step  from  his  own 
carrying  in  one  of  them  a  wooden  land  on  to  a  highway  is  something 
eapport  was  placed  between  the  stone  quite  different  from  the  public  right 
and  a  portion  of  the  plaintiflfs  prem-  of  using  the  highway,  and  if  his  right 
IMS  BO  as  to  touch  the  latter.  is  interfered  with  by  another  man's 

In  the  course  of  the  building  opera-  unreasonable  building  operations, 
tions  the  defendant  erected  a  certain  there  is  a  right  of  action  against  the 
Bcaffbldlng  opposite  the  plaintifiPs  latter  in  respect  of  the  interference 
soathem  window.  The  defendant  with  the  private  right,  irrespective  of 
also  put  opposite  to  each  window  a  there  being  a  nuisance  and  particular 
skeleton  hoarding,  and  for  the  purpose  damage  suffered  thereby  beyond  that 
of  shoring  up  part  of  the  Scottish  suffered  by  the  general  public.  That 
Corporation,  he  took  up  a  flag-stone  in  damage  by  loss  of  custom  in  the 
the  Fleur-de-lis  court,  and  inserted  a  plaintiff's  business  caused  by  unrea- 
diagonal  beam,  which  crossed  the  sonable  building  operations  being  car- 
plaintiff's  window  at  the  distance  of  a  ried  on  in  the  neighborhood  so  as  to 
^ew  feet.  obstruct  and  render  inconvenient  the 

On  the  7th  of    August,  1879,  the  access  to  the  plaintiff's  shop  by  his 

plaintiff  issued  his  writ  in  this  action,  customers,  is  not  too  remote  to  be  the 

^od  by  the  indorsement  thereof   he  subject  of  an  action. 
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Btreet,  on  account  of  the  breaking  down  of  his  wagon  on  which  he 
was  drawing  it,  he  should  remove  it  without  unnecessary  delay  or 
it  will  become  a  nuisance,  although  he  may  leave  it  there  a  rea; 
Bonable  time.^ 

Indeed,  it  may  be  stated  generally  as  the  law,  that  any  tem- 
porary use  of  a  highway  or  street  that  is  rendered  absolutely 
necessary  from  the  necessities  of  trade,  or  erection  of  buildings 
that  does  not  unnecessarily  or  unreasonably  obstruct  the  same,  is 
lawful ;  so,  too,  a  temporary  obstruction  that  arises  from  acci- 
dental causes  does  not  render  a  person  liable  for  a  nuisance,  pro- 
vided that  in  all  tliese  instances  no  unreasonable  or  tmnecessarv 
delay  is  permitted.' 

The  plaintiff  kept  a  shop,  the  only  that  there  was  an  independent  ri^ht 

access  to  which  was  from  a  narrow  of  action  in  respect  of  the  ohetmctioa 

passage  leading  from  Fetter  lane  to  of  the  plaintiff's  access  to  his  shop. 
Fleur-de-lis    coart.    There    were  two        See  also  Rex  v.  Russell,  6  East,  427; 

other  narrow  passages  from  Fleur-de-  Rex  v.  Cross,    8  Camp.   224;  Reg.  v. 

lis  court,  one  leading  into  Fetter  lane  Jones,  id.  230;  Thorpe  «.  Brumfitt,  L. 

and  the  other  into  Fleet  street.    The  R.,8Ch.  App.  650;  Benjamin  «.Storr, 80 

defendant  was  employed  to  pull  down  L.  T.  Rep.  (N.  S.)  862;  Cory  v.  Thames 

and  rebuild  certain  buildings  in  Fleur-  Iron  Works,  8  id.  237 ;    St.   Helen's 

de-lis  court,  and  in  the  course  of  his  Smelting  Co.  «.  Tipping,  11  H.  L.  Cas. 

operations,  which  lasted  some  months,  642 ;  Bamford  v.  Tumley,  6  L.  T.  Rep. 

he  carried  by  far  the  greater  proper^  (N.  S.)  721;   Jones  v,  Chappel,  L.  R., 

tion  of   the  outgoing   and  incoming  20  £q.  680;  Spokes  v,  Bambury  Local 

materials     through    the    first-named  Board,  18  L.  T.  Rep.  (X.  H.)  458;  Rex 

passage    (which    was  the  most    con-  v.  Carlile,  6  C,  &  P.  636 ;  Attorney- 

venient    passage    so    far   as    the  de-  General  v.  Sheffield  Gas  Co.,  21  L.  T. 

fendant  was  concerned)  so  as  to  prac-  Rep.  61 ;  Mott  v.  Schoolbred,  L.  R,  20 

tically  devote    such    passage  to   tlie  Eq.  22;  Rose   v,  Groyes,  5   M.  &  G. 

operations.    In  consequence   of  such  613;    Wilkes   «.    Hungerford    Mark, 

operations  being  so  carried  on,  the  ac-  Co.,    2    Bing.    N.    C.   281  ;    Lyon  x. 

cess  of  the  plaintiff  and  his  customers  Fishmongers*    Co.,    L.    R. ,    1    App. 

to  the  shop  was  obstructed,  and  the  Cas.  662;    Evans    v.    Harries,    1  H. 

takings  of  his  business  were  materially  &  N.  251;  Riding  v.  Smith,  34  L.  T. 

lessened.     Hdd,    that    the    building  Rep.   (N.   S.)  500;    Winterbottom   «. 

operations  had  been  unreasonably  car-  Lord  Derby,  16  id.  771 ;  Becket  v.  Mid- 

ried  on,  inasmuch  as  the  defendant  land  Ry.  Co.,  17  id.  499;  McCarthy  «. 

ought  to  have  distributed  his  mate-  Metropolitan  Board  of  Works,  28  id. 

rials  and  operations  among  the  various  417;    Theed  v.    Debenham,    L.   R.,  2 

passages;  that  the  evidence  disclosed  Ch.   D.    165;    Duke  of  Buccleugh  «. 

such  a  direct  and  substantial  private  Metropolitan  B'd  of  Works,  27  L.  T. 

and  particular  damage  to  the  plaintiff  Rep,  (N.  S.)  1 ;   Nitro-Phosphate  Co. 

resulting  from  the  nuisance  as  to  en-  v.  London,  etc..  Dock  Co.,  97  id.  880; 

title  him  to  maintain  an  action;   and  89  id.  488. 

>  Commonwealth «.  Passmore,  1  S.  &  Y.  79 ;   Conmve  v.  Morgan,  id.  84; 

R.(Penn.)  219; Peoples.  Cunningham,  Northrop  «.  Burrows,  10  Abb.  (N.  T.) 

1  Denio  (N.  T.),  524 ;  Rex  v.  Watts,  2  865  ;  Wood  e.  Mears,  12  Ind.  615. 

Esp.   675;  Harmond  «.    Pearson,    1  'Northrop  t).  Burrows,  10  Abb.  (N. 

Camp.  516 ;  Congreve  «.  Smith,  18  N.  Y.)  866. 
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But  it  must  not  be  understood  that  even  for  the  purposes  of 
businees,  whether  in  the  erection  of  buildings,  the  loading  and 
mdoading  of  goods,  or  from  any  cause  whatever,  any  unreason- 
able use  of  the  highway  can  be  justified.^ 

USES  OF   HIGHWAYS  THAT  ABE  UNSEASONABLE. 
Sbo.  257.  Um  of  highway  must  be  reaMnabl*.    What  tues  are  anrea- 

•GoaUei  —  A  person  using  a  highway  for  the  purposes  of  travel 
most  do  so  in  such  a  way  as  not  to  unnecessarily  or  unreasonably 
impede  the  exercise  of  the  same  right  by  others,  and  if  he  does 
not  exercise  this  right  reasonably  he  is  guilty  of  a  nuisance.' 

Thus  a  person  has  no  right  to  stop  his  team  in  the  highway, 
and  allow  it  to  remain  there  to  the  hindrance  of  others.  Neither 
has  he  a  right  to  deposit  goods  from  his  wagons  upon  a  highway 
or  street,  and  allow  them  to  remain  there  unreasonably ;  neither 
has  he  a  right  to  suffer  goods,  or  his  wagons,  to  remain  there  for 
more  than  a  reasonable  time,  in  case  of  accident  by  which  his 
wagon  is  broken,  or  his  goods  thrown  there,  and  a  reasonable 
time  is  such  time  as  is  required  in  the  ordinary  course  of  business 
to  remove  them."  Neither  has  a  merchant  or  trader,  or  manu- 
facturer, or  any  person,  no  matter  how  great  the  necessity  of  his 
business,  any  right  to  use  any  part  of  the  highway  for  the  deposit, 
exhibition,  or  sale  of  his  goods.  Neither  has  he  a  right  to  con- 
dnet  his  business  in  such  a  way  as  to  keep  goods  constantly  stand- 
iiig  on  the  walk,  or  teams  constantly,  or  for  any  considerable 
portion  of  the  time  employed  in  front  of  his  premises  engaged 
in  loading  or  unloading  goods,  and  the  fact  that  the  same  is 
necessary  in  the  course  of  his  business  is  no  excuse ;  it  is  his 
duty  to  carry  on  his  trade  where  he  will  produce  no  serious 
annoyance  to  the  people,  as  public  convenience  and  necessity  are 
paramount  to  the  ends  of  trade  or  individual  necessity.* 

»  Clark  V.  Fry.  8  Ohio  St.  868 ;  Bash  etc.,  6    Daer  (N.  Y.),  815  ;  Wood  t;. 

V.  Steinman,  1  Bos.  &  Pal.  407 ;  Pal-  Mean,  12  Ind.  615  ;  Gahagan  «.  B.  R. 

mer  v.  SilYerthom,  82  Penn.  St.  05.  Co.,   1  AUen  (Mass.),  187  ;  Bash   «. 

'  Rex  9.  Orofls,  8  Camp.  226 ;  Rex  v.  Steinman,  1  B  &  P.  407. 

RasBell,  6  East,  427 ;  Rex  o.  Jones,  8  «  Com.  o.  Passmore,  1  S.  &  R.  (Penn.) 

Camp.  280 ;    Bardick  v.   Worrall,   4  219  ;  St.  John  «.  Mayor,  etc,  6  Daer, 

Barb.  (N.  Y.)  696.  (N.  Y.  Sup.  Ct.),  816 ;  Wood  «.  Mears. 

'Commonwealth  v.  Passmore,  1  S.  12  Ind.  616. 
^  R.  (Penn.)  219 ;  St  John  «.  Major, 
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Sbo.  268.  RnU  in  Roc  t.  RomwU^— Thas  in  the  case  of  £ex  v. 
JRusdeUy  which  was  an  indictment  against  the  defendant,  who  was 
a  wagoner,  for  obstmcting  the  streets  with  his  wagons  and  goods, 
it  appeared  that  the  defendant  was  engaged  in  the  transportation 
of  goods  to  and  from  Exeter,  and  owned  and  nsed  in  his  business 
a  large  number  of  wagons,  and  that  often  one,  and  sometimes 
three,  were  for  seyeral  hours  allowed  to  stand  in  the  street  before 
his  warehouse,  and  frequently  occupied  one-half  of  the  street,  so 
that  no  carriage  could  pass  on  that  side  of  the  street,  although 
two  carriages  could  pass  on  the  other  side.  That  the  wagons 
were  loaded  and  unloaded  in  the  street,  and  the  packages  thrown 
down  on  the  same  side  of  the  street,  so  as  frequently,  with  the 
wagons,  to  obstruct  even  foot  passengers,  and  compel  them  to 
cross  to  the  other  side  of  the  street. 

The  defendant  insisted  that  partial  obstruction  of  the  street, 
which  arose  out  of  the  nccesi^ry  mode  of  carrying  on  business 
in  a  populous  city  having  narrow  streets,  ftnd  the  access  to  houses 
necessarily  confined,  did  not  constitute  a  nuisance,  the  passage  not 
being  impeded,  but  only  narrowed. 

That  the  same  thing  necessarily  happened  in  the  carriage  of 
goods  to  and  from  any  tradesman's  shop  in  a  street.  That  the 
scaffolds  erected  in  the  streets,  before  houses  under  repair,  stood 
upon  the  same  plea  of  necessity,  though  the  passage  was  thereby 
greatly  obstructed  for  the  time.  The  court  says :  "  It  should  be 
fully  understood  that  the  defendant  cannot  lawfully  carry  on  any 
part  of  his  business  in  the  public  street  to  the  annoyance  of  the 
public ;  the  primary  object  of  a  street  is  free  passage  for  the  pub- 
lic ;  and  any  thing  which  impedes  that  free  passage  is  a  nuisance. 
If  the  nature  of  the  defendant's  business  is  such  as  to  require  the 
loading  and  unloading  of  so  many  more  of  his  wagons  than  can 
conveniently  be  contained  within  his  own  premises,  he  must 
either  enlarge  his  premises,  or  remove  his  business  to  some  other 
more  convenient  locality. " 


Sbo.  269.  Meoe«iary  tues  of  highway  mut  not  be  mreuonable*— 

Thus  it  will  be  seen  that  while  necessity,  such  as  the  erection 

>6Ea8t,4d7. 
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of  buildings,  the  loading  and  unloading  of  goods,  the  setting 
down  and  taking  in  of  passengers  from  or  to  a  coach,  etc.,  will 
excuse  a  temporaiy  obstructing  of  a  highway,  that  nevertheless 
the  Tight  must  be  exercised  reasonably,  and  that  no  man  has 
a  right  for  any  purpose  to  persist  in  keeping  a  continuous  block- 
ade of  a  part  of  the  street,  either  under  the  plea  of  necessity 
or  otherwise,  for  public  rights  and  the  public  convenience  are 
paramount  to  the  necessities  of  trade  or  individual  convenience. 

8eo.  260.  VbB  pdbUo  mre  entitled  to  all  the  land  embraoed  within  the 

UaaltBoftlMhlglnray.  — The  public  are  not  only  entitled  to  a  free 
passage  along  the  street,  but  are  entitled  to  a  free  passage  over 
any  portion  of  it  that  they  may  choose  to  take,  and  no  person 
has  a  right  unreasonably  or  unnecessarily  to  impair  that  right. 
The  right  to  load  and  unload  carriages  in  a  highway  is  one  of 
the  rights  incident  to  it,  but  is  entirely  subordinate  to  the  right 
of  passage,  and  must  be  so  exercised  as  not  unreasonably  to  abridge 
or  impair  this  superior  right.^ 

Sbo.  261.  Role  In  Rex  t.  Jonea.  —  In  Hex  v.  JimeSy*  the  doctrine 
as  to  the  rights  of  parties  to  the  use  of  highways  from  necessity 
was  laid  down  by  Lord  Ellenbobough  quite  distinctly  in  accord- 
ance with  the  general  statements  in  section  259,  ante.  This  was 
an  indictment  against  a  timber  merchant  in  St.  John's  street,  Lon- 
don, for  an  obstruction  of  a  part  of  the  street  in  the  hewing  and 
sawing  of  logs.  The  defense  was  that  he  occupied  a  small  tim- 
ber yard  in  the  vicinity  where  the  alleged  offense  was  committed, 
and  that  owing  to  the  narrowness  of  the  street  at  that  place,  and 
the  construction  of  his  own  place,  he  had  in  several  instances 
necessarily  deposited  long  sticks  of  timber  in  the  street,  and  had 
them  sawed  into  shorter  pieces  there,  before  they  could  be  carried 
into  die  yard ;  and  it  was  urged  by  his  counsel  that  he  had  a 
right  to  do  this  as  it  was  necessary  to  the  carrying  on  of  his  busi- 
ness, and  that  it  could  not  occasion  any  more  inconvenience  to  the 
public  than  draymen  taking  hogsheads  of  beer  from  their  drays 
and  letting  them  down  into  a  cellar.  The  learned  judge  said : 
''If  an  unreasonable  time  is  occupied  in  delivering  beer  from  a 

1  Thoipe  V,  Bnimfitt,  L.  B.,  8  Oh.        *  8  Gamp.  d80. 
App.  86a 
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brewer's  dray  into  the  cellar  of  a  pablican,  this  is  certainly  a  nni- 
sance.  A  cart  or  wagon  may  be  unloaded  at  a  gateway,  but  this 
must  be  done  with  promptness.  So  as  to  the  repairing  of  a  house 
the  public  must  submit  to  the  inconvenience  occasioned  neces- 
sarily in  repairing  the  house ;  but  if  this  inconvenience  should  be 
prolonged  for  an  unreasonable  time,  the  public  have  a  right  to 
complain,  and  the  party  may  be  indicted  for  a  nuisance.  The 
rule  of  law  upon  this  subject  is  much  neglected,  and  great  ad- 
vantages would  arise  from  a  strict,  steady  application  of  it.  I 
cannot  bring  myself  to  doubt  the  guilt  of  this  defendant.  He  is 
not  to  eke  out  the  inconvenience  of  his  own  premises  by  taking  in 
the  public  highway  into  his  timber  yard,  and  if  the  street  be  too 
narrow  he  must  move  to  a  more  commodious  place  for  carrying  on 
his  business." 

Sec.  262.  Rale  in  Bex  t.  OroMk  —  In  Rex  V.  Gross^  which  was  an 
indictment  against  the  defendant  for  allowing  his  coaches  to  re- 
main an  unreasonable  time  in  the  public  highway  near  Cha/rmg 
Cro88^  a  similar  doctrine  was  held.  In  that  case  the  defendant 
was  a  proprietor  of  a  Greenwich  stage  coach  which  came  to  Lon- 
don twice  a  day  and  drew  up  opposite  to  a  banking-house  on  one 
side  of  the  street,  where  it  would  usually  remain  about  three- 
quarters  of  an  hour  taking  in  parcels  and  waiting  for  passengers. 
Lord  Ellenbobouoh,  in  delivering  the  opinion  of  the  court,  among 
other  things,  said  :  "  Every  unauthorized  obstruction  of  a  high- 
way to  the  annoyance  of  the  king's  subjects  is  a  nuisance.  The 
king's  highway  is  not  to  be  used  as  a  stable  yard.  *  *  *  A 
stage  coach  may  set  down  or  take  up  passengers  in  the  street,  tliis 
being  necessary  for  public  convenience,  but  it  must  be  done  in  a 
reasonable  time,  and  private  premises  must  be  provided  for  the 
coach  to  stand  while  waiting  between  one  journey  and  the  com- 
mencement of  another.  No  one  can  make  a  stable 'yard  of  the 
king's  highway." 

Sec.  263.  Rule  In  People  t.  Oanningham.—  The  leading  American 
case  on  this  subject  is  that  of  The  People  v.  Omminghcmt.^  In 
that  case  the  defendants  were  the  owners  of  a  brewery  on  Front 

»  8  Camp.  224.  •  1  Denio  (N.  Y.),  634. 
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street  in  the  city  of  Brooklyn,  and,  in  the  prooese  of  their  business 
as  brewers,  they  accucnulated  large  quantities  of  swill  or  slops, 
being  the  grains  remaining  after  distillation.  These  they  sold. 
On  their  premises  there  were  vats  or  reservoirs,  and  running 
from  them  were  several  twelve-inch  pipes  extending  over  the 
sidewalk,  sufficiently  high  for  persons  to  walk  under  them,  into 
the  street  about  two  feet  beyond  the  curbstone.  Persons  wish- 
ing to  take  away  the  slops  came  with  their  carts  and  wagons, 
and,  driving  under  the  ends  of  these  pipes,  received  their  load, 
which  was  let  off  by  means  of  faucets  in  the  ends  of  the  pipes, 
thus  conducting  the  contents  of  the  vats  into  tubs  or  bogheads 
standing  in  the  carts  or  wagons  brought  to  take  it  away.  The 
teams  and  vehicles,  of  which  considerable  numbers  were  usually 
waiting  to  be  served,  were  formed  into  lines  on  each  side  of  the 
street,  frequently  occupying  its  center.  They  were  driven  to  the 
place  where  the  slops  were  discharged  and  were  loaded  up  and 
driven  off  as  their  turns  came,  according  to  the  order  in  which 
they  stood.  A  collection  of  teams  was  thus  accumulated  at  that 
point  in  the  street  to  such  an  extent  that  it  was  frequently 
blocked  up  from  an  early  hour  in  the  morning  until  late  in  the 
evening,  so  that  persons  wishing  to  pass  through  the  street  were 
prevented  from  doing  so.  It  was  insisted  by  the  defendants  that, 
their  business  being  a  lawful  one  at  the  place  where  it  was  con- 
ducted, they  had  a  right  to  use  so  much  of  the  street  as  was 
necessary  to  deliver  the  slops,  etc.,  provided  they  used  reasonable 
diligence  and  dispatch.  And  the  defendants  also  insisted  that 
they  were  not  liable  for  the  obstruction  caused  by  the  teams  and 
carts,  unless  they  were  the  owners  thereof,  or  had  the  control  or 
direction  of  them,  or  unless  they  sanctioned  the  obstruction. 
That  they  were  not  chargeable  for  an  obstruction  of  the  street 
occasioned  by  their  customers  coming  there  on  their  lawful  busi- 
ness and  of  their  own  accord.  That  the  law  did  not  regard  it  as 
a  probable  consequence  of  their  invitation  to  their  customers, 
that  the  streets  should  be  obstructed  by  their  resort  there,  or 
raise  the  presumption  that  they  sanctioned  the  obstruction.  The 
court,  however,  charged  the  jury  that,  assuming  the  defendants' 
business  to  be  a  lawful  one,  if  by  their  neglect  or  inability  to 
86 
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accommodate  the  owners  of  the  vehicles  resorting  there  for  the 
slops,  if  they  compelled  them  to  stand  in  the  streets  awaiting 
their  turns,  they  were  guilty  of  the  obstruction  to  the  highway 
thereby  occasioned.  That  the  defendants  were  bound  to  accom- 
modate their  customers  coming  there  in  some  more  convenient 
place  than  in  the  streets  of  the  city,  but  that  the  jury  must,  in  order 
to  convict  the  defendants,  find  that  the  teams  came  there  by  the 
sufferance  and  permission  of  the  defendants,  and  that  their 
accumulation  there  was  the  probable  consequence  of  the  manner 
in  which  the  defendants  carried  on  their  business.  The  juiy 
convicted  the  defendants,  and  the  case  was  heard  in  the  supreme 
court  on  exceptions,  where  the  charge  of  the  judge  was  fully 
sustained,  and  the  cases  of  Hex  v.  Htcssell  and  Hex  v.  Jones  were 
referred  to  by  Jbwbtt,  J.,  in  delivering  the  opinion  of  the  court, 
and  their  doctrine  was  approved.* 

Sec.  264.  Rule  in  Rex  t.  Oarliale.  IiOiuigerB,  nuiBanoes.  —  If  a  person 

doing  business  upon  a  public  street  carries  on  his  business  in  such  a 
way  as  to  obstruct  the  street  either  by  placing  actual  physical  ob- 
structions thereon,  or  by  habitually  carrying  on  his  business  in 
his  store  in  such  a  way  as  to  collect  crowds  upon  the  walks  or 
street  in  front  of  it,  so  as  to  interfere  with  the  public  travel, 
he  is  chargeable  for  a  nuisance.  Thus  in  Hex  v.  Ca/rlUe^  the 
defendant,  who  was  a  book-seller  upon  a  principal  street  in 
London,  placed  in  his  window  an  effigy  of  a  bishop  of  the  church, 
and  placed  a  placard  thereon  upon  which  was  written  the  words 

1  In  a  recent  case  heard  before  the  lime  in  the  highway,  eztendine  to 
General  Term  of  New  York,  Jones  «.  within  twenty-two  feet  of  the  ditch 
Chantry,  4  T.  &  0.  (N.  7.  Sap.  Ct.),  on  the  east  side,  leading  a  space  of 
68,  the  defendant  was  held  liable  for  only  three  and  one-half  feet  lor  car- 
damages  sustained  by  the  plaintiff  by  riages  to  pass.  The  plaintiff  passing 
personal  Injuries,  under  the  following  over  the  road  in  a  dark  night,  there 
circumstances :  The  defendant  was  a  being  no  guards  or  lights  in  the 
wagon-maker  having  a  shop  on  the  vicinity  of  tne  obstructions,  ran  upon 
east  side  of  the  road,  and  allowed  his  the  sand  and  was  injured.  The  court 
wagons  to  stand  in  and  near  the  gutter  held  that,  in  view  of  the  use  to  which 
and  extending  nearly  to  the  center  of  the  defendant  devoted  the  opposite 
the  highway.  He  aJlbo  owned  a  lot  on  side  of  the  street,  he  was  liable  for 
the  opposite  side  of  the  street,  and  the  injury  notwithstanding  the  fact 
oontnusted  with  a  builder  to  erect  that  the  sand  and  lime  were  placed  in 
thereon  a  brick  house  and  furnish  the  the  highwav  bv  the  contractor, 
materials  except  the  brick.  The  con-  *  6  Garr.  a  Payne,  686. 
tractor  deposited  a  lot  of  sand  and 
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Spiritual  Broker,"  and  also  placed  a  figure  of  the  devil  befiide 
it,  with  the  arm  of  the  bishop  holding  on  to  the  arm  of  the 
devil.  This  exhibition  natnrallj  attracted  large  crowds  of  people 
to  look  at  it,  and  the  result  was  that  the  walk  in  front  of  his  shop 
was  blocked  up  to  such  an  extent  at  times  that  people  desiring  to 
pass  had  to  go  off  the  walk  into  the  street  in  order  to  do  so.  The 
defendant  was  indicted  for  creating  a  nuisance,  and  the  trial  came 
on  before  Pabk,  J.,  and  a  jury.  The  judge  charged  the  jury  that 
the  defendant  had  a  right  to  do  what  he  chose  upon  his  own 
premises,  provided  he  did  nothing  to  annoy  or  injure  his  neighbors 
or  the  public ;  but  that  if  the  exhibition  caused  the  footway  to 
be  obstructed,  so  that  the  public  could  not  pass  as  they  ought  to 
do,  this  was  an  indictable  nuisance,  and  that  it  was  not  necessary 
that  the  figure  should  be  libelous,  or  that  the  crowd  thereby  at- 
tracted should  be  idle,  disorderly  or  vicious  persons.  The  defend- 
ant's counsel  having  argued  to  the  jury  that  the  offense  committed 
by  the  defendant  was  of  no  different  character  from  certain  proces- 
sions and  celebrations  that  were  often  conducted  in  the  public 
street,  the  judge  said :  *^  The  defendant  has  observed  upon  the 
Lord  Mayor's  day ;  but  that  is  but  one  day  in  the  year;  and  if, 
instead  of  that,  the  Lord  Mayor's  day  lasted  from  October  to 
December  I  should  say  it  ought  to  be  put  a  stop  to."^  In  the  case 
of  Norristavm  v.  Moyer^  it  was  held  that  persons  standing  and 
lounging  on  the  walks  are  public  nuisances,  and  indictable  and 
punishable  as  such,  and  consequently  could  not  recover  for  injuries 
sustained  from  the  &11  of  a  liberty  pole,  which  the  town  negli- 
gently permitted  to  stand  in  a  public  place. 

8bo.  265.  OoQeotloii  oC  oKOvds  %  nniianoe.—  The  collection  of  a 
crowd  in  a  public  street,  by  loud  and  indecent  laoguage,  is  a  pub- 
lic nuisance ;'  but  it  has  been  held  that  ''  making  a  speech  "  in  a 
public  street  is  not  jp^  Be  a  nuisance,  but  may  become  so  if  it  re- 
sults in  the  collection  of  a  crowd  so  as  to  obstruct  the  streets.   And 

'  Bex  «.  CroBs,  8  Gamp.  226  ;  Rex  v.  thoni,  82  Penn.   St.   66  ;  Bostock  v. 

Jonee,  id.     280 ;    Bex    «.  Bussell,  6  No.  B.  R  R  Co.,  19  Eng.  Law  &  Eq. 

fiafft,  427  ;  Com.   e.  MiUUnan,  18  8.  &  807  ;  Rex  v.  Mooro,  8  B.  &  Ad.  184. 

&  (Penn.)  408  ;  WiUcee  v.  Hangerford  '  67  Penn.  St.  856. 

Market,  S  Bing.  N.  0.  281;  Jacob  HaU'e  •  Barker  e.  Commonwealth,  7  Har- 

Ckee,  1  Ventris,  109 ;  Palmer  «.  Silver^  rls  (Penn.),  412. 


376     HioHWATS — What  abb  Illegal  OBSTBuonoirB  or. 

it  seems  that  when  a  person  collects  a  crowd  in  a  street  he  is  not 
liable  civilly  for  all  injuries  that  are  sustained  in  conseqneiioe 
thereof,  but  only  for  such  as  are  the  probable  snd  proximate  mm 
of  the  act.*  It  would  be  impracticable  and  unjust  to  hold  that  a 
person  who  collects  a  crowd  in  the  street,  either  by  accident  or  de- 
sign, should  be  held  chargeable  for  all  the  injuries  that  flow  there- 
from, and  the  law,  with  a  just  discrimination,  only  charges  him 
with  liability  for  such  acts  as  are  consistent  with  his  acts  and  the 
attending  circumstances — such  as  may  properly  be  r^arded  as 
the  probable  and  proximate  cause  of  the  injury.' 

Sbc.  266.  UnanthorlBad  ezcsvalioiui,  nnimioes.  —  Any  unauthorized 
excavation  made  in  or  so  near  a  highway  that  a  person  in  the  law- 
ful use  of  the  highway  is  liable  to  be  injured  thereby,  is  a  nui- 
sance, not  only  subjecting  the  party  to  indictment,  but  also  to  lia- 
bility to  respond  in  damages  to  any  person  who  is  injured  thereby 
while  lawfully  passing  over  the  highway,  in  the  exercise  of  ordi- 
nary care.'  And  it  is  equally  a  nuisance,  and  an  equal  liability  at- 
taches thereto  to  maintain  an  open  area  adjoining  a  public  street  ;* 
to  maintain  cellar  openings  not  properly  guarded ;'  to  erect  or 
maintain  steps  or  stairs  or  a  stoop,  bow  windows,  or  any  projec- 
tion upon  or  over  a  public  street  that  can  in  anywise  interfere 
with  or  endanger  pubUc  travel,'  or  to  blast  rocks  or  follow  any 
other  occupation  near  a  highway  that  endangers  the  safety  of  those 
passing  over  it.^  Under  this  head  are  included  all  coal  holes,  cel- 
ler  flaps,  or  openings  of  any  kind,  covered  or  otherwise.' 

>  Fairbanks  v.  Kerr,  70  Penn.  St.  219*  Chicago  v.  Robbins,  2 Black.  418; 

86;  10  Am.  Bep.  664.    A  lawful  ptooes-  Clark  «.  Frv,  8  Ohio  St.  859 ;  Nelson 

sion  with  fife  and  dram  is  notp^r  se  v.  Qodtrej,  i2  111.  20. 
a  nuisance.    State  v.  Hughes,  72  N.  C.        «  Irrine  v.  Wood,  51  N.  Y.  224 ;  Con- 

25.  greve  «.  Smith,  18  id.  79 ;  Congreve 

"Fleming    «.     Beck,    12    Wright  «.  Morgan,  id .  84. 
(Penn.),  818  ;  Penn.  R.  B.  Co.  v.  Kerr,       '  Couplandv.  Hardingham,  8  Campb. 

62  Penn.  St.  858;  McGraw  «.  Stone,  898. 

58  id.  441;  Scott «.  Hunter.  10  WrLorht        •  Com.  «.  Blaisdell,  107  Mass.  284; 

(Penn.),  192;  Morrison  v,  Davis  &  Co.,  Begina  v.  Burt,  11  Cox's  C.  C.  899. 
20  Penn.  St.  171.  ^  Beg.  v.  Mutters,  84  L.  J.  M.  C.  22. 

»  Barnes  v.  Ward,  19  L.   J.  C.  P.        •  Hadley  v.  Tayler,  L.  R.,  1  C.  P. 

200;  Jarvis  v.  Dean,  11  Moore,   854;  58;  Holmes  v.  N.  E.  B.  R.  Co.,  L.  B., 

Coupland  «.   Hardingham,  8 Campb.  4  Exch.  254.    A  coal  hole  in  a  side- 

898;  Bishop  «.  Trustees,  1  El.  &E1.  walk  not  licensed  by  the  proper  an- 

697;  Pickard  «.  Smith,  10  C.  B.(N.  S.)  thorities  is  a  nuisance,  ana  a  person 

470;  Fisher  «.  Pzowse,  81  L.  J.  2  B.  falling  through  it  is  entitled  to  dam- 
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In  Irvine  v.  Wood  et  dL.^  the  plaintiff  fell  into  a  coal  hole  in 
the  sidewalk  in  front  of  a  dwelling  owned  by  the  defendant  Fow- 
ler, and  occupied  by  the  defendant  Wood  as  a  tenant,  and  sustained 
fierious  injxuJes  therefrom.  The  defendant  Fowler  was  not  the 
owner  of  the  fee  of  the  premises,  but  held  the  same  under  a  lease 
for  twenty-one  years,  assigned  to  him  by  one  Higgins,  who  leased 
the  premises  from  the  owner  of  the  fee.  The  defendant  Wood 
rented  the  premises  of  Fowler,  and  paid  rent  to  him  therefor.  It 
does  not  appear,  either  from  the  opinion  of  the  court  or  the  state- 
ment of  the  case,  whether  the  coal  hole  was  made  and  existing  at 
the  time  when  the  defendant  Fowler  took  his  assignment  of  the 
lease  from  Higgins,  or  except  by  inference  when  the  defendants 
Wood  took  their  lease  from  Fowler.  The  lease  was  of  premises 
596  Broadway,  bounded  by  the  south-easterly  side  of  Broadway, 
with  the  appurtenances.  There  was  a  coal  hole  opening  in  the 
sidewalk  in  front  of  the  premises,  and  leading  thence  into  a  vault 
which  was  a  part  of  the  demised  premises  occupied  by  Wood. 

Wood  used  the  hole  for  putting  in  coal.  The  cover  of  the  coal 
hole  was  a  smooth  cast-iron  plate,  lying  flat  on  the  pavement,  there 
being  no  groove  in  the  stone  to  hold  it  in  place.  It  had  no  chain 
or  other  means  of  fastening  it  from  below.  The  defendants  Wood 
offered  to  prove  that  the  accident  was  caused  by  the  original 
defect  of  the  cover,  and  that  the  defect  in  its  construction  was 
not  known  to  them.  This  evidence  was  not  admitted  by  the 
court.  There  was  no  proof  of  negligence  on  the  part  of  any  of  the 
defendants.  The  defendants  insisted  that  the  action  would  not 
lie,  and  should  be  dismissed,  because  the  defendants  were  not 
jointly  liable,  and  that  there  was  no  proof  of  negligence  on  their 
part  in  the  use  of  the  hole,  and  because  it  did  not  appear  that 
the  coal  hole  was  a  part  of  the  premises  occupied  by  them.  These 
motions  were  denied,  and  the  court  charged  the  jur}"^  that  the 
defendants  were  liable  to  the  plaintiff,  and  that  the  only  question 
for  them  was  the  amount  of  damage. 

ages  irrespective  of  negligence  on  the    on,  it  mast  be  plead.     ClifEord  e.  Dam 
part  of  the  person  mamtaining  it.    It    44  N.  Y.  Sup.  Gt.  891. 
seems  that  where  a  license  is  relied 

>  51  N.  Y.  224,  Com.  of  App. 
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The  opinion  of  the  commifision  of  appeals  was  delivered  bj 
Eabl,  J. 

"  These  defendants  did  not  allege  m  their  answer,  that  the  coal 
hole  was  constructed  by  any  license  irom  the  proper  city  authori- 
ties.  They  simply  put  in  issue  the  allegations  iu  the  complaint 
as  to  the  conditions  of  the  hole,  and  their  conduct  in  reference  to 
it ;  and  they  did  not  ask  the  court  to  submit  to  the  jury  the  ques- 
tion whether  the  coal  hole  and  the  cover  over  it  were  constructed 
under  a  permit  from  the  proper  city  authorities.  Hence  they  are 
not  in  a  condition  to  claim  here  that  the  hole  was  authorized  bv 
competent  authority.  It  may  then  be  treated  as  a  nuisance,  being 
an  imauthorized  excavation  in  the  street ;  and  persons  who  con- 
tinued, or  in  any  way  became  responsible  for  it  were  liable  to 
any  person  who  might  be  injured  thereby  while  traveling  upon 
the  street,  irrespective  of  any  question  of  negligence  on  their 
part.^  In  such  cases  the  wrong  consists,  not  in  any  negligence, 
but  in  making  or  continuing  the  wrongful  excavation  in  the 
street.  But  here  there  was  evidence  that  the  cover  to  the  hole 
was  in  an  imperfect  condition ;  that  it  was  not  properly  fastened. 
This  upon  the  trial  was  not  disputed  by  the  defendants  "Wood. 
They  claimed  and  offered  to  show  that  the  cover  was  originally 
imperfectly  constructed,  and  they  claimed  immunity  because  the 
imperfection  was  not  caused  by  or  known  to  them. 

Even  if  this  hole  was  excavated  on  the  street  by  permission  of 
competent  authority,  the  persons  who  originally  excavated  it 
were  bound  to  do  it  in  a  careful  manner,  and  to  see  that  it  was 
properly  and  carefully  covered,  so  as  not  to  be  perilous  to  ti'avel- 
ers  on  the  street.  They  could  get  from  the  city  authorities  no 
license  for  carelessness,  for  in  such  case  the  city  itself  would  be 
liable  for  the  carelessness  of  its  officers,'  and  this  liability  attached 
not  only  to  those  who  made  the  excavation,  but  to  those  who  con- 
tinued and  used  it  in  its  improper  and  unsafe  condition.  If  the 
defendants  would  use  this  hole  as  an  appurtenance  to  their 
premises,  it  was  their  duty  to  see  that  it  was  in  proper  repair,  and 
they  could  not  shield  themselves  from  responsibility  by  claiming 

»  Congreve  v.  Smith,  18  N.  T.  79;        •  Barton  v.  City  of  Syracuae,  36  N. 
Congreve  v.  Morgan,  id.  84 ;  Creed  «.    Y.  54. 
Hartman,  29  id.  091. 
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that  their  attention  was  not  called  to  its  imperfect  condition.  It 
was  near  their  store  in  plain  view,  and  it  was  carelessness  for 
them  to  occupy  the  store  for  months  and  to  use  the  hole,  which, 
if  not  properly  covered,  was  dangerous  to  travelers,  and  not 
examine  into  and  know  its  condition.  It  was  their  dAxl/y  to  know 
its  condition,  and  they  must  be  held  to  the  same  responsibility  as 
if  they  had  actually  known  it.^  In  McCarthy  v.  SyrcLcuae^  the 
action  was  to  recover  damages  against  the  city,  sustained  by  the 
plaintifEs,  because  a  sewer  was  out  of  repair,  and  it  was  held  that 
no  notice  to  the  city  that  the  sewer  was  out  of  repair  was  neces- 
sary to  fix  its  liability.  The  learned  judge  writing  the  opinion 
says :  "  Its  duty  to  keep  its  sewers  in  repair  is  not  performed  by 
waiting  to  be  notified  by  citizens  that  they  are  out  of  repair,  and 
only  repairing  them  when  the  attention  of  the  officials  is  called 
to  the  damage  they  have  occasioned,  by  having  become  dilapidated 
or  obstructed ;  but  it  involves  the  exercise  of  a  reasonable  degree 
of  watchfulness  in  ascertaining  their  condition  from  time  to  time, 
and  preventing  them  from  becoming  dilapidated  or  obstructed. 
The  same  rule  of  active  diligence  should  be  applied  to  the  persons 
who  own  or  control  coal  holes  or  other  excavations  in  or  under  the 
streets  of  any  city  or  village.* 

We  are,  therefore,  brought  to  the  same  conclusions,  whether  we 
treat  this  hole  as  made  and  continued  in  the  street  without  proper 
authority,  and  hence,  an  absolute  nuisance  ;  or  whether  we  treat 
it  as  made  and  continued  under  proper  authority,  and  permitted 
to  be  and  become  out  of  repair.  This  hole  was  clearly  appurte- 
nant to  the  "premises  leased  by  the  defendants  "Wood.  It  com- 
municated with  their  cellar,  and  was  used  for  access  to  it  with 
coal.  It  matters  not  if  it  be  true  that  other  occupants  of  the 
premises  could  also  use  it.*     There  is  no  proof  that  any  one  else 

*  Tenant  «.  Goldwin,  3  Ld.  RaTin. ;  Sybray  v.  White,  1  M.  &  W.  435.    See 

1069;  Fletcher  v.  Ryland,  L.   R.,  1  CufTs  Admr.  i;.  Newark  &  N.  Y.  R. 

Exch.  265.  R.  Co.,  35  N.  J.  17,  as  to  the  de^rree  of 

'  46  N  Y.  194.  care  required  when  an  act  ordinarily 

'  Rran  «.   Fowler,  34  N.  Y.  414  ;  will  be  a  nuisance. 

Coupiand   «.    Hardingham,  8  Gamp.  ^  Barnes  «.  Ward,  14  Jur.  884,  cited 

896;  Wettor  «.  Dunk,  4  F.  &  F.  298 ;  infra. 
Hadley  «.  Taylor.  L.  R.,  1  C.  P.  58; 
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did  nee  it.  They  adopted  it  as  appurtenant  to  their  premises  and 
did  use,  and  this  made  them  responsible  for  it.^ 

Each  one  of  several  persons  who  continue  a  nuisance  is  respon- 
sible for  it,  and  he  may,  as  in  all  cases  of  wrong,  be  sued  alone  (x 
with  the  other  wrong-doers. 

It  is  claimed  that  tiiese  defendants  could  not  abate  the  nuisance, 
and  hence  should  not  be  made  responsible  for  its  continuance. 
If  it  was  in  the  street  without  authority,  and  hence  an  absolute 
nuisance,  in  front  of  their  store,  they  did  have  the  right  to  abate 
it.  They  could  have  filled  up  the  hole  or  covered  it  up  with  soUd 
masonry.  If  the  hole  was  properly  and  rightfully  there  they  could 
escape  responsibiUty  by  putting  and  keeping  a  proper  cover 
over  it. 

Hence,  I  can  see  no  reason  upon  the  undisputed  facts  for  not 
holding  the  tenants  responsible  for  the  damages  arising  from  the 
nuisance.  The  landlord  and  tenant  were  properly  joined  as  de- 
fendants. The  tenants  used  it  and  paid  rent  for  it,  and  they 
must  all  be  treated  as  continuing,  and  hence  responsible  for  the 
nuisance."* 

Six).  267.  Oellar  openlngB,  eocoftvaitloiia,  frcdt  stands  or  any  huckster 

stands.  —  In  reference  to  cellar  openings,  or  excavations  and  erec- 
tions, such  as  fruit  stands  or  other  huckster  stands,  or  any  oth^ 
interference  with  a  public  street  or  highway,  whereby  it  becomes 
less  safe  or  commodious  for  the  purposes  of  public  travel,  the  rule 
is  the  same.  The  person  erecting  or  maintaining  them,  either  or 
both,  are  liable  civilly  or  criminaUy  for  all  the  consequences.' 

Every  person  passing  over  a  highway  or  street  has  a  right  to 
rely  upon  it  that  it  is  safe,  and  in  aproper  condition  in  all  respects 
for  the  purposes  of  travel,  while  they  themselves  are  in  the  exer- 

>  Brown«.  Caynga&S.B.  R.  Go.,ia  *  Ranyon  v,  Bordine,  14  N.  J.  L. 

N.  Y.  486 ;  Blunt «.  Aiken,  15  Wend.  472 ;  Barnes  v.    Ward,  14  Jar.   884; 

(N.  Y.)522;  Davenport  i;.  Rackman,  Hadley  «.  Tajlor,  L.  R.,  1  G.  P.  58; 

10  Bo8w.  (N.  Y.  Sap.  Ct.)  20;  Batler «.  Holmee  «.  N.  E.   R.  R   Co.,  4  Exch. 

Kent.  19  Johns.  (N.  Y.)  228.  254 ;  Bobbins  v.  Jones,  15  G.  B.  (N.  S.) 

*Eing  9.  Pedley,  1  Ad.  &  E.  822;  221;     Goupland    v.    Hardingham,    3 

Andersons.  Dickie, 26  How.  Pr.  (N.  Y.)  Gampb.  888;  Frnit  Stands ;  Gom.  «. 

105;  Anderson  t).  Dickie,  1  Rob.  (N.  Wentwortli,    1    Bright  (Penn.),  818; 

Y.  Sap.  Gt)  288 ;  People  «.  Erwin,  4  Smith  v.  SUte,  6  Olll,  426 ;  Barnes  o. 

Den.  (N.  Y.)  129;  Vedder  a  Vedder,  1  Ward,  14  Jar.  884. 
id.  257. 
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dse  of  ordinary  care,  and  any  act  or  thing  that  interferes  with  their 
safety  is  a  nuisance.' 

In  the  case  of  PloedterU  v.  May  or y  etc.,  of  New  York,  recently 
decided  in  the  court  of  appeals  of  New  York,  and  reported  in  the 
Albany  Law  Jonmal,  vol.  10,  No.  12,  p.  186-7,  the  action  was 
brought  to  recover  damages  for  injuries  sustained  by  plaintiff  in 
falling  over  a  stone  on  a  sidewalk  in  New  York  city.     It  appeared 
that  a  culvert  in  Sixth  avenue  had  been  covered  by  two  iron  plates, 
one  of  which  having  been  destroyed  the  stone  in  question  was 
placed  over  the  hole ;  it  did  not  appear  who  had  placed  it  there, 
or  that  the  place  would  have  been  dangerous  if  it  had  been  re- 
moved ;  but  it  appeared  the  stone  projected  upon  the  sidewalk, 
and  plaintiff  passing  along  the  street  on  a  dark  night  struck  and 
fell  over  it,  breaking  her  leg — ^it  had  been  there  several  months. 
The  counsel  for  the  defendants  moved  for  a  nonsuit  on  the  grounds 
that  there  was  no  evidence  that  the  city  authorities  had  placed  the 
stone  there,  and  that  no  malfeasance  was  charged.     The  motion 
was  denied.     The  court  charged  that  it  was  immaterial  who  placed 
the  obstruction  there,  if  it  remained  so  long  that  the  corporation 
was  presumed  to  have  had  notice ;  it  was  bound  to  remove  it  and 
remedy  the  defect.    No  exception  was  taken  to  this  charge.     The 
principal  point  ui^d  upon  the  appeal  was,  that,  as  it  did  not  ap- 
pear who  placed  the  obstruction  there,  it  could  not  be  presumed 
that  the  defendant  did  it,  and  that  express  notice  was  required  to 
render  the  defendant  liable.     But  the  court  held  that  the  case  fell 
within  the  rule  in  Requa  v.  Rochester^  rather  than  that  laid  down 
in  Oriffm  v.  Mayor,  etc.*  and  held  the  defendant  chargeable. 

But  it  should  also  be  remembered  that  while  a  municipal  cor- 
poration is  liable  under  certain  circumstances  for  injuries  sustained 
by  persons,  by  reason  of  obstructions  placed  in  a  street  or  high- 
way ;  so,  too,  the  individuals  placing  the  obstructions  there  are 
also  liable,  and  may  be  sued  therefor  instead  of  the  corporation.* 

*  Darg:id  v.  Magistrates,  27  8c  Jnr.  «  Stetson  v,  Faxon,  19  Rck.  (Mass,) 
811 ;  Davenport  v.  Rnckman,  10  Bosw.  147  ;  Smith  «.  Smith,  2  id.  621 ;  Dob^ 
(N.  T.  Sap.  Ct.)  20.  son  v.  Blackmore,  9  Q.  B.  991 ;  Kir- 

*  46  N.  T.  129.  by  v.  Bojlston  Market  Afls'n,  14  Qraj 

*  9  id.  466.  (Maw.).  247, 
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And  in  case  the  corporation  is  compelled  to  respond  in  damages  it 
may  have  a  remedy  over  against  the  wrong-doer.^ 

Seo.    268.  Rule  in  Ocmpland  t.    Hardingham.— 7n    CoupUmd    v. 

Hardmgha/rrh^  the  action  was  for  an  injury  received  by  the 
plaintiff  in  consequence  of  falling  down  an  open  area  in  front 
of  the  defendant's  house  on  "Wood  street,  Westminster,  whereby 
the  plaintiff  was  severely  hurt.  The  area  was  in  front  of  the 
defendant's  house,  and  was  descended  by  three  stairs  or  steps 
from  the  street.  There  was  no  railing  or  fence  to  guard  the 
area  from  the  street,  and  the  plaintiff  passing  along  the  house 
on  a  dark  night  met  with  the  injury.  The  defense  set  up  was 
that  the  area  had  existed  in  the  same  condition  for  many  years, 
and  long  before  he  was  in  possession  of  the  premises.  Lord 
Ellenborough,  in  delivering  the  opinion  of  the  court,  said: 
"  However  long  the  premises  may  have  been  in  this  situation,  as 
soon  as  the  defendant  took  possession  of  them,  he  was  bound 
to  guard  against  the  danger  to  which  the  public  had  been  before 
exposed,  and  he  is  liable  for  the  consequences  of  having  neglected 
to  do  so,  in  the  same  manner  as  if  he  himself  had  originated  the 
nuisance.  The  area  belongs  to  the  house,  and  it  is  a  duty  which 
the  law  casts  upon  the  occupier  of  the  house  to  render  it  secure." 

Seo.   269.  Ziandlord  liable  eqnaUy  with  tenant  when  premisea  are  let 

with  nuisance  on  thenu— The  rule  is  that  a  person  making  a  dangerous 
erection,  excavation,  or  other  nuisance  in  a  public  street,  lane  or 
highway  is  liable  for  all  injuries  arising  therefrom  during  its 
continuance,  and  if  he  leases  the  premises,  the  lessee  is  also 
jointly  liable  with  him,  or  either  may  be  pursued  separately.  The 
landlord  cannot  avoid  liability  on  the  ground  that  he  was  not  in 
possession,  and  had  not  the  right  of  possession  ;  neither  can  the 
tenant  avoid  liability  on  the  ground  that  he  did  not  erect  it."  But 
when  the  landlord  rents  the  premises  and  the  tenant  covenants 
to  keep  the  same  in  proper  repair,  it  is  held  in  England,  also  in 

1  Chicago  V,  HobbinB,  2  Black  (U.  S.  greve  v.  Smith,  18  N.  Y.  79 ;  Irvin  v, 

C.  C),  2W.  Fowler,  6  Rob.  (N.  T.  Sup.  Ct.)  482 ; 

'  8  Campb.  898.  Drgert  v.  Schenck,  28  Wend.  (N.  T.) 

'  Portland  v,  Riehardson,  54  Me.  46 ;  446. 
Barnes  v.  Ward,  14  Jar.   884 ;  Con> 
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Ohio,  PennBjlyania,  MaBsachnsetts  and  Michigan,  that  the  tenant 
is  solely  liable,  and  in  the  latter  State,  that  he  is  liable  even 
though  there  are  no  covenants  to  repair.^ 

Sbo.  270.  Rule  in  Pncty  t.  Bickmore.— In  Pretty  v.  Biohnuyre^ 
an  action  was  brought  against  the  owner  of  a  house,  in  the 
parish  of  St.  John,  Hampstead,  for  negligently  sufiering  a  coal 
plate,  covering  a  vault  entrance  in  the  highway  before  such  house, 
to  be  out  of  repair,  and  a  dangerous  nuisance,  and  for  letting  the 
house  to  a  tenant  without  obliging  him  to  repair  the  same, 
whereby  the  female  plaintiff  lawfully  passing  along  the  highway 
fell  through  the  aperture  and  was  injured.  In  one  count  of  the 
declaration  was  alleged  a  duty  on  the  defendant,  under  the 
Metropolitan  Local  Management  Act,  1855,  18  and  19  Vict, 
chap.  120,  as  owners  of  the  premises  to  repair  and  keep  in  repair 
the  vault  and  openings  thereto.  The  defendant  denied  his 
liability.  At  the  trial,  before  Bbett,  J.,  in  Middlesex,  on  the 
6th  of  May,  the  plaintiff  proved  the  accident,  and  the  occupier  of 
the  house  was  called  as  a  witness  on  her  behalf.  He  produced 
a  lease  from  the  defendant  to  himseK  of  the  premises  in  ques- 
tion. It  contained  the  usual  covenant  by  the  lessee  to  keep  them 
in  repair.  He  said  that  the  house  was  in  course  of  alteration 
by  the  defendant  at  the  time  of  the  occurrence ;  that  the  plate 
was  defective  when  his  occupation  began,  and  that  he  had 
repeatedly  informed  the  defendant  of  that  fact.  The  learned 
judge  nonsuited  the  plaintiff. 

BoviL,  C.  J.  I  think  this  nonsuit  was  right,  and  that  we  ought 
not  to  grant  a  rule  for  a  new  triaL  Prima  fade  a  person  in 
possession  of  a  house  and  cellar,  with  a  flap  opening  into  the 
pavement,  is  the  person  responsible  to  the  public  for  the  danger- 
ous state  of  the  entrance.  In  this  case  the  defendant  was  not 
in  possession  of  the  premises,  he  had  let  the  premises  to  a 
tenant,  and  so  prima  facie  there  is  no  responsibility  on  the 
lessor. 

Undoubtedly  in  many  cases  it  has  been  held  that  where  the 
landlord  had  let  the  premises  in  their  defective  state,  which 

^  FSaher  r.  Thirkell,  31  Mich.  1.  *  28  Law  Times  (N.  8.).  704. 
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cansed  the  damage  to  the  plaintifi,  or  had  not  obliged  his  tenant, 
by  the  terms  of  the  agreement  between  them,  to  do  the  neoessaiy 
repairs,  he,  the  landlord,  was  liable  for  the  injury  snbseqnentlj 
resulting.  Sut  in  all  those  cases  it  will  be  found  that  the  land- 
lord had  done  some  act  toward  tlie  continuance  of  what  had 
caused  the  damage,  and  by  letting  the  premises  had  authorized 
the  nuisance,  for  example,  by  building  a  wall  in  a  dangerous 
state,  and  then  letting  them.  As  in  Todd  v.  Flighty  sv^a^  where 
the  defendant  had  let  the  premises ;  but  there  was  an  allegation 
in  the  declaration  that  the  defendant  wrongfully  suffered  and  per- 
mitted the  chimneys  to  be  and  continue,  and  kept,  and  main- 
tained the  same  in  the  ruinous  state  until  the  same  afterward  fell 
and  injured  the  building  of  the  plaintiff.  Kow,  taking  that  state- 
ment as  the  reason  on  which  the  decision  of  the  court  was  based, 
is  it  applicable  to  the  present  case,  or  are  any  of  the  cases  cited  by 
Mr.  Campell  Foster  ?  Here,  it  is  true,  the  cellar  flap  was  in  a  dan- 
gerous state.  Under  these  circumstances  the  defendant  let  the 
premises  to  a  tenant,  but  did  he  authorize  the  continuance  of  the 
cellar  flap  ?  And  whether  that  was  in  a  dangerous  state  or  not,  can 
it  be  said  he  maintained  it ;  was  the  continuance  of  the  cellar  flap 
the  wrongful  act  of  the  lessor  or  of  the  lessee  !  Mr.  Foster  says  the 
covenant  in  the  lease  did  not  oblige  the  tenant  to  repair  the  dam- 
aged cellar  cover.  I  entirely  difier  and  think  that  the  premises 
being  let  in  a  state  when  repair  was  required,  that  fact  being 
known  to  the  lessee,  there  was  a  duty  on  him,  under  the  ordinary 
covenant  to  repair,  to  put  them  into  a  proper  state.  I  think  there 
was  no  obligation  on  the  lessor.  If  an  action  had  been  brought 
against  the  lessee  he  would  have  had  no  remedy  against  the  lessor, 
who  cannot  be  said  to  have  caused  or  maintained  the  dangerous 
state  of  the  cover  plate  (not  having  been  in  possession  on  his  part), 
when  he  had  done  all  in  his  power  to  remedy  the  defect  by  cast- 
ing on  the  lessee  the  duty  of  doing  the  repairs.  If  he  had  been 
under  obligation  to  repair  and  failed  to  do  so,  then  the  neglect 
would  have  been  his  fault,  or  if  he  had  kept  the  lessee  in  ignor- 
ance of  the  defect ;  but  such  is  not  the  case  here,  for  the  lessee 
well  knew  the  defective  condition  of  the  coal  plate.  Under  these 
circumstances  the  nonsuit  was  right." 
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In  a  recent  ease  in  Michigan,'  it  was  held  that  when  the  land- 
lord caused  a  vaidt  to  be  made  properly  secure,  and  it  was  in  a  se- 
cure condition  at  the  time  when  the  tenant  went  into  possession, 
and  there  being  no  covenant  on  his  part  to  repair,  the  landlord 
cannot  be  held  liable  for  injuries  resulting  from  the  vault  cover 
becoming  defective  while  the  premises  are  in  possession  of  the  ten- 
ant. The  court  base  their  doctrine  upon  the  ground  that  the  land- 
lord cannot  be  made  liable  for  a  nuisance  erected  or  created  by  the 
tenant.  But  in  this  case  the  landlord  created  the  nuisance  and 
made  it  possible  for  the  plaintiff  to  receive  injury  therefrom. 
He  put  in  the  vault  cover,  and  that  that  being  an  unlawful  inter- 
ference with  a  highway,  imposed  upon  the  landlord  the  duty  and 
obligation  to  keep  it  in  a  safe  condition  at  his  periL  The  oon- 
Btraction  of  the  vault  was  the  primary,  and  the  neglect  of  the  ten- 
ants the  secondary,  cause  of  the  injury.  The  doctrine  of  this  case 
is  supported  by  many  authorities,  but  the  rule  seems  to  be  opposed 
to  the  general  doctrine  of  liability  for  nuisance.* 

Sso.  271.  lEtMotcw9tiooM  near  a  liigfaway,  nuiiaiioet,  when. —  It  IB  also  a 
nuisance  to  make  an  excavation  on  one's  own  ground  adjoining  a 
highway,  so  near  thereto  as  to  endanger  the  safety  of  those  travel- 
ing the  street  in  the  exercise  of  ordinary  care,  and  to  leave  the 
same  unguarded  by  some  proper  fence,  railing  or  other  protection 
against  accident.  And  the  same  is  also  true  of  all  excavations, 
areas,  stoops  or  projections  of  any  kind  in  a  lane  of  the  city  used 
by  the  public,  even  if  only  for  a  limited  purpose.* 

1  fisher  f>.  ThirkeU,  21  Mich.  1.  Palmer,  5  Datcher  (N.  J.),  544 ;  GollinB 

'Bears  v.  Ambler,  9  Penn.  St.  198  ;  v.  Dorchester,  6  Cash.   (Mass.)  896 ; 

Lowells.  Spaalding,  4  Cash.  (Mass.)  Habbard  o.  R.  R.  Co.,  89  Me.    606; 

377;  Clark  «.  Fry,  8  Ohio  St.  858,  in  Hoase  v.  Metcalf,  27  Conn.  681 ;  Cal- 

support  of  the  doctrine;  bat  contra  aee  kins  v.  Hartford,  88  id.  57 ;  Runyon  v, 

Congreye  «.  Smith,  18  N.  T.  79  ;  Con-  Bordine,  2  Green  (N.  J.),  472 ;  Beattj 

greye  v,   Morgan,  id.  84;  also  cases  v.  Qilmore,  16  Penn.  St.  468;  Portland 

dted  in  note  to  section  ^8.  v.  Richardson,  64  Me.  46 ;  Vale  «.  Bliss, 

<8tephani  v.  Brown.  40  111.   428 ;  50  Barb.  (S.  C.  N.  Y.)  858;  Irwin  v, 

Fisher  o.  Thirkell,21Biich.  1;  Barnes  Spri«:fi^6  Gill,  200;  Iryine  v.  Wood, 

V.  Ward,  14  Jar.  884;  Temperance  Hall  51  HTx.  224 ;  Janris  v.  Dean,  11  Moore, 

AsBo.  V.  Giles,  88  N.  J.  260;  Bacon «.  854;  Holmes  o.  N.  E.  R.  R.  Co.,  L.  R, 

The  City  of  Boston,  8  Cash.  (Mass.)  4  Bxch.  254;  Bobbins  v,  Jones,  16  C. 

174 ;  Hoansell  «.  Smith,  7  C.  B.  (N.  B.  (X.  S.)  221 ;  Townsend  v.  Wathen, 

S.)  731 ;  Hardcastle  v.  The  S.  Y.  &  R.  9  East,  277;  Bird  v,  Holbrook,  4  Bing. 

D.  Co.,  4  H.  &  N.  70 ;  Binks  «.  The  S.  628 ;  Lynch  v.  Nnrdin,  1  Ad.  &  El.  (N. 

Y.  &  R.  D.  Co. ,  8  B .  &  S.  244;  Hadley  S.)  29 ;  Hlott «.  Wilkes,  8  Bam.  &  Aid. 

V,  Taylor,  L.  R.  1  C.  P.  58 ;  Dnranto.  804 ;  Biige  v.  Gardner,  19  Conn.  507; 
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Individiialfi  or  corporations  may  be  liable  for  obstmctioiis  orde- 
fectfi  in  highways  or  streets  for  which  they  are  responsible,  eyen 
though  there  is  no  liability  upon  the  part  of  the  town  or  city.  But 
in  order  to  predicate  such  liability,  the  injury  must  result  from 
his  unlawful  act,  and  not  from  defects  in  the  highway  itself^  The 
rule  as  announced  in  a  Massachusetts  case  *  that,  in  order  to  chaige 
an  individual  or  corporation  with  liability,  it  must  appear  that  the 
injury  resulted  fix>m  the  obstruction  placed  there  by  him  or  it, 
and  not  from  a  defect  in  the  highway  itself,  or  from  the  negli- 
gence of  the  person  injured.     As  to  what  is  an  obstruction  it  may 
be  said  that  any  thing  that  in  any  measure  interferes  with  the  con- 
venience or  safety  of  travel,  comes  under  the  head  of  a  nuisance, 
charging  liability.     Thus,  where  several  persons  were  engaged  in 
playing  ball  in  a  highway,  and  a  traveler  was  injured  by  being  ac- 
cidentally struck  by  the  ball,  it  was  held  that  all  the  persona  en- 
gaged in  the  game  were  jointly  liable  therefor,  if,  from  the  width 
of  the  road,  and  the  number  of  persons  usually  passing  along  it, 
the  game  was  of  such  a  character  as  to  be  likely  to  endanger  the 
safety  of  travelers  there.*    In  another  case,  where  the  owner  of 
land  adjoining  a  highway  left  a  sled  therein  with  some  tubs  on  it, 

Daley  «.  N.  ft  W.  R.  Co..  26  id.  591;  Blythe  v.  Topham,  1  Rol.  Abr.  88; 

Hoaaatonic  B.   R.   Go.   «.   Knowles,  Bash  «.  Brainard,  1  Cow.  (N.  Y.)  78; 

80   id.    818 ;  Johnson   v,    Patterson,  Jordin  v.  Cramp,  8  M.  &  W.  782.    See 

14id.  1;  Brown  «.  Ljnn,  31   Penn.  Howland  e.  Vincent,  10  Hetc  (Mass.) 

St.  610 ;    Eerwhacker   v,   Cleveland  871 ;  Clark  «.  Fry,  8  Ohio  St.  858;  B. 

R.  R.  Co..  3  Ohio  St.  172;  Whirley  R.  Co.  f>.  Wood.  48  Ga.  565;  Homan 

V.  Whiteman,  1   Head  (Tenn.).  610;  v.  Stanley,  66  Penn.  St.  464;  Hays  v. 

Yoang  V.  Harvey,  16  Ind.  815;  Trow  Gallagher,  72  id.  186;  Sexton  «.  2ett, 

V,  Vt.  C.   R.    K.  Co.,    24  Vt.  487;  44  N.  Y.  430;  PhcenixviUe  w.  lion  Co., 

Qnimby  v,  Vt.  C.  R.  R.  Co. ,23 id.  398;  9  Wright  (Penn.),  135 ;  Tobin  o.  B.  R. 

aeveland  R.  R.  Co.  «.  Elliott,  40hio  Co.,   59  Me.  188;  Perley  «.  Chandler, 


591 ;  Storrs  «.  Utica,  17  id.  104 ;  Vea-  Davenport  v.  Rackman.  10  Boew.  (N. 

zie  V.  Penobscot  B.  B.  Co.,  49 Me.  119;  Y.  S.  C.)  20 ;  37  N.  Y.  568 ;  Anderson 

Silvers  v,    NerdHnger.  80    Ind.  53  ;  v,  Dickie,  1  Bobt.  (N.  Y.  8.  C.)  238. 

'  Kirby  v.  Boylston  Market  Associa-  throwing  the  baU  threw  U  in  the  tuual 

tion,  14  Gray  (Mass.),  249 ;  Taylor  v,  manner.    If  he  had  purposely  have 

Boston  Water  Power  Co.,  12  id.  415.  thrown  the  ball  against  the  plaintiff. 

*  Smith  e.    Smith,  2  Pick.  (Mass.)  he  would  have  been  acting  for  him- 

621.  self,  and  woald  only  have  been  liable 

'  Vosbaigh  e.  Moak,  1  Cash.  (Mass.)  himself,  becaose  the  act  would  have 

453.    In  this  case  it  was  held,  upon  been  his,  and  not  in  f  nrtheimnoe  of  the 

the  qaestion  of  general  liability,  tnat  game, 
each  liability  existed  if  the  person 
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near  one  of  his  oatbnildings  into  wMch  he  intended  to  remove  the 
contents  of  the  tabs,  and  the  plaintifiPs  horse  took  fright  thereat 
and  ran  away,  it  was  held  that,  if  the  sled  had  been  left  there  for 
an  unreasonable  time,  so  as  to  become  a  nuisance,  he  was  liable  for 
the  consequences,  and  that  in  determining  that  question,  the  ques- 
tion as  to  whether  the  highway  was  much  or  little  frequented,  par- 
ticularly at  the  season  of  the  year  when  the  injury  happened,  was 
proper  to  be  considered,  but  that  the  fact  that  the  outbuildings  were 
not  in  a  condition  to  receive  the  contents  of  the  tubs,  so  that  it 
was  more  convenient  for  the  defendant  to  leave  the  sled  and  tubs 
in  the  highway,  was  not  a  circumstance  to  be  considered,  as  his 
cormefhience  was  subservient  to  the  righis  of  pubUo  travel^  am,d 
could  not  he  set  vp  to  excuse  am,  vmZawful  act^  So  generally,  an 
individual  or  corporation  is  liable  to  any  person  for  injuries  from 
any  obstruction  by  him  or  it  placed  in  a  highway,  or  over  it  so  as 
to  impede  travel  or  endanger  the  safety  of  travelers  over  it,  m 
whatever  form  it  may  exist,*  and  if  a  town  or  city  is  compelled 
to  pay  damages  for  injuries  resulting  to  a  traveler  from  an  ob- 
struction placed  there  by  a  third  person,  he  is  liable  to  the  town 
or  city  for  such  damages.* 

Sso.  272.  Ihccavatloiuiiiuide under  prop«r  authority.^ But  it  seems 
when  the  excavation  is  made  by  permission  of  the  proper  author- 
ities, if  proper  guards  are  erected,  and  they  have  been  removed 
or  put  in  unsafe  condition  by  some  stranger,  and  without  the 
knowledge  of  the  owner  or  occupier  of  the  premises,  and  he  is 
not  changeable  with  want  of  proper  care  in  respect  thereto,  he  is 
not  liable,  although,  if  unauthorized,  no  degree  of  care  would 
avoid  liability.* 

Sec.  273.  'BxdkvModm  made  by  authority  must  be  properly  guarded 
and  every  means  adopted  for  proteotlon  of  public. —  So   where   a   person 

^  Jndd  V,  Fargo,  107  Mass.  364.  4  Cash.  (Mass.)  275 ;  Wobnm  v.  Hen- 

'  Vosbargh  «.  Moak,l  Gash.  (Mass.)  shaw,  101  Mass.  193. 

453;  Ksightv.  Goodyear  India  Rab-  « Proctor  «.  Harris,  4  C.  &  P.  887; 

ber  Co.,  88  Conn.  438;  Waldron  9.  Daniels «.  Potter,  id.  262;  Drew  i).  New 

Beny,  51  N.    H.  136;  Milarkey  v.  River  Co.,  6  id.  754 ;  Jarvis  «.  Dean,  11 

Foster,  6  Oregon,  878;  Wicks  v,  Kass,  Moore,  854;    Stevens  «.  Stevens,  11 

37  Mich.  464.  Mete.  (Mass.)  251 ;  McCamase.  Citizens' 

*  Westfield  e.  Mayo,  122  Mass.  100;  Oas-light  Co.,  40  Barb.  (N.   T.  Sap. 

LoweU  e.  Boston  k  Lowell  R.  R.  Co.,  Ct.)  880;  Brine  e.  Great  Western  R.  R. 

28  Pick.  (Mass.)  24 ;  LoweU  e.  Short,  Co.,  2  B.  &  S.  402. 
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has  been  aathorized  to  make  excavations  in  a  street,  by  the  proper 
authorities,  or  to  make  coal  openings  or  cellar  flap,  he  is  bound  at 
his  peril,  so  far  as  hmnan  foresight  can  provide  against  accident, 
to  keep  them  in  a  safe  condition ;  to  keep  them  properly  goarded ; 
to  have  them  properly  constmcted  and  securely  fastened ;  and  is 
liable  for  all  injuries  that  ensue,  that  could  have  been  prevented 
by  the  exercise  of  the  very  highest  degree  of  watchfulness  and 
care.' 

Sbo.  274.  Aixtliority  oanDOt  be  given  to  endangw  pidillo  nfiiCy^ 
rule  is  with  reference  to  all  such  authorized  acts,  that  the  individ- 
ual making  them  must  leave  the  street  or  walk  in  as  safe  a  con- 
dition as  it  would  be  if  the  excavation  had  not  been  made,  for 
the  city  government  cannot  exempt  itself  from  liability  for  in- 
juries resulting  from  an  unsafe  condition  of  the  streets,  and  can- 
not delegate  to  others  authority  to  make  them  so.  Hence,  even 
when  a  city  authorizes  an  excavation  to  be  made,  its  authority  to 
make  it  only  warrants  its  being  made  in  such  a  manner  as  shall 
not  in  any  measure  detract  from  the  safety  of  the  streets  for  pub- 
lic travel.  And  as  the  city  itself  cannot  justify  against  a  nui- 
sance created  by  its  officers,  neither  can  any  person  justify  against 
a  nuisance  created  under  a  license  from  the  city.'    A  city  cannot 

>  Irvine  «.  Wood,  61  N.  Y.  224 ;  Ir-  suitable  from  any  canae,  but  upon  th^ 

y\nev.  Fowler,  5  Bob.  (N.  Y.  Sap.  Ct.)  fact  that  the  ttane  wai  uruttfe  at  ths 

482 ;  Chicago  v.  Bobbins,  2  Black  (U.  time  when  the  if^rp  ht^ppened.    When 

S.),  418 ;  Jones  «.  Bird,  6  Bam.  &  Aid.  the  stone  became  onsafe  from  any 

887 :  Whitehouse  v.  Fellows,  10  C.  B.  cause,  the  area  was  a  pubUc  nuUance, 

(N.S.)765;  Brownlow  9.  Met.  Board,  18  in  like  manner  as  any  injuir  or  ob- 

id.  768 ;  Cashing  «.  Adams,  18  Pick,  straction  to  the  street  would  be,  and 

(Mass.)  110;  Uomano.  Stanley,  66  Penn.  the  defendants  who  oontinoed  it  were 

St.  464 ;  Hayes  v.  Gallagher,  72  id.  186;  responsible  for  it  to  the  public  and  to 

McCamus  e.  C.  G.  Co.,40  Barb.  (N.  Y.  individuals  who  sustained   damages 

8.  C.)  380;  Drew  o.   New  Biver  Co.,  6  from  it  without  negliffence  on  their 

C.  ft  P.  754.  part.    They  were  bound,  at  their  peril, 

*  Irvine  v.  Wood,  4  Bobt.  (N.  Y.  Sup.  to  keep  the  area  covered  in  »ueh  a  man- 

Ct.)  188.    InCongreve  e.  Morgan,  18  nerthatitwnUdbeoiettfeasifihearea 

N.  Y.  84,  which  was  an  action  for  in-  had  not  been  built.     This  measure  of 

juries  sustained  by  falling  into  an  area  liability  is  essential  to  the  public  in- 

on  Thirty-first  street,  in  New  York  terests  and  the  protection  of  the  rigbts 

city,  by  reason  of  the  breaking  of  a  of  individuals.'   In  Dygertv.  Schenck, 

flagstone  in  the  walk  in  the  front  of  28  Wend.  (N.  Y.)..446,  the  defendant 

the  defendant's  premises,  Strong,  J.,  dug  a  ditch  across  the  highway  on  his 

laid  down  the  rule  as  foUows:  "  The  own  premises  to  conduct  the  water  to 

liability  of  the  defendants  does  not  de-  his  premises,   and  erected  a  bridge 

pend  upon  their  negligence  in  provid-  across    the    ditch.      The    plaintiffs 

ing  an  unsuitable  stone,  or  continuing  horse  f  eU  throogh  the  bridge  by  resson 

the  use  of  it  after  it  hikd  become  on-  of  the  breaking  of  a  plank,  and  this 
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authorize  any  encroachment  upon  or  obstruction  of  a  public  street, 
or  any  part  of  it  that  is  inconsistent  with  the  reasonable  safety  of 
transit  over  it.  Hence,  it  cannot  authorize  the  construction 
of  stoops,  steps,  bow  windows  or  other  projections  upon  or  over 
a  street  or  walk  that  interferes  with  the  convenience  or  safety  of 
travel* 

Sec.  275.  Breotioiui  near  a  highway  mmt  be  lo  oonstrooted  as  not  to 
endanger  safety  of  travelen.  Daniels  v.  Potter. —  As  has  been  pre- 
viously stated  every  person  in  traveling  upon  a  public  street  has 
a  right  to  absolute  safety,  while  in  the  exercise  of  ordinary  care, 
against  all  accidents  arising  from  obstructions  of  or  imperfections 
in  the  street,  and  this  applies  as  well  to  what  is  in  the  street  as  to 
what  is  over  it. 

Therefore,  a  building  with  a  pitch  roof  extending  over  a  public 
street  or  walk,  or  so  near  thereto  that  the  rain  or  snow  falling 
upon  the  roof,  or  the  ice  accumulating  thereon  in  winter,  descends 
upon  the  street  so  as  to  injure  either  the  person  or  property  of 
those  lawfully  traveling  there,  is  a  nuisance,  and  the  owner  is 
liable  for  all  damages  arising  therefrom ;  and  the  fact  that  he  is 
not  in  possession  of  the  premises,  and  has  no  right  to  enter  to 
remove  the  ice  or  snow  that  may  accumulate  there,  is  no  defense 
to  an  action  against  him  for  mjuries  arising  therefrom.    The  roof 

action  was  bioaeht  tot  the  damages.  Smith,  18  N.  Y.  84;  Chicago  v.  Bobbins, 

Ck>WBN,J.,inderiyeringthejadgment  2  Black    (U.  S.),  418;    Davis  e.  The 

of  the  court,  said:  "The  defendant  Mayor,  etc,  14  N.   T.  SOS;    Com.   v, 

committed  no  trespass  In  dig|^g  the  Nashua  &  LoweU  Bailroad  Co.,  2  Gray 

ditch.    It  was  on  his  own  soil.     The  (Mass.),  64;  Com.  «.  Vt.  &  Mass.  Bail- 

only  right  adverse  to  his,  was  one  to  road  Co.,  4  id.  22;    Com.  «.   Erie& 

have  a  common  highway  for  the  pur-  Northeast  Bailroad  Co.,  27  Penn.  St. 

poses  of  travel.    AU  the  public  could  889;  McCamuBi).Ghis-lightCo.,40Barb. 

require  uku,  ihat  he  should  make  and  (N.  Y.  S.  C.)  880 ;  8elden  v.  Delaware 

ktip  the  road  as  good  ae  it  was  before  a  Hudson  Canal  Co.,  29  N.  T.  634; 

he  dug  the  ditch,    •    •    *    Any  act  of  Stevens  «.  Stevens,  ll  Mete.  (Mass.) 

an    individual  done    to  a  highway,  251;  Jones  e.  Bird,  5  B.  &  Aid.  887; 

tiiongh  performed  on  his  own  soil,  if  Brownlow  e.  Metropolitan  Board,  18  C. 

U  detracts  from  the  safety  of  travelers,  B.  (N.  S.)  7(S8 ;  Brine  v.  Great  Western 

is  a  nuisance."    Hart  e.  The  Mayor,  Railroad  Co.,  2  B.  &  S.  402. 
etc,  9  Wend.  (N.  T.)  (»7 ;  Congreve  v. 

1  Commonwealth  v,  Blaisdell,  107  Irvine  e.  Fowler,  5  Bobt.  (N.  T.  Sup. 
Mass.  284;  Congreve  e.  Smith,  18  N.  Ct.)  482;  Harlow  e.  Humiston,  6 
T.  79;  Congreve  e.   Morgan,  id.  84;    Cow.  (N.  Y.)  189. 

87 
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itfielf  in  such  a  poBition  is  a  nuisance.^  It  would  seem  that  all 
sign-boards,  cornices,  blinds,  awnings  and  other  things  projecting 
over  a  walk,  or  so  situated  with  reference  thereto  that  if  they  fall 
they  may  do  injury  to  travelers,  as  well  as  things  set  against  the 
building,  or  swinging  doors,  are  nuisances,  unless  so  secured  as 
to  be  absolutely  safe,  and  the  person  maintaining  them  is  liable 
for  all  injuries  arising  therefrom,  except  such  as  are  attributable 
to  inevitable  accident.*  Tiie  same  is  also  true  in  reference  to 
things  falling  from  the  windows  or  roofs  of  houses. 

1  a  building  ao  erected  that  its  roof  a  sign  or  banner  over  the  street    Doe 

overhangs  the  street  is  a  nuisance,  and  care  was  observed  in  the  construction 

its  erection  and  maintenance  is  an  in-  and  fastening  of  the  sign.     It   was 

dictable  oflfense.    Garland  v.  Towne,  blown  down  by  an  extraordinary  gale, 

55  N.  H.  55.     So  a  cornice.    Grove  v.  and  in  its  fall  a  bolt,  which  was  a  part 

Fort  Wayne,  45  Ind.  429.     In  Massa-  of  the  fastenings,  was  hurled  into  the 

chusetts  a  different  rule  prevails,  and  window  of   the  plaintiff's  building, 

the  tenant  alone  is  liable  for  such  in-  causing  the  injury  for  which  suit  was 

i'uries  unless  the  landlord  has  charged  brought, 
limself  with  the  duty  of  removing  the  Chapman,  0.  J.,  said  :  "  If  the  de- 
snow  and  ice,  by  covenanting  to  make  fendant's  sign  had  been  rightfully 
repairs.  Kirby  v.  Boylston  Market  placed  where  it  was,  the  question 
Association,  14  Grav  (Mass.),  249;  Mel-  would  have  been  presented  whether 
len  V.  Morrill,  126  Mass.  545,  or  unless  he  had  used  due  care  in  securing  it. 
he  retains  possession  of  a  part  of  the  If  he  had  done  so,  the  injury  would 
building  himself,  and  has  control  have  been  done  without  his  fault,  by 
thereof.  Milford  v.  Holbrook,  9  Allen  the  extraordinary  and  unusual  gale  of 
(Mass. )«  17;  La  Rue  v.  Farren  Hotel  wind  which  hurled  it  across  the  street 
Co.,  116  Mass.  67.  and  against  the    plaintiff's  window. 

« Shepley  v.  Fifty  Associates,  101  The  party  injured  has  no  remedy  for 
Mass.  251 ;  Cogswell  v.  Lexington,  4  an  injury  of  this  character,  because  it 
Cush.  (Mass.)  807 ;  Hayden  v.  Attle-  is  produced  by  the  via  mqj&r.  For  ex- 
boro,  7  Gray  (Mass.),  338;  Rice  v.  ample,  a  cJiimney  or  roof  properly 
Montpelier,  19  Vt.  470 ;  Cobb  v.  Stand-  constructed  and  secured  with  reason- 
ish,  14  Me.  198 ;  Willey  v.  Portsmouth,  able  care  may  be  blown  off  by  an  ex- 
35  N.  H.  303 ;  Taylor  v,  Peckham,  5  traordinary  gale  and  injure  a  neigh- 
Am.  Rep.  579;  Jones  v,  Boston,  6  id.  boring  building;  but  this  is  no  ground 
194,  where  it  is  held  that,  while  the  of  action.  But  the  defendant's  sign 
city  is  not  liable  for  injuries  resulting  was  suspended  over  the  street  in  vie 
from  insecure  signs,  awnings,  etc.,  yet  lation  of  a  city  ordinance.  (Suppose 
the  individuals  maintaining  them  are;  there  had  been  no  ordinance,  would 
Hixon  V.  Lowell,  13  Gray  (Mass.),  59  ;  not  his  liability  have  been  the  same?) 
Rowell  V.  Lowell,  7  id.  100 ;  Trenor  v.  His  suspension  of  the  sign  over  a  pab- 
Jackson,  46  How.  Pr.  (N.  Y.)  389 ;  lie  street,  whereby  the  safety  of  per- 
Byrne  9.  Boadle,  33  L.  J.  Excb.  13  ;  sons  in  the  street  was  endangered,  was 
Domat,  Civ.  L.  2,  tit.  33,  1,  10,  11 ;  a  pvhlU  nuisemce  which  the  city  coald 
Scott  f>.  London  Dock  Co.,  84  L.  J.  not  license,  and  for  which  the  defend- 
Exch.  17.  also  22.  ant  was  subject  to  indictment  at  com- 

In  Salisbury  «.   Herchenroder,  106  mon  law. 

Mass.  458  (8  Am.  Rep.  354),  which  was  It  is  contended  that  the  act  of  the 

an  action  to  recover  for  injuries  done  defendant  was  a  remote,  and  not  a 

to  a  buUding  owned  and  occupied  by  proximate  cause  of  the  injury.    But  it 

the  defendants  on  Avon  street,  Boston,  cannot  be  regarded  as  less  proximate 

The  defendant  was  the  owner  of  an  than  if  the  defendant  had  placed  the 

adjoining  building,  and  had  suspended  sign  there  whUe  the  gale  was  blowing ; 
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In  Danids  v.  PoUeVy  the  defendant  was  a  tradesman  and 
maintained  a  cellar  door  which  opened  over  the  walk  and  set 
back  against  his  house,  and  had  provided  no  fastening  to  hold  the 
door  back  when  it  was  thus  thrown  back.  A  little  boy  playing 
with  the  door  threw  it  over  upon  the  plaintijBE  who  was  passing 
in  the  street,  and  broke  his  leg.  It  was  held  that  the  defendant 
was  liable  for  the  damages  resulting  from  the  injury.  Where, 
however,  a  right  has  been  acquired  to  maintain  such  a  door  by 
prescription,  before  the  street  is  adopted  as  such,  or  where  the 
person  maintaining  it  is  authorized  to  do  so  by  the  city  authorities, 
he  is  only  liable  for  a  lack  of  reasonable  precaution  in  guarding 
against  such  accidents,  or,  in  the  language  of  Tindall,  C.  J.,  in 
the  same  case :  ^^  A  tradesman  under  such  circumstances  is  not 
bound  to  adopt  the  strictest  means  for  preventing  accidents,  but 
he  is  bound  to  use  reasonable  precaution,  such  as  might  be  ex- 
pected from  a  reasonable  man."  * 

Sbc.  276.  Rule  in  Vale  v.  BUwr—  In  Yale  V.  Bliss*  the  defend- 
ants made  an  excavation  on  and  in  front  of  their  own  premises 
adjoining  the  street,  and  threw  out  a  quantity  of  stone  and  dirt 

for  he  kept  it  there  antU  it  was  blown  natand  caase  oontribatee  to  produce  an 
awaj.  In  this  reapect  it  is  Uke  the  injury,  which  could  not  liave  happened 
case  of  Dickinson  f>,  Boyle,  17  Pick,  without  the  unlawful  act  of  the  defend- 
(Maaa.)  78.  The  defendant  had  wrong-  ant,  does  not  make  the  act  bo  remote  aa 
f  ttUy  placed  a  dam  across  the  stream  to  excuse  him.  The  case  of  Dickinson 
on  the  plaintiffs  land,  and  allowed  it  9.  Boyle  rests  upon  this  principle, 
to  remain  there,  and  a  freshet  came  See,  also.  Woodward  v.  Abom,  35  Me. 
and  swept  it  away  and  the  defendant  271,  where  the  defendant  wrongfully 
was  hela  liable  for  the  consequential  placed  a  deleterious  substance  near 
damage.  It  is  also  in  this  respect  like  the  plaintiff's  well  and  an  extraordi- 
placin^  a  spout  by  means  of  which  nary  freshet  caused  it  to  spoil  the 
the  rain  that  falls  is  subsequently  car-  water ;  also,  Barnard  «.  Pavor,21  Pick, 
ried  upon  the  plaintiff's  land.  The  (Mass.)  878,  where  the  plaintiff's  prop- 
act  of  pladng  the  spout  does  not  alone  erty  was  consumed  by  a  fire  carelessly 
cause  the  injury,  the  action  of  the  set  by  the  defendant  on  an  adjoining 
water  must  mterTene  and  this  mav  lot;  also,  Pittsburgh  City  v.  Grier,  22 
not  occur  for  some  time  afterward,  Penn.  St.  54;  Scott  v.  Hunter,  46  id. 
yet  the  placing  of  the  spout  was  the  192 ;  Polack  t>.  Pioche,  85  Cal.  416.'* 
proximate  canse.  So  the  force  of  gravi-  The  cornice  of  a  building  projecting 
tation  brings  down  a  heavy  substance,  over  a  sidewalk  in  such  a  manner  as 
yet  a  person  who  carelessly  places  a  to  be  dangerous  to  travelers,  is  a  nui- 
heavy  substance  where  this  force  will  sanoe.  Grrove  e.  Fort  Wayne,  45  Ind. 
bring  it  upon  another's  head,  does  the  420.  So  the  projection  of  a  bow  win- 
act  which  proximately  causes  the  in-  dow  may  be  a  nuisance.  Jenks  v 
jary  that  prodoces  it   The  fact  that  a  Williams,  115  Mass.  217. 

M  0.  ft  P.  262.  *50  Barb.  (N.  Y.)  858. 

^Proctor  o.  Harris,  4  C.  ft  P.  887. 
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which  was  piled  on  the  sidewalk.  The  plaintiff,  while  walking 
along  the  street  on  a  dark  night,  came  in  contact  with  the  pile  of 
earth  and  stones  so  thrown  on  the  walk  of  the  defendant,  and  to 
avoid  it,  and  in  his  efforts  to  pass  along,  followed  around  on  the 
premises  of  the  defendant  and  fell  into  the  excavation  and  was 
seriously  injured. 

The  court  held  that  the  defendants  were  liable.  Gilbbbt,  J., 
in  delivering  the  opinion  of  the  court,  adopted  the  doctrine  of 
Bird  V.  HoUbrook^  and  says :  "  These  cases  afiirm  the  liability  of  a 
party  who  makes  an  excavation  upon  his  own  land  so  near  to  a 
highway  that  a  person  lawfully  using  the  highway,  and  using  or- 
dinary caution,  accidentally  slipping  might  fall  into  it,  on  the 
ground  that  such  excavations  amount  to  a  public  nuisance.  We 
think  the  principle  is  a  sound  one." 

Sbo.  277.  Insecure  areas  In  publio  footwayv.—  A.n  area  opening  into 
or  an  excavation  by  the  side  of  any.public  footway  or  highway,  or 
so  near  thereto  that  persons  lawfully  using  the  way  with  ordinary 
care  might  by  accident  fall  into  it,  \&per  Be  a  nuisance,  and  only 
ceases  to  be  such  when  proper  means  are  taken,  as  by  an  inclosure 
or  otherwise,  to  guard  against  it.'  And  the  existence  of  similar 
apertures  all  through  the  city  does  not  operate  in  the  slightest 
measure  as  a  defense.'  It  must  either  be  actually  inclosed,  or  be 
protected  with  lights  in  the  night  time,  so  that  a  person  using  or- 
dinary care  would  avoid  the  danger.* 

Sbo.  278.  Rule  In  Barnes  v.  Ward.—  In  Bames  Y.  Ward^  it  was 
held  that  where  a  person  excavates  in  his  own  ground,  adjoining 

1  Bird  V.  Holbrook,  4  Bing.  028,  and  tion  is  each  as  to  render  the  town  or 

the  other  English  cases  cited,  atnU,  an  individaal  making  it  liable  aa  for  a 

*  Temperance    Hall  Association  of  nuisance  depends  entirely  upon  ite  lo- 

Trenton  v.  Giles,  88  N.  J.  L.  260 ;  Bacon  cation  in  reference  to  the  street  or 

e.  The  City  of  Boston,  8  Cash.  (Mass.)  highway.    In  one  case,  where  the  ex- 

174 ;  Chicago  v.  Bobbins,  2  Black  (U.  cavation  was  a  foot  or  two  ontside  the 

S.),  418 ;  Veazie  v,  Penobscot  R.  R.  Co.,  limits  of  the  highway,  it  was  held  that 

49  Me.  il9;  Silvers  e.  Nerdlinger,  80  the  owner  was  not  liable.     Howland 

Ind.  53 ;  State  of  New  Jersey  v.  So-  v,  Vincent,  10  Mete  (Mass.)  871. 

dety  for  Establishing  Usef al  Mann-  <  Barnes  v.  Ward.  9  C.  B.  892. 

factures,  42  N.  J.  L.  504;  Barnes  v.  ^HonnseUi^.  Smith,  7  C.  B.  (N.  S) 

Ward,  9  C.  B.  892 ;  Hadley  e.  Tavlor,  781 ;  Temperanoe  Hall  Association  v. 

L.  R.,  1  C.  P.  58;  Oliver  v.  Worcester,  GUles,  avJU  ;  Binks  «.   S.  G.  &.  B.  D. 

102  Mass.  489.    In  this  class  of  cases,  Co.,  8  B.  &  S.  244. 

the  question  as  to  whether  an  ezcava-  *  14  Jurist,  884. 
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a  highway,  so  that  the  nse  of  such  highway  is  rendered  unsafe  to 
the  public,  using  ordinary  care,  the  person  so  making  the  excava- 
tion is  liable  in  damages  for  all  the  consequences.  In  such  cases 
the  liability  arises  from  the  possession  as  well  as  the  ownership  of 
the  premises,  and  it  is  therefore  suf&cient  to  set  up  the  fact  of  the 
defendant  being  in  possession  of  the  premises,  with  the  appurte- 
nances, of  which  the  excavation  is  a  part 

Sbc.  279.  BnlelnOhloagov.Robbiii&— In  Chicago  v.  R(Xbin%^  it 
was  held  that  any  pereon  who  used  the  streets  of  a  city,  so  as  to 
produce  injury  to  another  in  the  lawful  use  of  the  street,  is  liable 
therefor,  and  that,  if  the  city  or  other  municipal  corporation  has 
been  compelled  to  respond  in  damages  to  a  person  receiving  an 
injury  therefrom,  it  may  have  its  remedy  over,  against  the  person 
from  whose  unlawful  use  of  the  streets  the  injury  occurred.  And 
it  was  also  held  in  this  case  that  when  the  work  is  done  by  a  con- 
tractor, if  the  necessary  result  of  doing  the  work  is  to  create  a  nui- 
sance, the  principal  is  liable  for  all  damages  that  result  therefrom ; 
and  thaf,  if  the  nuisance  result  from  the  mwnner  in  which  the 
work  is  done,  and  not  as  a  necessary  result  of  doing  the  work,  the 
contractor  alone  is  liable  for  the  damages.' 

*  3  Blaek  (U.  S.),  418.  oar  jadffment  cannot  shirk  its  respon- 

*  Bnt  not  if  the  corporation  itself  sibiUtj  in  that  regard,  by  the  circam- 
eoDtributed  to  the  nuisance.  Knox  «.  stance  that  it  has  let  certain  work  that 
Sterling,  78  111.  214.  In  a  recent  case  it  was  bonnd  to  do,  to  a  contractor, 
before  Uie  Supreme  Court  of  Indiana  who  ought  not  to  have,  but  who,  in 
it  has  been  decided  that,  whether  the  executing  his  work,  in  fact  has,  ren- 
work  done  by  a  contractor  for  a  muni-  dered  the  streets  unsafe.  It  seems  to 
opal  corporation  in  a  public  street  is  us  that  a  rule  that  permits  them  to 
PM*  10  a  nuisance  or  not,  the  corpora-  shift  their  liability  upon  a  contractor 
tion  cannot  shield  itself  from  liability,  in  this  respect  is  opposed  to  sound 
if  a  nuUance  in  fact  reitdts  ther^om,  public  policy,  in  that  it  permits  a  re- 
City  of  Logansport  v.  Dick,  11  Cent,  taxation  of  that  vigilance,  in  reference 
U  J.  148.  See,  also.  Brooks  v.  Somer-  to  public  safety,  that  the  law  has  im- 
^Ue,  106  Mass.  271 .  This  case  in-  posed.  A^in,  where  the  law  imposes 
▼elves  a  wide  departure  from  the  gen-  this  duty,  it  seems  to  us  that  they  can* 
eral  rule,  but  it  nas  always  seemed  to  not  evade  it  in  any  such  manner.  But 
ufl  that  there  is  a  wide  distinction  be-  the  rule  is  as  stated  in  the  text,  and 
tween  the  liability  of  a  person  charged  probably  the  only  manner  in  which  a 
^tli  a  pubUc  duty,  and  that  of  an  in-  change  can  be  effected  is  through  the 
dividoal  acting  upon  his  own  account,  intervention  of  the  legislature.  CSty 
A  dty  or  other  municipal  corporation  of  Erie  v,  Caulkins,  85  Penn.  St.  24f ; 
charged  by  law  with  the  duty  of  keep-  Mayor,  etc.,  of  Nashville  v,  Browne,  9 
Ing  its  streets  safe  for  public  travel,  in  Heisk.  (Tenn.)  1 . 
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Ssa  280.  Ral«  in  Oongrav«  v.  Soiitli^—  In  Congreve  v.  Smith,^ 
which  was  an  action  brought  to  recover  damages  for  personal  in- 
juries sustained  by  a  young  child  by  reason  of  being  precipitated 
into  an  area  under  the  sidewalk  in  front  of  the  defendant's  prem- 
ises, Thirty-first  street,  in  the  city  of  New  York,  by  the  breaking 
of  a  flag-stone  over  the  area,  it  appeared  upon  the  trial  that  the 
plaintiff  lived  with  his  father  in  the  second  story  of  the  building 
over  the  store,  and  that  the  plaintiffs  father,  by  permission  of  the 
defendant,  had  placed  some  of  his  goods  in  the  area,  but  used  it 
only  temporarily  and  paid  no  rent  therefor.  The  defendant  was 
the  owner  of  the  building,  but  did  not  occupy  any  portion  of  it. 
The  area  extended  under  the  street,*  and  was  covered  by  the  flag- 
stone in  question.  The  flagstone  was  set  by  a  contractor,  who 
contracted  to  do  all  the  work  in  a  workmanlike  and  substantial 
manner,  and  to  furnish  good  and  sufficient  materials  therefor.  ^ 
A  verdict  was  given  for  the  plaintiff  at  circuit,  and  the  question 
came  before  the  court  of  appeals,  where  the  opinion  was  deliv- 
ered by  Strong,  J.,  as  follows :  "  The  verdict  of  the  jury  involves 
the  finding  that  the  stone  covering  the  area  was  unsuitable  and 
unsafe  for  that  purpose,  wherefore  it  broke,  and  the  plaintiff  re- 
ceived the  injury  in  question.  The  area  was  wider  the  sur- 
face of  the  pvhlic  street^  and  was  maintained  for  the  benefit  of  the 
property  of  the  defendant,  and  the  stone  was  placed  over  it 
under  contractors  with  the  defendant  for  the  completion  of  the 
defendant's  building  in  pursuance  of  the  contract.  No  license 
from  the  city  for  the  area  was  proved.  It  certainly  is  just  that 
persons  who,  without  special  authority,  make  or  continue  a  cov- 
ered excavation  in  a  public  street  or  highway  for  a  private  pur- 
pose should  be  responsible  for  all  injuries  to  individuals  resulting 
from  the  street  or  highway  being  thereby  unsafe  for  its  appro- 
priate use,  there  being  no  negligence  by  the  parties  injured ;  and 
I  entertain  no  doubt  that  a  liability  to  that  extent  is  imposed  upon 
them  by  law.  *  *  *  The  general  doctrine  is,  that  the  public 
are  entitled  to  the  street  or  highway  in  the  condition  in  which  they 
placed  it ;  and  whoever,  witliout  special  authority,  materially  ob- 
structs it,  or  renders  its  use  hazardous,  by  doing  any  thing  upon, 

» 18  N.  Y.  79. 
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above  or  below  the  surface,  is  guilty  of  a  nuisanoe,  and,  as  in  all 
other  cases  of  a  public  nuisance,  individuals  sustaining  special  dam- 
age from  it,  without  any  want  of  due  care  to  avoid  injury,  have  a 
remedy  by  action  against  the  author  or  person  continuing  the  nui- 
sance. No  question  of  Tiegligeiice  ccm  <msej  the  act  hemg  wrong' 
ful.  It  is  as  much  a  wrong  to  impair  the  safety  of  a  street  by 
undermining  it,  as  by  placing  objects  upon  it.  There  can  be  no 
difference  in  regard  to  the  nature  of  the  act  or  the  rule  of  liability 
whether  the  fee  of  the  lands  within  the  limits  of  the  easement  is  in 
a  municipal  corporation,  or  in  him  by  whom  the  act  complained 
of  was  done ;  in  either  case  the  act  of  injuring  the  easement  is 
iUegal." 


Seo.  281.  Interference  by  owner  of  thelise.—  The  owner  of  the  fee 
in  the  highway  has  no  more  right  to  do  any  act  upon  the  highway 
that  will  endanger  the  safety  of  public  travel  than  a  stranger.  The 
public  easement  is  superior  to  all  other  rights,  and  no  one  has  any 
right  to  impair  it  in  the  slightest  d^ree  —  not  even  the  owner  of 
the  soil.  It  is  true  that  he  may  maintain  trespass  against  one  who 
abuses  his  right  of  transit  over  it,  or  ejectment  against  one  who 
encroaches  upon  any  part  of  it,  and  that  ho  may  do  any  act  upon 
it  that  does  not  in  anywise  impair  the  value  or  safety  of  the  pub- 
lic easement.  The  public  takes  an  easement  in  the  land  for  the 
use  of  the  public  for  the  purposes  of  transit,  and  such  uses  as  are 
incident  thereto,  but  the  beneficial  use  of  the  soil,  beyond  that, 
rests  in  the  owner  of  the  fee.  A  case  recently  came  before  the  su- 
preme court  of  New  York,  at  general  term,  involving  a  discussion 
of  these  questions,  and  presenting  the  true  doctrine  of  the  rela- 
tive rights  of  the  public  and  the  owner  of  the  fee,  as  forcibly  as 
any  case  that  has  come  under  my  observation,  and  the  clear  and 
terse  manner  in  which  it  is  enunciated  will  commend  it  as  a  high 
authority  upon  this  question.  I  refer  to  the  case  of  Strickland  v. 
Woolworth.  *  The  action  was  brought  against  the  defendant  to 
recover  damages  for  destroying  certain  roadways  built  by  the 
plaintiff  from  the  traveled  track  of  the  highway  to  his  land  adjoin- 
ing. The  plaintiff  owned  the  land  on  both  sides  of  the  highway. 
It  appeared  that  the  traveled  bed  of  the  highway  on  the  side-hill 
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Seo.  280.  Ral«  in  Oongnw  v.  Soiitli^—  In    Ootiffreve  v.   Smiih,^ 
which  was  an  action  brought  to  recover  damages  for  personal  in- 
juries sustained  by  a  young  child  by  reason  of  being  precipitated 
into  an  area  under  the  sidewalk  in  front  of  the  defendant's  prem- 
ises, Thirty-first  street,  in  the  city  of  New  York,  by  the  breaking 
of  a  flag-stone  over  the  area,  it  appeared  upon  the  trial  that  the 
plaintiff  lived  with  his  father  in  the  second  story  of  the  building 
over  the  store,  and  that  the  plaintiflPs  father,  by  permission  of  the 
defendant,  had  placed  some  of  his  goods  in  the  area,  but  used  it 
only  temporarily  and  paid  no  rent  therefor.     The  defendant  was 
the  owner  of  the  building,  but  did  not  occupy  any  portion  of  it. 
The  area  extended  under  the  street,  and  was  covered  by  the  flag- 
stone in  question.     The  flagstone  was  set  by  a  contractor,  who 
contracted  to  do  all  the  work  in  a  workmanlike  and  substantial 
manner,  and  to  furnish  good  and  sufficient  materials  therefor.^ 
A  verdict  was  given  for  the  plaintiff  at  circuit,  and  the  question 
came  before  the  court  of  appeals,  where  the  opinion  was  deliv- 
ered by  Strong,  J.,  as  follows :  "  The  verdict  of  the  jury  involves 
the  finding  that  the  stone  covering  the  area  was  unsuitable  and 
unsafe  for  that  purpose,  wherefore  it  broke,  and  the  plaintiff  re- 
ceived the  injury  in   question.     ITie  area  was  under  the  sur- 
face of  the  public  street^  and  was  maintained  for  tlie  benefit  of  the 
property  of  the  defendant,  and  the  stone   was  placed   over   it 
under  contractors  with  the  defendant  for  the  completion  of  the 
defendant's  building  in  pursuance  of  the  contract.     No  license 
from  the  city  for  the  area  was  proved.     It  certainly  is  just  that 
persons  who,  without  special  authority,  make  or  continue  a  cov- 
ered excavation  in  a  public  street  or  highway  for  a  private  pur- 
pose should  be  responsible  for  all  injuries  to  individuals  resulting 
from  the  street  or  highway  being  thereby  unsafe  for  its  appro- 
priate use,  there  being  no  negligence  by  the  parties  injured  ;  and 
I  entertain  no  doubt  that  a  liability  to  that  extent  is  imposed  upon 
them  by  law.     *     *     *     The  general  doctrine  is,  that  the  public 
are  entitled  to  the  street  or  highway  in  the  condition  in  which  they 
placed  it ;  and  whoever,  witliout  special  authority,  materially  ob- 
structs it,  or  renders  its  use  hazardous,  by  doing  any  thing  upon, 

» 18  N.  Y.  79. 
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above  or  below  the  surface,  is  guilty  of  a  nuisance,  and,  as  in  all 
other  cases  of  a  public  nuisance,  individuals  sustaining  special  dam- 
age from  it,  without  any  want  of  due  care  to  avoid  injuiy,  have  a 
remedy  by  action  against  the  author  or  person  continuing  the  nui- 
sance. No  question  of  negligeiioe  can  a/rise^  theacthemg  wrong- 
ful. It  is  as  much  a  wrong  to  impair  the  safety  of  a  street  by 
undermining  it,  as  by  placing  objects  upon  it.  There  can  be  no 
difference  in  regard  to  the  nature  of  the  act  or  the  rule  of  liability 
whether  the  fee  of  the  lands  within  the  limits  of  the  easement  is  in 
a  municipal  corporation,  or  in  him  by  whom  the  act  complained 
of  was  done ;  in  either  case  the  act  of  injuring  the  easement  is 
iUegal." 


Sec.  281.  Interfereno«  by  owner  of  the  fear—  The  owner  of  the  fee 
in  the  highway  has  no  more  right  to  do  any  act  upon  the  highway 
that  will  endanger  the  safety  of  public  travel  than  a  stranger.  The 
public  easement  is  superior  to  all  other  rights,  and  no  one  has  any 
right  to  impair  it  in  the  slightest  degree  —  not  even  the  owner  of 
the  soil.     It  is  true  that  he  may  maintain  trespass  against  one  who 
abuses  his  right  of  transit  over  it,  or  ejectment  against  one  who 
encroaches  upon  any  part  of  it,  and  that  he  may  do  any  act  upon 
it  that  does  not  in  anywise  impair  the  value  or  safety  of  the  pub- 
lic easement.     The  public  takes  an  easement  in  the  land  for  the 
use  of  the  public  for  the  purposes  of  transit,  and  such  uses  as  are 
incident  thereto,  but  the  beneficial  use  of  the  soil,  beyond  that, 
rests  in  the  owner  of  the  fee.     A  case  recently  came  before  the  su- 
preme court  of  New  York,  at  general  term,  involving  a  discussion 
of  these  questions,  and  presenting  the  true  doctrine  of  the  rela- 
tive rights  of  the  public  and  the  owner  of  the  fee,  as  forcibly  as 
any  case  that  has  come  under  my  observation,  and  the  clear  and 
terse  manner  in  which  it  is  enunciated  will  commend  it  as  a  high 
authority  upon  this  question.     I  refer  to  the  case  of  Strickland  y. 
Wodworth.  *     The  action  was  brought  against  the  defendant  to 
recover  damages  for  destroying  certain  roadways   built  by   the 
plaintiff  from  the  traveled  track  of  the  highway  to  his  land  adjoin- 
ing.    The  plaintiff  owned  the  land  on  both  sides  of  the  highway. 
It  appeared  that  the  traveled  bed  of  the  highway  on  the  side-hill 

»3T.  &  C.  (N.  T.)  286. 
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had  been  graded  up  to  the  point  in  question,  some  four  or  six  feet, 
so  that  plaintiff  could  not  pass  to  a  house  and  spring  that  he  owned 
on  the  highway.  Ue  accordingly  erected  the  roadway  and  a  wall 
leading  from  the  highway  across  a  stream  that  crossed  the  high- 
way to  his  land.  The  defendant  tore  away  the  wall  and  road- 
ways, and  justified  his  action  upon  the  ground  that  it  prevented 
him  from  watering  his  cattle  in  the  stream,  as  he  had  been  accus- 
tomed to  do  for  more  than  twenty  years,  and  was  a  nuisance. 

E.  Dabwin  SMrTH,  J.,  in  delivering  the  opinion  of  the  court, 
said  :  ^'  The  defendant  had  no  rights  in  the  highway  except  to 
travel  over  it  as  an  ordinary  traveler,  and  this  right  was  in  nowise 
interfered  with,  interrupted  or  hindered  by  the  plaintiflPs  erection. 
He  had  no  easement  in  the  highway  for  the  purpose  of  access  to 
the  creek  intersected  by  the  same,  or  any  rights  in  said  highway 
of  a  private  nature.  The  defendant  might  just  as  well  have  cut 
down  the  shade  trees  which  the  plaintiff  might  have  set  out  in 
front  of  his  premises  on  either  side  of  the  highway,  or  have  torn 
up  the  walk  from  his  front  gate  to  the  road,  as  to  have  torn  away 
the  erection  in  question." 

The  doctrine  of  this  case  is  really  this :  The  public  acquires  no 
right  to  a  stream  crossing  the  highway,  by  the  laying  out  of  a  high- 
way across  the  same.  It  simply  takes  an  easement  for  the  uses  of 
public  travel  over  the  soil  of  the  highway. 

No  person  can  acquire  any  beneficial  easement  by  a  long  user 
of  a  stream  of  water,  or  any  thing  else  located  upon  a  highway  or 
where  the  easement  can  only  be  enjoyed  by  using  the  highway 
as  a  medium  to  its  enjoyment.  I  am  not  aware  that  this  very 
question  has  ever  been  before  the  courts  before,  but  the  sound- 
ness of  the  doctrine  is  apparent.  No  person  can  acquire  a  private 
easement  in  a  public  highway.  He  may  use  it  as  a  highway  so 
long  as  the  public  sees  fit  to  devote  it  to  that  use,  but  when  the 
public  authorities  see  fit  to  abandon  it,  and  establish  a  new  way, 
the  soil  reverts  to  the  adjoining  owner  free  from  all  easements,  and 
entirely  rid  of  any  burdens,  except  such  as  existed  before  it  be- 
came a  highway,  consequently  an  easement  in  the  water  of  a  stream 
crossing  the  highway  cannot  be  acquired,  because  it  is  liable  at  any 
time  to  be  destroyed  or  ended  by  a  discontinuance  of  the  road,  and 
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therefore  cannot  exist  as  a  servitude  upon  the  estate  upon  which 
the  stream  is  located. 

Sec.  282.  lieglslatiTeaatborityrestrio ted.— Where  an  act  is  author- 
ized by  an  act  of  the  legislature  to  be  done,  that  would  be  a  nui- 
eance  except  for  such  authority,  the  grant  is  taken  subject  to  the 
restriction  that  the  highest  degree  of  care  will  be  exercised  that 
the  act  so  authorized  shall  not  operate  as  an  injury  to  the  public 
or  to  individuals.  Therefore  a  railroad  company  authorized  to  use 
steam  engines  upon  its  road  is  beund  to  use  those  that  are  pro- 
vided with  the  latest  and  best  improvements  to  prevent  the  escape 
of  sparks  from  its  smoke-stack,  or  of  fire  and  coals  from  its  fire- 
box ;  and  if  it  makes  use  of  engines  defective  in  these  respects, 
when  the  defect  might  be  remedied,  or  when,  by  the  use  of  a  dif- 
ferent class  of  engines,  the  danger  might  be  avoided,  the  engines 
^11  be  treated  as  nuisances,  and  the  company  is  liable  for  all  the 
damages  that  result  from  their  use.' 

Sbo.  283.  Railroad  grants  miist  be  ezeroised  in oonformity  to  oharter. — 

So,  too,  where  a  railroad  company  is  authorized  by  its  charter  to 
lay  its  tracks  in  a  certain  locality,  if  it  lays  the  track  in  another,  the 
road  becomes  a  nuisance  upon  every  highway  that  it  crosses.' 

1  King  «.  MorriB  &  Essex  B.  B.  Co.,  if  neoessarj,  the  road  might  pass  over 

18  N.  J.  Eq.  897 ;  B.  B.  Ck>.  «.  Wood,  or  under  or  across  the  highway.     The 

48  Oa.  565  ;  Potter  e.  Bonner,  d9  court  held  thac  this  did  not  authorize 
Ohio  St.  150;  Beg.  zr.  Telegraph  Co.,  the  company  to  widen  a  highway,  nor 
9  Cox^s  C.  C.  174;  veazie  v.  R.  B.  Co.,  to  provide  a  new  way  in  place  of  the 

49  Me.  119 ;  State  «.  B.  R.  Co.,  25  old  one,  even  though  the  new  way  or 
N.  J.  L.)  487  ;  Com.  «.  B.  B.  Co.,  27  the  alteration  of  the  old  one  was  more 
Penn.  St.  339  ;  Hughes  «.  B.  B.  Co.,  2  convenient  for  the  public.  And  that 
R.  I.  493.  in  this  respect,  when  the  company  in- 

*  In  Commonwealth  9.  Nashua  &  Low-  terfered   with  a  highway,  except   in 

ell  B.  R  Co.,  2  Gray  (Mass.)  54,  it  was  accordance  with  the  provisions  of  its 

held  that  the  construction  of  a  railroad  charter,  it  created  a  nuisance,  and  be- 

Across  a  highway  in  a  manner  different  came  liable  to  any  individual  for  dam- 

from  that   provided  by  law  is  a  nui-  a^es    that    he  sustained    therefrom, 

aance  and  renders  the  company  liable  iJso,  see  Begina  v.  United  Kingdom 

to  indictment  therefor,  and  its  charter  Tel.  Co.,  8  Fost.  &  F.  73  ;  Att'y-Geni 

is  no  protection  against  the  indictment.  «.  Ely,  L.  B..  6  Eq.  106;    Moshier  v. 

Also  see  Com.  «.  Vt.  &  Mass.  B.  B.  Co,,  B.  B.   C,  8  Barb.  (N.  Y.  S.  C.)427; 

4  0rayf]^8s.),22.    In  Hughes  o.  Provi-  Denver,  etc.,  B.  B.  Co.  v.  Denver  City 

dence  s  Worcester  B.  B.  Co.,  2  B.  I.  B.  B.  Co.  2  (>>].  T.  678.     And  if  a  rail- 

498,  the  power  of  a  railroad  company  road  is  attempted  to  be  laid  in  a  high- 

to  interfere  with  a  highway  in  a  man-  way    without    legislative   authority, 

ner  different  from  that  provided  by  its  equity  will  enjoin  it  without  waiting 

charter  was  ably  discussed.    In  that  for  a  trial  at  law.    Att'y-Gen'l  v.  Lom. 

caae  the  company  by  its  charter  was  bard,  etc..  Pass.  B.  B.  Co.,  10  Phila. 

anihoriied  to  raise  or  lower  any  high-  (Penn.)  852. 
way  which  its  road  might  pass  so  that, 

38 
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So,  too,  where  a  railroad  is  laid  alongside  a  highway,  the  com- 
pany is  bound  to  use  the  road  in  such  a  manner  as  is  least  calcu- 
lated to  interfere  with  the  safety  of  public  travel  over  the  highway, 
and  if  it  allows  the  steam  whistle  to  be  blown  unnecessarily, 
whereby  horses  upon  the  highway  are  frightened  and  injury 
results,  the  company  is  liable  for  the  damages  that  result  there- 
from ;  or  if  it  runs  its  trains  over  road  crossings  without  taking 
proper  measures  to  signal  their  approach  to  travelers  upon  the 
highway,  it  is  answerable  for  all  the  consequences  that  flow  from 
the  lack  on  their  part  to  exercise  that  high  degree  of  care  that  is 
essential  for  the  safety  of  the  public,  and  is  commensurate  with  the 
hazard  which  their  business  creates  J 

Sec.  284.  Restiictions  upon  railxoads.—  The  rule  imposed  upon  rail- 
road companies  in  their  use  of  highways  for  the  purposes  of  their 
road  virtually  is,  that  they  shall  so  run  their  trains  as  not  to 
render  the  highway  less  safe  than  it  was  before  the  construction 
of  their  road  over  it,  so  far  as  reasonable  care  and  diligence  on 
their  part  can  prevent  it.  The  company  is  bound  to  take  every 
reasonable  precaution  to  notify  the  public  of  the  approach  of  their 
trains,  and  to  regulate  their  speed  to  a  rate  that  is  consistent  with 
the  safety  of  the  traveling  public  in  the  exercise  of  ordinary  care. 
There  can  be  no  question  but  tliat  if  a  railroad  company  habitually 
neglects  to  perform  these  duties  to  the  public,  and  to  exercise 
reasonable  care  in  the  running  of  its  trains  along  or  across  a  high- 
way, it  becomes  and  may  be  indicted  as  a  public  nuisance.  The 
grant  of  the  extraordinary  franchise  witli  which  they  are  invested 

'Lafayette,    etc.,    RaUroad    Ck>.   9.  the  steam  whistle  soanded,  to  presume 

Adams,  2Q  Ind.  76.  that  the  track  is  clear,  and  if  he  la 

In  Toledo  R.  R.  Co.  d.  Goddard,  25  himself  in  the    exercise  of   ordinary 

Ind.  185,  it  was  held  that  when  the  care,  the  company  is  liable  for  all  in- 

engineer  of  a  train  has  rung  the  bell  juries  that  result  to  him  by  reason  of 

and  sounded  the  steam  whistle,  and  a  train   being   run  over  the  crossing 

reduced   the  speed  of  the  train  to  a  without   these  signals   being   given, 

proper  rate,  upon  approaching  a  cross-  Philadelphia  R.  R.  Co.  v.  Hagan,  47 

ing,  he  has  done  all  that  the  law  re-  Penn.  St.  244  ;  Chicago,  etc. ,  R.  R.  Co. 

quires,  and  has  fuUy  complied  with  ©.  Gretzner,  46  111.  75 ;  Warner  t?.  N. 

all  the  requirements  imposed  by  the  T.  Central  R.  R.  Co.,  45  Barb.  (N.  Y. 

exercise  of  reasonable    and  ordinary  S.  C.)299;  North  Penn.  R  R,  Co.  9. 

care.  Heileman,  49  Penn.  St.  60  ;  Chicago  & 

A  person  traveling  upon  a  highway.  Rock  Island  R.  R.  Co.  v.  Still,  19  111. 

upon  approaching  a  railroad  crossing,  499. 
has  a  right  if  the  bell  is  not  rung  or 
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is  upon  the  implied  nnderBtanding  that  they  shall  exercise  the 
lights  conferred  for  the  benefit  and  not  to  the  detrimenc  of  the 
pubUc,  and  that  they  shall  adopt  all  possible  measores  not  only  in 
the  kind  of  machinery  employed,  but  also  in  the  running  of  it,  to 
prevent  the  infliction  of  unnecessary  injury  upon  the  public  or 
upon  private  rights.'  As  illustrative  of  the  degree  of  rigor  with 
which  courts  enforce  these  duties  upon  the  part  of  railroad  com- 
panies, the  action  of  the  court  in  the  case  of  King  v.  The  Morris 
and  Essex  JR.  It,  Go.^  furnishes  an  example.  The  plaintifiE 
brought  his  bill  to  enjoin  the  defendants  from  the  use  of  any  coal- 
burning  engines  upon  their  railroad  not  supplied  with  such 
apparatus  as  would  effectually  prevent  the  communication  of  fire 
from  it  to  the  buildings  of  the  complainant  near  the  line  of  their 
road. 

A.  O.  Zabriskie,  Chancellor,  said :  "  The  case  is  a  proper  one 
for  the  interference  of  this  court  by  injunction.  The  defendants 
must  be  restrained  from  running  any  coal  engines  on  their  road, 
if  the  consequences  are  necessarily  such  as  are  shown  by  the  proofs 
in  this  case.  The  position  taken  by  their  counsel  that  the  privi- 
lege of  running  locomotives  upon  their  road,  having  been  granted 
by  the  legislature,  the  residents  and  the  owners  of  property  in 
the  vicinity  must  suffer  the  consequences  without  relief,  is  unten- 
able. Hie  legislature  never  intended  to  grant  and  never  did 
grant  to  therri  the  inght  to  scatter  fire  and  desolation  along  their 
line  to  the  width  over  which  an  engine  could  be  contrived  or  con- 
structed to  throw  burning  coals.  Their  right  to  vse  locomotives 
was  granted  onl/y  upon  the  condition  imposed  by  law  upon  tlie 
use  of  all  privileges  and  property,  that  they  shall  be  so  used  as  to 
do  no  unnecessary  injury  to  others.  If  coal-burners  cannot  be 
used  without  such  increase  of  danger  as  is  shown  in  this  case,  it 
will  be  the  duty  of  the  company  to  abandon  them  and  return  to 
wood-burners." 

1  Regrina  9.  Bharpe,  8  RaUwaj  Cases,  (^.  T.  S.  C.)427:  Drake  v.  Hadson 

83 ;  Begina  o.   Eastern  Counties  Rail-  River  R.  R.  Co.,  7  id.  508.      In   this 

ro*d  Co.,  id.  22  ;    Clarence   Railway  case  it  was  held  that  a  railroad  in  the 

Co.  «.  Qreat  North,  of  England,  etc.,  streets  of  a  city  is  not  perse  a  nai* 

R.  R.  Co.,  13  M.  &  W.  706 ;  Borden-  sance,  and  tliat  it  will  not  become  one, 

town  &  So.  AmboY  Turnpike  Co.  o.  provided  the  passage  over  the  street 

Camden  &  Amboy  R.  R.  Co.,  17  N.  J.  is  left  free  and  unobstructed. 
L.  314 ;  Moshier  «.  R.  R.  Co.,  8  Barb.        •  18  N.  J.  Eq.  897. 
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Sec.  285.  Rastzictioiui  upon  all  legislative  grants.—  The    same  mle 

applies  to  any  other  class  of  acts  that  may  become  nuisances  by  their 
improper  exercise.  Thus  legislative  authority  to  erect  a  bridge 
or  dam  across  a  navigable  stream  cannot  be  construed  as  authoriz- 
ing the  person  or  corporation  to  make  an  erection  that  will 
materially  interfere  with  the  navigatioh  of  the  river,  or  increase 
its  hazards.  All  such  rights  must  be  exercised  so  as  not  to  destroy 
either  public  or  private  rights,  and  unless  they  can  be,  or  unless 
full  compensation  has  been  provided  for  the  rights  destroyed,  the 
grant  will  not  protect  the  person  or  corporation  from  suits  in 
behalf  of  persons  whose  rights  are  injured,  or  prosecution  by  the 
public,  for  the  injury  to  the  public  right,  as  to  all  its  exercise 
beyond  the  reasonable  scope  of  the  grant.  In  other  words  the 
acts  create  a  nuisance.* 

Seo.  286.  Private  ways.  —  In  reference  to  pnvate  ways  in  a  city 
or  elsewhere,  the  rule  seems  to  be  that  where  a  land-owner  has  given 
permission  to  strangers,  express  or  implied,  to  use  a  private  way  or 
path  leading  across  his  land,  or  if  he  permits  a  particular  pathway 
to  be  used  as  an  approach  to  his  dwelling  or  place  of  business 
he  is  not  justified  in  doing  any  thing  that  will  endanger  the 
safety  of  persons  passing  over  the  way,  without  giving  them 
proper  notice  of  what  has  been  done,  or  revoking  the  license  or 

^  Missiiisippi  &  Missoari  R.  R.  Co.  v.  Co.,  8  Am.  Law  Reg.  79 ;  MiB8i88ippi& 
Ward.  2  Black  (U.  S.  S.  C),  485 ;  Hart  MiBsouri  R.  R.  Co.,r. Ward,  supra.  Any 
«.  The  Mayor,  9  Wend.  (N.  Y.)  571  ;  obstruction  to  the  ntkyigaxionot  a  public 
Lansing  e.  Smith,  4  id.;  15  id.  188;  navigable  river  is  upon  eBtablished 
Rex  V.  Russell,  6  B.  <&  C.  566 ;  principles  a  pablic  nuisance.  XT.  S. 
Williams  v.  Wilcox,  8  Ad.  &  El.  «.  New  Bedford  Bridge  Co.,lWoodb. 
814 ;  Mayor  of  Georgetown  «.  Alexan-  &  M.  (IT.  S.)401 ;  Mavor  of  Georgetown 
dria  Canal  Co.,  18  Pet.  (U.  S.  S.  C.)  c.  Alexandria  CanarCo.,12  Pet.  (U.  8. 
91 ;  Pennsylvania  e.  Wheeling  &  Bel-  S.  C)  91.  A  pier  erected  in  navigable 
mont  Bridge  Co.,  13  How.  (U.  S.  S.  C.)  waters  according  to  established  regn- 
518.  A  bridge  across  a  navigable  lations  is  not  to  oe  deemed  a  naisance 
stream  is  not  necessarily  to  be  en-  unless  an  actual  obstruction  to  naviga- 
joined  as  a  nuisance ;  whether  it  par-  tion  be  proved.  Dutton  v.  Strong,  1 
takes  of  that  character  depends  upon  Black  (U.  S.  S.  C),  38.  The  erection 
circumstances ;  upon  the  extent  to  of  a  bridge  over  a  navigable  stream  by 
which  it  interferes  with  navigation  and  authoritv  of  the  State  may  prevent 
the  relative  importance  of  the  traffic  the  bridge  from  being  a  public  nui- 
accommodated  and  interrupted  by  it.  sance,  but  it  is  a  private  nuisance  if  it 
But  the  fact  that  a  bridge  is  a  great  obstructs  navigation,  and  persons  in- 
public  benefit  will  not  prevent  its  lured  may  have  their  actions  therefor, 
being  a  nuisance  if  it  obstructs  navi-  Pennsylvania  «.  Wheeling  &  Bebnont 
gation.  Devoe  v.  Penroee  Ferry  Bridge  Bridge  Co.,  18  How.  (U.  S.)  618. 
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permififiion  to  oome  upon  the  land.  Neither  can  he  authorize 
any  other  person  to  do  any  act  that  will  lessen  the  safety  of  those 
travelmg  over  the  way.  If  he  desires  to  make  any  excavations, 
or  do  any  thing  in  or  adjoining  the  way  that  endangers  its  use, 
he  must  close  it  up.^ 

Sec.   287.   UabJUtyof  owner  ofpremlseB  for  defeottve  way. —  Every 

occupant  of  a  house  or  place  of  business,  who  makes,  or  permits 
the  use  of  a  particular  way  to  his  house  or  store  over  his  own 
grounds,  is  regarded  as  fairly  holding  out  invitations  to  people 
having  occasion  to  come  to  his  place  for  any  reasonable  purpose, 
to  pass  over  the  path,  and  he  is  Uable  for  defects  therein,  or  for 
neglect  to  establish  proper  guards  around  dangerous  places,  and  is 
held  to  the  same  degree  of  liability  as  a  person  who  invites  people 
to  his  store  or  place  of  business.'  But  if  a  person  leaves  the  usual 
approaches  to  a  house  or  place  of  business  and  strays  upon  a  part 
of  the  ground  where  there  is  no  path,  and  sustains  injury  from 
falling  into  excavations  or  unguarded  weUs,  no  liability  therefor 
attaches  to  the  owner  of  the  path  or  any  one  else.*  Where  a  per- 
son gives  another  permission  to  cross  his  grounds  by  either  of  a 
number  of  paths,  and  the  person  so  giving  permission  has  dug  a 
hole  which  he  usually  keeps  covered,  if  he  leaves  the  hole  uncov- 
ered at  night  without  the  knowledge  of  the  person  so  passing  over 
his  ground  by  permission,  and  in  consequence  he  falls  into  the  hole 
and  is  injured,  the  owner  or  occupant  is  liable  therefor;  but  if  the 
hole  had  never  been  covered  the  person  would  be  remediless.  The 
rule  is,  that  a  person  who  uses  a  private  way  accepts  all  the  risks 
and  liabilities  that  are  fairly  incident  thereto,  but  has  a  right  to 
expect  that  no  changes  in  the  condition  of  the  way  will  be  made 
that  Mrill  endanger  his  safety  in  passing  over  it.* 

Seo.  288.   Ohanginggradeof  highway  by  individuaL— Any  interfer- 
ence with  a  highway  to  change  its  grade  or  its  course  is  an  un- 

'  Corby  v.  mu,  27  L.  J.  C.  P.  820 ;  Moore,  854;  Barnes  v.  Ward,  9  C.  B. 

Hod^mao  «.  West  Midland  R.  R.  Go. ,  88  420. 

L.  J.  Q.  B.  288;  Gallagher  «.  Humphrey,  *  Bolch  «.  Smith,  81  L.  J.  Exch.  208. 

10  W.  R.  64 ;  Gibbs  v.  Trastees  of  liv-  ^  Rolle's  Abr.  88 ;  Gaatret  v.  Eger- 

erpool  Docks,  27  L.  J.  Exch.  821.  ton,  L.  R.,  2  C.  P.  871 ;  Hardcastle  v. 

'Lancaster  Coal  Co.  o.  Pamaby,  11  So.  Yorkshire  R.  R  Co.,  4  H.  &  N.  74 ; 

Ad.  &  E.  248;  Indermaur  o.  Dames,  L.  Blyth  v.  Topham,Cro.  Jac.  158  ;  Stone 

R.,  1  C.   P.  274;  Jarvis  «.  Dean,  11  «.  Jackson,  16  C.  B.204. 
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lawful  act  and  a  nuisance,  even  though  the  highway  is  thereby  im- 
proved and  made  more  commodious  for  the  purposes  of  travel.' 
The  reason  for  this  rule  is  apparent  and  is  predicated  upon  a  sound 
public  policy.  The  public,  upon  which  is  imposed  the  burden  of 
keeping  highways  and  streets  in  proper  repair,  and  which  is  liable 
for  all  injuries  resulting  from  defects  therein,  is  entitled  to  and 
should  have  through  its  proper  officers  the  entire  control  over  it, 
and  the  exclusive  right  and  power  to  regulate  its  grade,  location 
and  every  act  or  thing  relating  to  its  condition. 


Seo.  289.  BreotlonBOupreiiilflMa^foiiiiiig  highway  tl&at  frighten 

— It  will  of  course  be  understood,  from  what  has  already  been 
stated,  that  any  thing  that  operates  as  an  obstruction  to  travel  upon 
any  part  of  a  highway  is  a  nuisance  —  as  a  gate  across  it,"  a  fence,' 
a  building,*  a  ditch,*  or  to  deposit  any  thing  therein,  as  ashes,* 
sand,'  logs,®  or  any  thing  except  such  as  is  permitted  for  building 
purposes,  as  has  been  heretofore  stated.  And  any  person  who  does 
thus  obstruct  any  part  of  a  highway,  or  interferes  therewith,  is  liable 
for  all  damages  that  ensue  in  consequence  thereof.* 

Sec.  290.  Same  continued.—  So,  too,  while  a  person  may  do  any  of 
these  acts  upon  his  own  premises,  outside  of  the  limits  of  the  high- 
way, yet  he  has  no  right  to  make  any  erections  or  do  any  act  in  close 
proximity  thereto,  the  natural  effect  of  which  is  to  frighten  horses 
being  driven  over  the  highway,  and  if  he  does  he  is  answerable  in 
damages  therefor  as  for  a  nuisance.*'  In  JvddY,  FargOy  107  Mass. 

>  Hunt  V,  Rich,  38  Me.   195 ;  Bate-  »  Dvgert  «.  Schenck,  23  Wend.  (N. 

man  «.  Barge,  6  C.  &  P.  391.  Y.)  446 ;  Harlow  «.  Hamiaton,  6  Cow. 

«  James  tJ.  Hajward,  Cro.  Car.  184 ;  (N.  Y.)  189. 

Greaaly  «.  CodliDg.  2  Bing.  263 ;  Bate-  «  Rogers  c.  Rogere,14  Wend.  (N.  T.) 

man  «.  Barge,  6  C.  &  P.  891 ;  Adams  131. 

«.  Beach.  6  HUl  (N.  Y.),  271.  "»  Moald  v.  Williams,  6  Q.  B.  469. 

»  Gregory  «.  Com.,  2  Dana (Ky.), 417;  *  Harlow  ©.  Humiston,  6  Cow.  (Jf . 

Kelly  «.  Com.,  11  S.  &  R.  (Penn.)  345;  Y.)  189 

Neff «.  Paddock,  26  Wis.  546.  •  Dvgert  f>.  Schenck,  23  Wend.  (X. 

«  Stetson  9.  Fftxon,  19  Pick.  (Mass.)  Y.)  446. 

147;  Barken?.  Com.,  19 Penn. St. 412.  ><*  Jndd  «.  Fargo,    107  Mass.  264; 

In  an  action  for  damage  to  a  mill  or  Jones  «.  R.  R.  Co.,  id.  261 ;  Morse  v. 

building  by  reason  of  the  overflow  of  Richmond,  41  Vt.  435;  Foshay  o  Glen 

a  defective  calvert,  it  is  do  defense  Haven,  3  Am.  Rep.  74 ;  Hill  9.   New 

that  the  building  in  part  stands  on  River  Company,  9  B.  &  S.  808.     In 

the  public  street,  if  tne  owner  was  Loubz  v.  Hafner,  1  Dev.  (N.  C.)  185, 

misled  by  an  inaccurate  laying  out  of  drumming  near  highway;  so  in  R.  R  . 

the  highway .  Houston  &  Great  North-  Co. «.  Barnett,  59  Penn .  St .  259,  and  R. 

em  R.  R .  Co .  « .  Pktrker,  50  Tex .  330 .  R.  Co.  v.  Harmon,  47  HI.  298,  the  reck  - 
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164,  it  was  held  that  if  a  farmer  or  other  person  leaves  any  thing 
nnreasonablj  bj  the  side  of  a  highway  which  frightens  horses,  it 
is  a  nuisance,  and  he  is  liable  for  all  damages  occasioned  thereby. 
In  Jones  v.  R,  JR.  Oo.y^  the  defendants  had  a  derrick  located 
upon  their  premises,  the  boom  of  which  swung  over  the  high- 
way, and  the  plaintiff  passing  over  the  highway  with  his  horses, 
while  the  derrick  boom  was  hanging  over  it,  his  horses  became 
thereby  frightened  and  immanageable,  and  ran  away  doing  con- 
siderable injury  to  the  plaintiff ;  it  was  held  by  the  court  that  a 
derrick  or  any  thing  else  thus  located  by  a  highway,  the  natural 
tendency  of  which  is  to  frighten  horses  passing,  is  a  nuisance, 
and  renders  the  person  placing  and  using  it  there  liable  for  all 
damages.  Two  recent  unreported  cases,  concerning  obstruction 
of  sidewalks,  contain  matters  of  interest  upon  this  topic.  In 
State  V.  Sv/rdetta^  Indiana  Supreme  Court,  the  State  asked  the 
court  to  charge  that  if  the  defendant  permanently  maintained  a 
fmit  stand  on  the  sidewalk  of  a  street,  the  jury  should  find  him 
guilty,  such  an  obstruction  being  a  nuisance  within  itself.  The 
court  modified  the  instruction  as  follows:  "And  that  the  ob- 
struction essentially  interfered  with  the  comfortable  enjoyment 
of  said  sidewalk."  It  was  held  that  the  instruction  asked  should 
have  been  given.  The  common-law  doctrine  is,  that  a  public 
highway  is  a  way  common  and  free  to  all  the  king's  subjects  to 
pass  and  repass  at  liberty,  and  that  an  unauthorized  obsti-uction 
is  indictable  and  punishable  as  a  nuisance.'  Koris  it  necessary 
to  show  any  thing  more  than  that  there  is  a  permanent  ob- 

leBBblowlDg  of  engine  whistle;  in  Cole  631,  it  was  held  that  a   water-wheel 

V,  Fisher,  11  Mass.  137,  the  reckless  near  to  and  in  view  of  a  highway,  so 

discharge  of  gun ;  in  Howe  v^  Young,  as  to  frighten  horses  passing  it,  was 

16  Ind.  812,  reckless  driving,  were  held  a   nuisance.    Dimock    «.    Suffield,  30 

such  acts  as  created  liability  for  nui-  Conn.  129 
sanoe.  In  House  v,  Metcalf,  27  Conn. 

>  107  Mass.  261.  ton,  etc.,  B.  R.  Co.,  114  Mass.  350. 

*  Hardy  v.  Keene,  62  N.  H.  870.    A  See  Knight  v,  Goodyear  Rubber  Co. , 

pile  of  stones  was  held  a  nuisance.  88  Conn.  438,  where  a  steam  whistle 

Clinton  v.  Howard,  42  Conn.  295.     A  on  mill  near  highway  was  held  a  nui- 

steam  engine  on  wheels  passing  <dong  sance.    In  Young  v.  New  Haven,  39 

a  highway  is  not.    Macomber  ?/.  Nich-  Conn.   435,  steam  roller  left  beside 

ols,  84  mch.  212;  22  Am.  Rep.  522.  highway.    See,  also.  Watkins  v.  Red. 

Bat  contra,  nee  Smith  v,  Stokes,  4  B.  din,  2  F.  &  F.  629,  in  which  traction 

&  &  84 ;  Harrison  o.  Leaper,  5  L.  T.  steam  engine  in  highway  was  held  a 

(N.  8.)  640.    See,  also.  Favor  v,  Boe-  nuisance. 
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Btraction  of  the  public  way.^  While  we  have  no  common-law 
offenses,  it  has  been  held  that  there  is  sach  an  offense  as  a  public 
nuisance.'  Followed  to  its  logical  consequence,  that  case  would 
require  us  to  hold  that  what  was  at  common  law  a  public  nuisance 
is  such  under  our  statute,  and  that  permanently  obstructing  a 
highway  is,  per  se,  a  public  nuisance,  because  it  is  always  such 
at  common  law.  We  are  inclined  to  hold  this  to  be  the  correct 
ruling.  The  question  is  not  whether  travel  was  interfered  with, 
but  whether  there  was  an  unlawful  encroachment  upon  a  public 
street  by  the  erection  of  a  permanent  obstruction.  There  is  a 
distinction  between  the  temporary  occupancy  of  public  streets  for 
commercial  or  building  purposes  and  their  permanent  obstruction.* 
But  even  such  temporary  use  may  go  to  the  extent  of  becoming 
a  public  nuisance."*  The  other  case  is  Sawkins  v.  Sanders^ 
Michigan  Supreme  Court,  Jan.  28,  1881.  The  court  said: 
^^  Hawkins,  who  owns  a  hotel  building  in  Ypsilanti,  filed  his  bill 
to  restrain  defendant,  who  owns  a  neighboring  store  building, 
from  maintaining  a  wooden  awning  in  front  of  his  premises.  The 
complainant's  theory  seems  to  be  that  this  is  a  public  nuisance, 
which  injuriously  affects  him  specially.  The  awning  is,  so  far  as 
we  can  see,  no  more  of  a  nuisance  than  it  would  have  been  if 
made  of  any  other  material,  and  it  was  not  as  shown  from  the 
evidence  such  a  structure  as  any  court  would  regard  as  a  public 
injury  or  grievance.  It  was  such  as  was  used  habitually  in  other 
parts  of  Ypsilanti  as  well  as  elsewhere,  and  was  recognized  by 
the  city  ordinances  as  not  objectionable.  It  was,  therefore,  no 
more  than  a  lawful  use  of  defendant's  own  property.  The  special 
grievance  complained  of  is  simply  that  it  obstructs  the  view  of 
the  sidewalk  and  a  portion  of  the  street.  The  testimony  does 
not  indicate  that  there  was  any  very  well-founded  objection  in 
fact  to  the  awning,  and  there  is  no  legal  objection  to  it." 

■ 

Sec.  291.  Obstrootionji  near  highway  oataide  its  Umita  not  niriaanoes.— 

But  it  has  been  held  that  while  it  is  a  nuisance  for  a  person  to 
pile  logs  or  place  any  other  obstruction  in  a  highway,  that  it  is 

^  Com.  V.  Went  worth.  Bright  (Penn.),        '  Bark  v.  Stata,  27  Ind.  480. 
818.  *  Wood  V.  Mean,  12  Ind.  616. 

•  People  V,  Vanderbilt.  38  N.  T.  806. 
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not  unlawful  to  place  them  npon  his  own  premifies  ontaide  the 
limits  of  the  highway,  and  that  if  they  are  so  placed,  even  though 
there  is  no  fence,  and  a  person  passing  over  the  highway  acci- 
dentally drives  his  team  upon  them  and  is  injured,  the  person  so 
placing  them  there  is  not  liable.^  It  is  a  nuisance  to  shut  up  an 
old  highway,  although  a  new  one  has  been  opened,'  and  any  ob- 
struction of  a  public  highway  that  interferes  with  the  safety  or 
convenience  of  travel  over  it,  in  whatever  form  it  exists,  is  a 
nuisance.*  The  legislature  has  power  to  declare  that  to  be  a 
nuisance  which  is  not  so  at  common  law,  and  when  it  has  declared 
a  certain  use  of  property  a  nuisance,  it  is  so  per  se^  and  no  in- 
quiry can  be  made  as  to  its  effects.  It  is  sufficient  to  show  that  a 
thing  is  done  which  the  statute  declares  to  be  a  nuisance,*  and  so 
too  it  has  power  to  legalize  that  which  was  a  nuisance  before,  as 
the  erection  of  buildings  in  a  public  highway,  and  it  may  repeal 
such  law,  and  from  its  repeal  the  erections  again  become  nui- 
sances/ Where  the  statute  provides  that  certain  things  shall  not 
be  erected  or  placed  in  a  highway,  they  are  nuisances  per  ae,  and 
the  question  as  to  whether  or  not  they  are  obstructions  in  fact 
is  not  open.* 

Si9C.  292.  Obitrnotioiiji  by  taanuk—  It  is  unlawful  and  an  indictable 
and  actionable  nuisance  for  one  traveler  over  a  highway  unreason- 
ably to  obstruct  the  passage  of  another,  by  constantly  interposing 
his  team  as  an  obstacle.  Every  person  must  exercise  his  right  of 
transit  over  a  highway  reasonably  and  with  due  regard  to  the 
rights  of  others.  If  a  person  driving  a  team  behind  another  de- 
sires to  pass,  because  he  can  make  greater  speed  than  the  team  in 
front  of  him,  he  has  the  right  to  do  so  if  he  can  with  safety,  and 
any  unreasonable  obstruction  of  this  right  by  the  person  in  front 
of  him,  by  tailing  his  team,  as  it  is  called,  that  is,  driving  in  front 
of  him,  first  on  one  side,  then  on  the  other,  with  the  view  and 
purpose  of  preventing  his  passage,  is  a  nuisance.     Of  course,  in 

>  Harlow  v,  Hamiston,  6  Cow.  (N.  ton  «.  Moore,  16  Gray  (Mass.),  573 ; 

T.)  189.  State  v.  Atkinson,  24  Vt.  448. 

*  AUen  V,  Lyon, 2  Root  (Conn.V  218.  ^  Beple/  «.  State,  4  Ind.  264. 

*  Dimmet  v.  EBkridge,6  Monf.  (Va.)  >  Beading  o.  Comm.,  11  Penn.  St. 
806 ;  ColambuB  z/.  Jaques,  80  Ga.  606;  106. 

State  V,  Mobley ,  1  McMnU.  (S.  C.)  44;        *  Comm'rs  of  Pilots  «.  Erie  R.  B. 
Qerrisb  «.  Brown,  61  Me.  266 ;  State  v.    Go.,  6  Bobt.  (N.  T.  B.  C.)  866. 
Spainhoar,  2  Dey.  &  Bat.  647 ;  Mor- 

89 
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order  to  constitnte  this  offease,  it  is  necessary  to  establish  snch  a 
state  of  facts  as  show  that  the  defendant  intentionally  and  pur- 
posely thus  obstmcted  travel.^ 

Seo.  293.  OI^ImU  oakmlfttod  to  ligiiM  traTelnr.— Obstructions 
amounting  to  a  nuisance  may  exist  where  there  is  no  actual  physi- 
cal obstruction.  Thus,  any  thing  which  endangers  the  safety  of 
persons  lawfully  passing  over  a  highway,  even  though  existing  out- 
side of  the  actual  limits  thereof,  is  a  technical  obstruction,  and 
indictable  as  such.  As  the  establishment  of  a  manuf actoiy  for 
the  manufacture  of  gunpowder,  nitro-glycerine,  or  any  other  ex- 
plosive substance  near  a  highway,  or  the  erection  and  maintenance 
of  a  magazine  for  storing  any  such  compounds  near  a  pubhc 
highway  or  street*  Or  the  maintenance  of  a  house  in  a  ruinous 
condition,  which  is  liable  to  fall  down  near  a  highway.*  The  as- 
semblage of  a  large  crowd  near  a  highway  for  the  purpose  of 
shooting.*  To  construct  or  keep  any  thing  by  the  side  of  a  high- 
way or  street,  the  natural  tendency  of  which  is  to  frighten  horses, 
or  to  erect  any  thing  upon  one's  own  premises  that  overhangs  a 
highway  or  street  so  as  to  endanger  the  safety  of  those  passing 
over  the  same.*  In  Oramger  v.  Finlay^  the  plaintiff  brought  an 
action  against  the  defendant  for  damages  sustained  by  him  by 
reason  of  the  defendant's  having  obstructed  the  highway  by 
keeping  a  dangerous  and  vicious  dog  so  near  thereto  that  he  could 
not  safely  pass.  The  court  held  that  if  the  dog  was  of  dcmgerow 
and  vidona  habits,  and  so  known  to  be  by  the  defendant,  that  the 
keeping  of  the  dog  so  near  the  highway  that  the  plaintiff  could 
not  safely  pass  was  an  actionable  nuisance. 

Seo.  294.  Shade  treM.—  Shade  trees  set  in  a  street  or  highway 
without  authority  of  law,  which  in  any  measure  obstructs  travel, 

1  Com.  «.  Temple,  14  Gray  (MaeB.),       *  Regina  v.  Watte,  1  Balk.  857;  Chute 

69 ;  Batting  e.  Brfatol  &  B.  R.  R.  Co.,  «.  State,  10  Minn.  271. 
8  L.  T.  (N.  S.)  665 ;  Bolton  v.  Colder,        «  King  v.  Moore,  8  B.  &  Ad.  184. 
1  Watts  (Penn.).  860.  *  Joneev.  R.  B.  Co.,107Ma8a.  3(tl; 

« People  V.  Sandfl,  1  Johne.  (N.  T.)  Oebom  t?.  The  Union  Feny  Co.,  5S 

78;  WeVfl  Appeal,  74  Penn,  St.  280;  Barb.  (N.  T.   S.  C.)  629;  Ayer  e, 

Myers  0.  Malcom,  6  Hill  (N.  T.).  292;  Norwich,  89  Conn.    876;    House  «. 

Bradley  v.  The  People,  56  Barb.  (N.T.)  Metcalf,  27  id.  681 ;  Dlmock  o.  Snf- 

72 ;  Fillo  f>.  Jones,  2  Abb.  (App.  Dec)  field,  80  id.  129. 
121 ;  Rvan  v.  Copes,  11  Rich.  (S.  C.)       •  7  Irish  C  L,  417. 
217;  Cfheatham  «.  Shearon,  1  Swan 
(Tenn.),  218. 
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are  a  nuisanoe,  but  if  they  are  permitted  to  remain  for  the  period 
of  twenty  years,  the  law  will  presume  that  they  were  planted 
there  hy  lawful  authority.'  But  they  can  only  be  removed  by 
the  owner  or  by  the  public  authorities/  and  if  they  remove  them 
when  they  do  not  obstruct  travel,  they  are  liable  to  the  owner  in 
damages  therefor.'  So,  too,  the  boughs  of  trees  that  overhang 
the  traveled  path  of  a  highway  may  be  a  nuisance,  and  may  be 
cut  off  by  those  having  the  repairs  of  highways  in  charge,  but  the 
trees  cannot  be  cut,  nor  can  branches  thereof  be  cut,  lest  they 
shoold  at  a  future  time  operate  as  an  obstruction.* 

Sbo.  295.  OwiMT  of  fee  may  do  nothing  to  Impair  safety  of  traveL — 
While  the  owner  of  the  fee  of  a  road  or  street  may  maintain  tres- 
pass against  any  one  who  abuses  the  right  of  transit  over  it/  yet 
even  he  himself  has  no  authority  to  do  any  thing  upon  or  near 
the  highway  that  interferes  with  its  safe  and  convenient  use  for 
the  purpose  of  public  travel,  and  if  he  does  he  is  just  as  answerable 
civilly  or  criminally  therefor  as  though  he  was  a  stranger  to  the 
title.  His  rights,  so  far  as  the  full  enjoyment  of  the  public  ease- 
ment is  concerned,  over  the  same  are  in  abeyance,  and  subject  to 
the  superior  right  of  the  public.  Therefore  in  a  case  where  the 
owner  of  the  fee  dug  a  ditch  across  a  highway  and  erected  a  bridge 
over  the  same,  it  was  held  a  nuisance,  and  he  was  held  answerable 
in  damages  to  one  who  was  injured  thereby.  In  such  cases  the 
highway  is  interfered  with  at  the  peril  of  one  who  does  it,  and  no 
degree  of  care  or  skill  will  protect  him  from  liability.* 

Sbo.  296.  stationing  person  on  highway  to  ii^JnrebnaineM  of  another. — 
So,  too,  it  is  a  nuisance  to  station  a  person  upon  a  public  street 
near  a  place  of  business,  with  a  placard  calculated  to  injure  the 

'  Bliss  «.  BaU,  90  Mass.  697.  ises  and  uses  loud  and  obscene  or 

'Whiter.  Godfrey,  97  Mass.  472.  blasphemous  language  becomes  a  tres- 

'  Everett «.  Council  Bluffs,  46  Iowa,  passer  and  a  nuisance,  which  renders 

66.    In  Clark  v.  Basso,  84  Mich.  86,  it  him  liable  to  an  action  bj  the  owner 

was  held  that  such  trees  are  the  pro|>-  and  also  subject  to  abatement  by  being 

ert J  of  the  adjacent  owner,  and  cannot  put  off  his  part  of  the  highway  or  in 

^  removed  until  after  he  has  been  any  proper  manner  necessary  to  stop 

fP^^n  a  reasonable  time  to  do  so.  the  nuisance. 

*  Hawkins'  P.  C.  ch.  76,  §§  48-50.  •  Dygert  e.  Schenck,  28  Wend.  (N. 

*  hi  Sute  V.  Davis,  80  N.  C.  861.  it  Y.)  446;  Irvine  «.  Wood,  61  N.  T.  224; 
was  held  that  a  person  who  stops  on  a  Irvin  e.  Ibwler,  5  Robt.  (N.  T.  Sup. 
highway  in  front  of  a  person's  prem-  Ct.)  482. 
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business  of  one  occupying  a  building  thereon.     And  it  would  seem 
that  this  is  true,  even  though  the  business  is  not  respectable  or 
lawful,  and  even  though  the  person  thus  stationed  there  is  star 
tioned  there  by  the  officers  designated  by  the  statute  to  warn  per- 
sons along  the  street  against  that  very  class  of  business.'  In  Spall 
T.  Massey^  it  was  held  a  nuisance  to  place  a  placard  opposite  to 
the  plaintiff's  house,  indicating  that  it  was  a  bawdy  house.'    This 
is  a  sensible  doctrine.     That  the  legislature  may  provide  penalties 
for  any  offenses  against  the  people  is  not  doubted,  but  that  it  may 
authorize  irresponsible  officers  or  other  persons  to  interfere  with 
another's  business  upon  the  ground  that  it  is  unlawful,  before  the 
person  has  had  an  opportunity  to  be  heard  before  a  jury,  is  a  power 
which  the  legislature  does  not  possess.     If  it  had  the  power,  its 
exercise  in  this  way  would  certainly  be  of  questionable  propriety. 
If  a  business  is  being  carried  on  that  is  unlawful  and  punishable 
as  an  offense,  it  is  the  duty  of  one  who  would  stop  it  to  arrest  the 
offender  and  have  him  tried  before  a  competent  tribunal,  and  if 
there  is  not  evidence  against  him  sufficient  to  warrant  his  arrest 
and  trial,  there  certainly  is  not  the  slightest  excuse  for  interfering 
in  this  way  to  destroy  his  business. 

Sec.  297.  Once  a  highnray  always  a  highway  until  lawfhUy  dlscontinaecL 

—  When  a  liighway  is  once  established  as  such  by  the  action  of 
proper  public  authorities,  it  does  not  cease  to  be  such,  even  though 
unused  for  many  years,  until  it  has  been  discontinued  by  the 
proper  authorities ;  hence  if  a  new  road  is  built  near  an  old  one, 
and  the  travel  is  wholly  diverted  from  the  old  road  over  the  new 
one,  yet,  unless  the  old  road  has  been  regularly  discontinued,  it  re- 
mains a  highway,  and  neither  the  owner  of  the  fee  nor  any  other 
person  can  lawfully  obstruct  the  same  any  more  than  he  could  the 
new  road.* 

Seo.  298.  Drawing  unreasonable  loads  over  a  highway.—  So,  tOO,  it  is 

a  nuisance  to  pass  over  a  highway  with  unwarrantable  loads,  or  in 

1  Gilbert  z/.   Mickle,  4  Sandf.   Ch.  State  «.  Duncan,  1  McCord(S.C.),  404; 

(N.  Y.)  867.  Allen  fj.  Lyon.  2  Root  (Conn.).  218; 

*  2  Starkie,  559.  Thomas  v.  Sorrell,  Vaoghn,  846;  Bex 

*  Spall  V.  Biassej,  2  Starkie,  550.  «.  Warde,  Cro.  Car.  266;  Elkins  v.  Sute, 
^Wetberbed  r/.  Bray.  7  Ind.   706;  2  Humpb.  (Tenn.)  548. 
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enoh  a  way  as  to  cut  it  up  nnreasoiiably,  and  impair  its  oondition 
for  safety  and  reasonable  travd/  The  reason  for  this  is,  that  the 
highway  is  only  designed  for  reasonable  and  ordinary  use  for  the 
passage  of  persons  and  the  transportation  of  property,  and  it  cannot 
be  regarded  as  a  reasonable  use  of  it  to  incomber  it  with  loads  of 
such  extraordinary  weight  that  the  soil  thereof  will  be  unreasonably 
cut  up  or  rutted.  Neither  can  the  authorities  be  expected  to  provide 
ways  for  the  carriage  of  such  loads  —  hence  there  must  be  a  limit 
to  the  weight  of  burdens  permitted  to  be  carried  over  it  at  a  single 
load,  for  no  individual  necessity  or  convenience  can  be  permitted 
to  stand  in  the  way  of  Ibhe  public  good. 

Sbc.  299.   NoaioTiJitradesnear  a  highway.— The  carrying  on  of   a 

noxious  trade  upon  or  near  a  highway,  whereby  the  air  is  cor- 
rupted and  rendered  either  unwholesome  or  materially  oflEensive, 
is  a  public  nuisance,  and  indictable  as  such,  as  the  right  of  every 
person  to  free,  pure  air  extends  as  well  to  public  places  and 
thoroughfares  as  to  dwellings  or  places  of  business."  It  is  not 
necessary,  in  order  to  constitute  a  noxious  trade  a  public  nui- 
sance, by  reason  of  offensive  vapors  liberated  thereby,  that  the 
vapors  should  be  deleterious  to  health.  It  is  sufficient  if  they 
are  materially  offensive,  and  render  the  use  of  that  part  of  the 
highway  within  the  sphere  of  its  effects  materially  offensive  or 
uncomfortable.* 

LEGALIZED  OBSTBUOTIONS. 

Sec.  300.  Aothorlsed  obstractions. — Whatever  is  authorized  by 
statute  within  the  scope  of  legislative  powers  is  lawful,  and 
therefore  cannot  be  a  nuisance.  But  this  must  be  understood  as 
subject  to  the  qualification,  that  when  an  act  that  would  other- 
wise be  a  nuisance  is  authorized  by  statute,  it  only  ceases  to  be  a 

^  Hawkins'  P.  C,  ch.  76,  §  51;  Rex  In  State  «.  Witberald,  5  Harr.  (DeL) 

«.  Eeerly,  8  Salk.  188.  487,  the  court  wy  :   "  Any  trade  or 

'  Riex  V.  Neil,  3  C.  &  P.  485  ;  Rex  v.  business    carried  on   in  a  populous 

White,   1  But.  887;  Gatlin  «.  Valen-  neiffbborliood,  or  near  a  public  road 

tine,  9  Paige's  Cb.  (N.  Y)  576  ;  Bradj  whicb  produces  noxious  or  offensive 

V.  Weeks,  8  Barb.  (N.  Y.  S.  0.)  167;  smeUs  to  the  annoyance  of  the  public, 

PnMott's  Gase,  2  City  HaU  Recorder  is  indictable  as  a  common  nuisance, 

(N.  Y.  Gitj),  161 ;  Com.  v.  Upton,  6  even  tbougb  the  smells  should  not  be 

Oiay  (Mass . ),  478 .  deleterious  to  health.     It  is  enough  if 

*  Bex  V.  Neil,  2  Car.  &  Payne,  485.  thej  are  offensiTe  to  the  senses. 
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nnisance  so  long  as  it  is  exercised  within  the  scope  of  the  power 
conferred.  If  those  powers  are  exceeded,  or  exercised  in  another 
or  different  manner  from  that  prescribed  by  law,  it  becomes  a 
nnisance  as  to  such  excess  and  difference  of  their  mode  of 
exercise.* 

Seo.  301.  Same  oontinaed.  —  Whenever  an  act  is  authorized  to  be 
done  in  a  highway  or  otherwise  that  would  otherwise  be  a  nui- 
sance, the  person  or  company  to  whom  such  power  is  given  is 
bound  to  exercise  the  right  conferred  upon  him  not  only  strictly 
within  the  provisions  of  the  law,  but  also  to  exercise  the  highest 
degree  of  care  to  prevent  injury  to  the  persons  or  property  of 
those  who  may  be  affected  by  their  acts.*  Hence,  where  a  rail- 
road company  has  been  permitted  to  lay  its  track  along  or  across 
a  highway,  it  is  bound  to  the  use  of  every  reasonable  precaution 
to  prevent  injury  to  those  passing  along  the  highway,  or  crossing 
its  track  that  is  laid  across  the  same,  and  if  it  fails  to  exercise  a 
proper  degree  of  care,  not  only  such  as  is  provided  by  statute, 
but  also  such  as  is  rendered  necessary  by  the  character  of  the 
obstruction  and  its  location,  having  reference  to  a  like  reasonable 
exercise  of  care  on  the  part  of  those  approaching  the  obstruction, 
it  becomes  a  nuisance  to  the  extent  of  injury  to  individual  rights, 
and  renders  the  company  liable  in  damages  for  all  the  conse- 
quences.' In  all  cases  where  the  legislature  authorizes  an  act  to 
be  done  that  will  be  a  nuisance,  without  providing  means  for  its 
removal,  it  wiU  be  treated  as  having  sanctioned  aU  the  conse- 
quences. But  where  there  are  two  methods  by  which  the 
authority  can  be  exercised,  by  one  of  which  the  work  will 
become  a  nuisance,  and  by  the  other  it  will  not,  that  method 
must  be  adopted  which  will  not  create  a  nuisance.* 

1  Bex  V.  Morris,  1  B.  &  Ad.  441 ;  Brand  d.   B.   B.  Co.,  8  Barb.  (N.  7. 

Hughes  0.  Providence  &  Worcester  B.  Sup.  Gt.)  869;  Mayor  of  New  York 

B.  Co.,  2  B.  I.  498  ;  Beg.  v.  Eastern  v.  Bailey,  2  Denio  (N.  T.),  440 ;  Boss  v. 

Counties    B.    B.    Co.,  2  Q.   B.   569;  Litton,  5  Car.  &  P.  407;  Hawkins «. 

Benwick  v.  Morris,  3  Hm  (N.  Y.),  621.  Cooper,  8  Id.  478  ;  Wolf  v.  Beard,  8  id. 

s  Bordentown  &  So.  Amboy  Tarn-  878 ;  Angell  on  Carriers,  §  568. 

pike  Co.  V,  Camden  &  Amboj  B.  B.  *  Cooper  v.  N.  B.  B.  B.  Co.,  35  Jar. 

Co.,  17  N.  J.  L.  814;  Bex  «.  Morris,  1  295. 

B.  &  Ad.  441 ;  King  v.  The  Morris  &  *  Lord  Blantyne  v.  Clyde  Nay.  Co., 

Essex  B.  B.  Co.,  18  N.  J.  Eq.397;  39  Jar.  257;  SMacph.  508. 
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Sbo.  302.  Rills  in  BEodilar  ▼.  R.  R.  Oo.  —  In  the  case  of  JIf o^Ai^  y. 
I%e  Utica  and  Schdnectady  Sadlroad  Co.^^  the  qaefition  as  to  the 
liability  of  corporationa,  authorized  by  law  to  do  an  act  which 
woidd  otherwise  amount  to  a  nuisance,  where  it  failed  to  ob- 
serve both  the  letter  and  spirit  of  the  act  conferring,  authority, 
was  ably  considered.  In  that  case  it  appeared  that  on  the  morn- 
ing of  the  2l6t  June,  A.  D.  1847,  the  plaintiff  was  leading  his 
horse  on  the  Mohawk  turnpike,  about  a  mile  west  of  the  village 
of  Amsterdam,  and  going  toward  that  village,  he  met  a  train  of 
tbe  defendant's  cars  drawn  by  a  locomotive,  and  going  west  at 
the  usual  speed,  whereby  the  plaintiff's  horse  became  greatly 
frightened,  reared  up,  and  pitched  and  jumped  about,  and  as  the 
cars  passed  fell  to  the  ground  dead.  The  plaintiff  held  the  horse 
by  the  head  and  did  every  thing  in  his  power  to  quiet  him. 
There  was  no  fence  or  screen  between  the  railroad  and  the  turn- 
pike. The  railroad  company  were  the  owners  of  the  turnpike, 
and  bound  to  keep  it  in  repair  and  free  from  obstructions.  The 
Mohawk  Turnpike  Company  was  chartered  in  1800  by  an  act  of 
the  legislature,  and  by  the  terms  of  the  charter  were  bound  to 
keep  the  road  in  repair. 

The  defendant's  corporation  was  chartered  by  an  act  of  the  leg- 
islature, approved  April  29,  1833.  By  the  terms  of  this  act  the 
defendants  were  required  to  purchase  the  turnpike  in  question, 
and  to  assume  all  the  liabilities  and  possess  all  the  rights  of  the 
turnpike  company  in  reference  thereto,  and  so  long  as  the  same 
was  used  as  a  turnpike  were  to  keep  it  in  proper  condition  and 
repair.  The  action  was  referred  and  a  report  made  in  favor  of 
the  plaintiff  to  recover  $400,  the  value  of  the  horse.  In  the 
supreme  court  the  opinion  was  delivered  by  Willabd,  J.,  who 
said :  ^'  If  the  injury  complained  of  was  not  the  result  of  some 
wroDgful  act  of  the  defendant,  either  of  omission  or  commission, 
this  action  cannot  be  maintained.  It  was  not  wrongful  for  the 
defendants  to  propel  their  cars  along  their  railroad  by  a  steam 
engine,  although  steam  as  a  motive  power  is  not  mentioned  in 
their  act  of  incorporation.  Indeed,  we  know  historically  that  the 
act  incorporating  the  defendants  could  not  have  been  passed  at 

»  8  Barb.  (N.  T.)  427. 
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the  session  of  1833  if  a  steam  engine  had  been  in  tenns  men- 
tioned in  the  act,  as  the  power  by  which  the  business  of  the  com- 
pany was  to  be  conducted.  It  is,  however,  a  "  mechanical  power  " 
within  the  meaning  of  the  charter,  and  was  rightfully  applied. 
Nor  is  there  any  evidence  that  the  manner  in  which  the  defend- 
ants conducted  the  train  on  the  morning  when  the  disaster  hap- 
pened was  unusual  or  manifested  an  inattention  to  the  rights  of 
others.  The  working  of  the  engine  and  the  progress  of  the  train 
occasioned  much  noise.  Although  this  may,  under  some  drcum- 
stances,  excite  the  most  intense  fear,  it  is  esteemed  in  general  a 
beneficient  admonition  to  avoid  danger.  It  is  a  part  of  the  con- 
stitution of  a  steam  engine  that  it  should,  when  in  operation, 
make  a  noise.  An  authority  to  use  an  engine  is  an  authority  to 
make  a  noise,  whether  it  awakens  fear  or  not.  A  train  of  cars 
that  should  move  with  entire  silence  through  the  valley  of  the 
Mohawk  would  occasion  more  mischief  than  if  its  approach 
was  heralded  by  the  noise  of  many  engines.  Indeed,  the  policy 
of  the  general  act  to  authorize  the  formation  of  railroad  corpora- 
tions* is  to  require  a  bell  of  thirty  pounds  to  be  kept  ringing  for 
a  quarter  of  a  mile  before  the  train  crosses  a  road  as  a  precaution 
against  accidents.*  The  engineer  is  then  required  to  add  to  the 
usual  noise  of  the  engine  and  the  train  the  noise  of  the  bell,  to 
which  is  not  unf  requently  added  the  noise  of  the  whistle.  The  mere 
noise  of  the  defendant's  train  in  the  abstract  therefore  affords  no 
evidence  of  a  culpable  inattention  to  the  rights  of  others.  Bat 
it  is  not  to  be  denied  that  there  are  times  and  places  in  which  the 
noise  of  the  locomotive  and  train  is  attended  with  the  most  dis- 
tressing effects.  Where  the  railroad  and ,  turnpike  are  parallel, 
and  in  immediate  contiguity  with  each  other,  persons  traveling 
on  the  latter  with  horse  teams  are  sometimes  eicposed  to  imminent 
danger  by  the  mere  sight  and  noise  of  a  moving  train.  It  was, 
in  part,  in  anticipation  of  this  danger,  and  the  necessity  of  guard- 
ing against  it,  that  dictated  the  policy  of  requiring  the  defendants 
to  purchase  the  turnpike  and  assume  the  liabilities  of  that  corpo- 
ration before  they  should  be  permitted  to  run  cars  upon  their  own 
road.     They  thus  acquired  the  right  of  laying  their  track  across 

>  Act  of  Maxell  27,  1848 ,  Laws  of  1848»  p.  221.         <  Id.,  §  87 
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and  along  the  bed  of  the  tnmpike  without  an  application  to  the 
chancellor  for  appraisers,  but  they  were  bound  ^'  to  restore  the 
road  to  its  former  state,  or  in  a  sufficient  manner  to  not  impair 
its  usef  uluees. 

If  the  taking  a  part  of  the  bed  of  the  turnpike  for  the  track  of 
the  railroad,  or  the  bringing  the  railroad  into  dose  proximity  to 
the  turnpike,  renders  it  dangerous  to  persons  standing  with  teams 
on  the  latter,  and  thus  impairs  its  usefulness  to  the  public,  the 
defendants  are  bound  either  to  remove  the  two  roads  farther  from 
each  other  or  to  separate  them  by  protecting  guards.  There  is 
room  enough  in  the  Mohawk  Valley  for  both  roads,  and  it  is  for 
the  defendants  to  see  that  they  do  not  interfere  with  each  other. 

The  referee  must  have  found  that  the  encroachment  by  the 
railroad  upon  the  turnpike  at  the  place  of  the  disaster  enabled 
the  noise  and.  sight  of  the  train  to  frighten  the  plaintiffs  horse, 
and  thus  to  cause  its  death.  The  defendants,  by  not  restoring 
the  turnpike  to  its  required  width,  and  by  omitting  all  other 
precautions  against  accidents,  have  disregarded  the  injunctions 
of  the  statute,  and  if  that  neglect  of  duty  has  been  the  proximate 
cause  of  the  plaintiffs  injury,  as  the  referee  must  have  found,  he 
was  entitled  to  recover.  The  encroachment  of  the  defendants 
upon  the  turnpike  was  a  public  nuisance  for  which  any  person  sus- 
taining a  particular  injury  may  recover."^ 

8bo.  303.  Zaeglslalivo  grant  anthorlsseB  all  iiaea  neoaasary  to  a  proper 
ixarolaa  of  the  powen  ghran.—  It  will  be  observed  that  the  doctrine 
of  this  case  is  predicated  upon  the  provision  in  the  defendant's 
charter,  that  in  taking  the  turnpike  for  its  roadway  it  was  bound 
^'  to  restore  the  road  to  its  former  state,  or  in  a  sufficient  manner 
not  to  impair  its  usefulness, "  and  that  by  bringing  its  track  upon 
the  turnpike  it  was  bound  to  guard  against  such  accidents  by 
erecting  proper  screens,  or,  if  these  failed,  they  were  bound  to  move 
either  the  turnpike  or  their  track  to  a  greater  distance  from  each 
other,  because  they  were  bound  to  keep  the  turnpike  in  such  a 
condition  with  reference  to  the  railroad  as  ^^  not  to  impair  its  use- 

"Lanalnff  V.  Smith,  4Wend.(N.  T.)    Burrows  v.  Pixley,   1  Root  (CJonn.), 
9 ;  Stetson  v.  Faxon,  10  Pick.  (Mabs.)    802  ;  AhboU  v.  MiUs,  8  Vt.  639. 
U7;  Baiden  v.  docker,  10  id.  888 ; 
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folnesB."  That  is,  that  the  statute  oould  not  be  construed  as  ao 
authority  for  the  defendants  to  do  any  act  under  their  charter  that 
would  impair  the  usefulness  of  the  turnpike,  and  that  if  they  did, 
such  acts  were  a  public  nuisance,  and  rendered  them  liable  for  all 
the  damages  that  ensued  therefrom.  The  rule  of  law  laid  down 
in  this  case  must,  of  course,  be  understood  as  exceptional.  It  is  a 
doctrine  that  arises  out  of  the  peculiai*  provisions  of  the  charter, 
and  is  not  applicable  to  any  other  class  of  cases. 

A  grant  to  construct  a  railroad  without  specific  limitations  or 
powers  carries  with  it,  by  necessary  implication,  the  right  to  use 
engines  and  cars  upon  the  same,  and  to  do  any  act  thereon  that  is 
legitimately  incident  to  the  free  and  full  exercise  of  such  opera- 
tions. If  a  horse  upon  a  highway  is  frightened  by  the  necessary 
noise  of  the  train,  or  at  sight  of  it,  and  dies  from  fright,  or  if  it 
becomes  unmanageable  and  destroys  its  owner's  team,  and  even  in- 
jures him,  yet  there  is  no  liability  upon  the  company,  if  the  acci- 
dent resulted  from  a  reasonable  exercise  of  the  company's  right.' 
But  if  the  charter  creating  the  company  limited  its  right  in  such  a 
way  as  was  done  in  the  act  creating  the  defendant's  company,  then 
liability  would  attach,  if  they  failed  strictly  to  comply  with  the 
terms  of  their  charter. 

Seo.  304.  Rule  in  Rex  v.  Pease.—  The  difference  between  the  gen- 
eral doctrine  applicable  to  such  questions,  and  the  special  doctrine 
arising  from  the  peculiar  provisions  of  charters,  will  be  perhaps 
better  illustrated  by  the  case  of  Hex  v.  Pease  et  al}  than  by  any 
other  case.  That  was  an  indictment  against  the  defendants  for 
operating  a  railroad  by  steam  that  ran  along  side  the  king's  high- 
way, in  some  places  within  five  yards  of  each  other,  for  the  dis- 
tance of  about  one  mile  from  Stockton  to  Tarm.  The  gravamen 
of  the  charge  in  the  indictment  was  that  the  defendants  operated 
the  engines  upon  the  railroad  in  question  by  steam,  and  burned 
large  quantities  of  coal  and  coke  in  the  development  of  steam 
with  which  to  propel  said  engines,  and  thus  emitted  large  quanti- 
ties of  offensive  smoke  that  filled  the  air  flowing  over  said  high- 

1  Bex  «.  Pease,  4  B.  &  Ad.  80 ;  Bex  Amboy  Tarapike  Co.  o.  Camden  & 
V,  Morris,  id.  441 ;  Bordentown  &  South    Amboy  B.  B.  Co.,  17  N.  J .  L.  814. 

<  4  Barn.  &  Ad.  80. 
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way,  and  attached  to  said  engines  large  numbers  of  cars  loaded 
with  coal,  which  were  drawn  over  said  railroad  with  great  noise, 
force  and  violence ;  and  did  with  said  engines  and  .cars,  and  the 
fires  burning  therein,  exhibit  terrific  and  alarming  appearances, 
and  made  divers  loud  explosions,  shocks  and  noises,  making  it  dan- 
gerous for  persons  to  pass  over  the  highway  with  teams  or  other- 
wise. The  indictment  was  tried  by  jury  who  returned  a  special 
verdict,  which  found  the  allegations  charged  in  the  indictment  to 
be  true,  and  also  found  that  many  accidents  had  resulted  to  per- 
sons passing  over  the  highway  with  teams,  by  reason  of  the  horses 
becoming  fiightened  by  the  trains  running  upon  the  defendants' 
raOroad.  The  verdict  also  found  that  the  defendants  used  the 
most  approved  appliances  in  running  their  road ;  that  they  were 
duly  organized  as  a  company  according  to  statute,  and  that  their 
road  was  built  and  operated  according  to  the  provisions  of  the  stat- 
ute. It  was  also  found  that  no  screens  or  fences  were  erected  be- 
tween the  railroad  and  highway  to  shut  off  the  view  of  the  trains 
passing  over  the  railroad. 

The  case  was  heard  in  Jci/ng^a  hench^  and  Paek,  J.,  in  deliver- 
ing the  judgment  of  the  court,  among  other  things,  said :  *^The 
case  turns  upon  the  meaning  of  the  statute,^  and  the  question  is, 
whether  that  gives  an  authority  to  the  company  to  use  locomotive 
engines  on  the  railway  absolutely,  or  only  with  some  implied 
qualification  or  condition  that  they  should  employ  all  practicable 
means  to  protect  the  public  against  injury  from  them  ?  And 
those  means  were,  on  the  argument,  suggested  to  be,  the  altering 
of  the  course  of  the  railroad,  or  the  erection  of  fences  or  screens 
of  sufficient  height  to  exclude  the  view  of  the  engines  from  the 
passengers  on  the  highway.  Now  the  words  of  the  statute  in 
question  clearly  give  to  the  company  the  unqualified  right  to  use 
the  engines,  and  we  are  to  construe  provisions  in  acts  of  parlia- 
ment according  to  the  ordinary  sense  of  the  words  unless  such 
construction  would  lead  to  some  unreasonable  result,  or  be  incon- 
sistent with  or  contraiy  to  the  declared  or  implied  intention  of 
the  framer  of  the  law,  in  which  case  the  grammatical  sense  of  the 
words  may  be  extended  or  modified.'    *    *     *    *    It  is  clear 

>  4  Geo.  4,  cb.  88,  g  8.  <  Eyaton  v.  Shedd,  Plowden,  403 : 

Baoon'B  Abr.  Stat.  L 
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that  the  makers  of  this  and  the  prior  act  had  in  view  the  oon- 
stmction  of  a  raih*oad,  with  its  branches,  in  a  certain  defined  line/ 
which  had  been  delineated  on  a  map  deposited  with  the  clerk  of  the 
place,  and  from  which  line  the  road  was  not  to  deviate  more  than 
one  hundred  yards,  and  not  into  the  grounds  of  persons  not  men- 
tioned in  the  book  of  reference.  The  legislature,  therefore,  must 
be  presumed  to  have  known  that  the  railroad  would  be  adjacent 
for  a  mile  to  the  public  highway,  and  consequently  that  travelers 
upon  the  highway  would,  in  all  probability,  be  incommoded  by 
the  passage  of  locomotive  engines  along  the  railroad.  That  being 
presumed,  there  is  nothing  unreasonable  or  inconsistent  in  sap- 
posing  that  the  part  of  the  public  which  should  use  the  highway 
should  sustain  some  inconvenience  for  the  sake  of  the  greater 
good  to  be  attained  by  other  parts  of  the  public,  in  the  more 
speedy  traveling  and  conveyance  of  merchandise  along  the  new 
railroad. 

Can  any  one  say  that  the  public  interests  are  unjustly  dealt 
with,  when  the  injury  to  one  line  of  communication  is  compensa- 
ted by  the  increased  benefit  to  another }  So  far  is  such  a  proceed- 
ing from  being  imreasonable,  that  it  was  held  by  the  majority  of 
the  judges  in  Hex  v.  RttsaeU^^  that  a  nuisance  was  excusable  at 
common  law  on  that  principle,'  and  whether  that  be  the  law  or 
not,  at  least  it  is  clear  that  an  express  provision  of  the  legislature 
having  that  effect  cannot  be  unreasonable. 

It  is  true  that  the  same  object,  that  of  giving  one  part  of  the 
public  the  benefit  of  the  use  of  these  engines,  might  have  been 
effected  without  the  same  injury  to  the  other  part  using  the  road, 
if  the  act  had  imposed  on  the  company  the  obligation  of  erecting 
a  sufiicient  fence  or  screen  at  their  own  cost ;  or  had  provided  that 
the  line  of  said  road  should  be  different  at  that  place  ;  but  it  \& 
by  no  means  necessary  to  imply  such  an  obligation  in  order  to 
make  the  statute  reasonable  and  consistent,  for  it  has  been  shown 
to  be  so  without ;  and  it  is  natural  to  suppose  that  if  such  a  con- 

*  1  and 2 Geo.  4,  ch.  44,  §  6,  and  4id.        '  Bex  o.  RoBseU  haa  been  directly 
4,  cb.  88,  g  8.  overraled  in  aeTeral  caaes,  since  deci- 

*  6  B.  &  C.  566.  ded  hy  the  same  oonrt. 
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dition  had  been  intended}  it  would  have  been  particnlarlj 
expressed/ 

Seo.  305.  80  long  as  the  authoilty  is  ttxaroked  reasonably  the  grant  is 
a  protection.  —  Thus  it  will  be  seen  that  legislative  authority  to  do 
an  act  that  may  operate  to  obstruct  travel  upon  a  highway,  either 
by  an  actual  physical  obstruction,  or  by  rendering  the  travel  over 
it  dangerous  and  unsafe,  is  a  complete  protection  so  long  as  the 
authority  is  exercised  reasonably  and  within  the  provisions  of  the 
act.  But  the  right  must  be  exercised  with  a  reasonable  regard  to 
the  safety  of  the  public.  Thus  in  Kmg  v.  The  Morris  &  Assess 
B,  H,  Go.^  it  was  held  that  the  grant  of  a  franchise  to  operate  a 
railroad  does  not  confer  power  upon  the  company  to  use  engines 
so  constructed  as  to  throw  out  burning  coals  that  may  set  fire  to 
buildings  along  the  line  of  the  road.  But  the  road  must  be  so 
operated  as  to  create  the  least  damage  to  the  public  or  individuals, 
and  the  franchise  is  conferred  upon  the  implied  understandyig 
that  the  company  will  use  such  machinery  as  will  produce  the  least 
injury  to  the  rights  of  others,  and  their  neglect  to  do  so  makes 
them  liable  as  for  a  nuisance  to  each  individual  injured. 

Seo.  306.  Role  In  Turnpike  Ck>.  v.  The  Oamden  and  Amboy  R.  R.  Oo. — 

In  Turnpike  Go.  v.  The  Ca/mden,  <&  ArrJboy  R.  R.  Go,^  *  it  was 
held  that  a  railroad  company  is  liable  for  an  abuse  of  its  charter 
privileges,  or  for  exercising  them  in  an  extraordinary  and  unlawful 
manner ;  and  that  where  a  company  created  an  unnecessary  dis- 
turbance with  its  engines,  or  where  it  unreasonably  blocked  the 
streets  and  obstructed  passage  over  the  same,  with  its  engines  and 
cars,  its  acts  were  a  nuisance  for  which  it  is  answerable  either  at 
the  suits  of  individuals  or  by  indictment. 

DEFECTS  IN  mOHWAYS  AS  NUISANOES. 

Seo.  307.  Defective  highways  a  ntdsanoe.—  For  the  communities, 
individuals  or  corporations,  upon  whom  is  imposed  the  burden  of 
keeping  a  highway  in  repair,  to  permit  the  same  to  be  out  of  re- 
pair so  as  to  endanger  the  safety  of  persons  or  property  passing 

1  Bex  o.  Morris,  1 B.  &  Ad.  441.  '  17  N.  J.  L.  814. 

•  18  N,  J.  Eq.  897. 
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over  it,  or  60  as  seriously  to  interfere  with  convenient  transit  over 
the  same,  is  a  public  nuisance  at  common  law,  subjecting  the  com- 
munities, persons  or  corporations,  upon  whom  the  duty  of  keep- 
ing it  in  repair  is  imposed,  to  indictment,  and  generally  to  dam- 
ages at  the  suit  of  persons  injured  by  reason  of  such  defects  or 
want  of  repair. 

Sec.  308.  liability  for  nudntaiuuioe  of  highwayg  in  finglancL—  In  Eng- 
land the  duty  of  maintaining  highways  is  imposed  upon  the  par- 
ishes in  which  they  are  located,  unless  by  prescription  or  otherwise, 
the  duty  rests  upon  particular  persons.*  This  liability  is  ex- 
tremely stringent  and  so  rigidly  is  it  adhered  to,  that  if  the  indi- 
viduals upon  whom  the  duty  of  making  repairs  rests  by  prescrip- 
tion become  insolvent,  or  the  divisions  of  parishes  upon  which  the 
burden  has  formerly  rested  are  exempted  from  this  duty  by  statute, 
the  common-law  liability  reattaches  upon  the  parish.'  Indeed,  it 
hsB  been  held  in  an  indictment  against  a  parish  for  not  repairing, 
that  the  fact  that  by  a  statute  that  was  declared  to  be  a  public  act, 
the  duty  of  keeping  certain  streets  in  repair  was  imposed  upon 
the  commissioners  for  lighting  and  paving  the  streets  of  a  city,  the 
duty  of  keeping  the  streets  in  proper  repair  was  no  defense  by 
the  parish  to  the  indictment,  and  that  the  parish  could  not  be  ex- 
empted from  liability  otherwise  than  by  express  and  positive  en- 
actment.' Lord  Ellbkbobough  said :  ^^  I  think  these  acts  are  no 
answer  to  this  indictment.  They  certainly  do  not  expressly  ex- 
empt the  parish  from  the  common-law  liability  to  repair  all  high- 
ways within  its  limits.     Do  they  create  any  exemption  by  impli- 

1  In  Austin's  Case,  1  Ventris,  188,  v.  ^affleT,12Mod.400;  Rex«.  Stough- 

the  defendant  waa  indicted  for  setting  ton,  3  Wm.  Saunders,  159;  Rex  v.  Ec- 

postsand  rails  in  a  highway.    Hale,  clesfield,  1  B.  &  Aid.  848;  Bex  v.  St. 

J.,  said :  "  If  there  be  no  special  mat-  Andrews,  1  Mod.  112. 
ter  to  fix  it  upon  others,  the  parish        *  Rex    v.    The    Inhabitants  of  St. 

where  the  highway  is  ought  to  repair  George  Hanover  Square,  8  Camp.  2^. 

it  of  common  right."  See,  also,  to  the  same  effect.  Rex  v. 

<  See  note,  1  Ventris,  90,  in  which  it  liv^erpool,  8  East,  86;  Rex  «.  Scaris- 
is  said  that  everj  parish  of  common  brick, 6  Ad.  &  £1.  609;  Rex  «.  Nether- 
right  ought  to  repair  the  highways  and  thonff,  2  B.  ft  Aid.  179;  Parsons  «.  St. 
no  agreement  with  any  person  what-  Matthews  Vestry,  etc.,L.  R.,  8  G.  P. 
ever  can  take  off  this  charge  which  the  66;  Rex  v.  Sheffield,  2  T.  R.  106;  Bex 
law  lays  upon  them."  Rex o.  Mayor  v.  Oxfordshire,  4  B.  ft  G.  194 ;  Anony- 
of  Warwick,  2  Shower,  201 ;  Rex  v.  mous,  1  Ld.  Baym,  726. 
Great  Bronghton,  6  Burrows,  2700;  Bex 
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cation  ?  I  think  not.  The  duty  of  repairing  may  be  impoBed 
upon  others,  although  the  pariah  be  still  liable.  The  parish  must, 
in  the  first  instance,  see  that  the  street  is  properly  paved  and  seek 
a  remedy  over  against  the  commissioners." 

Sbo.  809.  Whm  paxishM  60oftpe  liability.— The  parishes  can  only 
escape  liability  by  showing  that  the  highway  is  not  out  of  repair, 
or  by  setting  forth  by  plea  that  particular  persons  ought  to  repair, 
and  how,  and  why  they  are  so  bound,  and  the  plea  must  disclose 
such  an  obligation  on  the  persons  designated  in  the  plea  to  repair, 
as  will  in  judgment  of  law  operate  as  a  full  legal  excuse  for  non- 
repau-  on  the  part  of  the  parish.^ 

Sbo.  310.  Whan  indtviduals  or  OQxpontioiui  are  liable  to  repair. — 

But  while,  by  the  conmion  law  in  England,  the  parish  is  prima 
facie  bound  to  make  all  repairs  upon  and  keep  all  its  high- 
ways in  good  condition,  yet  it  may  be  relieved  of  this  bur- 
den and  the  obligations  imposed  upon  particular  persons  or  dis- 
tricts of  the  parish  in  either  of  two  ways.  First,  by  an  indos- 
ure  of  the  highway  by  the  owner  of  the  land  next  adjacent 
thereto,  and  second,  by  prescription.  As  to  the  first  method,  by 
indosure  of  the  highways,  the  transfer  of  liability  to  repair  can- 
not be  effected,  when  the  highway  has  not  existed  for  a  time 
beyond  the  memory  of  man,  nor  does  it  accrue  where  the  assign- 
ing land  was  inclosed  before  the  indosure  was  used  for  passage.' 
The  reason  for  the  transfer  of  liability  is  predicated  upon  the  fact 
that  when  a  highway  becomes  f  ounderous,  and  out  of  repair,  or 
dangerous,  or  incommodious  to  travelers  over  it,  the  public  have 
a  right  to  pass  upon  the  adjacent  land,  even  though  it  is  sown,' 
and  when  the  land  is  indosed,  the  public  is  deprived  of  this 
right,  and  hence  the  law  imposes  upon  him  who  incloses  the  land, 
the  duty  of  keeping  the  highway  in  good  repair  and  condition  at 
all  times ;  as,  if  the  indosure  was  not  made,  the  public,  in  case  of 

*  Rex  V.  Great  Broaghton,  6  Barrows,  den,  10  Eng.  Law  &  Eq.  402 ;  Begina 

9?0O;  Bex  v.  Peaderrym,  2  T.  R.  608;  v.  Nether  Hallam,  29  id.  200. 
Bm^  e.  BfidyUle,  4  Ad.  &  El.  (N.  S.)        *  Regina  v.  Ramsden,  1  EUis,  B.  & 

240 ;  Bex  «.  Stougbton,  2  Wm.  Sann.  E.  949. 

ders,  169;  Little  Bolton  «.  Begina,  12        *  3  Bolle's  Abr.  890,  A.  pi.  1,  and  B. 

L.  J.  (N.  8.)  M.  C.  104 ;  Rex  v,  St  An-  pi.  2 ;  Taylor  v.  Wbitebead,  2  Dong, 

diews,  1  Mod.  112;  Regina  e.  Fryd-  479;  Absorv.  French,  2  Shower,  28. 
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non-repair,  oonld  go  upon  the  adjacent  land.'  The  liability  to 
repair  under  this  condition  of  things  is  imposed  upon  the  occu- 
pant of  the  lands,  and  not  upon  the  owner,  as  it  is  a  charge  upon 
the  land  that  attaches  to  those  in  occupancy.  And  as  the  Uability 
is  created  by  the  inclosure,  so  it  can  at  any  time  be  determined 
by  removing  the  fences  and  leaving  the  highway  uninclosed.'  If 
a  highway  has  been  anciently  inclosed  on  one  side  and  the  occu- 
pant of  the  lands  inclose  one  side,  he  is  bound  by  this  act  to  keep 
the  whole  way  in  repair,  because  by  the  fencing  of  the  other  side 
for  so  long  a  time,  the  public  have  acquired  the  right  to  go  upon 
the  lands  on  the  other  side  when  the  way  is  founderous,  and  as 
the  right  is  cut  off  by  the  fencing  of  that  side  also,  he  ought  to 
repair  the  whole  way.  But  if  he  fences  one  side  only,  then  he 
is  ouly  liable  to  repair  one-half  the  way.* 

If  the  inclosure  is  made  under  authority  of  an  act  of  parliament 
for  dividing  and  inclosing  open  fields,  the  person  inclosing  is  not 
bound  to  repair,  unless  upon  writ  of  ad  quod  daminwm,  such  a 
condition  is  imposed.* 

Seo.  311.  Freicriptlvo  liabUitj  to  repair  uiflM  out  of  the  tenure  of  the 

land.  — The  liability  to  repair  by  prescription  cannot  be  imposed 
upon  individuals,  except  it  arises  out  of  the  tenure  of  the  land, 
for  the  acts  of  an  ancestor,  however  long  continued,  cannot  bind 
his  heirs  to  perform  similar  acts  unless  it  is  predicated  upon  some 
profit  that  arises  out  of  the  land  in  consequence  thereof,  either 
in  the  form  of  toll  or  other  profit.  This  must  exist  as  a  consid- 
eration so  to  speak  for  the  performance  of  the  obligation,^  and 
if  the  parish  is  indicted  for  non-repair,  if  it  seeks  to  avoid  the 
liability  by  showing  a  prescriptive  right  imposed  upon  some 
individual  to  make  the  repairs,  it  must  not  only  set  up  the  imme- 
morial usage,  but  it  must  also  show  that  the  usage  is  predicated 

1  Dancombe's  Case,  Cro.  Car.  866 ;  «.  Flecknow,  1  Bar.  465 ;  Ex  parte 

Bolle'8  Abr.,  B.  pi.  1.  Vennor,  8  Atk.  771. 

*  Rex  V.  StoaghtOD,  2  Wm.  Saand-        ■  Treviban  v,  Lawrence,  2  Ld.  Bajm. 

ers,  160.  1051 ;   Speake  v,  Richarda,  Hoi.  206 ; 

<  Rex  9.  Stoiigbton,  2  Wm.  Saond-  Magrath   «.  Hardy,   4  Bing.  N.    C. 

ers,  16;  Hawkina*  P.  C.  76,  §  7.  782;  Armstzong  e.  Norton,  3  Ir.  Rep. 

«  Rex  0.  LlandUo,  2  T.  R.  282 ;  Rex  100. 
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upon  a  liability  rations  tenvrw.  In  Regma  v.  Blackmore^  the 
defendant  was  indicted  for  not  repairing  certain  divisions  of  two 
highways,  for  the  division  of  Ford.  Evidence  was  given  upon 
the  trisJ  of  the  conviction  of  a  former  owner  and  occupant  of  the 
lands  in  respect  to  which  the  liability  was  said  to  arise,  for  the 
non-repair  of  the  same  highway,  as  well  also  as  repairs  made  by 
other  occupants  subsequent  to  the  conviction,  and  that  the  de- 
fendant purchased  the  lands  after  public  notice  of  this  liability  to 
repair.  The  defendant  was  convicted,  and  upon  hearing  in  the 
court  of  criminal  appeals,  Parke,  B.,  said:  "I  think  conviction 
is  right.  The  question  is,  whether  there  was  evidence  to  go  to 
the  jury  of  the  defendant's  liability  to  repair  the  road  r<Uione 
tenurm;  and  I  am  of  opinion  that  there  was,  and  that  the  con- 
viction of  the  former  owner  operates  as  an  estoppel/'  Where  a 
corporation  aggregate  has  been  used  to  make  repairs  so  that  the 
obligation  upon  it  has  become  fixed  by  prescription  it  is  sufficient 
to  show  that  ^^  it  ought  and  hath  used  to  do  it,"  and  it  is  not 
necessajy  that  it  should  be  shown  to  stand  on  any  tenure  of  lands. 
Its  liability  rests  upon  the  naked  ground  that  it  shall  be  pre- 
sumed to  be  bound  to  do  what  it  has  always  done." ' 

Angell  says  on  page  294  of  his  work  on  Highways,  "  that  this 
liability  ought  properly  to  be  considered  as  originating  in  a  cus- 
tom rather  than  a  prescription.  "  For,"  he  adds,  "  a  prescription 
ought  to  have  by  common  intendment  a  lawful  beginning.  A 
custom  may  be  good  although  the  particular  reason  of  it  cannot 
be  assigned,  for  it  suffices  if  no  good  reason  can  be  assigned  against 
it."  It  would  seem  from  the  authorities  that  so  far  as  the  liability 
of  corporations  are  concerned  to  make  repairs,  it  is  sufficient  to 
establish  the  custom,'  but  as  to  individuals,  the  liability  depends 
wholly  upon  prescription,  and  cannot  be  sustained  unless  there  is 
a  consideration  so  to  speak  underlying  it. 

1  9  Eng.  Law  &  Eq .  541 .  '  Rex  v.  Great  Broaghton,  5  Barrows 

*  2  Angell  on  Highways,  293 ;  Rex  2700  ;  Regioa  «.  Barnoldswick.  4  Ad. 

V.  Stratford  on  Avon,  14  East,  848;  &  El.  (N.  S.)  499 ;  Rex  v.  Hatfield, 

Reg.  V.    Glouoester   &   Birmingham  4  Bam.  &  Aid.  75 ;  Rex.  v  Ecclesfield, 

Bafiway  Co.,    9    C.    &  P.    469;    1  1  id.  848. 

Hawkins'  P.  C,  ch.  76,  §  8  ;  ch.  77, 

41' 
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Seo.  312.  Presoriptivo  liability  only  eztands  totlMold  wmy.  —  The 

prescriptive  liability  to  repair  only  extends  to  the  old  way.  If  a 
new  way  is  established,  or  if  the  old  way  is  enlarged,  the  liability 
to  repair  is  not  extended  beyond  the  old  way.  The  oocapant  is 
not  bonnd  to  repair  the  new  way,  nor  the  part  of  the  old  way  so 
enlarged.    All  excess  is  to  be  repaired  by  the  parish.^ 

Seo.  313.  No  llablltly  for  ii^iulM  resnltiiig  from  non-repair.  —  Where 
a  land-owner  is  bound  to  repair  a  highway  ratione  tenurcB,  it  is 
said  to  be  doubtf  al  whether  an  action  can  be  maintained  against 
him  by  the  person  who  has  sustained  damage  by  reason  of  the 
road  being  out  of  repair.  But  it  has  been  held  that  the  lord  of 
a  manor  may  have  an  action  under  a  prescription  that  he  and  all 
who  had  his  estate  had  a  right  to  have  a  bridge  kept  in  repair  by 
the  owner  of  the  mill.' 

Sbo.  314.  Repairs  of  bridges  in  fingland  la  imposed  on  tlieooimt7*  — 

The  repair  of  all  bridges  in  England  \&pri/niafaciey  whether  foot, 
horse  or  carriage  bridges,  by  the  common  law  imposed  upon  the 
inhabitants  of  the  county,  unless  as  in  the  case  of  highways  they 
can  show  that  the  liability  rests  upon  others.  The  liability  of  a 
county  in  every  respect  rests  upon  the  same  ground  as  that  of 
parishes  to  repair  highways.*  But  the  bridge  must  be  public* 
In  Bacon's  Abr.  368,  tit.  Bridges,  pi.  2,  there  is  an  exception  to 
this  liability  named.  "  If,"  says  the  author,  "  a  man  erects  a  mill 
for  his  own  profit,  and  make  a  new  cut  for  the  water  to  come  to 
it,  and  make  a  new  bridge  over  it,  and  the  subjects  used  to  go  over 
this  as  over  a  common  bridge,  this  bridge  ought  to  be  repaired  by 
him  who  has  the  mill,  and  not  by  the  county,  because  he  erected 
it  for  his  own  benefit."  But  if  a  man  builds  a  bridge  for  his  own 
private  convenience,  and  the  public  also  use  it,  whereby  it  becomes 
useful  to  the  public,  the  public  ought  and  must  maintain  it. 
There  is  still  another  incident  essential  in  order  to  cast  the  repairs 
upon  the  county  rather  than  the  parish,  and  that  is,  that  it  must 
be  erected  over  waters  that  are  properly  ^^fiv/men  vd  aursus  aqu(Bf^ 

1  Rex  9.   St.  Pancraa,  Peake,  286;  '  Regina  v.  Soathampton.  14  Enff. 

Rex  e.  Townsend,  12  East,  868.  Law  &  %.  116 ;  Rex  o.  w.  R.  of  Tork- 

<  Yoang  V.  Davis,  81   L.  J.  Exch.  shire,  5  Borzows,  2596. 

254  ;  11  Hen.  4,  ch.  28,  p.  88.  «  Id. 
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that  is,  water  flowing  in  a  channel  between  banks  more  or  less 
defined.*  Thus  it  was  held,  in  Bex  v.  The  Inhabitants  of  Ox- 
fordshi/rey^  that  where  the  road  by  which  a  bridge  was  approached 
passed  between  meadows  which  were  occasionaUj  flooded  by  a 
river,  and  for  a  convenient  access  to  the  bridge  a  raised  causeway 
had  been  made  having  arches  or  sluices  at  intervals,  for  the  pass- 
age of  the  flood  water,  which  were  equally  necessary  to  the  safety 
of  the  main  bridge  and  the  causeway.  It  was  held  that  the  in- 
habitants of  the  county  were  not  bound  to  repair  the  arches  be- 
cause there  was  no  water  answering  to  the  description,  ^^jhimen 
vd  cv/rsus  agrucB,^^ 

Seo.  315.  No  oommon-law  UabUlty  to  re|Mdr  in  the  United  States. — 
In  the  United  States  there  is  no  common-law  obligation  of  main- 
taining or  repairing  either  highways  or  bridges.  Such  obligations 
are  raised  and  imposed  by  special  statutes  in  each  of  the  States, 
and  these  obligations  imposed  by  statute  do  not  vary  essentially 
from  the  common-law  rule,  except  as  the  communities  upon  which 
the  burden  is  cast,  and  a  higher  degree  of  watchfulness  as  to  the 
care  to  be  exercised  over  such  highways,  and  where  any  liability 
exists  at  all,  or  more  extended  liability  for  injuries  resulting  from 
want  of  repair.  But  this  obligation  to  repau:  being  strictly  statu- 
tory, where  no  such  obligation  is  expressly  or  by  fair  implication 
imposed  by  statute,  no  private  remedy  exists." 

Seo.  816.  Statntory  powen  and  liafailitieB.  —  lu  some  of  the  States 

the  several  towns  are  charged  with  the  duty  and  expense  of 
keeping  their  highways  in  repair,*  and  frequently  are  invested  in 
the  first  instance  with  the  power  of  laying  out  and  constructing 
new  roads,  altering  old  ones,  or  discontinuing  them  altogether,  in 
accordance    with    the   provisions  of  the  statute,  and  are  also 

'  Bridges  and  Nichols  Case,  Godb.  Ghidsej  v.  Canton,  17  Conn.  475;  Bige- 

S46;  Yin.  Abr.,  Bridges,  B.  pL  18 ;  Bex  low  «.  Randolph,  14  Gray  (Mass.),  541; 

9,  The  Inhabitants  of  Oxfordshire,  1  Reed  o.  Belfast,  20  Me.  246 ;  Ball  v. 

B.  &  Ad.   289 ;  Rex  e.   Trafford,  id.  Winchester,  82  N.  H.  435 ;  Tallahassee 

874;  Rex  «.  Whitney,  4  Ney.&  M.  594.  e.  Fortune,  8  Fla.  19  ;  State  «.  Mar. 

*  1  Bam.  &  Ad.  289.  freesboro,  11    Humph.   (Tenn.)   217 ; 

'  Morej  «.  Newfane,  8  Barb.  (N.  Y.)  Comm'rs  v.  Martin,  4  Mica.  557. 

645;  Peoples.  Commissioners  of  High-  *  Vermont,  New  Hampshire,  Maine, 

ways  of  Hudson,  7  Wend.  (N.  Y.)  474;  Massachusetts,    Oonnecticut,    ^ode 

Biddle  e.  Proprietors,  etc.,  7  Mass.  169;  Island,  Wisconsin. 
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made  liable  in  damages  for  all  injm*ies  arising  from  want  of  repair^ 

while  in  others  liability  depends  npon  a  special  state  of  facts. ' 

'  In  Alabama  bj  the  Code  (§  1208)  for  neglect  and  malfeasance  are  made 
a  remedy  ia  given  on  the  rond  of  liable  to  indictment  and  fine.  Inliich- 
the  bailden  of  highways  for  aU  1^^  (1  Complied  Laws,  840)  commis- 
injurles.  If  there  is  no  bond  the  Bioners  of  highways  are  provided  for 
county  is  liable  ;  and  by  section  1175  of  who  have  the  general  oversight  over 
the  Code  the  corporate  officers  of  incor-  all  highways  and  bridges  m  their 
Derated  towns  or  cities  are  indictable  towns,  and  are  required  to  give  direc- 
tor a  misdemeanor,  if  streets  are  out  of  tions  to  the  overseers  for  the  repair  of 
repair  more  than  ten  days*  and  this  the  same  and  how  it  shall  be  done, 
statute  is  held  to  apply  as  well  to  free  There  are,  however,  certain  general 
as  to  toll  bridges.  Barber  County  v,  duties  that  the  overseer  is  required  to 
Brunson,  86  Ala.  (N.  &)  862.  In  Ar-  perform  without  directions  from  his 
kansas  each  overseer  of  roads  must  superiors.  The  commissioners  are  lia- 
cause  all  roads  in  his  district  to  be  kept  ble  to  indictment  for  neglecting  to 
well  cleared  and  in  good  condition  cause  the  roads  and  bridges  to  be  kept 
Rev.  Stat.  180,  §  12.  In  California  in  proper  repair,  but  not  unless  they 
the  road  master  of  each  town  is  re-  have  funds  in  their  hands  for  that  pur- 
quired  to  keep  all  roads  in  as  good  re-  pose,  and  an  indictment  should  s^ffir- 
palr  as  the  means  at  his  command  will  matively  state  that  they  have  funds, 
permit.    2  Qen.  Laws,  658,  §  15.  etc.     In   Mississippi  (1  Hutch.  Miss. 

In  Delaware,    by   Rev.  Code,  178,  Code,  853,  chap.  9,  art.  7)  the  over- 

§  82,   an   overseer   is,    if    there    be  eeers  of  roads  and  bridges  are  liable  to 

funds   in    his   hands    for    that   pur-  fine  if  without  good  cause  they  neglect 

pose,  deemed  guilty  of  a  misdemeanor,  for  the  space  of  ten  days  to  put  any 

or  if  he  willfully  allows  the  public  road  or  bridge  that  is  out  of  repair 

roads  or  bridges  to  be  out  of  repair,  in  proper  repair.      In  Missouri  (Gen. 

In    Georgia   by  statute  (Cobb's   €hi.  Stat.266,§  46)  overseers  are  made  liable 

Stat.  500,  §  4,  604,  3,  6,)  overseen  are  for  willful  neglect  to  repair,  and  are 

required  to  cause  the  roads  to  be  well  liable  for  all   damages  arising  from 

worked  and  repaired,  and  for  neglect  neglect  to  repair  after  notice,  or  to  fine, 

to  do  BO  are  subject  to  a  fine  and  action  if  they  have   funds  for  that  purpose 

for  damages  for  all  injuries  arising  unexpended. 

from  such  defects.      In  Illinois  each        In  New  Jersey  (Nixon's  Dig.  706,  §§ 
supervisor,  by  1  111.  Rev.  Stat.  562,  §  21,  48)  overeeers  are  required  to  keep 
14,  is  charged  with  the  duty  of  caus-  the  highway  in  good  order,  to  work, 
ing  all  the  roads  in  his  district  to  be  clear  out  and  amend  the  same,  while 
kept  well  cleaned,  smooth  and  in  good  the  townships,  or  board  of  county  free- 
repair,  and  is  liable  to  indictment  for  holders,  are  chargeable  with  the  duty 
failure  to  do  so.     In  Indiana  the  same  of  repairing  all  bridges,  and  are  liable 
statute  in  effect  exists,  but  no  action  in  damages  for  all  injuries  that  result 
for  damages  can  be  brought  against  from  theirneglect,  the  judgment  to  be 
the  supervisor,  but  he  is  subject  to  in-  paid  by  the  township  or  county  as  the 
dictment  for  a  failure  to  properiy  dis-  case  may  require.    (Nixon's  Dig.  74, 
charge  his  duty.    By  Iowa  Laws,  144,  §  18.)    In  New  York  by  statute  (1  Rev. 
902,  liability  for  damages  for  defects  btat.  pp.  601-504)  the  commissionere  of 
in  highways  arises,  if  after  notice  in  highways  are  given  the  general  super- 
writing  of  the  defect  in  any  highway  vision  of  all  highways  and  are  required 
or  bri^e  he  shall  not  in  a  reasonable  to  direct  as  to  what  repairs,  and  how 
time  repair  the  same,  and  generally  he  they  shall  be  made,  and  the  overseen 
is  required  to  keep  all  highways  in  a  are  to  make  all  repairs  under   their 
food  passable  condition.      In  Mary-  direction,  except   that  the   overseers 
iand(bylRev.  Code,!p.610,l§|l,16,17)  are  required  to  perform  certain  gen- 
provision  is  made  for  the  election  of  eral  duties  without  direction.  Thus  in 
supervisors    to  take   charge  of   and  McFadden «.  Kingsbury,  11  Wend.  (N. 
direct  repairs  of  the  public  roads,  and  Y. )  667,  it  was  held  that  overseen  were 
keep  them  dear  of  obstructions,  and  bound  to  keep  the  highways  in  repair 
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Eut  it  is  not  important  for  the  pnrposee  of  this  work  to  con- 
sider what  communities,  corporations  or  individuals  are  liable  to 
keep  highways  in  repair.  These  are  matters  that  are  provided 
for  bj  the  statutes  of  the  several  States,  and  where,  in  a  given 
State,  a  highway  is  defective  in  any  respect,  so  as  to  endanger  the 
safety  of  pubhc  travel  over  it,  the  statute  readily  points  to  the 
party  liable  to  respond  either  civilly  for  damages  sustained  thereby, 
or  by  indictment  at  the  suit  of  the  people.  We  have  only  to 
deal  with  the  question,  as  to  what  are  to  be  deemed  defects  in 
highways,  for  it  is  only  defective  highways,  defective  in  construc- 
tion or  repair,  that  come  within  the  purview  of  a  work  on  nui- 
sances. But  it  will  be  seen  by  reference  to  the  note  (2),  anfe, 
that  the  highway  system  in  this  country  is  extremely  diverse,  and 
in  many  instances  is  so  loose  and  irresponsible,  that  in  some  of 
the  States  the  cause  for  surprise  is,  not  that  they  have  so  many 
poor  roads,  but,  that  they  have  any  roads  at  all.  Highways  are 
of  some  importance  to  every  community,  and  it  would  almost 
seem  that  that  is  the  best  policy,  which  requires  good  roads  to  be 
made,  and  ^holds  the  towns  or  communities  up  to  the  strictest 
degree  of  liability  for  their  insufficiency  or  defectiveness. 

Seo.  317.  Unsafe  higiiwayB  or  bridges,  noisanoes.— It  may  be  re- 
garded as  well  settled  that  a  highway  or  bridge  that  from  any  cause 

whether  they  were  instructed  to  do  so  for  neglect  to  discharge  their  duties  in 
bj  the  commissioners  or  not.  The  reference  to  highways  and  bridges, 
overseer  is  liable  to  indictment  for  In  Pennsylvania  (Dunlap's  Laws,  o46, 
willful  neglect  to  keep  the  roads  in  §  42)  supervisors  are  to  keep  the  high- 
repair  under  2  R.  B.  696»  §  38,  but  they  ways  in  constant  good  repair  and  free 
are  not  bound  to  repair  unless  they  from  obstructions,  and  are  liable  to  in- 
have  been  provided  with  funds  for  dictment  for  neglect,  and  an  action  lies 
that  purpose,  consequently  are  not  lia-  against  a  township  for  injustice  sus- 
ble  for  damages  that  arise  from  want  tained  from  defect  in  the  highways, 
of  repair,  nor  to  indictment  unless  In  South  Carolina  a  penalty  is  miposed 
they  have  the  requisite  funds  provided  for  the  neglect  of  commissioners  to  re- 
by  the  public.  They  are  not  Dound  to  pair  roads  and  bridges  under  their  con- 
use  their  own  funds,  nor  to  repair  un-  trol,  under  the  statute  of  1825.  In  Ten- 
til  funds  have  been  actually  supplied  nessee  the  towns  are  held  liable  for 
to  thenL  In  North  Carolina,  by  chap,  want  of  repair  of  their  roads  and 
101,  p.  587,  §  21,  overseers  of  high-  bridges.  Hill  v.  State,  4  SneedjfTenn.), 
ways  are  required  to  keep  their  high-  443;  State  v.  Barksdale,  5  Humph, 
ways  and  bridges  in  repair,  and  free  (Tenn.),  154.  In  Virginia,  bv  Gen.  Stat, 
from  obstruction,  and  if  they  neglect  1800,  p.  803,  ch.  52,  §  84,  the  surveyor 
to  do  so  they  are  liable  for  such  of  highways  is  made  liable  to  a  fine  of 
damafines  as  may  be  sustained.  not  less  than  $5  nor  more  than  $30  if 
In  Ohio,  by  2  Rev.  Stat  1216,  §  40,  he  neglects  to  keep  the  roads  in  proper 
the  supervisors  are  subjected  to  a  fine  condition  and  free  from  obstructions. 
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is  rendered  unsafe  for  the  ordinary  purposes  of  public  travel  is  in- 
dictable as  a  nuisance,  and  that  the  town,  city,  or  other  municipal, 
or  (as  in  the  case  of  turnpike  roads)  private  corporation  or  indi- 
vidual, upon  which  the  statute  imposes  the  power  to  control,  and 
the  duty  to  repair  the  same,  is  generally  liable  at  the  suit  of  indi- 
viduals for  all  damages  resulting  from  such  defects.  The  ordinary 
business  of  the  country  requires  that  its  roads  and  streets  should 
at  all  times  be  safe  and  convenient  for  the  purposes  of  ordinary 
transit  over  them ;  hence,  a  more  than  ordinary  degree  of  vigi- 
lance is  required  in  that  respect. 

Sec.  318.  Dijrtinotlon  as  to  location^-  But  there  is  a  distinction 
made  between  streets  and  highways  in  different  localities.  A 
great  thoroughfare  over  which  a  large  number  of  persons  and 
teams  are  passing  each  day,  and  which  connects  important  points, 
requires  a  much  higher  state  of  repair,  and  a  higher  degree  of 
care  and  watchfulness  on  the  part  of  those  having  it  in  charge, 
than  a  highway  in  a  thinly  settled  section  of  country,  and  that  is 
but  little  used. 

This  distinction  is  suggested  by  common  sense,  and  is  recog- 
nized by  the  courts.'  Therefore,  it  is  always  proper  for  the  jury 
to  take  into  consideration  the  geographical  condition  of  the  country, 
the  nature  of  the  soil,  the  grade,  the  oixiinary  uses  to  which  the 
highway  is  applied,  as  elements  in  determining  whether  or  not  a 
highway  is  in  proper  condition  and  repair.  In  the  case  of  FluU 
V.  Richmond^*  Woodbury,  J.,  said:  ''If  a  road  is  on  a  steep 
mountain  side,  or  is  carried  up  from  the  bed  of  a  stream  against  a 
steep  cliff  of  rocks  or  through  a  narrow  gorge  or  notch  among  the 
hills,  a  double  track  would  seldom  be  expected,  though  places 
should  be  made  at  no  great  distances  for  persons  to  turn  out  en- 
tirely, and  others,  where,  by  each  turning  out  in  part,  each  could 
safely  pass.  Some  of  these  distances,  like  the  Jew' s  leap  in  Africa, 
or  the  Notch  of  the  White  Hills,  or  some  modem  tunnels,  might 
be  so  far  apart  as  to  require  a  horn  to  be  blown,  or  a  loud  halloa 

»  HuU  «.  Richmond,  2  Woodb.  &  M.  Clapp,  17  How.  (U.  S.)  161 ;  Loker  v. 

(U.  S.)  337;  Church  «.  Cherryfield,  33  Brookline,  18  Pick.  (Mass.)  343;  Drake 

Me.  460 ;  Fitz  v,  Boston,  4 Gush.  (Mass.)  v,  LoweH,  13  Mete.  (Maes. )  292 ;  State 

365  ;   Richardson  v.   Royalton   Turn-  v.  Beeman,  35  Me,  242. 

pike  Co.,  6  Vt.   496;   Providence  v,  »2  Woodb.  &  M.  (U.  S.)  837. 
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made  to  apprifie  others  at  the  other  end  to  wait.  Some  of  them, 
where  the  road  was  straight,  might  be  seen  by  common  observa-^ 
tion,  and  all  that  can  be  reasonably  required  in  such  localities  is, 
that  the  road  shall  be  adapted  to  the  state  of  the  country,  the 
amount  of  travel  over  it,  and  its  ordinary  uses." 

Seo.  319.  Afl  to  what  is  a  defect,  is  a  mixed  question  of  law  and  fact— 

As  to  what  constitutes  a  defect  is  in  many  instances  a  mixed  ques- 
tion of  law  and  fact,  depending  upon  a  variety  of  conditions  that 
vary  with  the  circumstances  of  each  case,  and  which  come  within 
the  province  of  a  jury  imder  proper  instructions  from  the  court. 
On  the  other  hand  there  are  a  species  of  defects  that  are  nuisances 
t»  86^  and  the  mere  existence  of  which  render  the  highway  indict- 
able, and  which  subject  the  town,  corporation  or  individuals  upon 
whom,  under  the  law,  the  duty  is  cast  to  keep  the  higway  in 
proper  repair,  liable  for  all  the  damages  that  result  therefrom.^ 

Seo.  320.    The  ohligation  to  repair  imposed  by  law  is  to  keep  the  road 

in  good  repair^--  The  obligation  imposed  by  the  law  is  to  keep  the 
roads  in  good  repair,  and  it  is  no  defense  either  to  an  indictment 
or  action,  that  ordinary  care  has  been  used  by  the  town  in  repair- 
ing and  keeping  them  in  a  safe  condition.  The  obligation  is  to 
make  them  safe  and  convenient  for  the  purposes  of  public  travel, 
and  this  must  be  done  at  all  hazards.'  That  degree  of  care  and 
attention  required  in  this  respect  has  been  said  to  be  such  as  a  dis- 
creet and  cautious  individual  would  or  ought  to  use  if  the  risk  was 
his  own,  and  should  be  measured  by  the  magnitude  of  the  injury 
likely  to  occur  from  its  omission.'  And  the  obligation  is  absolute 
and  imperative,  and  cannot  be  avoided  by  reason  of  the  pecuniary 
or  other  inability  of  the  town  or  corporation.* 

Sec.  321.    No  liability  exists  for  defects  until  the  road  has  been  adopted. 

—  It  will  of  course  be  understood  from  what  has  previously  been 
stated,  that  a  town  or  municipal  corporation  upon  which  rests  the 
burden  of  keeping  its  highways  in  repair,  is  not  liable  for  any 

*  Green  v.  Danby,  12  Vt.  388;  Fitzv.        "  Horton  «.  Ips witch,  12 Casb.  (Mass.) 
Boston,  4  Gash.  (Mass.)  865;  MerriUo.    488. 

Hsmpden,  26  Me.  234;  Eelsey  o.  Glo-        *  City  of  Madison  v.  Ross,  3   Ind. 
ver,  15  Vt.  708 ;  Bice  9.  MontpeUer,  19    286 ;  Chicago  v.  Major,  18  111.  349. 
id.  470.  *  Winahip  v.  Enfield,  42  N.  H.  197  j 

Erie  aty  v.  Schwingle,  22  Penn.  384. 
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defects  therein  until  the  highway  has  been  i*egalarlj  adopted  or 
established  as  such.'  Neither  is  it  liable  for  any  defects  either  in 
a  highway  or  bridge  that  has  been  laid  out  without  authority, 
although  mere  irregularities  in  the  laying  out  or  establishment  of 
the  road  will  not  prevent  liability  attaching  to  keep  the  load  in 
proper  repair.'  No  formal  adoption  is  necessary.  If  the  high- 
way has  been  used  as  such,  and  repaired  and  recognized  by  the 
proper  authorities  as  a  highway,'  it  becomes  so  to  all  intents  and 
purposes.  Although  there  are  exceptions  to  this  rule,  as  where 
the  repairs  have  been  made  under  a  mistaken  idea  of  its  liability 
to  repair,  or  when  the  duty  of  repairing  belongs  to  an  individual 
or  some  other  town.* 

Seo.  322.  No  liabUity  exists  for  ii^tirles  resnlting  from  somethiiig  out- 
side the  Umite  of  the  highway.  —  The  law  requires  that  highways  and 
streets  shall  be  kept  in  a  safe  and  proper  condition  for  public 
travel,  and  free  from  any  defects  that  render  passage  over  it 
unsafe  or  inconvenient  for  the  public.  As  to  the  precise  degree 
of  liability  for  defects  in  a  highway,  no  definite  rule  can  be  given 
that  is  applicable  to  all  cases,  but  it  may  be  stated  as  a  general 
proposition,  that  any  defect  that  impairs  the  safety  of  the  high- 
way for  the  purposes  of  travel,  or  essentially  interferes  with  its 
convenient  use,  is  an  indictable  and  actionable  nuisance,  at  com- 
mon law.'  -Asa  rule,  those  defects  only  are  actionable  which  are 
indictable  at  common  law  as  nuisances ; '  but  all  obstructions  of 
highways  or  defects  rather,  that  are  indictable  as  nuisances,  do 
not  furnish  the  basis  for  an  action  against  the  town.* 

1  State  t).  Price,  21  Md.  440  ;  Jones  ner  f>.  Bradfozd.  8  Ghand.  (Wis.)  291 ; 

V.  Andover,  9  Pick.  (Mass.)  146;  Page  Kellogg    v.    Northampton,     8    Gray 

V.  Weathersfield,  18  Vt  424;  St.  Panl  (Mass.),  504. 

V.  Seitz,  8  Minn.  297  ;  Milwaukee  v,  *  State  v.  Albuigh,  28  Vt.  262;  Proc- 

Davis,  6  Wis.  877;  Haywood  v.  Charles-  tor  v.  Andover,  42  N.  H.  862 ;  Reed  v. 

town.  48  N.  H.  61 ;  Perrine  f>.  Farr,  2  Cornwall,  27  Conn.  48. 

Zabr.  (N.  J.)856;  Rangz/.  Shoneberger,  ^  Coggswell  v.  Lexington,  4  Cash. 

2  Watts  (Penn.),  28 ;  State  v.  Randall,  (Mass.)  807 ;  Hewison  «.  New  Haven, 

1  Strob.  (S.  C.)  110.  84  Conn.  186;  Davis  t).  Bangor,  42  Me. 

3  Hyde  o.  Jamaica,  27  Vt.  448 ;  Indi-  522. 

anapolis  v,  McClure,  2  Ind.  147  ;  Hay-  •  Merrill  v.  Hamden,   26  Me.  284  ; 

wood  V.   Charlestown,  48  N.  H.  61 ;  Howard    v.    North    Bridgewater,    16 

Sampson  v.  Goodiland,  5  Gratt.  (Va.)  Pick.  189. 

241.  "^  Hewison  v.  New  Haven,  84  Conn. 

*  MUwaukee  v.  Davis,  6  Wis.  877 ;  186;  Hizon  v,  Lowell,  18  Gray  (Mass.), 

Folsom  V.  UnderhUl,  86  Vt.  580;  Cod-  59 ;    Fisher    t).    City    of    Boston,    6 
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The  reason  is  apparent.  An  act  may  be  done  by  the  owner  of 
lands  adjoining  a  highway  that  seriously  impairs  its  safety.  As 
by  the  erection  or  placing  some  object  there,  that  is  calculated  to 
frighten  horses/  or  by  the  erection  of  a  building  so  that  the  eaves 
project  over  the  highway  and  endanger  the  safety  of  those  passing 
along  the  street,  from  the  accumulation  of  ice  and  snow  thereon ; ' 
the  erection  of  an  insecure  building  on  the  line  of  a  public  street 
and  a  multitude  of  other  things  over  which  the  authorities  have, 
and  can  have,  no  control.  The  distinction  arises  here.  For  inju- 
ries resulting  from  any  obstructions  in  the  highway  itself,  and 
over  which  the  proper  authorities  have  lawful  control,  and  which 
they  can  lawfully  remove,  however  they  come  there,  the 
town  or  city  is  liable.  But,  when  the  injury  results  from 
something  outside  the  limits  of  the  highway,  upon  lands 
which  the  authorities  have  no  authority  to  enter  upon,  the 
individual  making  or  continuing  the  erections  or  obstructions 
alone  is  liable.  He  may  be  indicted  for  maintaining  a  public 
nuisance,  and  made  to  respond  in  damages  to  those  injured 
thereby.*      But  it  would  be  highly  inequitable  to  hold    the 

Am.  Rep.  106.  In  Jones  «.  Bostoiii  Mete.  (Mas3.)  292,  it  was  held  that  the 
id.  194,  it  was  held  that  no  action  city  was  liable  for  injuries  sustained 
would  lie  against  a  city  for  injuries  hj  the  plaintiff  hj  reason  of  the  fall- 
occasioned  to  a  traveler  caused  by  the  ing  of  a  defective  awning  projecting 
falling  of  a  sign  projecting  over  the  over  and  across  the  sidewalk  and  sup- 
sidewalk  and  insecurely  fastened,  by  parted  by  posts  at  the  curbstone.  See 
the  proprietor  of  the  building  to  which  also  Day  t/.  Milford,  6  Allen  (Mass.), 
it  was  attached,  even  though  the  inse-  98.  But  in  Hizon  v,  Lowell,  13  Gray 
cure  condition  of  the  sign  and  the  fact  (Mass.),  59,  it  was  held  that  the  city 
of  its  projection  over  the  street  had  was  not  liable  for  an  injury  received 
been  brought  to  the  attention  of  the  by  the  fall  of  snow  ana  ice  from  a 
dty  authorities.  The  liability  rests  building  whose  roof  projected  over  the 
upon  the  owner.  Taylor  v.  Peckham,6  sidewalk,  Maoomber  v,  Taunton,  100 
Am.  Sep.  678.     In  Drake  v.  Lowell,  18  Mass.  255. 

'  Forshay  v.  Olen  Haven,  8  Am.  Rep.  59  ;    Barber   o.    Roxbury,    11    Allen 

78 ;  25  Wis.  288,  is  a  case  where  the  (Mass.)  818. 

plaintiffs  horses  were  frightened  by  a  'In  Shipley  v.  The  Fifty  Associates, 

"hollow  burnt  and  blackened  log  lying  101  Mass.  251,  the  plaintiff  sustained 

close  to  the  traveled  part  of  a  liiffh.  injuries  from  the  falling  of  ice  and 

way  and  within  its  limits."    In  this  snow  upon  him  while  passing  along 

case  it  was  held  that  the  log  being  the  street,  from  the  roof  of  the  de- 

within  the  highwav  limits,  and  being  fondant's  building,  which  was  a  pitch 

iMtvra^^  calculated  to  frighten  horses,  roof  and  extended  over  the  street,  it 

the  town  is  liable.   Judd  v,  Fkrgo,  107  was  held  that  the  roof  was  a  nuisance 

Mass.  264.  and  that  the  defendants  were  liable 

'  Hixon  0.  LoweU,  18  Gray  (Mass.),  for  the  injuries  sustained.    In  Jones «. 

42- 
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town  liable  for  injaries  resulting  from  something  over  which  they 
have  no  control,  and  which  they  cannot  remove  any  more  than 
any  other  citizen. 

Seo.  323.  Rule  in  EOacon  ▼.  LowolL — The  numerous  annoyances, 
inconveniences  and  dangers  to  which  a  person  may  be  subjected 
upon  a  highway,  without  redress  against  the  city  or  town,  were 
well  illustrated  by  the  court  in  the  case  of  Hixon  v.  LoweU,^ 
"  The  traveler,"  said  the  court,  "  may  be  subjected  to  inconve- 
nience and  hazard  from  various  sources,  none  of  which  would 
constitute  a  defect  or  want  of  repair  in  the  way  for  which  the 
town  would  be  responsible.  He  may  be  annoyed  by  the  action 
of  the  elements ;  by  a  hail  storm,  by  a  drenching  rain,  by  pier- 
cirig  sleet,  by  a  cutting  and  icy  wind,  against  which,  however  long 
continued,  a  town  would  be  under  no  obligation  to  furnish  him 
relief.  He  might  be  obstructed  by  a  concourse  of  people,  by  a 
crowd  of  carriages ;  his  horse  might  be  frightened  by  a  discharge 
of  guns,  the  explosion  of  fire-works,  by  military  music,  by  the 
presence  of  wild  animals ;  his  health  may  be  endangered  by  pesti- 
lential vapors  or  by  the  contagion  of  disease,  and  these  sources  of 
discomfort  and  danger  might  be  found  within  the  limits  of  the 
highway,  and  yet  that  highway  not  be  in  any  legal  sense  defective 
or  out  of  repair.  It  is  obvious  that  there  may  be  nuisances  upon 
traveled  ways  for  which  there  is  no  remedy  against  the  town 
which  is  bound  by  law  to  construct  and  maintain  the  way.  If 
the  owner  of  a  distillery,  for  example,  or  of  a  manufactory  ad- 
joining the  street  of  a  city,  should  discharge  continuously  from  a 
pipe  or  orifice  opening  toward  the  street  a  quantity  of  steam  or 
hot  water,  to  the  nuisance  and  injury  of  a  passer  by,  they  must 

Railroad  Company,  107  Mafia.  261,  it  rick  while  in  -operation,  and  escap- 

was  held  that  where  a  railroad  com-  in^. 

panj  erected  a  derrick  upon  their  own  In  Judd  v.  Fargo,  107  Maas.  264*  it 

premisoB,  the  boom  of  which  projected  was  held  that  the  defendant,  who  was 

over   the   highway,   and  which  was  a  farmer,  was  liable  for  placing  any 

used  by  them  in  loading  their  cars,  is  thing  upon  the  side  of  a  highway  un- 

a  nuisance,  and  the  defendant  was  reasonably,    that   was    calculated    to 

held  liable  to  the  plaintiff  by  reason  frighten  horses,  and  which  in  this  in- 

of  damages  sustained  by  him  by  his  stance    did    frighten     the    plain tiff'n 

horses  becoming  frightened  at  the  der-  horses,  whereby  they  escaped. 

1  18  Gray  (Mass.),  59. 
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certainly  seek  for  redress  in  some  other  mode  than  bj  an  action 
for  a  defective  way.  If  the  walls  of  a  house  adjoining  a  street 
in  a  city  were  erected  in  so  insecure  a  manner  as  to  be  liable  to 
fall  npon  persons  passing  by,  or  if  the  eaves-trough  or  water  con- 
ductor was  so  arranged  as  to  throw  a  stream  from  the  roof  upon 
the  sidewalk,  there  being  in  either  case  no  structure  erected  within 
or  above  the  traveled  way,  it  would  not  constitute  a  defect  in  the 
way." 

Seo.  324.  Role  la  Morae  ▼.  Biohmond.—  The  towu  is  only  responsi- 
ble for  defects  in  the  highway.  It  is  never  responsible  for  in- 
juries caused  by  any  thing  outside  the  limits  of  the  highway.  But 
it  is  its  duty  to  keep  the  highway  itself  in  a  constant  state  of  re- 
pair, and  to  see  that  no  obstructions  are  therein,  and  nothing  there 
calculated  to  endanger  the  safety  of  persons  traveling  over  it 
either  on  foot  or  with  teams,  and  this  applies  as  well  to  the  space 
outside  the  traveled  way  and  within  the  highway  limits  as  to  the 
traveled  path  itself.  The  town  is  not  bound  to  work  the  whole 
space  within  the  highway  limits,  but  it  is  bound  to  keep  it  clear 
of  obstructions,  dangerous  excavations,  or  any  thing  that  may  in 
any  manner  jeopardize  the  safety  of  the  traveling  public*  In 
the  case  of  Morae  v.  Richmond^  Steele,  J.,  said :  "  It  is  well 
settled  that  it  is  the  duty  of  towns  to  forbid  and  prevent  the  use 
of  their  highway  margins  as  places  of  deposit  for  private  property, 
whether  it  be  lumber,  shingles,  logs  or  other  matter  that  may  in- 
terfere with  travel ;  and  if  they  do  negligently  suffer  the  margins 
to  become  and  remain  unsafe  by  being  thus  incumbered,  the  party 
who,  without  fault  on  his  part,  meets  with  pn  accident  by  driving 
against  them,  may  recover  of  the  town." 

»  Johnson  v,  Whitfield,  18  Me.  286;  law."  Snow  «.  Adams,  1  Gush.  (Mase.) 

Kice  fl.  Montpelier,  19  Vt.  470 ;  Bryant  443  ;    Bigelow    «.    WestOD,    8    Pick, 

t'.  Biddeford,  89   Me.  193;  Packard  «.  (Mass.)  267,  and  the  officers  having 

Packard,  16  Pick.  (Mass.)  191 ;  Stinson  charge  of  the  highway  not  only  may, 

t.  Gardiner,  42  Me.  248.   In  Johnson  v.  and  it  is  their  duty  to,  sammarily  re- 

Whitfield,  sapra,   Shbplet,  J.,  says:  move  any  obstruction  in  the  highvvay 

"  To  allow  the  side  of  the  road  to  be  in  whatever  form  it  may  exist,  whether 

incumbered  by  logs  or  other  things  as  a  fence,  trees,  a  building,  or  any 

unnecessarily  placed  there  would  de-  thing  unlawfully  erected  or  placed 

prive  tha  dtisens  of  the  whole  width  upon  the  highway.     Hubbell  'o,  Good- 

of  the  way,  or  subject  them  to  unnec-  rich,  87  Wis.  84. 
esaary  dangers  not  contemplated  by        '41  Vt.  435. 
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In  a  recent  esse  in  Pennsylvania'  the  Snpreme  Court  held  that  a 
"  liberty  pole"  erected  in  a  public  place,  which  was  properly  se- 
cured, and  apparently  of  sufficient  strength  and  soundness^  is  not 
jper  se  a  nuisance,  so  as  to  render  the  municipality  liable  for  in- 
juries resulting  from  its  fall,  but  that,  in  cases  where  such  uses  of 
streets  are  sanctioned  by  universal  custom,  liability  can  only  exist 
where  the  corporation  is  properly  chargeable  with  negligence  in 
not  securing  or  removing  the  pole.  "  If,"  says  the  court  in  this 
case,  ^^  it  has  been  a  uniform  custom  for  the  people  to  erect  such 
poles  in  the  streets  of  the  city  from  its  earliest  history,  under  the 
implied  assent  of  the  municipal  authorities,  and  if  this  one  was  so 
carefully  erected,  having  due  regard  to  the  material  of  which  it 
was  formed  and  the  manner  in  which  it  was  secured  so  that  a  care- 
ful and  prudent  man  would  have  apprehended  no  danger  there- 
from, we  think  it  was  not  a  nuisance  ^^  ee.  It  was  therefore  a 
question  for  the  jury  whether  it  was  erected  in  such  a  flace  and 
mam^ner^  and  maintained  for  so  long  a  time^  under  all  the  circum- 
stances, as  to  have  created  reasonable  apprehension  of  danger."  It 
will  be  observed  that  in  this  case  there  was  no  pretense  that  the 
pole  obstructed  public  travel,  and  the  court  based  its  decision  upon 
the  ground  that  the  erection  of  the  pole  wbs perse  lawful,  because 
sanctioned  by  universal  usage  or  custom.  In  this  case  the  pole 
was  apparently  safe  and  secure,  and  it  had  been  erected  on\jyour 
weeks,  when  in  a  severe  storm  and  gale  it  was  broken  off,  and  in 
falling  injured  the  plaintiff,  and  the  court  held  that  liability  could 
not  be  charged  upon  the  defendant,  unless  it  was  guilty  of  some 
negligence  in  reference  thereto.  In  an  earlier  Pennsylvania  case* 
the  town  was  held  chargeable  for  injuries  resulting  from  the  fall 
of  a  liberty  pole  erected  in  a  pubUc  place,  which  had  been  per- 
mitted to  remain  there  until  it  had  become  rotten  and  unsafe  and 
consequently  a  nuisance.  But  in  this  case  it  will  be  observed  that 
negligence  was  imputable  to  the  defendants  in  the  maintenance  of 
the  pole  without  taking  proper  measures  to  ascertain  whether  or 
not  it  was  secure,  because  they  were  bound  to  know  that  such 
erections  are  liable  to  decay  and  become  weakened  from  the  effects 

>  City  of  Allegheny  v.  Zimmennftn,        *  Norristown  v.  Moyer,  67  Penn.  St 
10  Pitts.  Leg.  Jour.  168.  855. 
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of  time,  and  to  exercise  due  diligence  in  that  regard.  The  rale 
deducible  from  these  cases  is  that,  when  any  thing  is  lavofvJly 
plaoed  in  a  highvoay  or  public  j>laoej  liability /or  injuries  result- 
ing ih&refrain  ccmnot  he  charged  upon  the  person  or  corporaMon 
placing  or  maintaining  it  there^  tmless  negligence  in  respect 
thereto  is  in  some  manner  imputable^  bat  that,  if  the  thing  pro- 
ducing the  injury  is  unlavxfaU/y  placed  or  permitted  to  remain 
there,  it  is  a  nuisance ^w  sCj  and  liability  for  injurious  results  at- 
taches irrespective  of  the  question  of  negligence.*  In  order  to 
charge  a  municipal  corporation  with  liability  for  injuries  resulting 
to  a  person  because  of  erections  of  any  character  in  or  upon  a  high- 
way, street  or  public  place,  it  must  appear  that  some  duty  respect- 
ing thereto  rested  upon  the  corporation,  and  that  it  is  a  nuisance 
per  se,  or  has  become  so  by  certain  causes,  o/nd  that  the  town  or 
city  is  responsible  either  for  its  erection  or  maintenance* 

It  is  no  justification  that  the  nuisance  arose  from  the  wrongful 
act  of  third  persons ;  provided  it  has  the  power,  and  it  is  its  duty 
to  abate  it.*  Thus,  a  town  has  been  held  responsible  for  injuries 
resulting  to  a  traveller  from  a  ditch  dug  in  the  highway  by  an 
aqueduct  company,*  injuries  to  travellers  from  defects  existing 
within  a  part  of  a  highway  occupied  by  a  railroad,*  although  such 
defect  arises  from  the  negligent  or  unskillful  conduct  of  the  com- 
pany,* so  for  a  defect  caused  by  a  gas  company  by  placing  an  iron 
box  in  a  sidewalk,*  or  an  awning  placed  over  a  highway  in  such 
a  way  as  to  create  a  defect  therein,*  or  indeed  any  erection  or 

• 

>  In  CoBhini^  v,  Boston,  122  Mass.  Hizon  v,  LoweU,  13  Oray  (Mass.),  59; 

173, 124  id.  434;  128  id.  830,  an  action  West  v,   Ljnn,   110  Mass.  414;  Dow 

was  broaghtf or  injaries  received  from  v.  Cliicopee,  116  id.  03. 

certain  door-steps  that  projected  into  '  Carrier  v.  Lowell,  16  Pick.  (Mass.) 

a  certain  street  in  Charlestown.     By  176;   Merrill  v.  Wilbraham,  11  Gray 

statute,    it  was  provided    that    door  (Mass.),  154  ;  Bacon  v,  Boston,  8  Cush. 

steps  shoald  not  project  into  a  street  (Mass.)  174  ;  Philadelphia  o.  Weller,  4 

of  Charlestown  for  more  than  a  given  Brewst.    (Penn.)  24;    Norristown  v. 

distance.     This  was   treated  by  the  Moyer,  67  Penn.  St.  355. 

court  as  authorizing  such  projection  ^Merrill  v.  WilbraHam,  an^;Birm- 

iBithin  the  distance  prescribed  by  the  ingham  v.  Dorer,  8  Brewst.  (Mass.)  69. 

statute,  and,  as  the  steps  in  question  '  PoUand  v,  Woburn,  104  Mass.  84 ; 

did  not  project  beyond  the  prescril)ed  Davis  v,  Leominster.  1  Allen  (Mass.), 

distance,  it  was  held  that  they  were  182. 

not  a  defect  for  which  the  city  could  *  Bailey  v,  Boston,   116  3fas8.  432, 

be  held  chargeable,  although  the  steps  note;  Prentiss  d.  Boston,  112  id.  43; 

Aod  treads    projecting    TOyond    the  Hawks  V.Northampton,  116  id.  420, 

"risers"  three-fourths  of  an  inch  and  ^  Loan  v.  Boston,  106  Mass.  460. 

were  without  a  railing  or  guard.  •  Day  v.  Milford,  6  Allen  (Mass.).  98 ; 

*  Jones  V.  Boston,  104  Mass.  75;  Drake  v.  Lowell,  18  Mete  (Mass.)  29.a! 
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thing  placed  in  or  over  a  highway  dangerous  to  travelers  thereon, 
by  third  persons.  Thus,  a  transparency  to  announce  a  show 
in  a  building,  fastened  at  one  end  to  the  building  and  at  the 
other  supported  temporarily  by  a  pole  placed  and  resting  upon 
the  sidewalk,  insecurely,  was  held  a  defect,  and  the  city  was  held 
responsible  for  injuries  resulting  to  a  traveller  by  the  fall  of  the 
pole/  But  a  distinction  is  made  in  instances  where  no  actual 
obstruction  of  the  highway  exists,  and  where  the  highway  is 
obstructed.  Thus,  in  the  case  of  the  awning  and  transparency 
referred  to  Bwpra^  there  was  an  actual  obstruction  to  travel 
by  something  placed  m  the  highway,  but  where  something  is 
merely  suspended  over  but  does  not  rest  upon  or  in  the  highway, 
by  third  persons,  which  does  not  interfere  with  travel  thereon, 
the  individual  doing  the  act  or  maintaining  it  is  responsible  for 
injuries  resulting  therefrom,  but  the  town  is  not.  Thus  a  city 
has  been  held  not  responsible  for  injuries  resulting  from  the  fall- 
ing of  a  sign  insecurely  suspended  over  a  sidewalk  by  a  shop- 
keeper,' or  for  injuries  resulting  from  the  falling  of  snow  and  ice 
from  the  roof  of  a  building  along  side  the  walk.'  In  these  cases 
there  was  no  defect  in  the  highway  itself,  nor  injury  resulting 
from  any  wrongful  act  or  omission  of  the  defendants'  officers  or 
agents,  consequently  it  could  not  justly  be  held  liable  for  injurious 
results.  But,  when  the  cause  of  the  injury  exists  in  the  highway, 
and  is  a  nmsance  which  the  city  may,  and  is  bound  to  abate  or 
repair,  a  different  rule  must  necessarily  exist.  Thus  it  is  held 
that  a  city  is  responsible  for  injuries  arising  from  defective  covers 
of  coal  holes  or  other  openings  in  a  sidewalk,  whether  the  same 
result  from  the  manner  of  construction  or  mode  in  which  they  are 
maintained,  because  such  things  actually  obstruct  or  interfere  with 
the  safety  of  public  travel.* 

Sec.  325.  No  liability  for  iiijiiiles  from  going  ui>on  the  mazglii  of  a  high- 
way tumeoessaxily.  — A  traveler  may  use  the  margin  of  the  road  if 
he  chooses  to  do  so,  but  if  he  goes  there  unnecessarily,  and  from 
mere  caprice,  he  cannot  recover  for  injuries  sustained  while  traveling 

1  West  V.  Lynn,  110  Maas.  514.  Hodkins  9.  Rockport,  116  id.  573 ;  Burt 

s  Jones  f>.  Boston,  ante,  «.  Boston,  122  id.  228 ;  Dowd  v.  Chioo- 

'  Hizon  V.  Lowell,  ante.  pee,  116  id.  93. 
*  Cromarty  v.  Boston,  127  Maas.  829 ; 
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there/  Bnt  if  he  is  forced  there  from  any  cauBe,  or  if  in  traveling 
along  the  road  in  the  night  his  horse  accidentally  goes  there,  and 
by  reason  of  any  obstractions  or  defects  he  sustains  an  injury,  the 
town  is  liable  therefor.'  Logs,  stones  and  large  accumulations  of 
snow  or  ice  even  that  endanger  public  travel  are  such  defects  in 
the  highway  as  make  the  town  answerable  in  damages  for  any  in- 
juries resulting  therefrom. '  So,  too,  as  has  previously  been  stated, 
the  town  is  bound  to  remove  any  thing  from  the  limits  of  the 
highway,  no  matter  by  whom  deposited  there,  that  operates  either 
as  an  actual  obstruction,  or  that  is  calculated  to  endanger  the 
safety  of  those  passing  over  the  roads  or  streets,  either  on  foot 
or  with  teams,  or  because  of  its  tendency  to  frighten  horses.*  In 
Massachusetts  it  is  held  that  objects  in  a  highway  or  street  which 
do  not  actually  amount  to  an  obstruction  or  incumbrance  in  the 
way,  although  they  are  calculated  to  and  do  frighten  horses,  are 
not  defects  for  injuries  resulting  from  which  the  city  or  town  is 
responsible.*  The  rule  in  that  State  is,  that  an  object  in  a  high- 
way, with  which  a  traveler  does  not  come  in  contact  or  coUisiony 
and  which  is  not  wi%  mcumhrcmce  or  obstruction  in  the  way  of 
travel,  is  not  to  be  deemed  a  defect,  because  it  is  of  a  character 
calculated  to  and  does  frighten  horses.*  But  if  there  is  such  an 
object  in  the  highway,  and  the  horse  of  a  traveler  takes  fright  at 

'  WiUejc.  Portemoutli,  35N.  H.  803;  frighten  horses,  the  town  was  liable. 

Barton  v.  Montpelier,  80  Vt.  650;  Sew-  and  that  it  was  competent,  for  the  pur- 

ard  V.  Milford,  21  Wis.  485.  pose  of  establishing  this  fact,  to  show 

'*  Cassedy^  v.  Stockbridge,  21  Vt.  891 ;  that  other  horses  in  passing  the  lumber 

Rice  V.  Montpelier,  19  id.  470 ;  Dickey  were  or  were  not  frightened.  In  Davis 

V,  Kaine  Tel.  Co.,  46  Me.  483.  v.  Leominster,  1  Allen  (Mass.),  182,  it 

*  Coggswell  V.  Lexington,  4  Cash,  was  held  that  the  town  was  liable  for 
(Mafl8.)S)7;Bigelow©,  Weston,  8  Pick,  an  injury  received  by  the  plaintiff 
(Mass.)  267 ;  &rton  v.  Montpelier,  80  from  a  lot  of  sleepers  placed  in  the 
Vt.  650.  highway  covered  by  the  location  of  a 

*  Littleton  «.  Richardson.  82  N.  H.  railroad  by  those  engaged  in  working 
59;  Winship  v.  Enfield,  42  id.  199;  upon  the  railroad.  The  ground  of 
Chamberlain  v.  Enfield,  43  id.  358;  the  recovery  was  predicated  upon  the 
Dimockv.  Suffield,  80  Conn.  129;  Ray  fact  that  the  town  could  have  removed 
t.  Manchester,  46  N.  H.  59  ;  Hewison  the  sleepers  without  interfering  with 
V,  New  Haven,  84  Conn.  186;  Bartlett  the  authorized  construction  of  the  rail- 
V.  Hacksett,  48  N.  H.  18.  In  Darling  road,  and  were  bound  to  do  it.  Phil- 
t.  Westmoreland,  52  N.  H.  403,  the  lips  v.  Veazie,  40  Me.  96;  Currier  v, 
plaintiff  was  passing  a  bridge  when  Jjowell,  16  Pick.  (Mass.)  170. 

nis  horse  became  frightened  at  a  pile  '  Cook    v.    Charlestown,    13    Allen 

of  lumber  lying  by  the  roadside,  and  (Mass.)  190 ;  Kingsbury  v.  Dedham,  13 

ran  back  and  oacked  off  the  bridge,  id.  186 ;  Bemis  v.  Arlington,  114  Mass. 

The  court  held  that  if  the  horse  was  507;  Keith  v,  Easton,  2  Allen  (Mass.), 

frightened  at  the  pile  of  lumber,  and  552. 

it  was   such    as    was    calculated    to  *  Cook  v.  Montague,  115  Mass.  571. 


336  Highways  —  Kights  of  Tbayeleb. 

it  and  springs  to  one  side  and  brings  ths  carriage  in  contact  with 
a  defect  existing  near  such  object  injuring  the  carriage  that  the 
injury  may  be  regarded  as  imputable  to  the  defect  itself  rather 
than  to  the  object  producing  the  fright  in  the  horse/  In  one 
case*  the  plaintiff  sought  to  recover  for  injuries  sustained  by  his 
horses  by  reason  of  their  becoming  frightened  at  some  white 
plastering  on  the  side  of  the  road.  It  appeared  that  the  plastering 
did  not  in  any  manner  obstruct  the  road,  and  the  only  claim  made 
in  the  case  was,  that  it  was  calculated  to  frighten  horses,  and  did 
frighten  the  plaintiff's  horses  so  that  they  became  unmanageable 
and  ran  away,  sustaining  considerable  injury.  Hinman,  J.,  in 
delivering  the  opinion  of  the  court,  said :  "  The  liability  of  the 
town  depends  upon  the  fact  whether  the  plaster  was  in  its  general 
operations  calculated  to  frighten  horses  of  ordinary  gentleness. 
There  can  be  no  doubt  that  a  road  may  be  rendered  unsafe  by 
objects  upon  it  calculated  to  frighten  horses,  but  whether  a  slight 
discoloration  by  the  side  of  a  road,  such  as  was  caused  in  this  case 
by  the  plastering  that  lay  there,  was  in  fact  an  object  calculated 
to  frighten  horses,  which  are  usually  gentle,  and  therefore  fit  to 

1  Cashing   v.    Bedford,    125   Mass.  Morse  z^.  Richmond,  41  Vt.  443;  Fosliaj 

626.  V.  Glen  Haven,  25  Wis.  288;  Bartlett 

•  Dimock  v.  Saffield,  30  Ck>nn.  129.  v.  Hacksett,  48  N.  H.  18.  In  Massa- 
The  question  as  to  whether  or  not  any  chusetts  a  different  doctrine  has  been 
object  foreign  to  the  legitimate  uses  held  and  an  object  that  merely  fright- 
of  a  highway,  placed  therein,  is  calcu-  ens  horses  being  driven  alon^  a  high- 
lated  to  frighten  horses  and  is  conse-  way  —  as  in  one  case  of  a  dead  horse  in 
qaently  upon  that  ground  a  nuisance,  the  street — has  been  held  not  to  be 
is  for  the  ju^.  Ayer  z^.  Norwich,  89  such  a  defect  as  would  render  the 
Conn.  876.  In  such  cases  the  question  town  or  city  liable  for  injuries  result- 
as  to  whether  or  not  the  town  or  city  ing  merely  from  a  horse  becoming 
in  which  such  nuisance  exists  is  pri-  frightened  thereby .  Cook  v.  Charlee- 
marily  liable  for  a  resulting  injury,  or  town,  98  Mass.  80;  Keith  v.  Easton, 
whether  redress  must  be  had  from  the  2  Allen  (Mass.),  652;  Kingsbury  o. 
party  placing  it  there,  must  depend  Dedham,  13  id.  186.  But  in  that  State 
upon  the  statutory  duties  and  liabili-  it  is  held  that  the  person  pladng  an 
ties  of  towns  in  that  regard .  In  those  object  in  the  highway  which  is  calcu- 
States  where  no  such  liability  is  placed  lated  to  frighten  horses,  is  liable  for 
upon  towns  by  statute,  the  party  in-  all  injuries  resnlting  in  that  way, 
jured  must  look  exclusively  to  the  therefrom.  Judd  «.  Fargo,  107 Mass. 
person  placing  the  object  in  the  high-  264.  It  seems,  that,  if  the  articles  or 
way;  but  in  those  States  where  towns  things  were  placed  by  the  roadside  by 
are  charged  with  tlie  duy  of  keeping  the  town  to  be  used  in  repairing  the 
highways  in  repair  and  are  made  liable  road,  and  they  had  not  been  left  there 
for  defects  therein,  the  town  is  liable  for  an  unreasonable  time,  liability 
for  injuries  received  by  reason  of  such  does  not  attach  although  horses  are 
nuisance,  as  it  is  treated  as  an  ob-  thereby  frightened.  Farrell  v,  Old- 
struction  and  defect  in  the  highway,  town,  69  Me.  72. 
Dimock  v,  Suffleld,  30    Conn.    129; 
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be  driven,  is  an  entirely  different  question."  The  role  is,  that 
the  object  most  be  such  as  is  calculated  to  frighten  horses  of  or- 
dmary  gentleness,  and  in  this  case  it  appeared  that  the  horse  was 
shy  and  skittish,  and  that  the  plaintiff,  by  the  exercise  of  reason- 
ble  care,  might  have  passed  the  object,  therefore  judgment  was 
given  for  the  defendant. 

Seo.  326.  Bnle  la  Algwr  ▼.  ZioweU.  —  As  a  traveler  may,  under 
certain  circumstances,  go  upon  the  mai^ns  of  a  highway,  it  is  the 
duty  of  the  town  to  erect  barriers  to  prevent  the  traveler  from 
danger  against  steep  declivities,  miry  places,  or  any  exposure  to 
injury  which  might  be  avoided  if  such  railings  or  barriers  were 
erected.'  In  Alger  v.  Lowell^  it  was  held  that  where  a  person 
passing  along  the  street  was  pushed  down  a  steep  declivity  by  a 
crowd,  which  declivity  was  not  protected  or  guarded  by  a  railing, 
in  the  absence  of  any  malice  or  willful  negligence  of  the  crowd  or 
any  person  in  it,  the  plaintiff  might  recover  of  the  city  for  the 
injury  sustained  therefrom. 

Sec.  327.  Z>iity  of  towiw  to  define  the  limits  of  hlghwayi  by  erection 
of  proper  goerda.  —  Soo,  too,  it  is  the  duty  of  towns  where  there 

'  In  Hajden  e.  Attleborougb,  7  Gray  below,  tbe  town  was  liable,  althoagh 
(Mua.),  888,  it  was  held  that  the  ab-  the  proximate  cause  of  the  injury  was 
senoe  of  a  railing  at  the  side  of  a  hi^h-  the  temporary  loss  of  control  over  tbe 
way,  when  necessary  for  the  security  horse  while  upon  the  bridge,  but  with- 
of  travelers,  is  a  "  deficiency "  within  out  the  fault  of  the  plaintiff.  In  Mun- 
the  provisions  of  the  statute.  Norris  son  v.  The  Town  of  Derby,  87  Conn. 
9.  Litchfield,  85  N.  H.  271  ;  Hunt  v.  S^8;  9  Am.  Rep.  883,  the  town  had 
Pownal,  9  Vt.  411 ;  Collins  v.  Dor-  legally  discontinued  an  old  highway, 
Chester,  6  CaE^.  (Mass.)  890 ;  Kimball  and  established  a  new  highway  in 
V.  Bath,  88  Me.  219 ;  Palmer  v.  An-  place  of  the  old  one,  which  was  in 
dover,  2  Cusb.  (Mass. )  600 ;  Ireland  e.  every  respect  sufficient,  but  neglected 
Oswego  Turnpike  Co.,  18  N.  Y.  526 ;  to  erect  a  fence  or  other  barrier  to  pre- 
Gobb  V.  Standish,  14  Me.  198 ;  Joliet  v.  vent  travelers  from  going  upon  the 
Virley,  85  HI.  58;  Hyatt  v.  Rondont,  old  road.  The  Housatonic  Water 
44  Barb.  (N.  Y.)  885 ;  Chicago  e.  Gal-  Power  Co.  opened  a  ditch  upon  the 
lagher,44  111.  295;  Davis  e.  Hill,  41  old  road  ana  completely  across  it, 
N.  H.  829 ;  Portsmouth  v.  Willey,  85  about  twenty  feet  deep.  The  plaintiff, 
id.  808;  State  e.  Banfor,  80  Me.  841.  in  passing  over  the  highway  in  the 
In  a  recent  case  in  Wisconsin,  Houfe  evening,  passed  upon  the  old  highway 
V.  Fulton,  29  Wis.  296 ;  9  Am.  Rep.  and  was  precipitated  into  the  ditch 
570,  it  was  held  that  where  a  person  and  severely  injured.  The  court  held 
in  crossing  a  bridge,  on  the  sides  of  that  the  town  was  liable  for  the  inju- 
which  there  was  no  railing,  with  his  ries.  That  it  was  not  only  its  duty  to 
horse,  and  the  horse  wUle  on  the  erect,  but  to  mcUntain  a  suitable  bar- 
bridge  suddenly  stopped,  staggered  rier  to  guard  passengers  against  stray- 
snd  fell  over  the  side  of  the  bridge,  ing  upon  the  old  road, 
precipitating  the  plaintiff  upon  the  Toe       '8  Allen  (Mass.),  402. 

43 
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are  no  viable  objects  to  indicate  the  limits  of  a  highway,  and 
nothing  that  would  put  a  traveler  upon  his  guard  or  prevent  him 
traveling  over  the  highway  in  the  night  from  straying  off  from 
the  same,  to  erect  guards  around  dangerous  places  so  near  to  the 
highway  as  to  render  traveling  there  hazardous.'  But  where  the 
limits  of  the  highway  are  well  defined  the  town  is  not  bound  to 
fence  its  road  or  otherwise  guard  against  travelers  going  outside 
its  limits.'  In  fact,  it  may  be  said,  that  a  town  is  bound  at  all 
hazards  to  make  its  highway  safe,  and  as  to  whether  it  is  or  not, 
as  well  as  what  is  necessary  to  make  it  safe,  is  a  question  of  &Gt 
to  be  determined  in  each  case  according  to  the  circumstances.' 

On  extraordinary  occasions,  as  where  a  railroad  is  being  con- 
structed across  a  highway,  or  while  a  portion  of  the  highway  is 
being  repaired,  or  a  new  bridge  is  being  erected,  or  an  old  one 
repaired,  all  that  can  be  required  of  the  town  is,  that  it  shall  pro- 
vide a  suitable  way  for  passage,  as  safe  as  the  circumstances  will 
allow.* 

Seo.  328.  Towns  cannot  ihlft  thebe  liability  Qi>on  indivlduaLi  or  oor- 

poratiqna.  —  A  town  cannot  shift  its  liability  to  keep  a  highway 

ft 

1  ManBon  v.  Town  of  I^rby  9  Am.  oonstracted  or  altered  as  to  present  at 

Rep.  883;  87  Conn.  298;  Tnorp  v.  one  point  two  paths*  both  of  which  ez- 

Town  of  Brookfield,  86  id.  820.  hibit  the  appearance  of  having  been 

In  Ireland  D.  The  Oswego,  etc./Plank-  used  by  trayelers,  and  one  of  them 
road  Co.,  18  N.  T.  526,  the  defend-  leads  to  a  dangerous  precipice,  while 
ants  were  authorized  to  use  an  exist-  the  other  is  quite  safe,  it  is  the  dut7 
ing  highway  for  the  construction  of  of  those  having  charge  of  the  road  to 
their  road.  In  grading  for  the  plank-  indicate,  in  a  manner  not  to  be  mi»- 
road  the  defendants,  within  the  lx)unds  taken,  bjf  day  or  by  night,  that  the  un- 
of  the  former  highway,  excavated  the  safe  path  is  to  be  avoided ;  and  if  it 
earth  so  as  to  make  a  new  path  lower  cannot  be  otherwise  done,  to  put  up 
than  the  former  traveled  track.  The  such  an  obstruction  as  will  turn  the 
new  track  diverged  from  the  traveled  traveler  from  the  wrong  track." 
pathway  of  the  former  highway.  The  *  Hay  den  v,  Attleboro,  7  Gray(Ma8B.), 
two  tracks  were  on  a  level  at  the  point  888;  Davis  «.  Hill,  41  N.  H.  829 ;  Tut- 
where  they  separated,  and  each  was  of  tie  V,  Holyoke,  6  Gray  (Mass.),  447; 
sufficient  width  at  that  point  to  admit  Innes  v,  Edinburgh,  EUy,  1;  Coggswell 
of  traveling  with  a  carriage;  but  the  d.  Lexington,  4  Cush.  (Mass.)  807; 
old  pathway  gradually  became  higher  Barrett  v.  Vaughn,  6  Vt.  248. 
than  the  new  track,  and  grew  narrower  <  Barrett  9.  Vaughn,  6  Vt.  248; 
until  it  came  to  a  pomt  at  a  place  Collins  v,  Dorchester,  6  Cush.  (Mass.), 
where  it  was  elevated  from  two  to  896 ;  Norwich  v.  Breed,  80  Conn.  585 ; 
three  feet  above  the  new  track.  The  Thorp  v,  Brookfield,  86  id.  820;  Mun- 
evidence  tended  to  show  that  the  son  v.  Derby,  87  id.  298. 
plaintiff,  driving  along  in  the  evening,  *  Willard  v.  Newbury,  22  Vt.  458 ; 
Kept  to  the  old  path  and  was  thrown  Batty  «.  Duxbury,  24  id.  155 ;  Bar- 
from  his  wagon  and  seriously  injured,  her  c.  Essex,  27  id.  62  ;  Kimball  «. 
Dbnio,  J.,  said :  "  Where  a  road  is  so  Bath,  88  Me.  219. 
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in  repair,  either  upon  an  individoal  or  corporation.  It  maj 
arninge  with  individnals  to  keep  them  in  repair,  or  may  be  so 
dtnated,  as  in  the  case  of  a  railroad  using  a  portion  of  a  highway , 
or  crossing  it  with  a  bridge,  as  to  have  a  remedy  over  for  dam- 
ages which  it  is  compelled  to  pay  for  defects  therein,  but  it  iajni- 
marSy  liable,  and  cannot  interpose  as  a  defense  that  some  person 
or  corporation  is  bound  to  keep  the  road  in  repair,^  and  in  Maine 
it  has  been  held  that  this  is  so,  even  where  there  is  a  statute 
requiring  the  person  or  corporation  to  keep  the  road  or  bridge  in 
repair.  But  in  Massachusetts  a  different  doctrine  ia  held,  and  in 
view  of  the  fact  that  the  liability  of  the  town  is  purely  statutory, 
it  would  seem  that  where  the  statute  casts  a  portion  of  the  duty 
and  liabiUty  upon  a  person  or  corporation  hjZson  of  a  pocnlii 
use  that  they  are  permitted  to  make  of  the  highway,  that  to  that 
extent  the  town  ought  to  be  relieved  from  liability." 

S'BC.  329.  ZJAbOity  when  highways   or  bridges   are    destroyed   by 

floods.— Where  a  highway  or  bridge  is  suddenly  swept  away 
or  destroyed  by  a  flood  or  other  natural  causes  or  act  of  God, 
there  is  no  common-law  liability  to  rebuild.*  But  if  the  bridge 
only  is  swept  away,  and  the  highway  is  left  unimpaired,  the 
bridge  must  be  rebuilt  as  speedily  as  possible.  So,  too,  towns  are 
bound  to  rebuild  their  roads  and  bridges  with  reasonable  dis- 
patch, however  they  may  have  been  destroyed.*  So,  too,  turn- 
pike companies  are  bound  by  the  common  law  to  keep  their  road 
passable,  and  when  swept  away  by  flood,  are  bound  to  repair  them 
without  unreasonable  delay,'  and  neither  towns  or  turnpike  com- 
panies can  excuse  themselves  from  this  liability.* 

>  State  «.  Gorham,  87  Me.  451 ;  Grid-  and  after  more  than  a  year,  not  having 

ley  e.  Bloomington,  8S  Dl.  554.  been  repaired,  the  people,  through  the 

*  Sawyer  v.  Northfield,  7  Cosh.  Attorney-General,  brooght  an  informa- 
(Biass.)  490.  tion  in  the  natare  of  a  &uo  ioarranto. 

'  Bex  V.  Landulph,  1  M.  &  R.  898;  Gowbn,  J.,  said :  "  The  better  opinion 

Regina  e.  Bamber,  5  Q.  B.  279 ;  Re-  is,  that  a  destraction  of  bridges  which 

flj^  e.  Hornsea,  25  £i^.  Law  &  Eq.  hj  not  being  restored  leaves  the  road 

^.  impassable  for  any  oonsiderable  length 

*  Clark  e.  Oorinth,  41  Vt.  449  ;  Box-  of  time,  presents  such  a  state  of  non- 
ford  V,  Essex,  7  Pick.  (Blass.)  887 ;  repair  as  would  work  a  forfeiture  at 
Brigffs  e.  Gailford,  8  Vt.  264 ;  Frost  o.  common  law.  The  road  thus  becomes 
Portumd,  11  Me.  271.  and  continues  to  be  a  common  ntii- 

*  People  «.  The  President,  I>ireetorB  Mmcs." 

and  Company  of  the  HUlsdaie  and  •  Chamberlain  e.  Bnfield,  48  N.  H. 

Chatham   Tampike   Co.,  28  Wend.  866;  Palmer  e.  Portsmouth,  id.  265; 

(K.  T.)  264.    In  this  case  the  bridges  Kimball  e.  Bath,  88  Me.  219;  BlaisdeU 

ttpon  the  turnpike  were  swept  away,  e.  Portland,  89  id.  118. 
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Sbo.  330.  Doty  to  ar«ot  ndUngi  at  dangwous  points.  —  It  has  been 

held  that  the  dnty  of  towns  to  erect  buildings  along  their  high- 
ways at  dangerous  points,*  and  upon  their  bridges,  does  not 
require  them  to  erect  railings  that  are  safe  for  travelers  to  lean 
against,  and  that  towns  are  not  liable  for  damages  sustained  by 
persons  from  the  *'  giving  way  "  of  railings  under  such  circumstan- 
ces.* The  reason  for  this  rule  is,  that  the  liability  of  the  town 
only  extends  to  the  maintenance  of  its  roads  and  bridges  in  a  safe 
condition  for  tra/od.  It  is  not  bound  to  furnish  immunity  against 
those  who  use  the  highway  for  any  other  purpose. 

Sbo.  331.  Relative  dntlM  as  between  travelen  and  the  town^—  The 

duty  of  a  town  to  the  traveling  public  does  not  extend  to  the 
length  of  keeping  its  highways  in  such  condition  that  no  injury 
can  possibly  happen  to  a  person.  While  a  proper  degree  of  care 
is  required  from  the  town,  so  on  the  other  hand  at  least  ordinary 
care  is  required  from  the  traveler.  He  cannot  shut  his  eyes  and 
drive  along  the  highway  in  a  reckless  manner.  He  must  keep  his 
eyes  open,  and  keep  up  a  proper  degree  of  watchfulness  against 
danger.*  He  cannot  drive  into  a  dangerous  place  in  the  road 
simply  because  he  cannot  pass  without  doing  so ;  neither  can  he 
drive  against  an  obstruction  because  it  happens  to  be  in  the  high- 
way.*   It  is  only  against  accidents  that  result  upon  a  highway  to  a 

>  In    Palmer  «.  Andover,  3  Cash.  *  Orcatt  v.  Eittery  Point  Bridge  Co.. 

(Mass.)  600,  where  it  was  shown  that  53  Me.  500;  Stickney  9.  Salem,  8  Al- 

a  railing  would  have  prevented  the  len  (Mass.),  874;  Stinson  v,  Gardiner, 

accident,   it  was  held  that   the  town  42  Me.  348. 

was  liable  as  for  a  defect.      See,  also,  '  Hubbard  e.  Concord,  85  N.  H.  53 : 
Bnrnham  e.  Boston,  10  Allen  (Mass.),  Wilson  v.  Charlestown,  8  Allen  (Mass.) » 
290 ;  Hayden  e.  Attleborough,  7  Gray  137;    Horton    v.    Ipswich,    12    Cash. 
(Mass.),  838;  Collins  e.  Dorchester,  6  (Mass.)    488;  Raymond   e.   Lowell,  6 
Gush.  (Mass.)  396.     Bat  railings  are  id.  524;  Cotter  v.  Wood,  98  Eng.  Com. 
onlv  required  at  dangerous  points  in  Law,    5^;    Rathbun     e.    Payne,    19 
the' road,  and  to  what  are,  see  Com.  d.  Wend.  (N.  Y.)  899. 
Wilmington,  105  Mass.  599.     In  order  *  In  Raymond  v.   Lowell,  6  Cush. 
to  impose  this  duty,  the  danger  must  (Mass.)  524,  a  person  who  attempted 
be  near  the  traveled  path.     Where  a  to  cross  a  street  in  the  day  time  at  a 
person  strayed  twenty>flve  feet  from  point  which  had  been  necessarily  and 
the  highway,  and  fell  into  a  dock,  it  properly  appropriated  for  a  ^rain,  and 
was  held  that  the  absence  of  a  rail-  which  was  covered  by  an  iron  grating 
ing  would  not  render  the  town  liable,  and  in  doing  so  slipped  and  fell  and 
Murphy  v.  Gloucester,  105  Mass.  470.  was  thereby  injured.    There  being  no 
The  proximity  of  a  railroad  may  or  necessity  for  his  attempting  to  pass  at 
may  not  impose  this  dnty,  accordingly  that  point  it  was  held  that  he  could 
as  it  is  near  or  remote  from  the  road,  not  recover  for  his  injuries,  he  not  he- 
Adams  «.  Natick,  13  AUen  (Mass.),  ing  in  the  exercise  of  a  proper  degree 
429.  of  care. 
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traveler  exerdsing  reasonable  care,  that  the  town  is  bound  to  fur- 
nish indemnity.^  It  is  not  called  upon  or  required  to  insure  one 
against  the  consequences  of  his  folly.'  It  must  keep  its  roads  safe 
for  ordinary  public  travel,  but  if  a  dangerous  pit  or  obstruction 
exists  in  the  highway,  which  the  traveler  sees  and  can  avoid,  he  is 
bound  to  do  so  at  his  peril.*  And  if  his  vision  is  defective,  if  he 
would  use  the  highway,  he  must  do  it  with  an  added  degree  of 
caution/  But  he  is  not  precluded  from  passing  over  the  street. 
He  has  a  right  to  rely  upon  the  streets,  as  being  safe,  and  if,  in 
the  exercise  of  proper  care,  he  is  injured,  by  reason  of  any  defect 
which  the  town  is  bound  to  repair,  the  town  is  liable  to  respond 
in  damages. 

The  question  as  to  what  is  a  defect  in  a  highway,  or  as  to 
whether  the  defect  caused  the  injury  complained  of,  is  always  a 
question  of  fact  for  a  jury,'  and  in  determining  the  question,  the 
nature  of  the  accident,  the  circumstances  under  which  it  occurred, 
the  character  of  the  road,  the  extent  of  its  use,  the  season  of  the 
year,  the  natare  of  the  soil,  the  climate,  the  acquaintance  of  the 
party  with  the  highway,  are  all  to  be  considered  in  determining 
the  question  of  liability. "  The  fact  that  the  highway  was  built,  or 
repaired,  with  the  greatest  degree  of  care,  when  the  duty  of  keep- 
ing in  repair  is  imposed  by  express  statute,  will  not  relieve  fSrom 
liability,  if  the  road  was  in  point  of  fact  defective,  liability  at- 
taches for  all  the  injurious  results.'  But,  in  all  other  instances, 
as  in  the  case  of  turnpike  roads,  towns  or  municipal  corporations, 
where  only  a  common-law  liability  exists,  ordinary  care  in  the 
construction  and  maintenance  of  roads  is  all  that  is  required.'     It 

1  Hanlon  o.  Keokuk,  7  Iowa,   488;  *  JohnBon  v,  HaverhU],  85  N.  H.  74; 

Brown  V.  Jefierson,  16  id.  889;  Smith  Providence  t^.  Clapp,  17  How.  (U.  S.) 

V,  LoweU,  6  Allen  (Maes.),  89;  Barker  161;  Green  v.  Danby,  13  Vt.  888;  Mep- 

V.  Savage,  45  N.  Y.  191;  Hartfield  v,  riU  v.  Hampden,  26  Me.  284;  Fitz  v, 

Boper,21  Wend.  (N.  Y.)  615;  Nichol-  Boeton,  4  Cush.  (Mass.)  866;  People  v. 

8on  V,  B.  R.  Co.,  41  N.  Y.  542;  Baxter  Carpenter,  1  Mich.  273. 

V.  R.  R.  Co.,  id.  502;  Harty  «.  Central  •  Hutchinson  v.  Concord,  41  Vt.  271. 

Co.  of  N.  J.,  42  id.  472.  'Howe  v,  Caatleton,    25  Vt.   162; 

*  Hnbbard  «.  Concord,  85  N.  H.  52.  MerriU  «.  Hampden,  26  Me.  284;  Hor- 

'  Carol  OB  V.  Mayor,  etc.,  6  Boew.  ton  v.  Ipswich,  12  Cash.  (Mass.)  488. 

(N.  Y.)  15;  James  v.  San  Francisco,  6  ^  Bridge  Co.  v,  William,    9  Dana 

Cal.  538;  Packard  v.  New  Bedford,  9  (Ky.),  408;  Goshen  Tampike  Co.  v, 

AUen  (Maas.),  200.  Sears,  7  Conn.  86;  Davis  v,  Lamoille 

«Benwlck  V.  N.Y.  0.  R.  R.Co.,86  County   Turnpike   Co.,  27  Vt.   602; 

N.  Y.  188;  Davenport  v.  Ruckman,  87  Townsend  v.  Turnpike  Co.,  6  Johns, 

id.  568.  (N.  Y.)  90. 
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would  be  impoeaible  to  refer  to  aU  the  inBtanced  in  which  oertain 
conditions  of  a  highway  hftve  been  held  defective.  The  aabject 
thoronghlj  treated  wonld  require  more  than  a  volnme  of  itself. 
It  will  be  understood,  from  what  has  already  been  said,  that  any 
thing  omittsd  to  be  done,  as  well  as  any  thing  done  or  existing  in 
a  highway  that  endangers  the  safety  of  public  travel  over  it,  is  a 
defect,  and  that,  if  actual  injury  results  therefrom,  liability  at- 
taches for  the  consequences  upon  that  person  or  body  upon  whom 
the  law  imposes  the  duty  of  repairing  or  maintaining  the  high- 
way. 
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KUISANOES   BBLATmO  TO   WATEB. 

8bc.  883.  Right  of  land  owner  to  water. 

6bc.  888.  UBafractaaiy  interest  incident  to  land. 

Sbc.  884.  Riparian  owner's  title  extends  to  the  center  of  the  stream. 

Sbc.  835.  The  right  to  ase  of  water  in  its  natural  condition. 

Sbo.  886.  Water-oonrses  defined. 

Sbo.  887.  No  water-coarse  where  there  is  no  definite  source  of  snpplj. 

8bc.  838.  Rale  in  Daddon  v.  Qaardians,  etc. 

Sbc.  889.  When  water-coarse  assumes  its  attributes. 

Sbc.  840.  Qoantitj  of  water  is  not  the  test 

Sbo.  841.  Rule  in  Luther  «.  Winnisimet. 

Saa  842.  Ownership  of  the  banks  neoessaiy  to  confer  right  to  the  beneficial 

use  of  water-course. 
Sbo.  848.  Same  continued. 
Sbc.  844.  Priority  of  occupation. 

Sbo.  845.  To  what  uses  and  in  what  order  water  may  be  applied. 
Sbc.  846.  Rule  where  water  is  confined  by  dams. 
Sbc.  847.  Liability  of  dam  owner  for  iiyuries. 
Sbc.  848.  Same  continued. 

Sbc.  849.  Strictness  of  right  to  have  water  flow  in  its  natural  channel. 
Sbc.  850.  Right  to  erect  bulwarks. 
Sbc.  851.  Easements  in  water ;  how  acquired. 
Sbc.  853.  Same  continued. 
Sbo.  853.  Rule  in  Tyler  v.  WUkinson. 

Sbc.  854.  Actions  may  be  maintidned  when  no  actual  damage  is  done. 
Sbc.  855.  Water  rights  as  the  subject  of  grant. 
Sbc.  856.  Reasonableness  of  use,  question  for  a  Jury. 
Sbc.  857.  Benefits  from  wrongful  use,  no  defense. 
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Bac  S88.  Bflfeet  of  a  UoeBflo  and  of  aoqaiewmioe. 

Bac  aOO.  Rule  in  Biown  v.  Bowen. 

Sac.  860.  Effect  of  Msent  where  heaTj  expenditarea  are  made — equitable 

estoppel. 
Sbc.  861.  Bole  in  Hetfield  v.  R.  R.  Co. 
fitao.  868.  Role  in  Boberta  v,  Roee. 
Sbc.  868.  Flooding  lower  lands  hj  fltf ol  and  onnataial  diaeharges  of  water. 

Sbo  332.  Right  of  land  owner  to  water.  —  There  is  no  special 
property  or  ownership  in  TvmmAag  water.  While  it  remains  in 
the  earth  intermingled  with  the  soil  itself,  or  while  it  lies  there, 
or  even  when  npon  the  sorface  in  a  state  of  inertia,  it  is  the 
property  of  him  who  owns  the  land,*  but  when  it  has  liberated 
itself  and  assumes  a  distinctive  form  apart  from  the  soil,  and  forces 
itself  from  the  boundaries  in  which  it  has  been  confined  and 
assumes  the  attributes  of  a  running  stream,  however  small  in 
proportions  or  insignificant  in  the  purposes  to  which  it  can  be 
applied,  it  at  the  same  time  loses  its  character  as  property,  and,  like 
light  and  air,  becomes  subject  to  the  reasonable  use  of  every 
person  through  whose  land  it  flows,  but  still  is  the  actual  property 
of  no  one. 

There  are  rights  incident  thereto  in  the  owner  of  the  soil  wliich 
cannot  be  violated  with  impunity ;  rights  which  are  distinct  from 
those  enjoyed  by  the  public  generally,  and  which  exist  not 
because  of  any  special  property  in  the  water,  but  because  of  the 
ownership  of  the  land  over  and  through  which  it  flows,  and  the 
rights  that  are  necessarily  created  thereby."  Every  person  has  a 
right  to  have  the  air  that  diffuses  itself  over  his  land  come  there 

1  Haldeman  e.  Brackhart,  45  Penn.  in   each  case   It   Is   held   that    the 

St.  514 ;   Harwood  e.  Benton,  82  Vt.  owner  of  the  land  to  whom  the  mm  is 

724  ;  Chaaemore  «.  Richards,  7  H.  L.  granted,  takes  such  a  property  in  the 

Oss.  849 ;  Acton  e.  Blnndell,  12  Mees.  &  water  that  he  is  entitled  to  the  ice  that 

W.  826  ;  Bassett  v.  Company,  48  N.  H.  forms  in  the  pond.    Mill  River  Woolen 

579  ;  Kew  River  Co.  «.  Johnson.  2  E.  ft  Co.  e.  Smith, 84  Conn. 464.  "Ice,"  says 

E.  485;  Trostees  v.  Tonman,  45  N.  Y.  Butlbk,  J.,  p.  465,  '*  not  only  liqai- 

862 ;  Chatfield  «.  Wilson,  28  Vt.  49 ;  fies  a«dn  and  hecomes  available  dur. 

Frasier  «.  Brown,  12  Ohio  St.  804 ;  Bliss  ing  ^nter  thaws,  bat  it  retards,  and  if 

9.  Qreely,  45  N.  Y.  671 ;  Wheatley  e.  eovered  by  a  coating  of  snow  prevents 

Bangh,  25  Penn.   St.   528 ;    Roath  e.  deep  freezing  and  a  mater  depriva- 

DrisooU,  20  Conn.  588  ;  Ellis  e.  Duncan,  tion  of  the  water,  and  think  it'too  mach 

21  Barb.  (K.  Y.  8.  C.)  280 ;  Hanson  v.  therefore,  to  say,  as  matter  of  law,  that 

McCae,  42  Cal.  178.  riparian  proprietors  may  remove  the 

>  Bat  the  right  to  the  tiM  of  the  snow  and  Ice  from  mlU-ponds  at  pleas- 
water  may  be  granted  while  the  nre  and  as  fast  as  they  form,  and  for 
bed  of  the  stream  is   retained,  and  commercial  parposes. 
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in  its  natural  purity  and  in  its  usual  volume,  subject  to  such  rea- 
sonable interferences  therewith,  as  arise  from  a  reasonable  use  of 
it  by  others.  So  with  water.  When  it  takes  a  course  and  settles 
itself  into  a  natural  channel  it  becomes  the  right  of  every  person 
to  have  it  flow  over  his  land  in  the  natural  channel,  undiminished 
in  quantity  and  unimpaired  in  quality,  except  to  the  extent  that 
grows  out  of  and  is  inseperable  from  a  reasonable  use  of  it  for 
the  usual  and  ordinary  purposes  of  life  by  those  above  him  on  the 
stream.* 

Sec.  338.  Usufractaary  intirest  incident  to  land. —  But   while   the 

water  itself  is  not  the  subject  of  property,  yet,  all  those  over  whose 
land  it  flows  have  a  usufructuary  interest  therein,  which  passes  by 
a  grant  of  the  soil,  and  which  to  that  extent  becomes  the  subject 
of  property,  and  may  be  the  subject  of  sale  or  lease  like  the  land 
itself.'    To  illustrate  the  idea  more  forcibly,  a  deed  of  the  land 

'  Maaon  v.  Hm,  5  B.  &  Ad.  1    In.  (Mass.)  234;  Merrifleld  o.  Lombard,  18 

Tyler  v,  Wilkinson,  4  Mason  (U.  S.),  Allen  (Mass.),  16  ;  Holsman  v.  Boiling 

897,  Story,  J., says:  **Everj proprietor  Spring  Co.,  14  N.  J.  Eq.  885;  BaidweU 

upon  each  bank  of  a  stream  is  entitled  v.  Ames,  23  Pick.  (Mass.)  854;  Twiss  t/. 

to  the  land  ooyered  with  water  in  front  Baldwin,  9  Conn.  291;  Piatt  f>.  Johnson, 

of  his  bank  to  the  middle  thread  of  15    Johns.  (N.    Y.)  218;    Embrej  v. 

the  stream.      *     *     *     In  virtue  of  Owen,  6  Exch.   858;   Haas  tr.  Chons- 

this  ownership  he  has  a  right  to  the  sard,  17  Texas,  588  ;  Evans  o.  Merri- 

use  of  the  water  flowing  over  it  in  its  weather,  8  Scam.  (111.)  492  ;  Shreve  v. 

natural  current,  without  diminution  or  Voorhees,  8  N.J.  Eq.  25;  Dilling  z', 

obstruction.  Bat  strictly  speaking,  he  Marray,  6  Ind.  824  ;  Hayes  v. Waldron, 

has  no  property  in  the  water  itself,  44  N.  H.  584;  Bliss  v.  Kennedy,  48  111. 

bat  a  simple  use  of  it  while  it  passes  71. 

along."   Agawan  Canal  Co.  9.  Edwards,        In  Willis  v,  Thomas,  Ai^s  Reports, 

86  Conn.  476.  4th  Sept.,  1860  (Melbourne,  Victoria). 

In  a  case  recently  decided  in  the  the  court  say  that  the  question  of  law* 

court  of  appeals  in  New  York,  Clinton  ful  or  unlawful  use  of  water  is  one  of 

f>.  Myers,  46  N.  Y.  511 ;    7  Am.  Rep.  degree ;  that  the  right  of  the  owner  of 

873,  Gboveb,  J.,  says :  "  No  proprietor  land  adjoining  a  river  to  the  use  of  the 

has  the  right  to  use  the  water  to  the  water  is  incident  to  his  property  in  the 

prejudice  of  other  proprietors  above  land ;  that  he   has   as  such  owner  a 

or  below  him  on  the  stream.       He  right  to  the   reasonable   use  of  the 

has  no  property  in  the  water  itself,  water,  having  reference  to  the  rights 

but  a  simple  usufruct  of  it  as  it  passes  of  others,  bat  has  no  property  in  the 

along."  water  itself. 

Chasemore  v.  Richards,  7  H.  L.  849;        '  Luttrell's  case,  4  Coke,  86 ;  Saond- 

Wood«.Waad,3  Exchq.  748;  Lord  i^.  ers  «.   Newman,    1   B.   &  Aid.   258; 

Commissioners  of  Sidney,  12  Mob.  P.  C  Mason  «.  Hill,  5  B.  &  Ad.  1 ;  Tyler  v. 

478;  Davis  v.    Gktchel,  50  Me.  604;  Wilkinson,  4  Masoo  (U.     8.),    897; 

Gould  V.   Boston  Dock  Co.,  18  Gray  Chasemore  v.   Richards,  7  H.  L.  849. 

(Mass.),  448  ;  Campbell  v.  Smith.  8  N.  The  right  to  have  water   flow  in  its 

J.  L.  150;  Hendrick  «.  Cook,  4  Ga.  241;  natural  channel  by  a  riparian  owner 

Gh&rdner  d.  Newburgh,  2  Johns.  Ch.  only  extends  to  the  channel  in  his  own 

(N.  Y.)  162;  Johnson  9.  Jordan,  2  Mete.  land.    An  owner  above  and  below  him 
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over  and  along  which  water  runs  convejB  also  all  the  usufr actuary 
interest  or  property  in  the  water/  bat  a  deed  of  the  water  or  the 
nsnfmctuary  interest  therein  does  not  pass  the  title  to  the  soil 
over  which  the  water  flows.'  Thus  one  person  may  be  the  owner 
of  the  8oa  over  which  a  stream  flowe,  and  yet  have  no  interest  in 
the  water  that  flows  there;  or  he  m&y  have  a  partial  interest 
therein  according  to  the  terms  or  conditions  of  the  grant  by  which 
he  holds  the  soil.  It  is  not  water  itself  which  thus  becomes  the 
subject  of  bargain  and  sale,  for  no  man  owns  that,  and  conse- 
quently cannot  sell  it,  but  it  is  the  beneficial  uses  to  which  it  may 
be  applied  by  the  owner  of  the  land  while  passing  over  the  soil, 
that  becomes  the  subject  of  traffic'  While  the  water,  in  the 
strict  sense  of  the  term,  is  not  the  property  of  the  owner  of  the 
bed  of  the  stream,  yet,  so  long  as  it  remain  there,  he  has  the  ex- 
clusive right  to  its  use  vtrithout  unreasonable  injury  to  the  right 
of  others ;  consequently,  when  it  is  congealed  into  ice,  he  is  the 
owner  thereof,  and  no  one  has  a  right  to  take  it  away  without  his 
consent,  and  he  has  the  right  to  sell  it  the  same  as  any  other 
property.* 

Sbc.  334.  Bipazian  owner's  right  eztendfl  to  the  center  of  the  stream. — 

It  should  be  understood  in  the  outset,  that  every  riparian  owner 
upon  either  side  of  a  running  stream,  in  the  absence  of  limitation 

on  the  stream  may  dlTert  the  water  There  can  be  no  complaint  on  the 

into  a  new  channel  provided  he  does  part  of  another  unless  tne  diversion  is 

not  therebj  affect  the  flow  of  the  water  injarious  to  him  to  the  extent  of  pro- 

io  its  natural  channel  upon  the  lands  ducing  actual  damage.     He  is  entitled 

of  others.     In  Norton  v.  Valentine,  14  to  the  natural  flow  of  the  water  over 

Vt.  289,  it  was  held  that  the  proprietor  his  land  in  its  natural  channel,  and  so 

of  lands  through  which  a  stream  of  long  as  he  thus  receives  the  water  un- 

-water  runs  may  obstruct  the  natural  diminished  in  quantity  and  unimpaired 

channel  and  divert  it  into  any  portion  in  quality,  he  has  no  ground  for  com- 

of  his  land  if  the  water  is  returned  plaint  or  cause  of  action,   whatever 

into  its  original    channel   before   it  may  be  done  by  others  with  the  water, 
upon  the  land  of  another. 


>  BnUen  v.  Runnels,  2  N.  H.  255 ;  Myers,  46  N.T.  511 ;  Bury  v.  Piggott, 

Canal  Commissioners  «.  The  People,  Poph.  169;  Brown  v.   Best,  1   Wils. 

5  TTend.  (N.  Y.)  423  ;  Van  Gorden  v.  174;  Tyler  v,  Wilkinson,  4  Mason  (U. 

Jackson,  6  Johns.  (N.  T.)  440.  S.),  S97. 

•  Browne  v,   Kennedy,  6  H.  &  J.  *  Myer  t^.  Whlttaker.  6  Abb.  (N.  Y.) 
(Md.)  195.  N.  C.  172 ;  Hickey  f>.  Hazard,  8  Mo. 

*  Wood  V.  Wand,  8  Exch.  748;  Ma-  App.  480. 
mm  V.  ffiU,  6  B.  ft  Ad.  1;  Clinton  «. 

44 
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in  hia  grant,  owns  the  bed  of  the  etream  to  the  center  thereof.' 
And  this  is  tme  whether  the  Btream  is  narrow  or  of  extraordinary 
width.'  In  Dvn/er  v.  Biohj*  the  question  was  whether,  when  a 
stream  is  of  an  extraordinary  width,  a  conveyance  bounded 
thereon  could  by  implication  be  extended  to  the  center  of  the 
stream.  The  court  held  that  the  size  or  width  of  a  fresh  water 
stream  made  no  difference  in  the  application  of  the  rule. 
That  the  title  of  the  bed  of  the  stream,  whether  large  or  small, 
narrow  or  wide,  rested  in  the  riparian  owners,  and  that  they 
each  owned  the  bed  of  the  stream  to  the  middle  thereof.  The 
ownership  of  the  river  bed  gives  no  superior  right  to  the  use  of 
the  water,  but  the  owner  of  either  bank  whose  title  does  not  cover 
any  portion  of  the  river  bed,  could  not  erect  a  dam,  and  thus  could 
not  apply  the  water  to  manufacturing  purposes,  unless  the  natural 
fall  of  the  water  would  enable  him  to  do  so  without  a  dam.* 

Seo.  335.  The  right  to  lue  of  water  in  ite  natnrtl  oondition* —  The  right 

of  a  riparian  owner  to  the  use  of  the  water  that  flows  by  his  land 
is  a  right  to  its  use  in  its  natural  condition,  both  as  to  quality  and 
quantity,  and  also  to  its  natural  momentum  of  fall  and  power^  and 
while  an  upper  riparian  owner  may  erect  a  dam  and  apply  the 
water  to  a  beneficial  use,  and  may  use  all  the  water,  if  he  still  per- 
mits it  to  flow  in  its  accustomed  channel  to  the  land  of  the  lower 
proprietors,  yet  the  property  in  the  water  is  not  divisible,  and  one 
proprietor  may  not  take  what  he  regards  as,  and  what  in  reference 
to  the  right  to  use  the  water  as  to  other  proprietors  on  the  same 
dam,  his  specific  share  thereof  would  be,  and  divert  it  from 
another's  land.  Such  a  use  of  the  water  would  create  an  action- 
able nuiBance.* 

The  uses  of  water  may  properly  be  divided  into  two  classes, 

>  People   «.   Oanal   Appndseni,    18  rington  (Del.),  880;  Berry  v.  Snyder, 

Wend.  (N.Y.)  855;  Browne  v.  Kennedy,  8  Bosh  (Ky.).  266. 

5  H.  &  Johns.  TMd.)  105  ;  Middleton  •  4  Irish  Rep.  (C.  L.)  424. 

V.   Pritchard,   4  111.  510 ;  Morgan  «.  ^  Vandenborffh  o.  Vanderbergen,  13 

Beading,  11  Miss. 866;  Canal  Trustees  Johns.    (N.    Y.)  212;    Blanchard  v. 

«.  Haven,  11  111.   554;   Rockwell  v.  Baker,  8  Greenl.  (Me.)  258. 

Baldwin,  58  id.  10  ,  Hubbard  d.  Bell,  •  Plumleigh  v,  Dawson,  1  Oilman 

54  id.  110;  Mill  River  Woolen  Go.  i^.  (Dl.),  544  ;  Evans  v.  Merriweather,  4 

Smith,  84  Conn.  462.  Dl.  402  ;  Miller  «.  Marshall,  5  Mur. 

*  Dwyer  e.  Rich,  4  Irish  Rep.  (C.  L.)  (Scotch)  28;  Farrell  «.  Richards,  80  N. 

424  Exch. ;  Bailey  v.  R.  R.  Co..  4  Har-  J.  Eq.  511. 


Water  Coubsbs,  What  abs.  847 

primary  and  secondary.  The  prvma/ry  right  is  to  its  use  for 
domestic  parposes  for  the  support  of  life  in  roan  and  beast,  and 
the  9eo(mcUkry  right  is  its  use  for  mannfiEbctnring  and  other  bene- 
ficial purposes.'  Therefore,  if  there  is  not  more  than  sufficient 
water  in  a  stream  to  supply  the  pri/nMMry  wants,  no  one  can  use 
the  water  for  any  of  the  %econda/ry  purposes.* 

The  owner  of  the  banks  being  the  owner  of  the  bed  of  the 
stream  may  maintain  an  action  for  any  encroachment  upon  the 
dbwym  without  showing  any  special  damage,  and  if,  from  any 
cause,  tho  stream  becomes  dry,  or  its  course  is  changed,  he  is 
entitled  to  the  land  forming  the  old  bed.  But  while  the  water 
remains  in  the  old  bed  and  flows  over  it,  the  owner  of  the  banks 
cannot  interfere  with  the  dt/oeuB  in  such  a  manner  as  to  interfere 
with  the  rights  of  others.* 

Bbo.  336.  Water-oouxBM  defined. — Water-couTses  are  streams  of 
water  flowing  in  a  defined  channel  between  banks,  and  are  either 
natural  or  artificial,  and  embrace  all  running  streams  from  the 
little  rirulet  that  dances  noiselessly  along  its  tiny  pathway  to  the 
swift  running  and  noisy  river  that  rushes  with  resistless  fury  oyer 
and  through  a  vast  expanse  of  territory,  bearing  on  its  bosom  the 
the  products  of  the  country  through  which  it  traverses  to  the 
markets  of  the  world.  It  is  not  necessary  that  the  water  flow 
continuously.  If  there  be  a  defined  channel,  and  water  flow  in 
that  channel  at  certain  seasons  of  the  year,  while  at  others  it  is 
dry,  this  is  a  water-course  within  the  legal  import  of  the  term. 
If  it  has  the  three  requisites  of  a  water-course,  shore,  banks  and 
channel,  and  has  a  definite  source,  though  it  is  sometimes  dry,  it 
is  nevertheless  a  water-course.  But  in  order  to  entitle  a  stream 
to  that  character,  it  must  have  a  source  independent  of  that  fitful 
and  occasional  character  that  results  from  the  falling  of  rain  or 
the  melting  of  snow,*  In  Shields  v.  Amdt^^  Chancellor  Penn- 
WQTON  thus  defines  a  water-course :  "  There  must  be  wdter  as  well 
as  land,  and  it  must  be  a  st/ream  usuoiRy  ficmvrig  in  a  paHicula/r 

>  Dunn  V,  Hamilton,  d  S.  &  McL.  (N.  S.)  501 ;  Bickett  v.  Morria,  1  L.  R, 
(Seotch)  856.  (Sc.)  47. 

*  Bvanfl  V,  Merriweather,  4  HI.  499.  *  fiulrich  v.  Richter,  87  Wis.  236  ; 
.    *  Lord  Norbnry  v.  Eiichin,  15  L.  T.    BamoH  d.  Sabron,  10  Nev.  217. 

•Seroen'eOh.  (N.  J.)284. 
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di/recUcm.  It  need  not  flow  oontinoallyy  as  many  BtreamB  in 
this  country  are  at  times  dry.  There  is  a  wide  distinction,  how- 
ever, between  a  regular  flowing  stream  of  water,  which  at  certain 
seasons  is  dried  up,  and  one  which  in  times  of  a  freshet,  or  the 
melting  of  snow,  descends  from  the  moimtain  and  inundates  the 
country." 

In  Dickmaon  v.  Woroester^^  it  was  held  that  an  action  would 
not  lie  for  obstructing  the  flow  through  an  artificial  ditch  when 
the  water  has  been  accumulated  from  rain  or  the  melting  of  snow, 
or  the  under  draining  of  the  land. 

Sec.  337.  No  water-ooone  where  theire  is  no  definite  loiiroe  of 
supply.  —  And  this  would  be  the  case  so  far  as  water  arising  from 
the  melting  of  snow  and  the  falling  of  rain  is  concerned,  even 
though  at  such  seasons  it  took  a  definite  channel.  But  where 
there  is  a  definite  source,  as  water  accumulated  in  wet  swampy 
ground,  and  running  off  upon  the  surface  in  a  definite  channel^ 
and  not  dependent  upon  spasmodic  causes,  such  as  the  falling  of 
rain  or  the  melting  of  snow,  or  the  ever  varying  fiuctuations  of 
the  season,  even  though  at  times  it  be  dry,  it  is  nevertheless  a 
water-course.  So,  too,  where  water  rises  to  the  surface  of  the 
earth  from  a  spring,  and  fiows  in  a  defined  natural  channel  from 
the  lands  upon  which  it  arises  to  the  lands  of  another,  even  though 
the  stream  be  small,  and  not  of  sutficient  volume  or  force  to  break 
the  soil  over  which  it  flows,  yet  having  a  definite  source  and  a 
channel,  it  is  such  a  water-course  as  prevents  the  owner  of  the 
land  upon  which  it  originates  from  interfering  with  it  to  the  in- 
jury of  those  over  whose  land  it  fiows." 

Sec.  338.  Role  in  Dnddon  v.  Ghiardiana,  eto.  —  Thus,  in  Dudden 
V.  The  Ghiardians  of  GluUon  JJniony  which  was  a  case  where 
the  waters  from  a  spring  fiowed  in  a  gully  or  natural  channel  to  a 
stream  on  which  a  mill  was  located,  the  defendant  cut  off  the 
stream  at  its  source  and  detained  the  water  in  a  tank  under  a 
license  from  the  owner  of  the  soil  upon  which  the  spring  existed. 

1  7  Allen  (MassO,  10.  Gaved  «.  Martyn,  19  G.  B.  (N.  S.)  788; 

*  DickinBon  v.  Canal  Co.,  7  Bxchq.  Ennor  «.  BarweU,  4  L.  T.  (N.  8.)  097. 

282;  Bangor  v,  Lanall.  51  Me.  525;  *  88  Bng.  Law  &  £q.  526. 
Ashley  «.  Woloott,  11  Coah.  (MaBB. )  192 ; 
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The  owner  of  the  mill  brought  an  action  for  an  injury  to  his 
water-course,  and  the  court  held  that  this  obstruction  of  the  water 
of  the  spring  constituted  an  actionable  nuisance. 

MABTiNy  B.,  said :  ^'  The  owners  of  land  from  its  source  to  the 
sea  have  a  natural  right  to  the  use  of  the  water  of  it.  A  river 
begins  at  its  source  when  it  comes  to  the  surface,  and  the  owner 
of  the  land  on  which  it  rises  cannot  monopolize  all  the  water  at 
its  source,  so  as  to  prevent  its  reaching  the  lands  of  proprietors 
below." 

Pollock,  C.  B.,  said:  "This  was  a  natural  spring,  the  waters 
from  which  had  acquired  a  natural  channel,  from  its  source  to  the 
river.  It  is  absurd  to  say  that  a  man  may  take  the  water  of  such 
a  stream  four  feet  from  its  surface." 

In  the  case  of  GHUett  v.  Johnson^  there  was  a  spring  on  the 
lands  of  the  defendant,  some  sixteen  rods  from  the  plaintiffs 
land,  which  supplied  a  small  stream  of  water  that  ran  to  the 
plaintiff's  land.  The  water  as  it  came  from  the  spring  was 
sufficient  to  fill  a  half-inch  pipe,  and  the  flow  was  constant  and 
uniform.  For  seven  rods  the  stream  descended  rapidly  in  a  well- 
defined  course  to  a  piece  of  marshy  ground,  where  it  spread^  so 
that  its  flow  was  sluggish  and  not  swift  enough  to  break  the  turf 
over  which  it  flowed,  but  sufficient  to  form  a  slow  sluggish  current 
along  the  surface  of  the  ground,  in  a  natural  depression  to  a  water- 
ing place  within  the  plaintiff's  land.  The  court  held  that  this 
was  a  water-course,  and  that  while  the  defendant  was  entitled  to  a 
reasonable  use  of  the  water  for  the  purposes  of  irrigation,  etc., 
yet  he  was  bound  not  to  deprive  the  plaintiff  of  a  sufficient  sup- 
ply of  water  for  his  watering  place  below. 

Sec.  339.   When  watar-oonne  anrames  Ita  attribntes.  —  When  water 

takes  a  definite  channel,  and  has  a  definite  source  as  a  spring,  it 
assumes  the  attributes  of  a  water-course  at  its  source,  and  entitles 
every  person  through  whose  land  it  flows  to  all  the  rights  of 
riparian  owners,  and  the  owner  of  the  soil  upon  which  it  origin- 
ates has  no  more  right  to  divert  it  at  its  source,  so  as  to  interfere 
.with  its  natural  flow  in  its  usual  channel  to  the  owners  of  the 

>  80  Ck>im.  180. 
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land  below,  than  he  would  have  to  divert  the  flow  of  a  river  from 
its  natural  and  usual  courseJ 

Sbo.  340.  QQAntliy  o£  water  li  not  the  toft —  Thus  it  will  be  seen 
that  it  is  not  the  quantity  of  water  that  makes  a  water-course,  but 
the  definite  source,  the  channel,  the  banks,  and  the  water.  With 
these  attributes,  however  small  the  supply  of  water,  however 
insignificant  the  uses  to  which  it  may  be  applied,  it  is  a  water- 
course within  the  purview  of  the  law,  and  gives  to  every  person 
through  whose  land  it  flows  the  right  of  riparian  owners,  and  any 
interference  therewith  in  violation  of  the  rights  of  others,  either 
at  its  source  or  elsewhere  in  the  stream,  is  an  actionable  nuisance.' 

Sbo.  341.  RoleinLiitherv.  WinniilmeL— In  Zuther  r.  Wrnnisi- 
met  Co.*  BiGBLow,  J.,  thus  defines  a  water-course :  ^'  A  stream  of 
water  usually  flowing  in  a  definite  channel  having  a  bed,  sides  or 
banks,  and  usually  discharging  itself  into  some  other  stream  or 
bed  of  water.  To  constitute  a  water-course  the  size  of  the  stream 
is  not  important ;  it  might  be  very  small,  and  the  flow  of  the 
water  need  not  be  constant.  But  it  must  be  something  more 
than  a  mere  surface  drainage  over  the  entire  face  of  a  tract  of 
land,  occasioned  by  imusual  freshets,  or  other  extraordinary 
causes."  * 

Sbo.  342.  OwiMnhlp  of  th«  baiiks  neoMsaryte  ooDCar  right  to  tlia 
benefiolal  me  of  watar-oooxMb — In  a  recent  case  in  Massachusetts  *  it 
appeared  that  from  time  immemorial  a  natural  stream  of  water 
had  flowed  across  the  road  and  upon  the  defendant's  lands  and 
across  the  same.  That  for  a  part  of  the  way  it  ran  in  a  regularly 
defined  channel,  but  when  within  about  five  rods  of  the  plaint- 
i£Ps  land  the  water  spread  out  over  the  surface  of  the  ground 
covering  a  space  a  few  rods  in  width,  and  so  ran  upon  and  across 
the  plaintifPs  land,  in  which  was  a  level  meadow,  and  irrigating 

>  Dadden  v,  GaardiaaB,  etc.,  1  H.  &  *  Bat,  e<mtra,Bee  Glbbs  «.  WiUiama, 

N.  690.  25  Kan.  dl4»  an  abstract  of  which   is 

*  QiUett  V.  Johnson,  80  Conn.  180;  ^ven  in  note  1,  page  420;  part,  also. 
Lather  v.  Winnisimet,  0  Cash.  (Mass.)  Palmer  v.  Waddeil,  22  Kan.  852. 

171 ;  Kaaffiomn  v.  Griesmier,  26  Penn.       *  Macomber  «    Godfrey,  106  Mmm. 
St.  407.  219 ;  11  Am.  Bep.  849. 

*  9  Cash.  (Mass.)  171. 
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it  in  a  yaloable  maimer,  through  its  whole  length  —  about  seven 
rods  —  and  thence  on  to  land  of  other  owners  beyond.  That 
from  the  point  where  it  spreao  out  upon  the  surface  of  the 
defendant's  land  it  flowed  in  no  defined  channel  either  on  the 
plaintiffs  or  defendant's  land,  but  at  a  point  a  short  distance  after 
it  left  the  plaintiffs  land  it  assumed  a  definite  channel  again 
and  formed  a  small  brook,  and  thus  ran  to  the  river. 

The  defendant  diverted  the  water  and  turned  it  so  that  no  part 
of  it  reached  the  plaintifPs  land,  thus  injuring  his  crops.  Chap- 
man, C  J.,  in  deliveriug  the  opinion  of  the  court,  says :  ^^  If  the 
whole  of  the  stream  had  simk  into  the  defendant's  soil,  and  no 
water  had  remained  to  pass  to  the  plaintiff's  land  except  under 
the  surfaoe,  it  would  have  ceased  to  be  a  water-course,  and  the 
plaintiff  would  have  had  no  right  to  it.^  Or  if  the  water  had 
only  flowed  in  temporary  outbursts,  caused  by  melting  snow  or 
by  rain,  it  would  have  been  surface  water  merely,'  and  the  de- 
fendant might  have  diverted  it,  and  the  plaintiff  might  have  raised 
barriers  on  his  land  to  prevent  its  flowing  upon  his  land.'  But 
when,  owing  to  the  level  character  of  the  land,  it  spreads  out  over 
a  wide  space  without  any  apparent  banks,  yet  usually  flows  in  a 
continuons  current,  and  passes  over  the  surface  of  the  land  below, 
it  continues  to  be  a  water-course.*  K  the  plaintiff  had  erected  a 
barrier  to  keep  it  from  his  land,  it  would  evidently  have  accumu- 
lated by  its  natural  and  regular  flow  upon  the  defendant's  land, 
not  merely  when  there  are  melting  snows  and  rains,  but  at  all 
seasons.  We  cannot  doubt  that  not  only  the  defendant,  but  all 
the  lower  proprietors,  could  have  maintained  an  action  against  the 
plaintiff  for  any  damage  caused  by  such  obstruction,  for  it  has  a 
regular  and  permanent  flow  from  a  deflnite  source,  and  its  usual 
course  is  in  a  channel,  with  a  well-defined  bed  and  banks,  and 
neither  upon  the  land  of  the  plaintiff  nor  of  the  defendant  does  it 
lose  this  character." 

A  stream  flowing  underground,  the  existence  of  which  is  known, 
as  well  as  the  source  of  supply,  and  having  an  open  outlet,  is  a 

'  BroAdbent    «.     Bamsbotham,    11  *  (Hnnon   v.   Hargadon,    10  Allen 

Bzeh.  eOSi;  Buffam  «.  Harria,  5  R.  I.  (Mass.),  106 ;  FraDkfin  v.  Fisk,  18 id. 

243.  811. 

*AalileT  9.  Woloott,  11  Caah.  *  Qmett  «.  Johnaon,  SOConn.  180. 
(Maaa.)  192. 
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water-course,  and  cannot  be  interfered  with  any  more  than  a 
stream  upon  the  surface.  But  if  nothing  is  known  as  to  its 
source,  the  owner  of  the  land  may  deal  with  it  as  he  pleases,  and 
if  in  the  uses  to  which  he  puts  his  land,  or  in  draining  it,  he  taps 
the  spring  from  which  it  originates,  no  action  lies.  The  spring  is 
cut  oft  before  it  reaches  the  surface,^  but,  if  it  has  reached  the 
surface  and  discharges  itself  in  a  definite  channel  over  it,  the 
owner  of  the  land  has  no  right  to  interfere  therewith.* 

Sec.  343.  flame  oontinued.—  It  may  be  understood  in  the  outset 
that  the  mere  ownership  of  the  soil  over  which  water  flows  gives 
no  special  or  beneficial  interest  in  the  water.  It  is  rather  the 
ownership  of  the  banks  on  either  side  of  the  stream  that  creates 
and  upholds  the  right,  and  the  owner  of  the  bed  of  the  stream  can 
do  no  act  that  will  in  any  measure  interfere  with  the  beneficial 
uses  to  which  the  owner  of  the  banks  of  the  stream  and  the  lands 
adjacent  may  reasonably  apply  it.'  Thus  it  will  be  seen  that  while 
one  owner  upon  the  banks  of  a  stream  may  own  the  whole  land 
covered  by  the  water,  yet  he  thereby  acquires  no  additional  rights 
to  the  water  itself,  as  against  the  owner  of  the  opposite  bank,  nor 
can  he  for  that  reason  interfere  with  the  beneficial  uses  to  which 
the  owner  of  the  opposite  banks  may  reasonably  apply  the  water, 
any  more  than  he  could  if  each  owned  the  bed  of  the  stream  to 
the  middle  channel  thereof.* 

The  right  of  the  owners  of  land  along  which  water  flows  is 
not  in  any  measure  dependent  upon  prescription  or  presumed 
grant.  It  is  a  purely  natural  right  incident  to  the  land  and 
growing  out  of  the  ownership  and  possession  thereof.  As  such 
owner  of  the  land  he  becomes  vested  with  all  the  rights  of  a 
riparian  owner,  and,  although  he  may,  by  virtue  of  such  owner- 
ship, grant  to  others  the  right  to  use  the  water  as  he  might  use  it, 
yet  he  cannot  confer  upon  another  the  rights  of  a  riparian  owner, 
without  a  conveyance  of  the  soil  upon  the  margin  of  the  stream. 
The  distinction   between  the  rights   of  the  owner  of  the  soil 

'Pollock,   C.   B.,   in  Dudden  v.  *  Wood  «.    Waud,    3  Ezch.    748; 

Qaaidians,  etc.,  1 H.  &N.  G80 ;  Halde-  Stockport  Water- works  Go  v.  Potter, 

man  «.  Brackhart,  45  Penn.  St.  514.  8  H.  &  0.  900  ;  Hartshorn  v.  Wrigfait, 

*  Dickinson  v.  Canal  Co.,  7  Excli.  282.  Peters  (C.  C.  U.  S.),  64. 

*  Phear  on  Rights  of  Water,  p.  18. 
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and  one  who  holds  a  siinple  water  right  by  grant  from  the 
land  owner,  is  broad  and  important,  and  cannot  be  ignored. 
Thus  while  one  riparian  owner  may  maintain  an  action  against 
another  owner  above  or  below  him  on  the  stream  for  an  interfer- 
ence therewith  that  is  prejudicial  to  him,  and  in  violation  of  his 
rights,  yet  one  who  derives  from  one  riparian  owner  a  right  to 
take  water  from  the  stream,  bnt  has  no  right  or  title  to  the  banks 
thereof,  cannot  maintain  an  action  against  another  riparian  owner 
for  any  interference  therewith.  He  may  maintain  an  action 
against  his  grantor  for  any  interference  by  him  with  the  rights 
that  were  given  by  the  grant,  but  the  right  of  action  grows  out 
of  the  contract  between  them,  and  extends  no  farther,  and  the 
reason  is,  that  the  rights  of  a  riparian  owner  cannot  be  detached 
from  the  soil  out  of  which  they  arise,  and  to  which  they  are  inci- 
dent, and  therefore  cannot  be  transferred  without  an  actual  con- 
veyance of  the  soil  itself.* 

8eo.  344.  Prioiltsr  of  oooiq>ation.  —  In  all  cases  where  no  other 
title  exists  priority  of  appropriation  gives  the  better  right,  and  all 

'  Stockport  Water-works  Co.  v.  Pot-  declaration  does  not  show  any  right  of 

ter,  8  EL  &  C  800;  Natall  v.  BraoeweU,  action  against  the  defendant.     *   *    * 

2  L.  R.  Exch.  1 ;  Laing  e.  Whalej,  8  Neither  the  plaintiff  nor  defendant  are 

H.  &  N.  675:  Hill  v.  Tapper,  2  H.  &  0.  riparian  proprietors,  and  each  appears 

121 .    In  Laing  i^.  Whaley,  supra,  the  to  have  done  what  they  did  by  the  per- 

plaintiffs  were  the  owners  of  a  mine  mission  or  sufferance  of  the  owners  of 

wMch  thoT  worked  by  means  of  a  the  canal,  and  I  am  of  the  opinion  that 

steam  engine,  the  water  to  feed  which  the  defendant  is  entitled  to  oar  judg- 

was  taken  from  a  canal  by  the  consent  ment/'  bat  a  majority  of  the  court 

of  one  of  the  owners.  were  in  favor  of  sustaining  the  verdict 

The  defendants  were  the  proprietors  and  the  judgment  for  the  plaintiff  was 
of  certain  chemical  works  upon  the  affirmed ;  but  the  case  is  clearly  in  con- 
canal  in  question  into  which  tney  dis-  fllct  with  Hill  d.  Tupper,  supra,  which 
charged  the  refuse  from  their  works  is  a  later  case,  and  Stockport  Water- 
by  the  same  right  that  the  plaintiffs  works  Co.  v.  Potter,  in  which  it  was 
used  the  water  for  their  engine.  The  held  that  the  rights  which  a  riparian 
result  was  that  the  waters  of  the  canal  owner  has  in  respect  to  the  water  of  a 
were  corrupted  to  such  an  extent  as  to  stream  are  derived  entirely  from  his 
seriously  impairtheir  use  by  the  plain-  possession  of  land  abutting  on  the 
tiffs.  In  the  court  of  exchequer  upon  river.  If  he  grrants  away  any  portion 
amotion  in  arrest  (judgment  having  of  his  estate  so  abutting  the  grantee 
been  given  for  the  plaintiff  in  the  court  becomes  a  riparian  owner,  and  has 
below),  WiaHTMAN,  J.,  said  :  *'  I  can  similar  rights.  But  that  if  he  grants 
find  nothing^  in  the  declaration  to  show  away  a  portion  of  his  estate  not  abut- 
that  the  defendant,  by  fouling  the  ting  on  the  river,  the  grantee  has  no 
water.  Injured  any  right  of  the  plain-  water  rights  by  yirtue  of  his  posses- 
tilb,  nor  that  as  against  them  he  can  slon,  and  can  only  take  by  grant  as 
be  recarded  as  a  wronf-doer.  I  am,  against  the  grantor, 
therefore,  of  the  opinion,  that  the 

45 
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those  who  are  subsequent  in  point  of  appropriation  take  the  water 
subject  to  the  rights  of  the  prior  occupant/  But  as  between  ri- 
parian owners  priority  of  appropriation  gives  no  superior  right 
except  to  the  extent  that  no  owner  above  him  who  has  appro* 
priated  the  water  can  pen  it  back  so  as  to  detain  it  unreasonably, 
nor  can  one  below  throw  the  water  back  upon  him.  In  the  former 
instance  others  coming  upon  the  stream  may  acquire  the  right  to 
the  residuum  of  the  water,  but  their  use  is  subordinate  to  prior 
appropriations  in  the  order  of  appropriation,  and  is  subject  to  sudi 
a  condition  of  things  as  exists  at  the  time  of  the  appropriation. 
Not  only  is  this  so,  but  the  rule  is  carried  still  further,  and  he  is 
estopped  from  doing  any  thing  which,  in  the  ordinary  and  natnral 
course  of  things,  will  operate  to  abridge  those  prior  uses.' 


>  Pool  1^.  Lewis,  41  Ga.  163.  In  Tyler  ase  of  the  water  of  a  stream,  unU 
«.  Wilkinson,  4  Mas.  (tJ.  S.)  897,  by  the  user  of  the  same  adversely  for 
Story,  J . ,  says :  "  Mere  priority  of  the  statatory  period  in  such  a  way  that 
occnpatiou  of  running  water,  without  at  any  time  within  that  period  other 
consent  or  grant,  contra  no  exclusive  owners  were  so  far  injured  bv  a  viola- 
right.  It  is  not  like  the  case  of  mere  tion  of  their  legal  rights  that  they 
occupancy  where  the  first  occupant  might  have  maintained  an  action  for 
takes  by  force  of  his  priority  of  occu-  such  injury.  Norton  e.  Volentine,  14 
pation.  That  supposes  no  ownership  Vt.  239;  Pugh  «.  Wheeler,  2  Dev.  & 
already  existing  and  no  right  to  the  Bat.  (X.  C.)  50;  Mason  v.  Hill,  5  fi.  & 
one  already  acquired.  But  our  law  Ad.  1;  Piatt  «.  Johnson,  15  Johns.  (N. 
awards  to  the  riparian  owners  the  right  Y. )  218;  Palmer  d.  Mulligan,  8  Caines 
to  the  use  in  common,  as  one  incident  (N.  Y.),  807;  Merritt  «.  Brinkerhoff, 
to  the  land,  and  whoever  seeks  to  17  Johns.  (N.  Y.)  806;  Pool  e.  Lewis, 
found  an  exclusive  use  must  estabUsh  41  Ga.  162. 

a    rightful    appropriation   by    some  *  Mason  v.  Hill,  1  B.  &  Ad.  1.    In 

means  known  and  admitted  by  the  Proctor  d.  Jennings,  6  Nev.  83,  it  was 

law.  held  that  a  person  appropriating  a 

This  seems  to  be  the  generally  ac-  water  right  on  a  stream  alrMdy  partly 

cepted  doctrine  in  this  country.  appropriated  acquires  a  right  to  the 

Uavis  «.  Fuller,  12  Vt.  178;  Wads-  surplus  or  residuum  he  appropriates; 

worth v.Tillotson,  15  Conn.  866;  Heath  and  those  who  acquired  prior  rights, 

V.  Williams,  25  Me.  209  ;  Plumley  v.  whether  above  or  below  nim  on  the 

Dawson,  1  Gil.  (111.)  544;  Bullen  v.  Run-  stream,  cannot  change  or  extend  their 

nels,  2  N.  H.  257;  M'Oalmont  «.  Whit-  use  of  water  to  his  prejudice,  but  are 

taker,  8  Rawle  (Penn.),  84 ;  Baldwin  e.  limited  to  the  rights  enjoyed  by  Uiem 

Calkins,  10  Wend.  (N.  Y.)  167.    There  when  he  secured  his.    At  common  law 

are   authorities    to   the    contrary    in  riparian  proprietors  were  entitled  to 

which  it  is  held  that  prior  occupancy  have  the  water  naturally  flowing  over 

merely  gives  a  superior  right.     That  a  or  past  their  land  continue  so  to  flow 

diversion  of  a  water-course,  without  without  interruption  or  diminution, 

injury  to  those  lower  down  the  stream.  But  in  California,  owing  to  the  pecu- 

is  the  violation  of  a  right  for  which  liar  situation  of  the  lands  therein  (be- 

the  law  implies  damages,  and  an  action  longing  to  the  United  States  govern- 

may  be  sustidned.    But  it  may  be  now  ment,  but  thrown  open  to  the  common 

considered  the  settled  doctrine  both  in  use  of  miners  and  others),  a  different 

this  country  and   England,  that  no  rule  has  properly  been  adopted.  There 

superior  rights  can  be  acquired  to  the  the  flrst  appropriator  of  the  water  is 
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Seo.  345.  To  what  UBM  and  in  what  order  water  maj  be  applied.  — 
Each  riparian  owner  upon  a  stream  has  a  right  to  use  the  water 
in  a  reasonable  way,  for  domestic  purposes,  for  the  irrigation  of 
his  land,  or  for  the  propulsion  of  machinery,  if  the  quantity  of 
water  in  the  stream  will  warrant  such  use  above  domestic  uses. 
Indeed,  he  may  use  it  for  any  of  the  ordinary  parposes  of  life, 
but  his  use  must  be  such  as  not  to  interfere  measurably  with  the 
rights  of  those  above  or  below  him  on  the  stream.  Bat  the  right 
to  use  water  for  domestic  purposes  does  not  justify  the  use  of  an 
equal  quantity  thereof  for  other  purposes,  even  though  none  is 
used  or  required  for  domestic  purposes  by  the  riparian  owner. 
This  was  held  where  a  railroad  company  was  the  owner  of  the 
banks  of  a  stream.  The  company  appropriated  a  portion  of  the 
water  of  the  stream  for  the  purposes  of  the  road,  insisting  upon 
their  right  to  do  so  so  long  as  they  did  not  appropriate  more  than 
would  be  required  for  ordinary  domestic  purposes.  But  the  court 
held  that,  while  a  riparian  owner  had  a  right  to  use  the  water  of 
a  stream  for  special  purposes,  this  did  not  authorize  him  to  use 
an  equal  quantity  for  any  other  purpose,  and  that  it  made  no 
difference  that  from  the  very  nature  of  things  the  water  would 
never  be  required  by  them  for  such  special  purposes.*     He  may 

held  entitled  withoat  regard  to  the  ner  v.  Tileston,  7  Pick.  198 ;  Smith  v. 

occapancy  of  the  lands  over  which  the  Agawam    Canal    Co.,   2    Allen,    355; 

water  naturallj  flowed.     Ortman  e.  Chandler  v,  Howland,  7  Gray,  848. 

Dixon,  13  Cal.  &;  McDonald  d.  Askew,  In  Vermont,  Martin  v,   Bigelow,  % 

29  id.  207;  KeUy  'o.  Natoma  Water  Co.,  Aiken.  184;  Davis  v.  Fuller,  12  Vt.  178. 

Oid.  105;  McKinney  «.  Smith,  21  id.  874.  In  Connecticut,  Tucker  v,  Jewett,  11 

As  to  rights  acquired  by  appropriation  Conn.  811;  King  v.  Tiffany,  9  id.  162 ; 

see  the  foUo wing  cases :  Buddington   v.    Bradley,  10  id.   213; 

In  Maine,  Lincoln  «.  Chadboume,  56  Twiss  v,  Baldwin,  9  id.  291:  Ingraham 

Me.  197;  Davis  e.  Winslow,  51  id.  290;  v.  Hutchinson,  2  id.  584;  Sherwood  v. 

Davis  V.  Oetohell,  50  id.  604;  Butman  Burr,  4  Day,  244. 

e.  Hussey.  12  id.  407;  Heath  «.  Wil-  In  Georgia,  Pool  v.  Lewis,  41  Qa.  168. 

liams,  25  id.  209;  Blanchard  «.  Baker,  In  Pennsylvania,  Hartzall  «.  Sill,  12 

8  id.  253.  Penn.  St.  248;  Hoy  v,  Sterrett,  2Watts, 

In  Nevada,  Lobdell  e.  Simpson,  2  827. 

Nev.  274;  Robinson  e.  Imp'l  Co.,  5  id.  In  New  Jersey,  Shreve  v,  Voorhees, 

44.  8  N.  J.  Ekj.  25. 

In  Maasachnsetts,  Canr  e.  Daniels,  8  In  New  York,  Merritt  v,  Brinkerhoff, 

Mete  466;  Thurber  e.  Martin,  2  Gray,  17  Johns.  306:  Corning  v.  Iron  Co.,  39 

394;   Bxaoe  v.  Tale,   10  Allen,  441 ;  Barb.  (S.  C.)  311.    Also  the  following 

Springfield  v.  Harris,  4  id.  ^4 ;  Gould  Knglish  cases:  Mason  e.  Hill,  1  B.  & 

V.  Boston  Duck  Co.,  13   Gray,  442;  Ad.l;  Frankume, Falmouth, 6  C.&  P. 

Hatch  V.  Dwight,  17  Mass.  289 ;  Sum-  529;  Cox  e.  Matthews,  1  Ventris,  287. 

>  Attorney-General  v.  Great  Eastern  B.  B.  Co.,  18  W.  B.  1187;  L.  T.  (N.  S.)  284.   , 
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oonflne  the  water  by  a  dam  erected  across  the  stream,  or  by  other 
artificial  means,  but  he  is  bound  at  his  peril  to  provide  against 
injury  to  those  above  or  below  him  on  the  stream  from  any  usual 
or  ordinary  cause,  such  as  prudence  would  suggest  from  the  con- 
dition of  the  country,  and  the  lessons  of  its  experience.  He  is 
bound  to  observe  the  effects  of  the  dam  at  the  time  when  it  is 
built,  as  well  as  at  all  seasons  of  the  year,  and  to  adapt  it  in 
strength,  heighth,  and  in  all  respects  to  the  ordinary  and  usual 
state  of  things  upon  the  stream.'  If  it  is  located  where  freshets 
and  floods  come  at  regular  or  periodical  intervals,  and  with  extra- 
ordinary severity,  he  must  adopt  all  the  precautions  that  reasona- 
ble prudence  would  suggest,  to  avoid  injury  to  others  above  or 
below  him  on  the  stream,  and  failing  in  that,  he  is  liable  for  all 
the  injuries  that  his  dam  inflicts.' 

But  from  injuries  that  result  from  unusnal,  extraordinary  or 
imforeseen  causes,  such  as  extraordinary  floods,  or  storms,  no  lia- 

*  Inhabitants  of  China  v,  Soathwick,  the  water  so  as  to  present  injury  to 

Id  Me.  288.  those  below  him  on  the  stream,  and 

*BeUt^.McClintock,0 Watts  (Penn.).  failing  in  that  is  liable  for  all  the 
119.  In  The  Mayor  of  New  York  v.  damages  that  ensue. 
Bailey,  2  Denio  (N.T.),  488,  it  appeared  In  Proctor  f>.  Jennings,  6  Not.  88,  it 
that  the  city  of  riew  York,  through  its  was  held  that  when  a  dam  was  erected 
proper  officers,  erected  a  dam  across  on  a  stream  below  another's  mill,  aad 
the  Croton  river  so  as  to  divert  the  so  as  not  at  the  time  to  interfere 
water  thereof  for  the  use  of  the  city,  with  it,  but  snbsequently,  on  aooonnt 
The  dam  was  erected  of  sufficient  of  a  new  process  of  mining  going  into 
strength  and  capacity  to  resist  the  operation  oq  the  stream  alx>ve,  eztn- 
nsual  and  ordinary  floods  incident  to  ordinary  quantities  of  sediment  were 
the  section,  but  was  not  of  sufficient  deposited  so  as  with  the  dam  to  inter- 
strength  to  resist  the  extraordinary  fere  with  the  mill  above.  Ileldj  that 
floods  that  it  was  shown  upon  the  trial  as  the  injuries  resulting  to  the  mill 
occtoionallv  arose  from  the  river,  and  were  not  occasioned  immediately  by 
upon  the  happening  of  one  of  those  the  dam,  but  by  unforeseen  and  for- 
the    dam  was  swept  away,  and  the  tuitous  circumstances  happening  after- 

f  plaintiff's  buildings  were  destroyed,  ward,  though  acting  in  connection  with 

t  was  held  that  the  city  was  liable  for  it  the  owner  of  the  dam  was  not  re- 

the  damage  that  ensued.      That  the  sponsible. 

lessons  of  experience  having  demon-        In  that  case  it  was  held  that  a  dam 

strated  the  occasional  occurrence  of  erected  on  a  stream  in  nowise  injuri- 

these  heavy  freshets,  made  it  the  duty  ous  or  prejudicial  at  the  time  of  its 

of  the  city  to  provide  against  them,  by  erection  to  a  mill  above,  but  which,  by 

the  erection  of  such  a  dam  as  would  be  reason  of  circumstances  that  could  not 

dictated  by  that  degree  of  prudence  have  been  anticipated,  happening  snb- 

which  a  prudent  man  would  exercise  sequently  and  operating  in  connection 

if  the  whole  loss  and  damage  was  his  with  it,  causes  tne  water  to  flow  back 

own.    In  the  case  of  Lapham  «.  Cur-  upon  tne  mill,  is  not  such  an  obstrue- 

tis,  6  Vt.  871,  it  was  held  that  every  tion,  as  to  authorize  its  abatement  or 

person  who  erects  a  dam  is  bound  to  justify  a  recovery  of  damages  against 

'  use  ordinary  care  in  its  construction  the  person  boilding  it. 
and  maintenance,  and  in  drawing  off 
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bility  exists,  provided  he  has  used  reasonable  care  to  guard  against 
such  conditions  as  are  ordinarily  incident  to  the  stream/ 

Sbo.  346.  Rnlawhere  water  l8  confined  bydanu.  — The  rule  is  that 

each  proprietor  upon  a  stream  who  appropriates  the  water  by 
artificial  means  for  the  propulsion  of  machinery  or  otherwise, 
must  do  so  in  a  reasonable  manner,  both  as  respects  the  structure 
by  which  the  water  is  confined  and  in  its  use,  and  in  such  a  manner 
as  to  interfere  as  little  as  possible  with  its  natural  flow.  He  must 
not  detain  it  too  long,  so  as  to  set  it  back  upon  those  above  him  on 
the  stream,  or  so  as  to  keep  it  from  going  to  those  below  him  in 
its  ordinary  and  usual  flow.  Neither  must  he  discharge  it  fitfully 
and  in  excessive  quantities,  but  must  regulate  his  use  as  a  reason- 
ably prudent  man  would  do,  in  view  of  the  usual  and  natural  flow 
of  the  stream,  and  consistently  with  the  unavoidable  and  necessary 
disturbance  which  a  proper  and  lawful  use  of  it  for  the  operation 
of  his  power  requires,  keeping  within  the  limits  of  his  right  and 
adapting  his  use  of  the  water  to  the  capacity  of  the  stream  and  the 
quantity  of  water  flowing  there.*    The  question  of  reasonableness 

'  Lapham  v,  Cartis,  5  Vt.  371.    It  is  running  water  to  the  damage  of  an- 

not  enough  that  the  dam  is  aofBcient  other,  1b  an    interference    with    his 

for  ordinary  floods  if  the  stream  is  rights,  and  an  actionable  nuisance, 
occasionally  subject  to  great  floods.        In  Hetrioh  v,  Deachler,  6  Penn.  S2, 

those  must  also  be  provided  against,  the  court  held  that  where  water  was 

and  the  dam  must  be  built  with  a  view  detained  and  then  let  off  in  such  a 

to  resisting  them.      Mayor  of  New  manner  as  to  flood  the  plaintiff's  mill, 

York  V,  Bailey,  2  Denio  (N.  T.),  483.  the  question  as  to  the  reasonableness 

'  Mabie  v.  Matteson,  17  Wis.  1.  In  of  the  detention  was  for  the  jury. 
Shaw  V,  Cumiskey,  7  Pick.  (Mass.)  While  the  right  to  the  use  of  a  water- 
76,  the  defendant  duff  a  ditch  so  as  to  course  upon  the  lands  of  another  as 
€onvey  the  washings  from  his  brewery  an  outlet  for  water  exists  only  In  re- 
into  a  clay  pit  in  the  plaintiff's  back  spect  to  the  waters  of  which  the  water- 
yard.  This  was  held  an  actionable  course  is  the  natural  outlet,  and  does 
nniaaDce.  not  justify  the  diversion  and  turning 

In  Merritt  v.  Parker,  1 N.  J.  L.  460,  of  the  waters  of  one  stream  into  an- 

it  was  held  that  an  upper  owner  on  a  other,  Merritt  v.  Parker,  1  N.  J .  Eq . 

stream  could  not  increase  the  quantity  460 ;  TiUotson  v.  Smith,  32  N.  H.  90; 

of  water  that  flows  in  a  stream  with-  Baltimore  v,  Appold,  42  Md.  442,  the 

out  the  consent  of  a  lower  owner.  right  of  the  owner  of  lands  through 

In  Merritt  v.  Brinkerhoff,  17  Johns,  which  a  water-course  runs  to  have  the 

(N.  Y.)  306,  it  was  held  that  an  upper  same  kept   open    and   to    discharge 

owner  could  not   legally  detain  the  therein  the  surface-water  which  nat- 

water  in  his  pond  and  then  discharge  urally  flows  thereto,  is  not  limited  to 

it  fitfully  and  in  unusual  quantities  the  drainage  and  discharge  of  surface 

upon  lower  owners.  water  into  the  stream  in  the  same  pre- 

The  principle  upon  which  these  cases  else  manner  as  when  the  land  was  in 

Are  predicate  is  that  any  act  of  a  per-  a  state  of  nature  and  unchanged  by 

eoQ  that  changes  the  natural  flow  of  cultivation   or   improvements.      The 
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is  one  that  must  necessarily  depend  upon  the  yarjing  circumstan- 
ces of  each  case,  upon  the  size  of  the  stream,  the  uses  to  which  it 
is  applied,  and  the  manner  in  which  it  is  used,  and  is  necessarily 
a  question  for  the  jury.* 

Seo.  347.  ZiaUUtsr  o£  dam  ow&flr  lor  IoJihIm.—  The  water  may  be 
raised  by  a  dam  so  as  to  keep  it  up  to  his  neighbor's  line,  but  he 
is  bound  at  his  peril  not  to  raise  it  above  the  line  so  as  to  flow  his 
land,  and  he  will  be  answerable  for  all  injuries  that  result  from 
such  causes  as  are  usual  and  ordinarily  incident  to  the  locality,  by 
rises  in  the  stream  which  might  be  reasonably  anticipated  during 
any  season  of  the  year.  If  the  stream  is  in  a  section  of  country 
where  at  certain  seasons  of  the  year  at  regular  intervals  large  bodies 
of  rain  fall,  so  as  to  swell  the  stream  to  imusual  proportions,  or 
where  large  bodies  of  snow  fall,  which  in  melting  finds  its  way 
into  the  stream  and  creates  a  freshet  or  flood,  a  much  higher  de- 
gree of  care  is  required  than  in  a  section  where  these  occurrences 
are  the  exception  rather  than  the  rule.  In  the  one  case  he  who 
pens  up  the  stream  by  a  dam  is  bound  at  his  peril  to  guard  against 
damage  to  others  therefrom,  either  from  storm  or  flood,  while  in 
the  other,  only  reasonable  care  is  required,  and  no  liability  at- 

owner  of  lands  drained  by  a  water-  water  toffether  with  that  arising  from 
course  may  change  and  control  the  the  melting  snow  and  what  came  from 
natural  flow  of  the  surface  water  small  watercourses  cut  off  by  the  ex. 
therein,  and  by  ditches  or  otherwise  cavation  into  a  water-course  which  fur- 
accelerate  the  flow  or  increase  the  vol-  ther  down  crossed  defendant's  lands, 
ume  of  water  which  reaches  the  there  beine  no  more  water  sent  down 
stream,  and  if  he  does  this  in  the  than  would  have  naturally  flowed  if 
reasonable  use  of  his  own  premises  he  the  excavation  had  not  been  made, 
exercises  only  a  legal  right  and  incurs  Tield,  that  plaintiffs  were  exerdsine 
no  liabilitv  to  the  lower  proprietor,  their  lawful  rights,  and  defendant  had 
Waffle  V,  New  York  Cent.  R.  R.  Co.,  no  right  to  obstruct  the  channel,  even 
53  N.  Y.  11.  The  natural  capacity  of  though  the  pumping  caused  a  larger 
the  stream  cannot  be  exceeded  how-  flow  than  there  otherwise  would  have 
ever.  Accordingly  where  plaintiffs,  been,  the  water-course  being  sufficient 
who  had  excavated  a  quarry,  formed  to  carry  off  all  the  water  flowing  or 
thereby  a  reservoir  into  which  the  sur-  pumped  into  it,  and  it  not  appearing 
face  water  from  the  contiguous  lands  that  defendant  has  suffered  any  in- 
drained  in  the  spring,  when  they  com-  jpry.  McCormick  v.  Horan,  81  N. 
menced  their  operations,  pumped  this  Y.  86. 

'Springfield    v.    Harris,    4    Allen    848;   Casebeer  v,   Mowry,  55  Penn. 
(Mass.),   496;   Davis  v.    GetcheU,   50    St,  428. 
Me.  604;  Ferrea  v,   Knipe,  28  Cal. 
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tachee  becaufie  the  damage  is  the  result  of  nnttsnal,  extraordinary 
and  unforeseen  causes.^ 

8eo.  348.  Same  continiwd.^  Every  owner  of  a  dam  upon  a  stream 
18  bound  to  keep  it  in  proper  repair,  and  in  this  respect  must  ex- 
ercise such  care  as  is  dictated  by  reasonable  prudence,  and  for  any 
failure  in  this  duty  he  is  answerable  to  those  below  as  well  as  above 
him  on  the  stream,  for  all  damages  which  arise  to  them  therefrom. 
He  must,  in  the  size,  height  and  strength  of  his  dam,  as  has  pre- 
viously been  stated,  have  reference  to  the  condition  of  the  stream 
in  its  natural  condition  at  all  seasons  of  the  year,  and  must  not  in- 
terfere with  its  natural  flow  so  as  to  injure  the  rights  of  those 
above  or  below  him  on  the  stream.  If  he  raises  his  dam  to  an  un- 
reasonable height  so  as  to  throw  the  water  back  upon  those  above 
him  on  the  stream  to  their  injury,  or  if  he  discharges  it  in  an  un- 
usual or  unreasonable  manner  so  that  it  would  naturally  flow  over 
the  lands  of  those  below  him  to  their  injury,  he  has  created  a  nui- 
sance, and  is  liable  for  all  the  consequences.'  It  is  the  right  of 
every  riparian  owner  to  have  the  water  come  to  his  land  in  its 
natural  channel,  aud  by  its  natural  flow,  undiminished  in  quantity, 
and  unimpaired  in  quality,  except  to  that  extent  that  results  from 
a  reasonable  use  of  the  water  by  other  owners  upon  the  stream ; 
and  it  may  fairly  be  said  that  any  use  of  the  water  by  one  owner 
which  essentially  interferes  with  its  natural  flow  to  the  injury  of 
any  owner  upon  the  stream,  whether  above  or  below  him,  is  an 
actionable  nuisance.' 

The  rights  of  riparian  owners  upon  a  water-course  were  well 

'  Dorman  v»  Ames,  12  Minn.  451 .  that  sach  floods  only  occur  once  in 
In  Cooper  v.  Barber.  8  Taunt.  99,  several  years  and  at  no  regular  Inter- 
the  defendant  had  for  many  years  vals.  Gray  z/.  Harris,  107  Mass.  492. 
penned  back  the  water  of  a  stream  for  '  Richardson  v,  Kler,  84  Cal.  69; 
the  purpose  of  irriffation,  so  that  the  EQll  v.  Ward,  2  Gil.  (111.)  285;  Lapham 
water  percolated  Sirough  the  neigh-  v.  Curtis,  5  Vt.  371;  Mayor  v.  Bailey, 
boring  soil.  The  plaintiff  erected  a  2Denio  (N.  Y.),  483;  Rex  v.  Trafford, 
house  upon  the  land,  and,  receiving  1  B.  &  Ad.  874;  Farquharson  v.  Far- 
injury  from  the  percolation  of  the  quharson,  8  Bligh,  421;  Johns  v.  Stev- 
water,  the  court  held  that  a  recovery  ens,  8  Vt.  808;  Hodges  v,  Hodges,  5 
could  be  had,  even  thon|^h  the  injury  Mete.  (Mass.)  205. 
occurred  only  in  times  of  high  water.  *  Tyler  v,  Wilkinson,  4  Mason  (TJ. 
Williams  v.  Gale,  8  H.  &  Johns.  S.  C.  0.),  400;  Webb  v,  Portland 
(Md.)281 ;  Wright  v,  Howard,  1  Sim.  Manufacturing  Co.,  8  Sumner  (U.  S.), 
&  S.  (Ch.)208;  China  v,  Southwick,  189;  Bowman  v,  Wathen,  2  McLean 
12  Me.  288,  and  it  makes  no  difference  (U.  8.  C.  C.)>  876. 
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defined  by  the  court  in  Miner  v.  Oiimuywt^  as  follows:  "Eveiy 
riparian  owner  has  a  right  to  the  reasonable  use  of  the  water 
flowing  past  his  land  for  domestic  porposes,  and  for  his  cattle, 
and  this,  without  regard  to  the  effect  which  such  use  may  have, 
in  case  of  a  deficiency,  upon  proprietors  lower  down  the  stream. 
He  has  also  the  right  to  the  use  of  the  water  for  any  other  pur- 
pose, provided  he  does  not  thereby  interfere  with  the  rights  of 
other  proprietors  above  or  below  him. 

Subject  to  this  condition  a  riparian  proprietor  may  dam  up  the 
stream  for  the  purpose  of  a  mill,  or  divert  the  water  for  the  pur- 
pose of  irrigation. 

But  he  has  no  right  to  interrupt  the  regular  flow  of  the  stream, 
if  he  thereby  interferes  with  the  lawful  use  of  the  water  by  other 
proprietors,  and  inflicts  upon  them  a  sensible  injury." 

Seo.  349.  stxictneM  of  right  ~So  Strictly  is  the  right  to  have 
water  flow  in  its  usual  and  natural  channel  adhered  to  by  the 
courts,  that  it  has  been  held  that  where  the  waters  of  a  stream 
had  been  diverted  for  a  period  of  time  sufficient  to  create  an  ease> 
ment  and  a  right  in  the  party  diverting  it,  to  have  it  flow  in  its 
artificial  channel,  that  the  party  diverting  it  might  nevertheless 
abandon  his  easement  and  return  the  water  to  its  original  natural 
channel,  even  though  by  such  return  of  the  water  to  its  natural 
bed,  those  below  him  on  the  stream  sustained  great  damage  by 
reason  of  the  old  bed  of  the  stream  having  become  filled  up  and 
incapable  of  properly  discharging  the  water. 

In  a  well-considered  English  case,*  it  was  held  that  where  the 
waters  of  a  stream  had  been  diverted  by  a  canal  company  under 
an  act  of  parliament,  and  had  for  a  period  of  fifty-three  years 
been  turned  away  from  their  natural  course  and  bed,  and  at  the 
expiration  of  that  period  the  canal  was  abandoned,  and  the  waters 
returned  to  their  original  channel,  that  no  action  could  be  main- 
tained against  the  owners  of  the  canal  by  those  on  the  stream  for 
the  damages  which  they  thereby  sustained.  The  rule  may  be 
said  to  be  that  the  right  of  diverting  water  which,  in  its  natural 
course,  would  fiow  over  or  along  the  land  of  a  riparian  owner, 

I  12  Moore's  P.  C.  181.  <  Mason  v.  Shrewsbaiy,  6  L.  B.  (Q. 

B.)  578. 
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and  of  oonveying  it  to  the  land  of  the  party  diverting  it,  the 
^^s&rmi^t8  aqiiCB  deoenda^^^  of  the  civiHans  is  an  easement  well 
known  to  the  law  of  this  as  of  every  other  conntry.  Ordinarily 
gQch  an  easement  can  be  created  either  by  grant  or  by  long  con- 
tinued enjoyment,  from  which  the  existence  of  a  former  grant 
may  reasonably  be  presumed.  Bnt  such  a  right  may,  like  any 
other  right,  be  created  in  derogation  of  a  prior  right  by  the 
action  of  the  legislature.  But,  however  the  right  is  created,  it  is 
essentially  the  same.  The  legal  incidents  connected  with  it  are 
the  same,  whether  the  easement  is  created  by  grant  or  by  statu- 
tory  enactment.  It  is  of  the  essence  of  such  an  easement  that 
it  exists  for  the  benefit  of  the  dominant  tenement  alone,  being 
in  its  very  nature  a  right  created  for  the  dominant  owner,  its 
exercise  by  him  cannot  operate  to  create  a  new  right  for  the 
benefit  of  the  servient  owner.  like  any  other  right  its  exercise 
may  be  discontinued  if  it  becomes  onerous,  or  ceases  to  be  bene- 
ficial to  the  party  entitled. 

This  species  of  easement,  while  it  subjects  the  owner  of  the 
servient  tenement  to  disadvantage  by  taking  from  him  the  use  of 
the  water,  for  the  watering  of  his  cattle,  the  irrigation  of  his  land, 
the  turning  of  his  mill,  or  other  beneficial  use  to  which  the  water 
may  be  applied,  may,  on  the  other  hand  no  doubt  be  attended 
incidentally  with  other  or  greater  advantage  to  him,  as,  for  in- 
stance, rendering  him  safe  against  inundation.  But  this  will  give 
him  no  right  to  insist  on  the  exercise  of  the  easement  on  the  part 
of  the  dominant  owner  if  the  latter  finds  it  expedient  to  abandon 
his  right.  In  like  manner,  where  the  easement  consists  in  the 
right  to  discharge  water  over  the  land  of  another,  though  the 
water  may  be  advantageous  to  the  servient  tenement,  the  owner  of 
the  latter  cannot  acquire  the  right  to  have  it  discharged  on  to  his 
land,  if  the  dominant  owner  chooses  to  send  the  water  elsewhere, 
or  to  apply  it  to  another  purpose.  It  may  be  said  to  be  a  funda- 
mental principle,  that  an  easement  exists  for  the  benefit  of 
the  dominant  owner  alone,  and  that  the  servient  owner  acquires 
no  right  to  insist  on  its  continuance,  or  to  ask  for  damages  on  its 
abandonment.'     If,  however,  the  diversion  of  the  water  in  the 

1  GocKBDKZf,  C.  R.,  in  Mason  v.  Shrewsbarj,  ante, 
46 
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first  instance  is  onlawfnl^  and  has  not  ripened  into  an  easement,  its 
retnm  to  its  original  channel,  like  its  diversion  in  the  first  instance^ 
would  be  a  nuisance  which  would  impose  uprm  the  wrong-doer 
liability  for  all  the  consequences,  not  only  arising  from  the  diver- 
sion, but  also  from  the  retnm  of  the  water  to  its  original  channel/ 
And  if  the  diversion  had  existed  for  a  sufficient  length  of  time  to 
ripen  into  an  easement,  and  others  in  view  of  the  diversion  had 
established  mills  upon  the  new  stream  so  created,  the  person 
making  the  diversion  and  his  grantors  would,  as  against  the  owners 
of  the  mills  below,  be  estopped  from  returning  the  water  to  its 
original  channel  to  their  injury.'  But  if  there  have  no  suclx 
rights  grown  up  upon  the  new  stream,  it  would  seem,  from  the 
tenor  of  the  cases  cited  above,  that,  as  against  the  owners  of  the 
original  bed  of  the  stream,  the  waters  might  be  restored  to  the 
old  channel. 

In  a  very  well  considered  New  York  case,*  the  plaintiff  and  de- 
fendant were  the  owners  of  adjoining  farms  through  which  was  a 
stream  of  water  running  easterly  on  the  defendant's  land,  nearly 
parallel  to,  and  only  a  short  distance  from,  the  plaintifiPs  land, 
where  it  emptied  into  the  river.  In  1863  a  flood  visited  that  sec- 
tion, and  this  stream  breaking  through  its  south  bank  made  a  new 
channel  for  itself  in  which  it  would  have  continued  to  run  over 
the  defendant's  land,  except  that  some  time  afterward,  but  during 
the  same  year,  the  defendant  erected  a  barrier  to  force  the  water 
back  into  its  original  channel.  The  water  continued  to  run  in  its 
old  channel  from  1868  to  1865,  when  another  flood  came,  and 
bringing  dirt  and  gravel  down  from  the  plaintifTs  land  and  de- 
positing it  in  the  bed  of  the  stream  some  few  rods  below  where 
this  barrier  was  erected,  crowded  the  water  out  of  the  old  chan- 
nel to  the  north,  where  it  leached  over  the  lands  of  the  plaintiff, 
and  seriously  injured  their  value.  The  injury  resulted  as  a  con- 
sequence of  the  erection  of  the  barrier  by  the  defendant  to  force 
the  waters  back  into  their  old  channel  after  the  flood  of  1863,  and 
the  plaintiffs  counsel  requested  the  court  to  charge  the  jury  that 
after  the  flood  of  1863,  if  the  defendant  would  restore  the  south 

»  Woodbury  v.  Short,  17  Vt.  387.  »  Pierce  v.  Kinney,  59  Barb.  (N.  Y.) 

)  Belknap  v.  Trimble»8  Paige's  Ch.    56. 

(N.  Y.)  577. 
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bank  of  the  stream  to  its  original  height  as  a  protection  to  his 
own  land,  he  was  under  obligation  at  the  same  time  to  restore  the 
channel  to  its  original  condition,  i.  e.,  to  remove  any  sand  or  gravel 
bar  that  may  have  been  formed  below  there  npon  the  defendant's 
land,  by  which  the  water  was  thrown  upon  the  plaintifiPs  land. 
The  court  refused  so  to  charge,  and  upon  a  hearing  of  the  excep- 
tions at  the  general  term  in  1869,  Boabdman,  J.,  in  a  very  able 
opinion,  laid  down  the  law  of  the  case  substantially  thus :  ^^  The 
simple  question  is,  whether  the  defendant  is  bound  to  keep  the 
channel  of  the  creek  open  as  a  condition  to  his  right  to  maintain 
the  barrier  which  he  has  erected  for  his  own  protection.  If  he 
fails  to  do  so,  is  he  liable  for  the  damages  that  ensue  ?  It  is  con- 
ceded that  the  defendant  had  a  right  to  erect  the  barrier  across 
the  new  channel  made  by  the  flood,  and  thus  protect  his  orchard 
and  farm  from  serious  injury. 

The  defendant  claims  such  a  right  unconditionally.  The  plain- 
tifE  insists  that  such  right  cannot  be  exercised  without  at  the 
same  time  opening,  and  at  all  times  thereafter  keeping  open,  the 
original  bed  of  the  creek  so  far  as  it  runs  on  his  own  land,  and 
delivering  the  water  to  the  plaintiff  at  his  boundary  in  its  ordi- 
nary and  accustomed  channel.  I  find  no  sanction  for  any  such 
claim.  Angell  on  Water-courses,  §  333,  says :  "  A  riparian 
proprietor  may  in  fact  legally  erect  any  work  in  order  to  prevent 
his  land  being  overflowed  by  any  change  of  the  natural  state  of 
the  river,  and  to  prevent  the  old  course  of  the  river  from  being 
altered,  citing  Rex  v.  Trafford^  1  B.  &  Ad.  874  (which  does  not 
sustain  the  author's  position) ;  Farquha/asen  v.  Farquhcmsen^  3 
Bligh.  Pari.  (N.  S.)  421."  "  But,"  says  Angell,  "  he  has  no  right 
to  build  any  thing  which,  in  times  of  ordinary  flood,  will  throw 
the  waters  on  the  ground  of  another  proprietor  bo  as  to  overflow 
and  injure  them."  Erskine  says:  "When  a  river  threatens  an 
alteration  of  its  channel  to  the  damage  of  an  adjacent  proprietor, 
it  is  lawful  to  build  a  bulwark,  ripm  rmmieifhdm  cauaay  to  pre- 
vent the  loss  of  ground  that  is  threatened ;  so  that  a  proprietor 
whose  grounds  are  threatened  to  be  washed  away,  may,  for  the 
purpose  of  protecting  his  own  property,  raise  a  bank  for  his  own 
security ;  but  this  bank  must  be  so  erected  as  to  prejudice  neither 
the  navigation  nor  the  grounds  on  the  opposite  side  of  the  river. 
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The  owner  of  a  water-courBe  may  change  its  conrse  on  hie  own 
land  if  he  does  not  thereby  injure  his  neighbor.  So  he  may 
change  it  back  to  its  original  channel,  nnleee  others,  by  an  expen- 
diture of  money,  have  acquired  new  rights  to  its  use  in  the  new 
channel."     Washburn  on  Easements,  citing  Woodhwry  v.  ShorC 

It  may  fairly  be  inferred  from  these  authorities  that  the  defend- 
ant had  the  right  to  erect  the  barrier  and  thus  confine  the  waters 
in  their  original  channel.  Nor  is  there  any  intimation  that  he 
is  responsible  for  any  damage  to  his  neighbor  unless  it  is  the 
direct  consequence  of  his  building  his  barrier  too  high  or  pro- 
jecting it  into  the  stream  so  as  to  prevent  the  water  from  running 
in  its  accustomed  channel  and  with  its  usual  force.  He  has  the 
right  to  repair  or  rebuild  the  broken  bank,  not  to  make  a  differ- 
ent one.  If  he  does  this,  no  direct  injury  is  done  to  his  neigh- 
bor. The  injury  that  may  arise  from  a  gravel  bed  lower  down 
the  stream  is  not  due  to  the  interposed  barrier.  It  arises  from 
an  obstacle  created  by  the  natural  flow  of  the  stream.  Had  no 
crevasse  been  made,  the  gravel  bank  might,  and  undoubtedly 
would,  have  been  deposited  by  the  natural  action  of  the  stream. 
The  crevasse  having  been  opened  and  the  barrier  immediately 
interposed,  it  stands  as  though  the  defendant  had  done  nothing, 
and  yet  the  gravel  bank  is  there  doing  the  plaintiff  damage. 

Where  the  bank  was  broken  so  as  to  form  a  new  channel  for 
the  water,  it  was  optional  with  the  defendant  to  close  the  opening 
and  restore  the  water  to  its  usual  channel,  or  let  it  pursue  its 
new  course.  So  if  there  were  several  openings,  he  might  close 
all  or  any  of  them,  or  he  might  leave  them  all  open.  If  he  had 
closed  one  which  injured  himself  and  not  closed  one  which  in- 
jured the  plaintiff,  would  an  action  lie  for  the  damages  ?  Such  an 
action  would  seem  to  lie  on  what  the  defendant  had  not  done, 
rather  than  on  what  he  had  lawfully  done.  Again,  if  a  party's 
mill-dam  is  carried  off  by  a  flood  which  makes  a  gravel  bed  at  a 
point  below,  changing  the  channel  of  the  stream,  may  he  not  re- 
build his  dam  unless  he  cuts  away  such  bar  and  restores  the  water 
to  its  channel?  Is  he  liable  for  the  existence  of  the  bar?  Was 
it  his  act  of  omission  or  commission  that  put  it  there  ?  *  *  * 
In  my  judgment  both  the  complaint  and  the  law  must  be  amended 

>17  Vt.887. 
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before  it  will  be  adjudged  that  there  could  be  a  recovery  in  this 


In  Wallaee  y.  Drew^  the  question  came  np  as  to  the  right  of 
a  riparian  owner  to  constract  embankments  upon  his  own  land 
to  prevent  the  water  of  ordma/ry  floods  washing  the  bank  and 
overflowing  his  lands.  The  court  held  in  that  case  that  an 
embankment  might  thus  be  raised,  due  care  being  taken  not  to 
throw  the  water  on  to  another's  land  where  it  would  not  go  except 
for  the  embankment,  in  ordinary  floods.  But  the  court  held 
that  this  rule  would  not  apply  to  floods  altogether  extraordinary 
and  unasual.  In  that  case  it  appeared  that  although  certain  banks 
and  erections  made  by  the  defendants  on  their  own  premises  to 
guard  the  banks,  and  prevent  the  waters  of  the  stream  from 
injuring  such  premises,  had  caused  the  water  of  the  creek  to  flow 
in  a  new  direction  upon  the  plaintiff's  lands,  where  they  did  not 
belong  and  were  not  accustomed  to  flow,  and  where  they  would 
not  have  gone  but  for  those  guards  and  erections.  But  it  ako 
appeared  that  aU  the  water  which  flowed  upon  the  plaintiff's 
premises  upon  the  occasion  of  the  injury  complained  of,  did  not 
come  from  the  branch  of  the  creek  which  flowed  through  the 
defendant's  lands,  or  by  means  of  the  guards  or  erections  thereon, 
but  that  the  waters  of  another  branch  of  the  creek,  by  reason  of 
an  obstruction  placed  therein  by  another  party,  had  been  added 
thereto,  and  thus  produced  the  injury.  The  court  held  that  the 
defendant  could  not  be  made  liable  for  the  injury  resulting  from 
the  turning  the  waters  of  this  branch  of  the  creek  into  it,  and 
would  only  be  held  for  such  injuries  as  resulted  from  the  ordinary 
floods  incident  to  the  creek  in  its  natural  condition. 

Seo.  350.  Right  to  eKvct  inilwarlu.  —  While  it  is  true  that  a 
riparian  owner  may  erect  bulwarks  to  protect  his  property  from 
injury  by  the  stream,  yet,  they  can  only  do  this  when  it  can  be 
done  without  injury  to  others.  Either  to  an  owner  upon  the 
opposite  side  of,  or  to  those  above  or  below  him  on  the  stream.' 

» 59  Barb.  (N.  Y.  S.  C.)  418.  872;  Scratton  «.  Brown,  4  B.  &  0.  485; 

*Bickett  V.  NorriB,  Law  Rep.  1  Ap.  Rex  v.  Lord  Tarborough,  8   id.   91  ; 

(Scotch)  47 ;  Robinson  v.  Lord  Byron,  Adams  v.  Frothingham,  8  Mass.  853  ; 

1  Bro.  C.  C.  588 ;   Traiford  v.  Rex,  8  Jones  v,  Soulard,  24  How.  (U.  S.)  41 ; 

Bing.d04;  Wicks  v.  Hunt,  John.  (Eng.)  Hix  9.  Johnson,  5  N.  H.  520. 
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Thns  in  Oerrish  v.  Cloughy  the  defendant  erected  a  breakwater 
npon  his  bank  of  the  river  to  protect  his  bank  firom  injnry  by  the 
water,  but  the  effect  of  this  was  to  throw  the  water  against  the 
plaintiff's  land  upon  the  opposite  bank,  and  in  high  water  his  land 
was  washed  away.  This  was  held  an  actionable  nuisance.  So  in- 
deed is  any  interference  with  the  natural  current,  level  or  flow  of 
a  stream.  The  right  is  to  the  water  of  the  stream  in  its  nat/ural 
state,  and  interferences  therewith  operate  a  violation  of  this  right, 
and  are  actionable  even  though  no  actual  damage  ensues. 

Seo.  351.  Basements  in  water)  how aoqnired.— As   has  previously 

been  stated  the  right  of  a  riparian  owner  to  use  the  water  of  a 
stream  is  limited  to  such  a  use  as  produces  no  injury  to  those  above 
or  below  him  on  the  stream,  but  he  may  acquire  a  right  by  long 
user  to  use  the  water  to  an  extent  beyond  the  natural  right  and  so 
as  to  operate  prejudicially  to  others.  He  may  begin  the  exercise 
of  such  a  use  at  any  time,  but  he  acquires  no  right  beyond  his 
natural  right  by  such  usage  against  a  proprietor  above  or  below 
him,  unless  his  use  affects  the  power  of  such  proprietors  to  use 
the  stream,  or  some  right  therein,  so  as  to  raise  the  presumption 
of  a  grant,  and  thus  render  them  servient  tenements.*  He  may 
divert  the  water,  or  discharge  it  in  a  manner  that  is  prejudicial  to 
others,  or  he  may  set  it  back  upon  the  land  of  those  above  hiin 
upon  the  stream,  but  he  is  liable  for  all  damages,  or  to  an  action 
for  an  injury  to  the  right,  even  if  there  is  no  special  damage,  at 
any  time  before  the  statutory  period  for  acquiring  rights  by  ad- 
verse enjoyment  has  elapsed;  but  if  such  use  is  permitted  without 
objection  or  such  resistance  as  interrupts  the  use,  the  originally 
unlawful  act  ripens  into  a  legal  right,  and  he  acquires  the  right  to 
such  use  of  the  water  in  addition  to  his  natural  right,  and  forever 
thereafter  all  proprietors  upon  the  stream  are  not  only  estopped 
from  setting  up  any  claims  for  damages  resulting  from  such  use, 
but  are  also  estopped  from  any  interference  there  with.  By  such 
user  he  has  created  a  servitude  upon  their  estates  to  the  extent  of 
such  use,  which  the  law  upholds  and  protects  as  rigidly  as  it  pro- 
tects and  upholds  his  natural  right.*     But  in  order  to  acquire  such 

1 48  N.  H.  9;  2  Am,  Rep.  165.  v.  Trimble,  8  Paige's  Ch.  (N.  T.)  605. 

'  Halght  v.  Price,  21  N.  T.241:  Nor-       >  Gale  <fe  Wheatley  on  Eaoementfl, 
ton  V,  Volentine,  14  Vt.  24S ;  Belknap    p.  98. 
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rights  the  use  must  be  adverse  to  the  rights  of  others,  and  must 
also  be  continaous  and  nnintermpted.  It  is  not  essential  that  the 
use  should  be  sach  as  to  inflict  actual  damage  upon  others,  but  it 
must  be  such  an  infringement  of  the  rights  of  others  that  an  action 
could  have  been  maintained  therefor  at  any  time  within  the  statu- 
tory period.'  The  use  must  also  be  open,"  and  as  of  right,  •  and 
also  peaceable,  for  if  there  is  any  act  done  by  other  owners  that 
operates  as  an  interruption,  however  slight,  it  prevents  the  acqui- 
sition of  the  right  by  such  use/ 

Sbo.  852.  Same  oontiiuiedr—  Thus  where  an  owner  upon  one  side 
of  a  stream  erects  a  dam  across  the  stream,  this  is  an  invasion  of  the 
right  of  the  owner  of  the  opposite  bank,  and  an  action  will  lie  at 
any  time  for  such  invasion  of  his  right ;  but  if  the  opposite  owner 
stands  by  and  allows  the  dam  to  remain  without  action  or  other  di- 
rect interference  therewith  for  the  whole  statutory  period,  the  act 
which,  in  its  inception,  was  imlawful,  ripens  into  a  right,  and  a 
servitude  is  to  that  extent  imposed  upon  the  estate  of  the  opposite 
owner  in  favor  of  the  person  who  erected  the  dam,  or  his  grantees.* 
By  this  long  adverse  user  an  easement  is  acquired  to  the  extent  of 
this  user,  which  cannot  be  impaired  by  the  owner  of  the  servient 
tenement  any  more  than  the  natural  right  could  be.'  The  extent 
of  the  easement  as  well  as  its  cliaracter  is  commensurate  with 
the  use  during  the  time  necessary  to  acquire  the  right,  and  it  is 

'  Batman  v,  Hussej,  12  Me.  407 ;  erected  a  rail  across  a  path  aded  by  the 

Hatch  «.  Dwight,  17  Miaes.  296;  Pat-  plaintiff  within  the  statutory  period, 

rick  r.  Green  way,  note,  1  Wm.  Saon-  this  was  sach  an  iaterraption  as  pre- 

ders,  846 ;  Norton  v,  Yolentine,  14  Vt.  vented  the  aser  from  ripening  into  a 

S@9 ;  Webb  v.  Portland  Manafactar-  right,  even  though  the  interraption  is 

ing  Co. ,  8  Samn.  (U.  S^  189.  only  for  a  brief  period.     Every  inter- 

'  PartridjTO  v,  Scott,  8  M.  &  W.  229;  ruption  is  presumed  to  be  hostile,  and 

Bodd  V.  Holme,  1  Ad.  &  £1.  498.  the  burden  is  upon  him  who  claims 

'Canal  Go.  v.  Harford,  1  C.  M.  &  the  right  by  long  user  to  show  that  in- 

R.  614 ;  Onley  v.  Gardiner,  4  M.  &  W.  terruptions  were  not  hostile  and  in 

496 ;  Tickle   v.  Brown,   4  Ad.  &  £1.  opposition  to  the  right. 

869;  Bolivar   Manufacturing  Co,  v.  ^By  the  civil  law  any  opposition, 

Neponaet  Co.,   16  Pick.  (Mass.)  241 ;  whether  by  word  or  deed,  was  regarded 

Gayetty    v.    Bethune,   14    Mass.  49  ;  as  an  interruption,  but  at  common  law 

Bealev  v.  Shaw,  6  East,  206.  the  interruption  must  be  by  some  of 

*  King  V.  Tiffiuiy,  9  Conn.  162 ;  Co.  the  owners  of  the  servient  tenement 

Litt.  118  b. ;  Wrifht  v.  Williams,  1  that  may  fairly  be  said  to  be  hostile 

M.ft  W.  100.     Thus  in  Bailey  z/.  Ap-  to  the  right.    Gale  &  Wheatley  on 

pleyard,  8  Nev.  ft   P.    257,  it    was  Easements,  p.  82, 88. 

neld  that  where  the  owner  of  premises  *  Bliss  v,  alee,  17  Pick.  (Mass.)  28. 
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incumbent  npon  him  who  daimB  the  easement,  to  establiah  it  by 
dear  and  definite  proof.  When  the  easement  it  once  acquired,  it 
is  added  to  the  natural  right,  and  an  infringement  of  the  one  is 
as  much  a  nuisance  as  the  infringement  of  the  other.* 

Seo.  353.  Role  in  Tyler  ▼.  Wfflriniion,  —  Prima  focisj  every  pro- 
prietor upon  each  bank  of  a  river  is  entitled  to  the  land  covered 
with  water  in  front  of  his  bank,  to  the  middle  of  the  stream;  or, 
as  it  is  commonly  expressed,  ad  medium  Jilum,  aqim.^ 

By  virtue  of  this  ownership  he  has  a  right  to  the  use  of  the 
water  flowing  over  it  in  its  natural  channel,  without  diminution 
or  obstruction.  But  he  has  no  property  in  the  water  itself,  but  a 
simple  use  of  it  while  it  passes  along.  The  consequence  of  this 
prindple  is,  that  no  proprietor  has  the  right  to  use  the  water  to 
the  prejudice  of  another.  It  is  wholly  immaterial  whether  the 
party  be  a  proprietor  above  or  below  the  course  of  the  river,  the 
right  being  common  to  all  the  proprietors  on  the  river ;  no  one 
has  a  right  to  diminish  the  quantity  which  will,  according  to  the 
natural  current,  flow  to  a  proprietor  below,  or  throw  it  back  upon 
a  proprietor  above.  This  is  the  necessary  result  of  the  perfect 
equality  of  right  among  all  the  proprietors  of  that  which  is  com- 
mon to  all.  The  natural  stream  exists  for  the  benefit  of  the 
land  through  which  it  flows,  and  is  an  incident  annexed,  by  oper- 
ation of  law,  to  the  land  itself.  It  is  not,  however,  to  be  under- 
stood that  there  can  be  no  diminution  whatsoever,  and  no  ob- 
struction or  impediment  whatsoever,  by  a  riparian  proprietor,  in 
the  use  of  the  water  as  it  flows,  for  that  would  be  to  deny  any 
valuable  use  of  it.  There  may  be,  and  there  must  be  allowed  to 
all,  of  that  which  is  common,  a  reasonable  use.  The  true  test  of 
the  principle  and  extent  of  the  use  is,  whether  it  is  to  the  injury 
of  the  other  proprietors  or  not.     There  may  be  a  diminution  in 

1  Be&Iy  9.  Shaw,  6  East,  908 :  Smith  "  The  diveTsion  was  prima  fa4si€  a 

«.  Adams,  6  Paige's  Ch.  (N.  Y.)  485 ;  wrong,  and  though  in  its  nature  it  was 

Cook  e.  Hull,  8  Pick.  (Mass.)  369.  capable  of  excuse  and  justification,  yet 

In  Haight  v.  Price,  21  N.  T.  245,  the  burden  was  on  the  defendant  of 

Dbnio,  J.,  says :  '*It  is  urged  that  a  showing  the  existence  of  such  facts, 

presumption  should  attach  in  the  ah-  It  is  for  the  defendant  to  establish  his 

senoe  of  any  proof  to  the  contrary,  right  by  proof." 

because  every  thing  must  be  presumed  '  Tyler  «.  Wilkinson,  4  Mas.  (U.  S.) 

to  have  been  rightfully  done  unless  897. 
the  contrary  be  shown. 
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quantity,  or  a  retardation  or  acceleration  of  the  natural  current, 
indispensable  for  the  general  and  valuable  use  of  the  water,  per- 
fectly consistent  with  the  common  right.  The  diminution, 
retardation  or  acceleration,  not  positively  and  sensibly  injurious, 
by  diminishing  the  value  of  the  common  right,  is  an  implied  ele- 
ment in  the  right  of  using  the  stream  at  all.  The  law  acts  with 
a  reasonable  reference  to  public  convenience  and  general  good, 
and  is  not  with  a  narrow  strictness  subversive  of  conunon  sense, 
nor  into  an  extravagant  looseness,  which  would  destroy  private 
rights.'  The  maxim,  sic  utere  tuo  ut  aiienicm  non  Icedc^,  is 
applied  in  such  cases. 

But  of  a  thing  common  by  nature,  there  may  be  an  appropria- 
tion by  general  consent,  or  grant.  Mere  priority  of  occupa- 
tion of  running  water,  without  such  consent  or  grant, 
confers  no  exclusive  right.  It  is  not  like  the  case  of  mere  occu- 
pancy, where  the  first  occupant  takes  by  force  of  his  priority  of 
occupancy.  That  supposes  no  ownership  already  existing,  and 
no  right  to  the  one  already  acquired.  But  our  law  awards  to  the 
riparian  proprietors  the  right  to  the  use  in  common,  as  one  inci- 
dent to  the  land ;  and  whoever  seeks  to  found  an  exclusive  use 
must  establish  a  rightful  appropriation  in  some  manner  known 
and  admitted  by  the  law.  Now  this  may  be  either  by  a  grant 
from  all  the  proprietors,  whose  interest  is  affected  by  the  particu- 
lar appropriation,  or  by  a  long  exclusive  enjoyment  without  inter- 
ruption, which  affords  a  just  presumption  of  right.     By  our  law, 

'  Brakely  v.   Sharp,  10  N.  J.   Eq.  enjoyment  by  another;    but  this  is 

206;  Hill   v.    Newman,   5  Cal.   445;  attribotable    to  the  circumBtance  of 

Perkins  v,  Dow,  1  Root  (Conn.)>  535;  accident,  and  because  it  is  dependent 

Blanchard  v.  Baker,  8  Me.  ^3 ;  Shields  on  the  exercise  of  equfd  rights  by 

V.  Amdt,  4  N.  J.  Eq.  234  ;  Thompson  others,  and  is  damnum  absque  injuria, 

V,  Moore,  2  Allen  (Mass.),  850;  Wad».  Piatt  v.  Johnson,  15  Johns.  (N  .Y.) 

worth  V.  TilJotson,  15  Conn.  866.    The  218;  Palmer  v,  Mnlligan,  8  Cai.  (N. 

law  simply  requires  that  a  party  usinff  Y.)  812.      Every  proprietor  of  land, 

the  water  shall  do  so  reasonably,  and  through  which  a  natural  water-course 

so  as  not  to  destroy  or  render  useless,  runs,  nas  an  equal  right  to  the  use  of 

or  materially  diminish  or  affect  the  the  water  for  every  useful  purpose  to 

application  of   the   water   by  lower  which  it  can  be  applied,  without  tin- 

proprietors.     Same  conflict  is  neces-  reasonable  diminution  or  alterations, 

sarily  pToduced  in  the  use  and  enjoy-  This  right  is  not  an  easement  or  ap. 

ment  of  such  rights;  and,  unless  there  purtenance,    but    is    an    inseparable 

is  an  anreasonable  use  by  one,  no  incident   of     the    lands.      Twiss   v, 

right  of  action  is  created,  although  Baldwin,    9    Oonn .    291 ;    Farrell  v, 

mSd  rights  of  a  lower  owner  may  be-  Bichards,  80  N.  J.  Eq.  511. 
come  lees   valuable   because  of   the 
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upon  principleB  of  public  oonvenienoe,  the  term  of  twenty  jean 
of  exclusive  uninterrapted  enjoyment  has  been  held  a  condnsive 
presumption  of  a  grant  or  right.  I  say  of  a  grant  or  right— 
for  I  very  much  doubt  whether  the  principle  now  acted  upon, 
however  in  its  origin  it  may  have  been  confined  to  presumptions 
of  a  grant  —  is  now  necessarily  limited  to  considerations  of  this 
nature.  The  presumption  is  applied  as  a  presumption  jwris  et  de 
jv/re^  wherever,  by  possibility,  a  right  may  be  acquired  in  any 
manner  known  to  be  law. 

Sbo.  354.  Aotioiia  may  b«  maintained  when  no  aotoal  damage  la  dona.^ 

As  to  the  right  of  a  person  to  bring  an  action  for  the  recovery  of 
damages  for  a  mere  injury  to  a  right,  where  no  actual  damage  is 
sustained,  the  rule  is,  that  in  order  to  entitle  the  party  to  an  action 
his  rights  to  the  water  must  be  violated  in  such  a  way  that  if  the 
violation  thereof  was  continued  it  would  ripen  into  an  easement, 
and  impose  a  servitude  upon  the  estate  affected  thereby.  And  if 
a  right  is  thus  violated,  an  action  lies  therefor,  although  no  actual 
damages  ensue.' 

One  of  the  most  ordinary  processes  to  accomplish  this  end  is  by 
a  writ  of  injunction,  the  nature  andeflBcacy  of  which  for  such  pur- 
pose I  need  not  state,  as  the  elementary  treatises  fully  expound 
them.'  If,  then,  by  the  diversion  of  water  a  violation  of  the  right 
of  the  plaintiffs  is  shown,  and  may  permanently  injure  that  right, 
and  becomes  by  lapse  of  time  the  foundation  of  an  adverse  right 
in  the  defendant,  there  is  no  more  fit  case  for  the  interposition  of 
a  court  of  equity,  by  way  of  injunction,  to  restrain  the  defendants 
from  such  an  injurious  act.  If  there  be  a  remedy  for  the  plaint- 
iffs at  law  for  damages,  still  that  remedy  is  inadequate  to  prevent 
and  redress  the  mischief.  If  there  be  no  such  remedy  at  law,  then, 
a  forUori  a  court  of  equity  ought  to  give  its  aid  to  vindicate  and 
perpetuate  the  rights  of  the  plaintiffs.    A  court  of  equity  will 

»  Webb  «.    Portland    Mfff.    Co.,    8  v.  Baker,  8  Me.  258;  Tyler  v.  Wilkin- 

Samn.  (U.  8.)  189;  Hunt  v.Dowman,  son,  4  Mas.  (U.  S.)  897;  Bower «.  mil, 

Cro.  Ja&  478;  Aahby  v.  V^iite,  2  Ld.  1  Bing.  (N.  C.)  549. 

Baym.  988;  Tamer  v.  Sterling,  3  Vent.  *  See  Bden  on  Injanetions;  2  Story 

25;  Hobeon  v,  Todd,  4  T.  H.  71 ;  Pin-  on  Bq.  Jnriap. ,  oh.  28,  §  88  to  §  969 ; 

darv.  Wadsworth,  2  East,  162;  Mar-  Bolivar  Manuf.  Go. «.  Neponaet Mannl 

letti   V.  Williams,  1  B.  &  Ad.  415;  Co.,  16  Pick.  212. 
Herringv.  Finch,  2  Ley.  250;  Blandhaid 
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not,  indeed,  entertain  a  bill  for  an  injunction  in  case  of  a  mere 
trespass  folly  remediable  at  law.  But  if  it  might  occasion  irre- 
parable mischief,  or  permanent  injury,  or  destroy  a  right,  that  is 
the  appropriate  case  for  such  a  bill/ 

8x0.  866.  W«tar  xli^ti  as  Um  sal^leotof  grant— A  riparian  owner 
ma;  convey  to  others  the  whole  or  any  part  of  his  rights  to  the 
beneficial  nse  of  the  water,  as  well  those  that  are  incident  to  the 
eoil  as  those  which  have  been  acquired  by  long  use.  He  may  di- 
vide up  those  rights  and  convey  them  subject  to  such  conditions 
as  he  pleases,  and  the  parties  who  take  by  conveyance  are  restricted 
in  their  use  of  the  water  to  the  conditions  of  the  grant.  They 
may,  however,  acquire  additional  rights  as  against  each  other  or 
others  by  adverse  user,  as  well  as  the  owner  of  the  soil.' 

Where  rights  upon  a  dam  to  the  use  of  water  have  been  divided 
up  and  parceled  out  by  grant  from  the  riparian  owner,  each  must 
exercise  his  right  within  the  limits  of  his  grant,  and  any  use  of  the 
water  by  him  beyond  the  right  conferred  by  the  grant  is  a  nui- 
sance, for  which  any  other  owner  upon  the  dam  may  maintain  an 
action.  He  may  be  restricted  by  the  grant  to  the  use  of  the  water 
for  a  particular  purpose,  and  with  certain  kinds  of  wheels  or  ma- 
chinery, but  if  no  such  restriction  is  imposed  by  the  grant,  he  may 
use  the  quantity  of  water  conveyed  for  any  purpose,  and  with  any 
kind  of  machinery,  so  long  as  he  keeps  within  the  scope  of  his 
rights  as  given  by  the  grant.' 

Any  riparian  proprietor  or  mill-owner,  who  has  acquired  a  right 
by  prescription  to  use  water  beyond  his  natural  right,  or  beyond 

'  See  Story  on  Eq.  Jarisp.,  §g  926,  will,  by  such  user,  aoqaire  a  right  to 

937,  928,  and  the  cases  there  cited ;  the  extent  of  his  claim. 

Jerome  9.  Boss,  7  Johns.  Ch.  815;  Van  V^atkins  v.  Peck,   18  N.  H.  860; 

Bergen  v.  Van    Bergen,   8  id.   282;  Bumham  «.  Eempton,44  id.  78;  Eil- 

Newbargh  Turnpike  Co.  «.  Bfiller,  5  gonrv.  Ashoom,  5H.  &  Johns.  (Md.) 

id.  101 ,  Gardner  v.  Village  of  New-  82. 

bawh,  2  id.  163.  '  Elliott  «.  Shepherd.  12  Shep.  (Me.) 

'Norway  Plains  Co.  «.  Bradley,  62  871;  Boston  Water  Power  Co.  v.  Grey, 

N.  H.  108;  Ballon  «.  Bannels,  2  id.  6  Mete  (Mass.)  181 ;  Kennedy  v,  Sco- 

267.  vU,  12    Conn.   817;  SchuylkiU   Nav. 

InWinnipiaeogeeLakeCo.v.Yoong,  Co.  «.  Moore,  2  Whart.  (Penn.)  477 

40  N.  H.  480,  the  court  say :  **  If  a  Dewey  v.  BeUows,  9  N.  H.  282  ;  Sum 

party  claims  and  exerdses  for  twenty  ner  «•   Foster,  7   Pick.   (Mass.)  82 

Jean  the   right   to  raise   water    as  Sanders  «.  Newman,  1  B.  &  Aid.  268 

igh  as  his  dam  will  raise  it  when  Buddington  v.  Bradley,  10  Conn.  218 

there  is  sufficient  water  to  fiU  it,  he  MiUer  e.  Lapham,  46  vt.  625. 
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that  given  by  the  grant,  is  not  confined  in  his  use  of  the  water  to 
a  use  of  it  in  a  particular  manner,  or  to  the  same  mill,  bat  he  may 
use  it  in  any  manner,  or  for  the  benefit  or  operation  of  any  land 
of  machinery,  so  long  as  he  does  not  prejudice  the  rights  of  oth- 
ers.' This  right  to  substitute  new  uses  and  new  machineiy  is 
rendered  indispei\sable  in  order  to  encourage  improvements  in  ma- 
chinery and  to  enable  manufacturers  to  avail  themselves  of  profit- 
able avenues  of  business. 

Sko.  356.  RMUKmaUeaeM  of  qm,  qoMtioii  for  a  Jiiry.F— It  has  been 
illustrated  by  the  brief  statement  of  the  rights  of  riparian  owners 
that  those  rights  consist  in  a  reasonable  use  of  the  water  of  the 
stream,  and  it  follows  that,  any  unreasonable  use  is  a  violation  of 
the  rights  of  others,  and  consequently  is  a  nuisance.  As  to  what 
constitutes  a  reasonable  or  unreasonable  use  of  water  is  always  a 
question  of  fact  depending  upon  the  circumstances  of  each  case. 
But  it  may  be  said  that  the  erection  of  a  dam  across  a  stream,  to 
such  a  height  as  to  fiood  the  land  above,  is  a  violation  of  the  rights 
of  those  owning  lands  there,  and  is  a  nuisance  which  renders  the 
wrong-doer  liable  to  all  persons,  whether  riparian  owners  or  not, 
whose  lands  are  thereby  flooded,  for  all  the  damages  which  they 
sustain.' 

Not  only  is  this  true  of  the  actual  flooding  of  lands  by  sending 
the  waters  of  the  stream  over  the  banks  upon  the  surface  of  the 
land,  but  also  where  a  dam  is  constructed  so  as  to  throw  back  the 
water  in  unusual  quantities,  and  by  means  thereof  prevent  its 
natural  escape,  whereby  it  is  discharged  upon  land  below  in  unusual 
quantities,  or  so  that  it  percolates  into  the  land  of  an  owner  above, 
so  as  to  charge  his  soil  with  water  in  such  quantities  as  to  injure 
vegetation  thereon,  or  so  as  to  injure  the  water  in  wells,  or  to 
produce  other  injury  by  charging  the  land  with  water,  these  are 

1  King  «.    Tiffany,    9    Conn.    163;  another's  land,  even  though  the  ob- 

Whittier  v,  Ck>checo  Manaf.  Co.,  9  N.  atruction  is  a  dam  used  for  operating  a 

H.  454.  mill.     Brown  «.  Bowen,  80  N.  Y.  5§7; 

>  In  Stoat  «  McAdams,  8  HI.  67,  the  Davis  v.  FaUer,  12  Vt.  178;  Gerriah  o. 

court  held  that  no  person  had  a  right  Clough,  48  N.  H.  9;  2  Am.  Rep.  165; 

to  place  any  obstruction  in  a  stream  Lee  v.  Pembroke,  57  Me.  481;  2  Am, 

so  as   to  set  the   water  back  upon  Eep.  69. 
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also  actionable  nnisances.'  So,  too,  where  the  water  is  thus  set 
back  npon  a  mill  above  so  as  to  prevent  the  free  and  nsnal  escape 
of  water  therefrom,  whereby  its  wheel  is  flooded,  or  any  injury 
produced  to  the  operation  of  the  mill  or  any  right  connected 
therewith.' 

In  Bt^  V.  Ihrie^  which  was  an  action  for  setting  the  waters 
of  a  stream  back  upon  the  plaintiffs  mill,  the  court  say :  "  Any 
impediment  in  the  stream  caused  by  the  defendant's  dam,  by 
which  the  plaintiffs  mill  is  stopped  from  grinding  in  any  state  of 
the  water,  or  made  to  grind  slower,  or  worse  than  it  otherwise 
would,  is  an  injury  to  the^.plaintiff  s  rights  which  will  entitle  him 
to  damages." 

In  St/r<mt  v.  MiUbridge  Co.*  it  was  held  that  the  erection  and 
maintenance  of  a  dam  without  authority,  whereby  the  lands  of 
those  above  iq  the  stream  are  flooded,  as  well  as  its  continuance 
to  their  injury,  is  a  nuisance,  entitling  every  person  whose  rights 
are  thus  injured  to  a  recovery  against  the  person  erecting  or  con- 
tinuing it.* 

Sec.  357.  Benefits  from  wrongful  use,  no  defense.  —  fienefits  de- 
rived in  any  way  by  a  person  whose  lands  are  injured  by  reason 
of  the  erection  or  continuance  of  a  dam.  by  being  flooded  or 
otherwise,  cannot  be  considered  in  an  action  to  recover  for  such 
injury.     The  act  is  in  itself  a  nuisance,  and  there  can  be  no  set- 

*  Bassett  v.  Oompany,  48  N.  H.  678;  Bowen,  80  N.  T.  510 ;   Griffin  v.  Fob- 
Trostees  v.  YonmanB,  60  Barb.  (N.  T.  ter,  8  Jones'  Law  (N.  C.)  887. 
Sap.  Ct.)  328 ;  Hendricks  e.  Cook,  4  Ga.  *  Brown  v,   Bowen,  80  N.  Y.  687 ; 
241 ;  Ripka  v.  Sergeant,  7  Watts  &  S.  Davis  «.  Fuller,  12  Vt.  178.    But  this 
(Penn.)  9 ;  Gompanj  v.  Goodale,  46  N.  is  restricted  to  the  ordinary  state  of 
fl.  56 ;  Tillotson  v.  Smith,  82  id.  95 ;  the  water,  and  does  not  apply  to  an 
Cooper  V.  Barber,  8  Taunt.  99;  Odi-  extraordinary  and  unusual  condition 
ome  V.  Lyford,  9  N.  H.  602;  Hntchin-  of  the  stream.    Smith  v,  Agawam  Ol- 
son 9.  Granger,  18  Vt.  886;  Aldred*s  nal  Co.,  2  Allen  (Mass.),  865;  HIH  v. 
case,  9  Co.  69 ;  BeU  v,  MeClintock,  9  Ward,  7  lU.  286 ;  Blanchard  v.  Baker, 
Watts  (Penn.),  119  ;  Rex  v.  Trafford,  8  Me.  253 ;  Cowles  v,  Kidder,  4  Foster 
1 B.  &  Ad.  874;  Merritt  v,  Parker.  Coxe  (N.  H.),  864. 
(N.  J.),  460;  Johns  t>.  Steyens,  8  Vt.  »  1  Rawle  (Penn.),  218. 
806;  Sammy    v.  Mnlford,  6  Blackf.  « 46  Me.  7a 

(Ind.)  202 ;  Bridgers  «.  PurceU,  1  Ired.  »  Stout  «.  McAdams,  8  lU.  67;  Plum- 

(N.  C.)  2S2;  Yearnin  e.  Johnson,   1  leigh  v.  Dawson,  1  Gil.  (m.)  544 ;  HiU 

Tayl.  (N.  C.)  80;  Hendricks  e.  John-  v.  Ward,  2  id.  286:  Budd  v.  WilUams, 

m,  6  Porter  (Ala.),  472;  Nichols  v.  48  111.  886. 
Aylor,  7  Leigh  (Va,),  646;  Brown  v. 
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• 

off  of  benefitfi  resolting  therefrom  againBt  the  actual  injiuy/  In 
this  class  of  nuisances,  as  iu  all  others,  it  is  no  excuse  to  saj  that 
while  the  plaintiff  is  damaged  in  one  way,  yet  that  he  is  benefited 
in  another  by  the  nuisance,  and  that  on  the  whole  the  damages 
are  largely  overbalanced  by  the  benefits,'  nor  is  it  in  any  measure 
an  excuse  that  the  nuisance  results  in  great  advantages  to  the  pub- 
lic. Ko  such  consideration  will  justify  the  invasion  of  the  l^al 
rights  of  an  individual" 

Seo.  358.  Bffeot  of  a  lioense  and  of  aoqnieflcenoe,  —  If  a  party  seeks 

to  avoid  liability  for  damages  arising  from  the  flooding  of  lands 
on  the  ground  of  a  license  from  the  party  injured,  he  must  clearly 
establish  a  license  to  Jlood  the  land.  It  is  not  enough  to  sho^w 
that  the  party  consented  to  the  construction  of  the  dam,  or  that  he 
even  assisted  in  its  construction  unless  he  could  then  have  known, 
or  reasonably  foreseen,  that  his  land  would  be  injured  by  the  dam 
in  the  manner  complained  of.*    If  the  dam  itself  is  so  erected  as  to 

>  GUe  «.  SteveiiB,  13  Gray  (Mass.),  But  in  any  eyent  where  a  person 

146.    In  Stout  V,   McAdams,  2  Scam,  under  a  misapprehenBion  of  the  effects 

(Ul.)  67,  the  defendant  erected  a  dam  of  an  act  has  consented  thereto,  he 

across  a  stream  that  flowed  through  may  at  once  revoke  the  license,  and 

the  land  of  the  plaintiff  located  above  thereafter  the  person  to  whom  the 

the  dam,  and  although  producinf  no  license  was  given  wUl  be  liable  for  all 

injury  in  the  ordinary  condition  of  the  damages  resulting  therefrom, 

water,  was  yet  so  erected  that  upon  Brown  v.  Bowen,  80  N.  Y.  519 ;  Smith 

the  occurrence  of   severe  storms   it  v,  Scott,  1  Kerr  (^ew  Brunswick),  1  ; 

would  throw  the  water  back  upon  the  Allen  «.  Fiske,  42  Vt.  462 ;  Freeman 

plaintiff's  land.     The  court  held  that  v.  Headley,  88  N.  J.  L.  528;  Estes  v. 

every  flowing  back  or    throwing  of  China,  56  Me.  407;  Eaton  v.  Winnie, 

water  upon  the  lands  of   another  is  20  Mich.  156 ;  Hamilton  v.  Windolf,  86 

such  an  act  as  entitles  the  individual  Md.  801;  Babcock  e.  Sutter,  1  Abb. 

to  an  action  for  his  damages ;  and  Dec.  27 ;  Miller  v.  State,  89  Ind.  267  ; 

though  the  erection  of  the  dam  in  Drake  v.  Wells,  11  Allen  (Mass.),  141  ; 

the  first   instance    was    lawful,   yet  Houston  v,  Laffee,  46  N.  H.  506;  Maye 

if   in  its  consequences  it  necessarily  v,  Tappan,28  Cal.  806;  Selden  e.  Canal 

damages  the  property  of  another,  or  Co.,  29  N.  Y.  684;  Rhodes  v.  Otis,  88 

violates  his  right,  it  is  a  nuisance,  and  Ala.  578 ;  Dodge  v.  McClintock,  47  N. 

entitles  the  party  injured  to  reparation  H.   888;  Cfiles  v,  Simonds,   15  Gray 

for  all  the  damage  sustained  by  him.  (Mass.),  441;  Duinneen  v.  Rich,  22  Wis. 

«  Francis  v,   SchoeUkopf,  58  N.  Y.  550;  Dempsey  v.  Kipp,  62  Barb.  (N.  Y, 

152.  S.  C.)  811 ;  Druse  v,  Wheeler,  22 Mich. 

'  Stockport  Water-works  Co.  v.  Pot-  489.     But,  what  is  lawfully  done  un- 

ter,  7  H  &  N.  160.  der  a  license  does  not  become  unlaw- 

*  Bell  V.  Elliott,  5  Black.  (Ind.)118.  ful  for  the  forfeiture  or  revocation  of 

But  see  Cain  v.  E^ys,  4  Dana  (Ey.),  the  license.    Where  a  person,  under  a 

388,  where  it  was  held  that  where  a  license  and  in  reliance  thereon,  baa 

person  had  consented  to  the  erection  gone  on  and  made  large  expenditures 

of  a  dam,  this  consent  might  be  plead  upon  the  land,  the  licensor  is  equitably 

in  bar  in  an  action  to  recover  for  in-  estopped  from  revoking  it  to  the  dam- 

juries  sustained  therefrom.  age  of  the  licensee ;  and  a  court  of 
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produce  damage  to  the  lands  of  Baprapiiparian  owners,  it  is  a 
nuisance,  and  parties  injured  thereby  are  not  estopped  from  a 
recoyery  for  injuries  therefor  upon  the  ground  of  acquiescence 
in  its  construction,  unless  it  could  reasonably  have  been  ascertained 
or  foreseen  at  the  time  of  its  erection  that  it  would  produce  the 
in  results  complained  of.  In  this  respect  it  stands  precisely  upon 
the  same  ground  as  any  other  nuisance,  and  the  rule  in  reference 
to  acquiescence  therein,  and  estoppel  by  reason  of  acquiescence, 
is  that,  where  a  person  acquiesces  in  the  erection  or  maintenance 
of  any  thing  that  is  a  nuisance  per  se^  or  that  he  might  reasonably 
have  foreseen  would  become  a  nuisance,  a  court  of  equity  will  not 
interfere  by  injunction  to  relieve  him  from  the  effects  thereof, 
but  his  remedy  at  law  remains  imless  he  has  bound  himself  by 
grant  or  license  sufficient  in  law  to  bar  an  action,  or  unless  the  party 
maintaining  the  nuisance  has  acquired  a  prescriptive  right  to  main- 
tain it.  The  law  presumes  that  when  a  man  assents  to  the  doing  of 
an  act,  he  only  assents  to  its  being  so  done  as  not  to  injure  him. 
The  case  of  Ba/nkhardt  v.  Houghton^  is  a  case  that  f  ally  illustrates 
the  whole  doctrine,  and  as  it  is  a  leading  and  well-considered  case 
and  difficult  of  access  to  the  profession  generally  I  will  give  the 
substance  of  it  here.  In  that  case  the  plaintiff  claimed  that  as  the 
defendant's  termor  had  stood  by  and  seen  the  works  erected  without 
objection,  and  the  defendants  had  also  seen  them  enlarging  and 
extending  their  works  without  remonstrance  or  objection,  they 
were  thereby  estopped  from  setting  up  a  claim  for  damages  upon 
the  ground  that  the  business  was  a  nuisance  as  to  them.  The 
plaintiffs  were  engaged  in  the  business  of  smelting  copper,  and  in 
rendering  the  copper  ore  noxious  vapors,  injurious  to  vegetation 
and  animal  life,  were  liberated,  and  these  exhalations  and  the 
deposits  produced  therefrom  injured  the  vegetation  in  the  vicinity, 
and  in  a  great  measure  destroyed  the  feed  in  the  pastures.  It 
appeared  that  in  1849  the  plaintiffs  came  into  possession  of  some 
spelter  and  zinc  works,  called  the  Bed  Jacket  works,  in  the 

equity  will  decree  a  Bpedfie  perform-    100;  R.  R.  Co.  v.  HcLanahan,  69  Penn. 
ance.     Cook  v,  Pridgen,  45  Ga.  831 ;    St.  23. 
Plerton  «.  Canal  Co.,  2  Dis.  (Ohio), 

>  27  Beay.  425. 
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county  of  Glanmorgan.  Four  years  later,  in  1853,  the  defendant 
became  the  occupant  of  two  farms  in  the  vicinity.  One  known 
as  Ooedry-Arlj  and  the  other  Coedr^'Arl  Iskof.  The  first  nearly 
adjoined  the  plaintiffs'  works.  The  nuisance  went  on  increasing 
until  1856,  when  the  defendant  brought  his  action  at  law  against 
the  plaintiff  for  the  injury  done  to  his  farm  by  the  nuisance,  and 
recovered  a  verdict  of  £450. 

The  plaintiff  thereupon  filed  his  bill  in  equity  against  the 
defendant,  alleging  that  he  had  expended  large  sums  of  money 
in  the  enlargement  and  improvement  of  his  works  with  the  fall 
knowledge  and  privity  of  the  defendant's  lessors,  who,  as  the 
plaintiff  alleged,  had  acquiesced  in  and  encouraged  it.  The  bill 
also  alleged  that  the  defendant,  before  he  became  the  occupant 
of  the  premises,  inspected  the  works,  with  a  view  of  ascertaining 
the  injury  likely  to  be  produced  by  them  to  the  farms,  and  was 
fully  aware  of  all  the  plaintiff's  rights  and  claims  of  rights  before 
he  purchased,  and  asked  for  an  injunction  to  restrain  the  enforce- 
ment of  the  judgment.  The  evidence  did  not  sustain  all  the 
allegations  of  the  biU,  and  rather  established  a  passive  non-inter- 
ference than  a  direct  acquiescence. 

But  it  did  appear  that  the  termor  and  the  tenants  both  knew 
of  the  existence  of  the  works,  and  had  taken  no  steps  to  prevent 
the  manufacture  or  the  enlargement  of  the  works.  In  denying 
the  prayer  of  the  bill  Lord  John  Komilly,  Master  of  the  BoUs, 
delivered  a  masterly  opinion  which  commends  itself  as  an 
authority,  because  of  the  cogency  of  its  reasoning  and  the  sound- 
ness of  its  doctrine.  "  There  are,"  he  said,  "  two  questions  to  be 
considered  in  this  case.  First,  the  extent  of  acquiescence  alleged 
and  proved ;  and  second,  the  legal  consequence  of  such  acquies- 
cence as  is  proved.  On  the  first,  2a  to  the  acquiescence,  this  is 
proved,  and  indeed  not  contested  by  the  defendant.  First,  that 
the  termor  and  the  defendant,  when  he  took  the  farm,  were  well 
aware  of  the  extent  of  the  works,  and  that  the  tenants  who 
assigned  the  lease  to  the  defendant  had  seen  them  while  they  were 
being  erected  and  did  not  take  any  steps  to  prevent  the  erection. 
These  facts  are  very  material  for  some  purposes,  and  if  the  pres- 
ent case  were  reversed,  and  the  defendant  was  here  seeking  to 
restrain  the  plaintiffs  from  permitting  the  vapors  to  issue  from  his 


LiosNSB  TO  Use,  Effect  of.  877 

furnace  and  to  be  deposited  on  his  land,  I  should,  on  the  facts, 
deem  that  the  defendant  was  debarred  from  any  right  to  obtain 
any  such  relief  as  is  afforded  by  an  injunction,  and  that  he 
must  be  left  to  his  remedy  at  law.  The  roasting  furnaces  are 
said  to  be  those  which  produced  the  principal  injury.  The 
original  number  was  small.  I  think  three  only.  In  1858  they 
were  increased  to  seven.  The  evidence  shows  that  no  damage 
was  experienced  until  1853,  and  that  then  it  was  very  slight.  I 
think  it  unreasonable  to  contend  that,  because  a  man  has  acqui- 
esced in  the  erection  of  certain  works  which  have  produced  little 
or  no  injury,  he  is  not  afterward  to  have  any  remedy,  if,  by  in- 
crease of  works,  he  sustains  serious  damage.  I  am  unable  to 
accede  to  this  doctrine.  It  is  warranted  by  no  authority  that  I  am 
aware  of.  It  would  follow  that  a  partial  obscuration  of  ancient 
lights,  if  assented  to,  involved  a  consent  to  their  total  obscura- 
tion, and  that  any  easement  assented  to  might  be  at  any  time 
increased  at  the  pleasure  of  the  grantee,  provided  it  could  be 
shown  that  the  increase  was  only  the  probable  consequence  of  the 
easement  if  found  beneficial.  But  I  do  not  assent  even  to  the 
extent  of  the  first  limited  statement  of  the  proposition. 

It  may  well  be  that  a  person's  assent  is  given  under  an  errone- 
ous opinion,  and  in  ignorance  of  the  actual  consequences.  Is 
that  mistake  of  fact  to  bind  him  forever  after  ?  I  think  not.  The 
courts  hold  in  cases  of  election,  that  a  man  is  not  bound  by  an 
election  that  he  has  made  in  ignorance  of  the  real  facts  of  the 
case.  Undoubtedly  there  is  this  important  consideration  to  be 
borne  in  mind  in  dealing  with  such  cases.  Whether  the  court  can 
place  both  parties  back  in  the  same  position  that  they  were  in 
when  the  first  act  was  acquiesced  in,  on  the  one  side,  or  done  on 
the  other.     If  it  can,  it  may  be  the  duty  of  the  court  to  do  so. 

But,  if  the  court  cannot  place  both  parties  in  the  same  posi- 
tion, its  usual  course  is  to  decline  all  interference,  and  if  the 
defendant  was  here  asking  for  an  injunction,  I  should,  upon  the 
facts  stated,  leave  him  to  his  legal  remedy.  But  it  is  error  to 
suppose  that  the  opposite  of  that  proposition  holds  good,  and  that, 
because  the  court  would  not  interfere  to  aid  him,  it  will  there- 
fore interfere  to  aid  a  wrong-doer.  In  this  instance  I  find  that 
48 
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both  parties  were  ignorant  of  the  effects  of  the  works ;  but  if 
the  plaintifr  knew  that  the  defendant  did  not,  then  the  phuntifi 
would  hold  an  nndae  advantage,  against  which  the  court  would 
relieve  him.  But  both  being  equally  ignorant,  is  the  defendant 
to  be  made  to  suffer  for  his  ignorance  more  than  the  plaintiff) 
Why  is  his  easement  to  works  that  did  not  then,  and  were  never 
expected  to,  injure  him,  to  confer  on  one  the  right  to  erect  works 
in  addition  that  will  produce  that  result  ? 

The  evidence  shows  that  the  defendant's  lessors  never  assented 
to  the  works  as  enlai^ed,  and  that  his  assent  to  the  works  was  to 
the  limited  extent  that  they  existed  then,  and  such  assent  cannot 
be  enlarged.  If,  when  the  assent  was  given,  the  consequences  of 
the  act  assented  to  were  obvions  and  plain,  that  would  be  one 
thing,  but  if  the  consequences  were  doubtful  and  not  obvious, 
that  is  quite  a  different  thing. 

This  may  be  easily  illustrated.  If  a  person  permit  me  to  open 
a  window  overlooking  his  dose,  he  knows  the  exact  consequences 
of  that  permission,  namely,  that  he  is  liable  forever  after  to  be 
overlooked,  and  that  he  cannot  ever  after  build  on  that  close  so 
as  to  obscure  said  window.  This  is  the  extent  of  the  injury  that 
can  be  produced,  and  he  cannot  say  that  he  did  not  foresee  it. 
So,  if  he  allow  another  a  right  of  way  across  his  meadow,  he 
knows  and  can  actually  estimate  the  injury  that  must  follow.  But 
if  the  tenant  allows  the  lord  of  the  manor  to  work  the  coals  under 
the  close  of  the  copyhold  by  offset  out  of  the  adjoining  land,  does 
it  therefore  follow,  if  the  lord  in  mining  the  coal  works  so  near 
the  surface  as  to  destroy  the  farm  buildings,  he  is  to  have  no 
remedy  at  law  for  the  injury  so  done  to  him  i  Could  the  lord  allege 
that  the  tenant  must  have  known  that  the  coal  lay  near  the  sur- 
face, and  that  such  a  result  was  probable,  from  its  having  often 
occurred  in  the  neighborhood  2  Oertainly  not.  But  all  sach 
illustrations  are  weaker  than  the  case  before  the  court,  and  the 
strongest  illustration  of  the  distinction  to  be  taken  in  such  cases 
appears  to  be  the  case  of  works  erected,  which  at  first  seem  to  be 
innocuous,  but  which  afterward  became  seriously  injurious  to  the 
property  of  adjoining  land  owners.  This  is  precisely  the  ease 
where  equity  declines  to  interfere  on  eUher  side  and  leaves  the 
parties  to  their  remedy  at  law. 
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Ssa  869.  Bale  la  BrowB  T.  Bowoiir^  In  Brown  v.  Boweny^  the 
effect  of  aseent  to  the  erection  of  a  dam  by  a  Bnprarriparian  pro- 
prietor was  ably  discufised  and  decided  by  the  court,  and  as  the 
case  is  of  general  interest  upon  this  qaestion  I  will  give  its  main 
features  here.  The  plaintiffs  brought  their  action  for  injuries  sus- 
tained by  them  by  reason  of  the  flooding  of  their  premises  by  a 
mill-dam  maintained  by  the  defendants  upon  a  stream  that  ran 
through  the  lands  of  both  parties. 

The  defendant,  among  other  things,  denied  all  liability  in  the 
action  because  the  dam  was  built  by  the  plaintiff  or  by  his  assent 
and  assistance,  and  this  position  was  not  denied  by  the  plaintiff, 
60  that  the  question  as  to  the  effect  of  these  acts  was  directly  be- 
fore and  passed  upon  by  the  court.  Judgment  having  been  given 
for  the  plaintiff  the  case  came  before  the  court  of  appeals  for  final 
determination,  and  Mullin,  J.,  in  disposing  of  this  branch  of  the 
case,  said :  '^  It  is  true  that  the  dam  was  built  with  the  assent  of 
the  plaintifb,  and  it  is  quite  probable  one  of  them  may  have  aided 
in  the  work.  But  it  must  be  borne  in  mind  that  the  defendants 
needed  no  assent  from  the  plaintiffs  to  build  a  dam  on  their  own 
side  of  the  river,  on  their  own  land,  provided  that  such  a  dam 
caused  no  damage  to  the  plaintiff's  property.  If  the  defendants 
propose  to  so  build  their  dam  as  to  throw  tiie  water  back  on  the 
plaintiffs'  wheels,  it  is  difficult  to  see  why  the  plaintiffs  should  con- 
sent to  the  building  of  the  dam,  or  to  work  on  it  without  con- 
sideration. The  probability  is  that  the  jury  found  that  the 
plainti£b'  consent  and  aid  were  given  on  the  condition  that  the 
work  should  be  so  done  as  not  to  injure  the  plaintiffs. 

^  It  is  said  that  the  remedy  of  the  plaintiffs  is  an  action  for 
breach  of  tiie  agreement  by  the  defendants  to  so  build  the  dam 
as  not  to  injure  the  plaintiff.  Technically,  there  was  no  such 
agreement,  although  doubtless  the  law  might  imply  one  if  it  was 
necessary,  to  prevent  injustice,  but  the  parties  did  not  understand 
that  the  rights  of  either  party  rested  in  agreement.  The  acts  and 
assent  of  the  plaintiffs  might  be  treated  as  a  parol  license  on  con- 
dition, which  condition  has  never  been  performed,  and  hence  the 
license  fails.     But  the  facts  proved  do  not  amount  to  a  license 

*  80  N.  y.  619. 
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even.  The  consent  of  the  plaintifEs,  then,  can  only  operate  by 
way  of  estoppel,  and  it  cannot  thus  operate  because  of  the  im- 
plied condition  upon  which  snch  aid  and  assent  were  given."  A 
question .  similar  in  all  respects  came  before  the  New  Brunswick 
courts  in  Smith  v.  ScotV  In  that  case  it  appeared  that  the  plaint- 
iff was  present  at,  and  himself  and  servants  assisted  in  the  build- 
ing of  the  dam.  The  dam,  when  erected,  having  set  the  water 
back  upon  his  premises  he  brought  this  suit  for  damages.  The 
defendant  objected  to  a  recovery  against  him,  upon  the  ground 
that  the  plaintiff  had  assented  to,  and  had  aided  in,  the  construc- 
tion of  the  dam.  The  court  held  that  the  fact  that  the  plaintiff 
aided  in  the  construction  of  the  dam  could  not  be  set  up  as  an  es- 
toppel to  his  recovery  for  the  damages  resulting  therefrom,  unless 
there  were  reasonable  grounds  to  believe  that  the  effects  would 
be  injurious  to  his  rights.  That  the  fact  of  his  assent  to  the  con- 
struction of  the  dam,  and  his  aiding  therein,  were  not  evidence  of 
his  assent  to  the  damaging  of  his  lands,  but  that  it  was  proper  for 
the  jury  to  consider  these  facts,  to  find  whether  he  was  aware  of 
the  extent  of  the  effects  that  the  dam  would  produce. 

Sec.  360.  BfiiBot  of  aMent  wh«re   heavy  «zpenditares  are  made — 

eqniuble  estoppeL— When  assent  has  been  given  to  one  by  another 
to  do  an  act,  the  natural  and  probable  consequences  of  which  are 
to  produce  a  certain  result,  and  the  person  to  whom  the  assent  is 
given  goes  on  and  expends  money  on  the  strength  of  the  assent 
and  makes  erections  of  a  permanent  character,  while  the  consent 
does  not  give  any  interest  in  the  land,  and  at  law  is  revocable  at 
any  time,  even  though  given  for  a  consideration,  yet  a  court  of 
equity  will  enforce  it  as  an  agreement,  to  give  the  right,  in  a  case 
of  fraud  or  great  hardship,  or  wiU  generally  enjoin  a  party  from 
revoking  it.  But  it  must  be  made  to  appear  in  such  a  case,  to  en- 
title a  party  to  such  relief,  that  the  license  has  not  been  exceeded, 
and  that  its  exercise  produces  no  more  injury  to  the  party  than 
might  have  been  reasonably  foreseen  or  apprehended. 

In  Vegkte  et  al.  v.  The  Rwritam,  Water  Power  Co,^  this  ques- 
tion was  discussed  by  the  court  upon  an  application  for  an  in- 

» 1  Kerr.  (N.  B.)  1.  •  19  N.  J.  Eq.  142. 
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jnnctioii  to  restrain  the  defendants  from  raising  and  tightening 
their  dam  on  the  Baritan  river,  by  which  it  was  claimed  that  a 
larger  portion  of  the  water  of  the  river  would  be  diverted  than 
formerly.  The  defendants  set  np  a  consent  from  the  plaintifib, 
or  a  part  of  them,  to  the  diversion  of  the  water,  in  writing,  and 
the  erection  of  works  and  the  diversion  of  water  under  it.  The 
chancellor  says :  ^^  The  consent  in  such  case  is  only  a  license,  at 
law  or  in  equity.  In  general,  a  license  at  law  will  create  no  estate 
in  the  lands  of  the  licensor,  but  will  justify  or  excuse  any  acts 
done  under  it.  It  is  revocable,  even  when  given  for  a  consider- 
ation, fiut  in  such  cases,  where  the  revocation  would  be  a  f  raud, 
courts  of  equity  give  a  remedy,  either  by  restraining  the  revoca- 
tion or  bv  construing  the  license  as  an  agreement  to  give  the  right, 
and  compelling  a  specific  performance." ' 

8bo.  361.  Role  In  Hetfield  V.  R.  R.  Oo.  —  As  to  the  effect  to  be 
given  to  a  license  from  one  to  do  an  act  upon  his  land,  at  law,  the 
court  of  New  Jersey,  in  the  case  of  Hetfidd  v.  The  Central  R. 
R.  Co.y*  is  in  point.  In  that  case  the  charter  of  the  defendant 
authorized  them  to  enter  upon  and  take  the  lands  required  for 
their  road,  but  directed  that  they  should  not  enter  without  the 
consent  of  the  owner.  The  defendant  entered  upon  the  plaintiff's 
lands  by  his  consent,  but  did  not  take  any  conveyance  from  him 

'  Brown  v,   Bowen,  80  N.   Y.  644 ;  transmitted  in  the  like  manner  aabject 

Foster  v.  Browning,  4  R.  I.  47.    In  ex-  to  the  easement, 

parte  Coburn,  1  Cow.  (N.  Y.)  568,  the  "  But  a  license  is  an  authority  to  do 

ooort  saj  :  "  A  license  to  enter  on  land  a  particular  act  or  series  of  acts  upon 

for  anj  purpose  is  not   an  interest  another's  land,  without  possessing  any 

therein ;  it  is  a  mere  authority,  per-  interest  therein.  A  license,  when  exe- 

Booal  to  the  ffrantee,  and  revocable  at  cuted,  will  prevent  the  owner  of  the 

the  will  of  the  grantor."  land  from  maintaining  an  action  for 

In  Wolfe  V.  Frost,  4  Sand.  Ch.  (N.  an  act  done  under  it,  but  it  is  revoca- 
T.)  72,  the  court  thus  defines  the  dis-  ble  at  pleasure,  and  will  not  be  a  de- 
tinction  between  an  easement  and  a  fense  for  an  act  done  after  it  is  re- 
lioense:  "An  easement  is  a  privilege  voked."  See,  also,  Bridges  v.  Purcell, 
without  profit,  which  the  owner  of  1  Dev.  &  Bat.  (N.  C.)  492;  Hull  v,  Bab- 
one  neighboring  tenement  has  of  an-  cock,  4  Johns.  (N.  Y.)  418.  In  Mum- 
other  by  prescription,  or  by  grant,  by  ford  v.  Whitney,  15  Wend.  (N.  Y.)  380, 
which  the  servient  owner  is  obliged  to  the  whole  doctrine  of  license  is  ably 
flulfer,  or  not  to  do  something  on  his  discussed  by  Savaob,  J.,  and  will  be 
own  lands  for  the  advantage  of  the  found  a  full  authority  for  the  doctrine 
dominant  owner.  stated  above.     Houston  v.  Laffee,  46 

"An    easement    is  an  incorporeal  N.  H.  508;   Cook  v,  Prigden,  45  Ga. 

hereditament,  and    passes  with    the  881;  Pierson  v.  Canal  0>.,  2  Disney 

dominant  tenement  by  grant  or  sue-  (Ohio),  100 ;  R  R.  Co.  v.  McLanahan, 

cession,  and  the  servient  tenement  is  69  Penn  St.  23. 

»  29  N.  J.  Law,  671. 
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in  the  mamier  required  by  law,  in  order  to  give  them  right  or 
title.  The  court  held  that  this  consent  did  not  dispense  with  the 
necessity  of  a  deed  or  conveyance  of  the  land  or  right  in  the 
form  required  by  law.  That  it  was  not  a  consent  that  was  m- 
tended  to  confer  a  title  and  was  revocable. 

In  Wood  V.  Zedbitter,^  the  question  as  to  the  effect  of  a  license 
arose  in  an  action  of  assault  and  battery.  The  evidence  disclosed 
that  the  plaintiff  purchased  a  ticket  for  the  sum  of  one  guinea, 
which  entitled  him  to  admission  to  the  grand  stand.  That  the 
Earl  of  Ellington  was  one  of  the  stewards  of  the  races,  and  that 
the  tickets  were  issued  by  the  stewards,  but  were  not  signed  by 
Lord  Ellington.  That  under  this  ticket  the  plaintiff  entered  the 
ground  on  one  of  the  race  days,  when  the  defendant,  who  was  a 
policeman,  under  the  directions  of  Lord  Ellington,  who  first  or- 
dered him  to  leave,  upon  his  refusing  to  do  so  committed  the 
assault  complained  of,  using  no  more  force  than  was  necessary  for 
that  purpose.  Upon  the  trial  the  judge  directed  the  jury  that, 
assuming  the  ticket  to  have  been  sold  to  the  plaintiff  under  the 
sanction  of  Lord  Ellington,  it  still  was  lawful  for  Lord  Ellington, 
without  returning  the  guinea,  to  order  the  plaintiff  to  quit  the 
inclosure,  and  that  after  a  reasonable  time  had  elapsed,  if  he  failed 
to  leave,  then  the  plaintiff  was  not  on  the  ground  by  the  leave 
and  license  of  Lord  Ellington,  and  the  defendant  would  be  justi- 
fied in  removing  him  under  his  orders,  and  this  ruling  was  sus- 
tained in  Exchequer. 

In  MiUer  v.  The  Aubtim  <6  Syracuse  JS.  H.  Co.^  which  was 
a  case  somewhat  similar  to  that  of  He^fidd  v.  Ths  Oervb'al  R.  B, 
Co,,  before  referred  to,  the  defendants  erected  their  railroad  with 
an  embankment  upon  Garden  street  in  Auburn,  interrupting  the 
plaintiff's  access  to  his  premises,  in  1839,  and  maintained  it  mitil 
1842,  when  this  suit  was  brought.  The  defendants  offered  to 
prove  that  the  embankment  was  raised  under  a  parol  license  from 
the  plaintiff,  but  the  proof  was  excluded  by  the  court,  and  the 
case  was  heard  in  the  Supreme  Court  upon  the  question  of  the  ad- 
missibility of  that  evidence.  Cowen,  J.,  among  other  things, 
said :  ^'  If  what  the  defendants  in  this  case  proposed  to  show  was 

43  M.  &  W.  888.  *  6  HUl  (N.  TO,  61. 


LlOBNSB  TO  TJbS,  EfFBOT  OF.  888 

tme^  viz.,  that  the  plaintiff  yerbally  authorized  the  making  of  the 
railway,  while  the  authority  remained,  their  acts  were  not  wrong- 
ful. UcenBe  is  defined  to  be  a  power  or  authority.  So  long  as 
the  license  was  not  countermanded,  the  defendants  were  acting  in 
the  plaintiff's  own  right." 

In  this  case  the  court  uphold  a  license  as  a  defense  until  it  is  re- 
voked, and  hold  that  it  must  be  revoked  before  an  action  can  be 
brought;  but  in  Vegkte  v.  Tks  Haritan  Power  Go.y  cmte,  the 
court  held  that  the  bringing  of  the  action  is  a  revocation  of  itself, 
and  all  that  is  necessary.  But  the  former  would  seem  to  be  the 
better  rule,  and  the  one  generally  adopted.  The  following  au- 
thorities will  be  found  applicable  upon  the  question  of  the  effect 
of  a  license.^ 

Sbo.  862.  Role  In  Roborte  v.Rosa^  The  case  of  Bobertd  v.  Eose^ 
ifl  a  leading  case  both  upon  the  effect  of  a  license,  the  right  to  re- 

*  Ex  parte  Ck>bur]i,  1  Cow.  (N.  Y.)  the  license  is  not  exceeded.  Bat  that 
570 ;  GoiA:  v,  Stearns,  11  liaas.  688  ;  for  all  excess  of  use  an  action  may  be 
Buggies  v.  Lesore,  24  Pick.  (Mass.)  maintained.  Bridge  Co.  v,  Bragg,  11 
190;  Prince  v.  Case,  10  Conn.  876;  N.  H.  102;  Lefeyre  e.  Jjefevre,  4  S.  & 
Bex  V.  Homdon-on-the-hill,  4  M.  &S.  B.  (Penn.)  241;  Bicker  v,  Kelly,  1 
605;  Fentiman  z^.  Smith,  4  East,  107;  Greenl.  (Me.)  117;  Hepburn  v.  Mc 
Hewlms  v,  Shippam,  6  B.  &  C.222;  Dowell,  17a&B.  (Penn.)  888;  Cook 
Bryan  «.  Whistler,  8  id.  288;  Cocker  v.  Prigden,  45  Chi.  881 ;  12  Am.  Bep. 
V.  Cowper,  1  C.  M.  &  B.  418 ;  Wallis  682 ;  Houston  v.  Laffee,  46  N.  H.  506. 
V.  Harrison,  4  M.  &  W.  588.  It  has  In  Selden  v,  Delaware  &  Hudson 
been  held  in  some  of  the  cases  that  Canal  Co.,  29  N.  Y.  634,  where defend- 
the  effect  of  a  license  executed,  as  for  ants  entered  upon  the  lands  of  plaint- 
instance  to  enter  apon  land  to  erect  a  iflf  by  parol  license  from  him,  and  en- 
house  or  dam,  and  followed  by  user,  is  larged  the  same,  it  was  held  that  the 
toglre  the  licensee  aright  to  personal  Ucense  operated  as  a  defense  to  aU 
property  upon  the  land  of  the  grantor,  that  had  been  done  under  it,  but  would 
and  Although  revocable  at  will,  yet  not  justify  a  maintenance  of  the  same 
the  licensee  can  enter  for  Its  removal  after  the  license  is  revoked.  The  same 
althongh  not  to  maintain  or  use  the  was  also  held  in  Mumford  v.  Whitney, 
property  there.  That  the  license  is  15  Wend.  (N.  Y.)  880;. Foot  v.  N.  H. 
irrevocable  as  to  the  right  to  remove  &  Northampton  Co.,  23  Conn.  214; 
the  property.  Barnes  «.  Barnes,  6  Vt.  Eggleston  «.  N.  Y.  &  H.  B.  B.  Co.,  86 
388 ;  Prince  v.  Case,  anU;  Van  Ness  Barb.  (N.  Y.  Sup.  Ct.)  162.  In  Wood- 
J.  Pacard,  2  Pet.  (U.  S.)  143 ;  C\irry  «.  ard  «.  Seeley,  11  111.  157,  it  was  held 
lAs.  Co.,  10  Pick.  (Mass.)  540 ;  Maroey  that  a  license  by  deed  or  parol  is  al- 
V.  Darling,  8  id.  288.  ways  revocable,  unless  coupled  with 

There  are  a  class  of  cases,  however,  an  interest  and  executed,  and- that 

particularly  in  Pennsylvania,  where  it  than  it  is  irrevocable, 
u  held  that  where  acts  have  been  done       In  Kimball  e.  Yates,  14  HI.  464,  it 

in  pursuance  of  a  Ucense  and  relying  was  held  that  a  parol  license  to  cross  a 

npon  it,  the  license  operates  as  an  man's  farm  is  revocable  at  any  time 

equitable  estoppel,  and  the  licensor  at  the  will  of  the  licensor. 
^11  be  estopped  from  revoking  it  to        *  L.  B.,  1  Exch.  82. 
the  injury  of  the  Hoensee,  so  long  as 
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yoke  it,  and  the  right  of  parties  to  abate  nnisances  affecting  their 
individual  rights. 

In  that  case  it  appeared  that  the  plaintifiEs  were  the  lessees  of  a 
colliery  called  the  Bank  colliery,  and  that  in  1861  they  obtained 
from  the  owner  of  the  fee  of  the  adjoining  lands  written  permis- 
sion to  make  a  water-course  from  their  colliery  to  an  old  pit  in 
what  was  called  the  Broadwater  colliery.  A  part  of  the  surface 
of  the  Broadwater  colliery  was  at  that  time  in  possession  of  a 
tenant,  and  the  plaintiffs  also  procured  a  license  from  him  to  build 
and  maintain  the  water-course  in  question,  and  the  tenant  also 
used  the  water-course  for  the  prosecution  of  the  business  of  brick- 
making.  Shortly  after  the  water-course  was  built,  the  plaintiffs 
were  required  by  the  owners  of  the  fee  to  extend  the  water-coiu^ 
over  the  spoil  banks  of  the  old  pit,  so  as  to  join  another  water- 
course that  had  formerly  been  built  to  carry  away  the  waters  from 
the  Broadwater  colliery,  and  which  was  discharged  into  a  neigh- 
boring canal. 

The  premises  over  which  the  water-course  extended  were  sub- 
ject to  mortgage,  and  early  in  1861,  but  after  the  water-course  was 
built,  the  defendants  leased  the  Broadwater  colliery  of  the  mort- 
gagors. The  lease  was  of  the  coal  in  or  under  the  land,  and  leave 
was  given  to  the  defendant  to  occupy  such  parts  of  the  lands  as 
might  be  necessary  for  the  due  carrying  on  of  the  coal  mines,  and 
also  to  make  use  of  the  water-courses  over  the  land.  The  lessors 
reserved  the  right  to  make  water-courses  for  certain  mines  on  the 
land,  proper  compensation  being  made  to  the  lessees  therefor. 

The  defendant,  on  entering  into  possession,  assented  to  the  con- 
tinuance of  the  plaintiffs*  water-course,  and  certain  changes  were 
made  therein  at  the  defendant's  request,  and  the  extension  thereof 
was  also  made  as  required  by  the  owner  of  the  fee. 

In  1863  the  defendant  applied  to  the  plaintiffs  for  a  money  pay- 
ment in  consideration  of  their  use  of  the  water-course,  but  the 
plaintiffs  refused  to  comply  with  their  demand,  insisting  that, 
under  their  license  from  the  owner  of  the  fee,  they  were  entitled 
to  continue  their  water-course  as  it  was. 

The  defendants  thereupon  gave  them  notice  that  the  water- 
course must  be  discontinued,  and  the  plaintifla,  not  having  dis- 
continued it,  the  defendant  stopped  up  the  water-course  on  tlie 
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LmdB  of  the  tenant^  from  whom  the  plaintijOGs  had  lioense,  near 
the  bomidary  of  the  premiseB  occupied  by  the  plaintiffs.  The 
result  of  this  obstruction' was  to  pen  back  and  throw  the  water 
pumped  from  the  plamtifPs  mines  back  upon  the  plaintifPs 
premises,  and  by  its  accumulation  there  it  percolated  throngh  the 
soil  into  their  mines. 

The  court  held  that  the  license  to  the  plaintifEs  was  revocable, 
and,  having  been  revoked,  deprived  them  of  the  right  to  main- 
tain the  water-course,  bat  that  the  defendant  was  bound  to  adopt 
a  reasonable  mode  ^of  abating  the  nuisance,  and  so  as  to  do  no 
unneceesaiy  or  unreasonable  damage,  and  if  the  mode  adopted 
by  him  was  unreasonable  and  unnecessary  he  would  be  liable. 
A  verdict  was  found  for  the  plaintiff,  upon  the  ground  that  the 
obstruction  of  the  water  was  unreasonable  and  unnecessary  at 
the  point  where  it  was  made,  and  upon  hearing  on  exceptions  in 
Exchequer,  the  verdict  was  sustained. 

Sso.  363.  Flooding  lower  lands  by  fitful  and  minatand  diaohaxgas  of 
water.— It  is  an  actionable  nuisance  to  flood  the  lands  of  a  lower 
riparian  owner,  or  other  person,  by  an  unnatural  or  spasmodic 
discharge  of  water  from  a  dam,  or  by  reason  of  the  giving  way 
of  the  dam,  or  any  other  artificial  contrivance  for  pressing  back, 
or  holding  the  water  in  quantities  beyond  its  usual  volume  in 
the  bed  of  the  stream,  or  in  a  pond  used  for  that  purpose,  or  by 
bringing  into  a  stream  the  waters  of  another  stream,  or  from 
other  sources  that  would  not  naturally  flow  there,  except  such 
surface  waters  or  waters  arising  from  the  lawful  drainage  of  lauds 
bordering  on  the  stream.  A  mill-owner  who  thus  brings  water 
into  a  stream  from  unnatural  or  unusual  sources  is  entitled  to 
the  use  of  that  quantity  of  water  in  addition  to  the  quantity 
belonging  to  him  by  virtue  of  his  natural  right  or  otherwise ; 
but  the  bringing  of  the  water  there  is  an  actionable  nuisance 
to  those  below  him  on  the  stream,  even  though  they  sustain  no 
actual  damage ;  for  they  have  a  right  to  the  natural  flow  of  the 
stream,  and  without  addition  or  diminution,  and  any  interference 
with  this  natural  right  is  clearly  within  the  idea  of  a  nuisance. 
By  long  user  in  using  the  stream  for  the  discharge  of  the  water 
thus  artificially  brought  into  it,  the  wrong-doer  would  acquire  the 
49 
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right  thas  to  discharge  it,  and  would  thus  to  this  extent  create  a 
servitude  upon  all  the  estates  below  him. 

Therefore,  the  act  is  actionable  without  special  damage.  But 
if,  by  reason  of  the  bringing  of  this  water  into  the  stream  before 
an  easement  to  that  extent  is  acquired,  any  person  below  him  on 
the  stream  sustains  a  special  injury,  he  is  answerable  therefor, 
and  no  degree  of  care  exercised  by  him  will  shield  him  from  lia- 
bility. He  is  a  wrong-doer  oih  initio j  and  his  act  continues  wrongitil 
until  it  ripens  into  a  legal  right  by  long  user  in  the  manner  neces- 
sary to  acquire  the  right.' 

So,  too,  it  is  the  right  of  every  riparian  owner  to  drain  his 
lands  into  the  stream  flowing  through  them,  and  the  erection  of 
a  dam  below,  that  interferes  with  this  right,  is  a  nuisance,  and  the 
person  injured  thereby  may  abate  so  much  of  the  dam  as  is 
necessary  to  secure  his  rights,'  and  if  the  dam  sets  back  the 
waters  so  that  they  become  stagnant,  and  interfere  with  the  health 
of  the  people,  it  is  both  a  public  and  a  private  nuisance,  and  is 
actionable  and  indictable  as  such.' 
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S.  C.)  418.  2  Leigh  (Va.),  759  ;  Munson  «.  The 

•Treat   v.    Bates,    27   Mich.   890;  People,  6  Parker's Cr.  (N.  Y.)  16. 
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Sbc.  864.  Dlveraloii  of  water.  —The  diminution  of  the  water  of 
a  stream  by  diverting  it  from  its  natural  channel  and  not  return- 
ing it  thereto  is  in  violation  of  the  rights  of  lower  riparian  owners, 
amounting  to  a  nuisance,  for  which  an  action  will  lie  against  the 
party  making  the  diversion.  Ko  actual  damage  need  be  sustained 
in  order  to  uphold  an  action,  as  it  is  the  injury  to  the  right  that 
forms  the  gist  of  the  complaint.  Injuries  of  this  character  were 
recognized  as  actionable  nuisances  at  a  very  early  date.  In  ImU- 
reWa  Case^  this  question  was  discussed  by  the  court,  and  it  was 
held,  that  while  a  person  who  had  held  a  prescriptive  right  to 
the  use  of  water  in  a  particular  manner  might  use  the  same  quan- 
tity in  any  other  way,  yet  he  might  not  divert  any  part  of  the 
water  from  the  stream,  so  that  it  would  not  go  to  the  proprietors 
below  in  its  usual  flow  and  volume.  And  this  doctrine  was  held 
in  all  the  early  cases.  The  distinction  between  the  early  and 
modem  cases  arises  simply  from  the  fact  that  in  the  early  cases 
parties  were  held  up  to  the  exercise  of  strictly  natural  rights, 
while  in  the  modem  cases,  the  rule  so  far  extended  as  to  protect 
a  person  in  his  use  of  the  water  for  any  purpose,  so  long  as  he 
does  not  in  any  measure  prevent  the  beneficial  use  of  it  by  an 
owner  below  him  on  the  stream." 

*  4  Coke,  86 .  Fitchburgh  K.  R.  Co.»  10  Cash.  (Maas.). 

*  In  Parke  «.  Eilham,  8  Cal.  T7,  the    191;  Pugh  «.  Wheeler,  2  Dey.  &  B.  (N. 
court  Bay  that  it  is  as  much  a  nuisance    C.)  50. 

to  tarn  aaide  from  one's  premises  a  Bealey  «.  Shaw,  0  East,  208;  Corning 

Qsefal  element  as  to  turn  upon  them  o.  Iron  wks.,84Barb.  (N.  Y.  S.  G.)  485. 

one  that  is  destmetiye,  and  that  a  In  Eidd  o.  Laird,  15  Gal .  161,  it  was 

ditch  that  diverts  the  water  rightfully  held  that  where  a  person  had  acquired 

flowing  to  a  mining  claim  is  as  much  a  right  by  grant  from  the  United  States 

a  nuisance  aa  a  dam  that  floods  it.  goyernment  to  divert   water  from  a 

Olney  v.  Fenner,  2  R.  I>  215.  running  stream,  with  no  restrictions 

In  Wads  worth  «.  Tillotson,  15  Conn,  as  to  tne  point  from  which  it  should 

369,  it  was  held  that  a  diyersion  of  the  be  taken,  tne  place  of  diversion  or  the 

water  reasonably  necessary  for  domes-  mode  of  use  might  be  changed  at  any 

tic  uses. and  a  reasonable  use  of  water  time,  if  no  one  was  injured  thereby, 

for  other  purposes,  is  not  a  nuisance.  But  when  the  rights  of  others  are 

and  tliat  the  question  of  reasonable-  affected  thereby,  no  change  can  be 

nass  is  always  for  the  jury.    Qillett «.  made.    See,  also,  Butte  v,  Morgan,  19 

Johnson,  80  Conn.  188;  Eyans  v,  Mer-  Cal.  600 ;  Mitchell  «.  Parks,  26  Ind. 

riweather,  4  111.   402.     See  Bliss  v.  854 ;  Pratt  v,  Lamson,  2  Allen  (Mass.), 

Kennedy,  48  111.  78;  Ferrea  o.  Enipe,  275 ;  Arthur  v.  Case,  1  Paige's  Ch.  (N. 

28  Cal.  844 ;  Johns  v,  Stevens,  8  vt.  Y.)  448;  Curtis  v.  Jackson,  18  Mass. 

»08 ;  Blanchard  9.  Baker,  8  Me.  258  ;  507 ;  Webb  «.  Portland  Manuf.  Co.,  8 

Stein  V.  Burden,  20  Ala.  127;  Smith  «.  Sumn.  (U.  S.)189;  Vandenberghi).  Van 

Adams,     6     Paige's    (N.     Y.)    485;  Bergen,  18  Johns.  (N.  Y.)  212. 

qaestioned  in  Trustees  «.  Youmans,50  In  Crooker  o.  Bngg,  10  Wend.  (N. 

Barb.  (N.  Y.  Sup.  Ct.)  819  ;  Elliott  «.  Y.)  260,  an  island  dfyided  the  stream 
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In  WM  y.  Portland  Mantffachmng  Go.^  which  was  heard 
before  Judge  Stobt,  who  delivered  the  opinion  in  the  case,  and 
which  is  a  leading  case  upon  this  subject,  it  appeared  that  on 
the  PresnmpBcut  river,  in  the  State  of  Maine,  there  were  two 
falls  near  each  other,  upon  which  were  erected  mill-dams, 
which  were  called  upper  and  lower  mill-dams.  The  distance  be- 
tween these  dams  was  only  about  forty  feet,  and  the  water  therein 
constituted  the  pond  of  the  lower  dam.  The  defendants  were  the 
owners  of  a  cotton  factory  on  the  left  bank  of  the  river,  and  the 
plaintiffs  were  the  owners  of  several  mills  and  mill  privileges  on 
the  lower  dam.  The  defendants  opened  a  canal  to  supply  water 
to  work  their  mill  into  the  pond  immediately  below  the  upper 
dam,  and  the  water  thus  diverted  was  returned  into  the  stream 
below  the  plaintiffs  dam.     The  defendants  claimed  that  they  had 

80  that  only  a  small  portion  of  it  de-  able,  or  of  auch  a  quantity  as  sensibly 

scended  on  the  defendant's  side  of  the  diminishes  its  natural  flow.    Davis  v. 

island  and  the  balance  on  the  other  Fuller,  12  Vt.  178;  Norton  v.  Yolentine, 

side.    The  defendant  placed  obetruc-  14  id.  239  ;  Parker  «.  Hotchkiss,  25 

tions  at  the  head  of  the  island  for  the  Conn.  821 ;   Webster  o.  Flemmin^,  2 

purpose    of   diyerting   more  of    the  Humph.  (Tenn.)    518;    Plumleiffh  v. 

water  of  the  stream  to  his  side.    The  Dawson,  6  111.  544 ;  Miller  v^  Lapham, 

court  held  that  each  owner  was  entitled  44  Vt.  416  ;  Snow  «.  Parsons,  28  id. 

to  all  the  water  that  naturally  descend-  459.     Bat  when  the  diversion  is  by  one 

ed  to  him,  and  that  where  there  was  who  has  no  legal  right  to  make  it,  an 

a   natural  barrier    that   divided   the  action  may  be  maintained  by  a  ripa- 

stream,  neither  owner  could  erect  ob-  rian  owner,  even  though  no  actual 

structions  to  change  the  natural  course  damage  is  sustained.  Wmpple  o.  Cum- 

of  the  water.     But  the  water  of  a  berland  Manufacturing  Ck>.,  2   Story 

stream  may  be  diverted  on  one's  own  (U.  S.),  661 ;  Butman  «.  Hussey,  12 

land  if  it  is  returned  again  to  its  origi-  Me.  407. 

nal  channel  without  sensible  diminu-        In  Parker  o.  Griswold,  17  Conn.  288, 

tion  to  the  injury  of  those  lower  down  it  was  held  that,  in  order  to  maintain 

on  the  stream.     Norton  v.  Volentine,  an  action  for  diversion,  it  is  not  neoes- 

14  Vt.  289 ;    Johnson  v,   Lewis,    18  sary  to  allege  that  the  plaintiff  had  a 

Conn.  808.  mill  upon  nis  premises,  but  that  an 

Water  mav  be  diverted  by  sluices  allegationof  injury  to  the  land  is  Buffl- 

or  artificial  channels  for  a  reasonable  dent.    Liggett  v.  Eerton,  2  Rich.  (S. 

nse,  and  no  liability  attaches  for  that  C.)  156.    But  the  injury  must  be  per- 

insensible  loss  of  the  water  consequent  ceptible,  and  not  merely  theoretical, 

upon    its  reasonable  beneficial    use.  Thompson  v,  Crocker,  9  Pick.  (Mass.) 

Wadsworth  «.  Tillotson,  15  Conn.  866.  59 ;  Merritt  o.  Parker,  1  N.  J.  Law,  460. 

The   diversion   or   obstruction    of  Pugh  o.  Wheeler,  2  Dev.  &  Bat.  (N. 

water,  in  order  to  be  actionable,  must  C.)  56 ;  Omelvany  v,  Jaggers,  2  Hill 

be  such  as  to  injure  the  lower  owners,  (S.  C),  684.     Diverting  water  for  pur- 

and   no   prescriptive    right    can    be  poses  of  irrigation  is  unlawful,  wnen. 

acquired  unless  such  use  does  operate  Anthony  v.  Lapham,  5  Pick.  (Mass.) 

injuriously.    But  the  diversion  or  ob-  175;   Weston  v,  Alden,  8  Mass.  186; 

strucUon  of  off  the  water  is  action-  Arnold  o.  Foot.  12  Wend.  (N,  Y,)  880. 

>  8  Bomn.  (C.  C.  U.  8.)  189. 
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the  right  to  divert  the  water  in  this  maimer  by  means  of  the 
canal,  because  the  water  so  by  them  withdrawn  was  only  about 
one-f  onrth  part  of  the  amomit  to  which,  as  mill-owners  on  the 
stream,  under  their  right,  they  were  entitled ;  but  the  learned 
judge  repudiated  this  daim,  and  held  that  both  parties  were 
entitled  to  their  proportion  of  the  whole  stream  upon  its  arrival 
at  the  dam,  and  that  neither  party  could  divert  it  so  that  it  would 
not  reach  the  destination  at  the  dam,  where  the  parties  were  enti- 
tled to  have  it  come,  and  that  it  made  no  difierence  that  the 
quantity  so  diverted  was  much  less  than  the  party  had  a  right  to 
use  as  an  owner  upon  the  dam,  as  his  diversion  of  the  water,  how- 
ever small  in  quantity,  was  in  violation  of  the  rights  of  other 
owners,  and  that  the  fact  that  the  defendants  had  increased  the 
quantity  of  water  by  the  erection  of  a  reservoir  was  no  answer 
to  the  suit  for  damage,  and  no  palliation  for  an  infringement  of 
the  rights  of  the  plaintiff.  In  delivering  the  opinion  of  the  court, 
Stoby,  J.,  said :  "  The  true  doctrine  is  laid  down  by  Sir  John 
Leach,'  in  regard  to  riparian  proprietors,  and  his  opinion  has  since 
been  deliberately  adopted  by  the  King's  Bench.*  Prima  facie 
(says  that  learned  judge), "  the  proprietor  of  each  bank  of  a  stream 
is  the  proprietor  of  half  the  land  covered  by  the  stream ;  but 
there  is  no  property  in  the  water.  Every  proprietor  has  an  equal 
right  to  use  the  water  which  flows  in  the  stream ;  and  conse- 
quently no  proprietor  can  have  the  right  to  use  the  water  to  the 
prejudice  of  any  other  proprietor,  without  the  consent  of  the 
other  proprietors,  who  may  be  affected  by  his  operations ;  no  pro- 
prietor can  either  diminish  the  quantity  of  water,  which  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  the  water 
back  upon  the  proprietors  above.  Every  proprietor  who  claims 
a  right,  either  to  throw  the  water  back  above,  or  to  diminish  the 
quantity  of  water  which  is  to  descend  below,  must,  in  order  to 
maintain  his  claim,  either  prove  an  actual  grant  or  license  from 
the  proprietors  affected  by  his  operations,  or  must  prove  an  unin- 
terrupted enjoyment  of  twenty  years,  which  term  of  twenty  years 
is  now  adopted  upon  a  principle  of  general  convenience,  as  afford- 

1  Wright  o.  Howard,  1  Sim.&  Sta.  190.    C. ,  5  id.  1 .    See,  also,  Bealej  o.  Shaw, 
'Mason  «.Hm,8B.&  Ad.  804;  8.    6Bast,d08. 
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ing  conclusive  presamption  of  a  grant."  The  same  doctrine  was 
fully  recognized  and  acted  upon  in  the  case  of  Tyler  v.  WUkinr 
9on^  and  also  in  the  case  of  Bla/ncha/rd  v.  Baker}  In  the  latter 
case  the  learned  judge  (Mr.  Justice  Weston),  who  delivered  the 
opinion  of  the  court,  used  the  following  emphatic  language :  ^^The 
right  to  the  use  of  a  stream  is  incident  or  appurtenant  to  the  land 
through  which  it  passes.  It  is  an  ancient  and  well-established 
principle  that  it  cannot  be  lawfully  diverted,  unless  it  is  returned 
again  to  its  accustomed  channel  before  it  passes  the  land  of  a  pro- 
prietor below.  Kunning  water  is  not  susceptible  of  an  appropria- 
tion, which  will  justify  the  diversion  or  unreasonable  detention 
of  it.  The  proprietor  of  the  water-course  has  a  right  to  avail 
himself  of  its  momentum  as  a  power,  which  may  be  turned  to 
beneficial  purposes."' 

Mr.  Chancellor  Kent  nas  also  summed  up  the  same  doctrine, 
with  his  usual  accuracy,  in  the  brief,  bat  pregnant,  text  of  his 
Commentaries,*  and  I  scarcely  know  where  else  it  can  be  found 
reduced  to  so  elegant  and  satisfactory  a  formulary.  In  the  old 
books  the  doctrine  is  quaintly  though  clearly  stated ;  for  it  is 
said  that  a  water-course  begins  ex  jure  nattircBy  and  having  taken 
a  certain  course  naturally,  it  cannot  be  (lawfully)  diverted. 
Aqiui  currit,  et  debet  currere  solebat}  The  same  principle 
applies  to  the  owners  of  mills  on  a  stream.  They  have  an  un- 
doubted right  to  the  flow  of  the  water,  as  it  has  been  accustomed 
of  right  and  naturally  to  flow  to  their  respective  mills. 

The  proprietor  above  has  no  right  to  divert,  or  unreasonably 
to  retard  this  natural  flow  to  the  mills  below ;  and  no  proprietor 
below  has  a  right  to  retard  or  turn  it  back  upon  the  mills  above, 
to  the  prejudice  of  the  right  of  the  proprietors  thereof.  This  is 
clearly  established  by  the  authorities  already  cited,  the  only  dis- 
tinction between  them  being  that  the  right  of  a  riparian  proprietor 
arises  by  mere  operation  of  law,  as  an  incident  of  his  ownership  of 

1  Tyler    o.  Wilkinson,  4  Mas.   (U.  in  delivering  the  opinion  of  the  coart 

a)  897,  400,  401,  403.  See,  also,  Gardner  «.  VUlage  of  New. 

'  Blanchard  t>.  Baker,  8  Me.  258,266.  burgh,  2  Johns.  Ch.  (N.  y!)  162. 

*  The  case  of  Mason  «.  Hm,  6  B.  &  «  8  Kent's  Com.,  §  42,  p.  489,  Sd  ed. 

Ad.  1,  contains  language  of  an  exactly  >  Shurry  o.  Pigott,  8  Bulst.  889 ;  S. 

similar  import,  used  by  Lord  DsmcAN  C,  Popham,  16o. 
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the  bank,  and  that  of  a  mill-owner,  as  an  incident  to  his  mill/  Mr. 
Chancellor  Kent,  in  his  Oommentaries,  relies  on  the  same  princi- 
ples, and  fully  supports  them  by  a  large  survey  of  the  authorities.* 

Now  if  this  be  the  law  on  this  subject,  upon  what  ground  can 
the  defendants  insist  upon  a  diversion  of  the  natural  stream  from 
the  plaintifPs  mills,  as  it  has  been  of  right  accustomed  to  flow 
thereto  ?  First,  it  is  said  that  there  is  no  perceptible  damage  done 
to  the  plaintifib.  That  suggestion  has  been  already,  in  part, 
answered.  If  it  were  true,  it  could  not  authorize  a  diversion,  be- 
cause it  impairs  the  right  of  the  plaintiffs  to  the  full,  natural 
flow  of  the  stream,  and  may  become  the  foundation  of  an  adverse 
right  in  the  defendants.  In  such  a  case  actual  damage  is  not 
necessary  to  be  established  in  proof.  The  law  presumes  it.  The 
act  imports  damage  to  the  right,  if  damage  be  necessary.  Such  a 
case  is  wholly  distinguishable  from  a  mere  fugitive,  temporary 
trespass,  by  diverting  or  withdrawing  the  water  a  short  period, 
without  damage  and  without  any  pretense  of  right.  In  such  a 
case  the  wrong,  if  there  be  no  sensible  damage,  and  it  be  transient 
in  its  nature  and  character,  as  it  does  not  touch  the  right,  may 
possibly  (for  I  give  no  opinion  on  such  a  case)  be  without  redress 
at  law,  and  certainly  it  would  found  no  ground  for  the  interposi- 
tion of  a  court  of  equity  by  way  of  injimction. 

But  I  confess  myself  wholly  unable  to  comprehend  how  it  can 
be  assumed  in  a  case  like  the  present,  that  there  is  not  and  cannot 
be  an  actual  damage  to  the  right  of  the  plaintifiEs. 

What  is  that  right?  It  is  the  right  of  having  the  water  flow 
in  its  natural  current  at  all  times  of  the  year  to  the  plaintiff's 
miUs.  Now,  the  value  of  the  mill  privileges  must  essentially 
depend,  not  merely  upon  the  velocity  of  the  stream,  but  upon 
the  head  of  water  which  is  permanently  maintained.  The  neces- 
sary result  of  lowering  the  head  of  water  permanently  would 
seem,  therefore,  to  be  a  direct  diminution  of  the  value  of  the 
privil^es,  and,  if  so,  to  that  extent  it  must  be  an  actual  damage. 

Again,  it  is  said  that  the  defendants  are  mill-owners  on  the  lower 

*  Bealey  v.  Shaw,  6  East,  908 ;  Saaad-  v,  WilkinBon,  4  Mas.  (U.  S.)  897,  400- 

exB  «.  Newman,  1 B.  &  Aid.  258  ;  Masoa  405. 

f.  Hill,  8  id.  804 ;  S.  C,  5  id.  1 ;  Blan-  *  8  Kent's  Com.,  §  53,  pp.  4^1-445, 

chard  9.  Baker,  8  Me.  258,  268 ;  Tyler  8d  ed. 
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dam,  and  are  entitled,  as  such,  to  their  proportion  of  the  water  of 
the  stream  in  its  natural  flow.  Certainly  they  are.  Bat  where 
are  they  so  entitled  to  take  and  use  it  ?  At  the  lower  dam ;  for 
there  is  the  place  where  their  right  attaches,  and  not  at  any  place 
higher  up  the  stream.  Suppose  they  are  entitled  to  use,  for  their 
own  mills  on  the  lower  dam,  half  the  water  which  descends  to  it, 
what  ground  is  there  to  say  that  they  have  a  right  to  draw  ot 
that  half  at  the  head  of  the  mill  pond  ? 

Suppose  the  head  of  water  at  the  lower  dam  in  ordinary  timeB 
is  two  feet  high,  is  it  not  obvious  that  by  withdrawing  at  the 
head  of  the  pond  one-half  of  the  water,  the  water  at  the  dam 
must  be  proportionally  lowered?  It  makes  no  difEerenoe  ttat 
the  defendants  insist  upon  drawing  off  only  one-fourth  of  wUt 
they  insist  they  are  entitled  to ;  for,  pro  tcmto^  it  will  operate  in 
the  same  manner ;  and  if  they  have  a  right  to  draw  off  to  the 
extent  of  one-fourth  of  their  privilege,  they  have  an  equal  right 
to  draw  off  to  the  full  extent  of  it.  The  privilege  attached  to 
the  mills  of  the  plaintiff  is  not  the  privilege  of  using  half,  or  an j 
other  proportion  merely,  of  the  water  in  the  stream,  but  of  hsv- 
ing  the  whole  stream,  undiminished  in  its  natural  flow,  come  to 
the  lower  dam  with  its  full  power,  and  there  to  use  the  full  share 
of  the  water-power.  The  plaintiff  has  a  title,  not  to  a  half  or  other 
proportion  of  the  water  in  the  pond,  but  is  entitled,  if  one  may  say 
so,  per  Twy  etper  tout  to  his  proportion  of  the  whole  bulk  of  the 
stream,  undivided  and  indivisible,  except  at  the  lower  dam.  Thifi 
doctrine,  in  my  judgment,  irresistibly  follows  from  the  general 
principles  already  stated ;  and,  what  alone  would  be  decisive,  it 
has  the  express  sanction  of  the  Supreme  Court  of  Maine,  in  the 
case  of  Blancha/rd  v.  Baker,  ^  The  court  there  said,  in  reply  to 
the  suggestion  that  the  owners  of  the  eastern  shore  had  a  right  to 
half  the  water,  and  a  right  to  divert  it  to  that  extent :  "  It  has 
been  seen  that  if  they  had  been  owners  of  both  sides,  they 
had  no  right  to  divert  the  water  without  again  returning  it  to  its 
original  channel  (before  it  passed  the  lands  of  another  proprietor). 
Besides,  it  was  impossible,  in  the  nature  of  things,  that  they 
could  take  it  from  their  side  only.    An  equal  portion  from  the 

1  Blanohard  v.  Baker,  8  Me.  858,  970. 
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plaintiflPs  side  must  have  been  mingled  with  all  that  was  di- 
verted." 

A  suggestion  has  also  been  made  that  the  defendants  have  fnlly 
indemnified  the  plaintifi  from  any  injury,  and  in  truth  have  con- 
ferred a  benefit  on  him,  by  securing  the  water  by  means  of  a 
raised  dam  higher  up  the  stream,  at  Sebago  pond,  in  a  reservoir, 
so  as  to  be  capable  of  affording  a  full  supply  in  the  stream  in  the 
diyest  seasons.  To  this  suggestion  several  answers  may  be  given. 
In  the  first  place  the  plaintiff  is  no  party  to  the  contract  for  rais- 
ing the  new  dam  and  has  no  interest  therein,  and  cannot,  as  a 
matter  of  right,  insist  upon  its  being  kept  up,  or  upon  any  advan- 
tage to  be  derived  therefix)m.  In  the  next  place,  the  plaintiff  is 
not  compellable  to  exchange  one  right  for  another  ;  or  to  part 
with  a  present  interest  in  favor  of  the  defendants  at  the  mere 
election  of  the  latter.  Even  a  supposed  benefit  cannot  be  forced 
upon  him  against  his  will ;  and,  certainly,  there  is  no  pretense  to 
say  that,  in  point  of  law,  the  defendants  have  any  right  to  sub- 
stitute, for  a  present  existing  right  of  the  plaintiffs,  any  other 
vhich  they  may  deem  to  be  an  equivalent.  The  private  property 
of  one  man  cannot  be  taken  by  another  simply  because  he  can 
substitute  an  equivalent  benefit." 

In  Arthur  et  al.  v.  Case  et  al.^  this  question  was  considered  by 
Chancellor  Walwobth. 

In  that  case  the  plaintiffs  were  the  owners  of  a  miU  privilege 
upon  one  side  of  a  stream,  and  the  defendants  upon  the  other  of 
what  was  known  as  the  lower  falls  in  Ticonderoga.  There  was 
an  island  in  the  middle  of  the  outlet  of  the  stream,  and  the  cur- 
rent of  the  stream  naturally  ran  on  the  north  side  of  the  island. 
A  dam  extended  to  tlie  south  shore,  on  which  the  defendants' 
mills  were  located,  and  a  similar  dam  extended  from  the  island  to 
the  south  diore,  on  which  the  plaintiff's  miUs  were  located. 
The  defendants  claimed  that  they  had  a  right  to  have  their  mills 
supplied  first,  as  in  dry  seasons  there  was  not  enough  water  to 
supply  all  the  mills,  and  commenced  building  a  dam  from  the 
island  to  the  north  shore,  some  distance  above  the  dam  that  there 
ezistedy  the  natural  and  necessary  effect  of  which  would  be  to 

>lPaige»BCai.  (N.  T.)447. 
50 
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deprive  the  plaintifEs  of  water  in  dry  seasons,  and  during  suck 
periods  to  turn  the  whole  stream  to  the  south  side  of  the  island. 
The  plaintifEs  brought  their  bill  for  an  injunction,  and  upon  a 
hearing  on  a  motion  to  dissolve  the  temporary  injunction  obtained 
by  them,  the  learned  chancellor  said :  "  It  is  a  general  principle 
that  persons  owning  lands  on  the  different  of  the  stream  hold 
to  the  center  thereof,  or  to  the  middle  of  the  water.* 

"  And  where  hydraulic  works  are  erected  on  both  banks,  if  there 
is  not  sufficient  water  to  afiord  a  full  supply  for  aU,  the  owner  on 
each  side  is  entitled  to  an  equal  share  of  the  waters,  or  so  much 
thereof  as  is  necessary  for  his  mills,  if  less  than  a  moiety  is  suffi- 
cient. If  the  owner  of  the  mills  on  either  side  has  been  in  the 
quiet  enjoyment  of  the  water  privilege,  and  the  other  attempts 
to  deprive  him  of  it  and  thus  destroy  his  miUs,  a  preliminary  in- 
junction is  proper,  as  the  injury  might  be  irreparable.* 

'^  In  this  case  the  court  must  see  that  the  erection  of  the  dam  in 
the  manner  proposed  will  entirely  cut  off  the  water  from  the 
complainant's  miUs,  except  when  the  stream  is  so  high  as  to  run 
over  the  dam.  *  *  *  The  parties,  in  the  absence  of  any  pro- 
visions to  the  contrary,  in  their  grants  are  entitled  to  participate 
equally  in  the  use  of  the  water ;  and  if  either  draws  more  than 
a  fair  proportion,  or  if  it  is  necessary  to  excavate  in  the  bed  of 
the  river,  to  give  the  defendants  a  fair  proportion,  the  manner  of 
exercising  the  right,  and  the  extent  and  nature  of  the  excavation, 
must  be  settled  under  the  rule  adopted  by  the  master  of  the  rolls, 
in  Ma/rimi  v.  Stilea.^ 

Seo.  365.  Dlfltorbanoe  of  natural  flow  of  water,  actioiiablew  —  Thus  it 

will  be  seen  that  each  mill-owner,  as  well  as  riparian  owner,  is 
entitled  to  the  natural  flow  of  the  stream  in  quantity  and  current. 
If  the  bed  of  the  stream,  from  natural  causes,  such  as  floods, 
tempests,  or  the  deposit  of  debris  or  earth  in  the  bed  of  the  stream, 
prevents  the  natural  flow  of  the  water  to  their  mills,  these  may 
be  removed ;  but  no  removal  of  the  earth  forming  the  natural  bed 
of  the  channel  of  the  stream  must  thereby  be  disturbed,  to  the 

1  Ex  piMie  JeimingB,  6  Cow.  (X.  Y.)    Gh.  688;  Lane  v,  Newdegate,  10  VeBey, 
518.  Jr.,  198. 

*  RobinBonv.  Lord  Bjron,  1  Brown's        '  Mosel.  144. 
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detriment  of  any  other  mill-owner.  So,  where  there  is  a  rock  in 
the  bed  of  the  stream  which  prevents  the  free  passage  of  the  water 
to  the  mill  of  an  owner  upon  either  bank  of  the  stream,  he  has  no 
right  to  remove  the  same,  or  any  part  thereof,  to  the  injmy  of 
another  owner  on  the  stream.'  * 

It  may  be  stated  here  that  every  riparian  owner  has  a  right  to 
use  the  water  flowing  through  his  land,  for  domestic  purposes, 
such  as  furnishing  water  for  culinary  use,  the  watering  of  his 
cattle,  and  for  the  proper  irrigation  of  his  land,  and  that  he  has 
a  right  to  use  so  much  of  the  water  as  is  essential  for  domestic 
use,  even  though  it  takes  all  the  water  of  the  stream.'  But  for 
the  purposes  of  irrigation,  his  use  must  be  such  as  not  essentially 
to'  interfere  with  the  natural  flow  of  the  stream,  or  to  diminish 
the  quantity  of  water  that  goes  to  the  proprietors  below.* 

In  Emhrey  v.  Owen*  this  question  was  ably  discussed  by  the 
court,  and  what  seems  to  be  the  true  rule  in  such  cases  was 
established. 

In  that  case  the  defendant  was  a  supra  riparian  owner,  and  in 
times  when  the  river  was  fuU  he  detained  a  portion  of  the  water 
of  the  stream  for  the  purpose  of  irrigating  his  land.  It  appeared 
that  Ids  use  of  the  water  was  reasonable,  and  did  not  in  per- 

*  In  Norton  «.  Volentine,  14  Vt.  380,  rights  of  lower  owners  to  the  natural 

it  wftB  held  that  it  is  competent  for  a  jww,  and  he  was  enjoined  from  main- 

mill-owner  to  deepen  his  channel  or  do  taining  the  stream    in  the  artificial 

any  other  act  he  chooses  upon  his  own  channel.      See    Brown   9.    Bush,    45 

land,  provided  that  he  does  not  thereby  Penn.  St.  64,  where  these  rights  are 

injnrioaaly  affect  the  rights  of  others  ably  discussed. 

on  the  stream.     See,   also,  Ford  «.  *  Blanchard  o.  Baker,  8  Me.   253 ; 

Whitlock,  27  Vt.  265;  Stein  v.  Burden,  Stein  «.  Burden,  29  Ala.  127;  Evans  v, 

29  Ala.  127.     In  Hulme  v.  Shreye,  4  Merri weather,  4  lU.  492. 

K.  J.  Eq.  116,  the  defendant  cut  chan-  '  Sampson  v,  Hoddinott,  1  C.  B.  (N. 

nels  and  straightened  the  channel  of  S.)  590 ;  MiUer  9.  Miller,  9  Penn.  St. 

a  stream  running  through  his  land,  74 ;  Crooker  v.  Bragg,  10  Wend.  (N.  Y.) 

thus  increasing  the  current    of   the  264;  Arnold  o.  Foot,  12  id.  380;  OU- 

iitream,  and  cutting  off  the  pondage  of  lett  v.  Johnson,  80  Conn.  180.    But 

nii1l4>wners  below,  acquired  by  the  the  use  of  water  for  the  purposes  of 

check  in  the  momentum  of  the  water  irrigation  in  sections  where  it  is  ren- 

by  its  windings  and  turnings  through  derM.  indispensable  by  reason  of  the 

the  old  channel.    The  court  held  that,  extraordinary  dryness  of  the  seasons 

altlioagh    the    stream    was    turned  is   upheld   by  the   court   upon   the 

wholly  on  the  defendant's  own  land,  ground  of  paramount  necessity.    Not 

fnd  that  he  had  not  thereby  dimin-  m  pursuance  of  common-law  princi- 

ished  the  quantity  of  water  flowing  to  pies,  but  in  defiance  of  and  in  spite  of 

the  lower   owner,   yet,    as   he    had  them.     Union  Mills  Co.  «.  Ferris,  2 

thereby  increased  the  momentum  of  Sawyer  (U.  S.),  184. 

tbe  water  he  had  interfered  with  the  «  4  Eng.  Law  &  Eq .  466. 
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ceptible  degree  dimmiflh  the  quantity  of  water  in  the  stream  or 
interfere  with  the  plaintiff's  rights,  or  the  rights  of  other  owners 
below  him  on  the  stream.  But  the  plaintiff  conceiving  that  this 
nse  of  the  water  was  an  infringement  of  his  right  brought  his 
action.  Paikkb,  B.,  delivered  the  opinion  of  the  court  and  said: 
"  We  are  not  prepared  to  say  that  the  learned  judge  at  nisiprius 
was  correct  in  his  interpretation  of  the  word  'unappreciable' 
when  connected  with  the  word  *  quantity,'  nor  are  we  sure  that 
he  was  not;  for  the  word  ^  unappredable '  or  ^inappreciable' is 
one  of  a  new  coinage  not  to  be  found  in  Johnson's  Dictionary,  or 
in  Kichardson's.     *     *     *     * 

'^  The  important  question  arises  on  the  plea  of  not  guilty,  the 
jury  having  found  that  no  sensible  diminution  of  the  actual  flow 
of  the  stream  to  the  plaintiffs'  mill  was  caused  by  the  obstruction 
of  the  water.  That  the  working  of  the  mill  was  not  in  the  least 
impeded  was  clear  on  the  evidence.  On  that  finding  we  think 
the  verdict  was  properly  ordered  for  the  defendants."  It  was 
very  ably  argued  before  us  by  the  learned  counsel  for  the  plaint- 
iffs, that  the  plaintiffs  had  a  right  to  the  full  flow  of  the  water  in 
its  natural  course  and  abundance,  as  an  incident  to  their  property 
in  the  land  through  which  it  flowed ;  and  that  any  abstraction  of 
the  water,  however  inconsiderable,  by  another  riparian  proprietor, 
and  though  productive  of  no  actual  damage,  would  be  actionable 
because  it  was  an  injury  to  a  right,  and  if  continued  would  be  the 
foundation  of  a  claim  of  adverse  right  in  that  proprietor. 

We  by  no  means  dispute  the.  truth  of  this  proposition  with 
respect  to  every  description  of  right.  Actual  perceptible  damage 
is  not  indispensable  as  the  foundation  of  an  action ;  it  is  suffi- 
cient to  show  the  violation  of  a  right,  in  which  case  the  law  wiU 
presume  damage — injuria  sme  da/m/no  is  actionable — as  was 
laid  down  in  the  case  of  AahJby  v.  WKiUy  b/  Lord  Holt,  and 
many  subsequent  cases ;  which  are  aU  referred  to,  and  the  truth 
of  the  proposition  powerfully  enforced  in  a  very  able  judgment 
of  the  late  Mr.  Justice  Stoby,  in  Wefib  v.  The  PorUcmd  Manu- 
facturing Compamj}  But  in  applying  this  admitted  rule  to  the 
case  of  rights  to  running  water,  and  the  analogous  cases  of  rights 

1  2  Ld.  RaTiD.  988.  •  8  Samn.  189. 
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to  air  and  light,  it  mnst  be  considered  what  the  nature  of  those 
rights  are  and  what  is  a  violation  of  them. 

The  law  as  to  flowing  water  is  now  pnt  on  its  right  footing  by 
a  series  of  cases.' 

The  right  to  have  the  stream  to  flow  in  its  natural  state  without 
diminution  or  alteration  is  an  incident  to  the  property  in  the 
land  through  which  it  passes ;  but  flowing  water  is  pubUoi  jwrie, 
not  in  the  sense  that  it  is  a  honus  vaccms^  to  which  the  first  occu- 
pant may  acquire  9x1  exdusive  right,  but  that  it  is  public  and 
common  in  this  sense  only,  that  all  may  reasonably  use  it  who 
have  a  right  of  access  to  it,  that  none  can  have  any  property  in 
the  water  itself,  except  in  the  particular  portion  which  he  may 
choose  to  abstract  from  the  stream  and  take  into  his  possession, 
and  that  during  the  time  of  his  possession  only.'  But  each  pro- 
prietor of  the  adjacent  land  has  the  right  to  the  usufruct  of  the 
stream  which  flows  through  it. 

ThiB  right  to  the  benefit  and  advantage  of  the  water  fiowing 
past  his  land  is  not  an  absolute  and  exclusive  right  to  the  flow  of 
all  the  water  in  its  natural  state ;  if  it  were  the  argument  of  the 
learned  counsel,  that  every  abstraction  of  it  would  give  a  cause 
of  action,  would  be  irrefragable ;  but  it  is  a  right  only  to  the  flow 
of  the  water,  and  the  enjoyment  of  it  subject  to  the  similar  rights 
of  all  the  proprietors  of  the  banks  on  each  side  to  the  reasonable 
enjoyment  of  the  same  gift  of  Providence. 

It  is  only,  therefore,  for  an  unreasonable  and  unauthorized  use 
of  this  common  benefit  that  an  action  will  lie ;  for  such  a  use  it 
will ;  even,  as  the  case  above  cited  from  the  American  Reports 
shows,  tbough  there  may  be  no  actual  damage  to  the  plaintiff.  In 
the  part  of  Kent's  Commentaries  to  which  we  have  referred,  the 
law  on  this  subject  is  most  perspicuously  stated,  and  it  will  be  of 
advantage  to  cite  it  at  length :  "  Every  proprietor  of  lands  on 
the  banks  of  a  river  has  naturally  an  equal  right  to  the  use  of 
the  water  which  flows  in  the  stream  adjacent  to  his  lands,  as  it 
was  wont  to  run  {currere  sdebat),  without  diminution  or  altera- 

*  Wright  V,  Howard,  1   Sim.  &  S.  the  American  ooarts.     See  8  Kent's 

190;  Maaono.  HiU,  8B.4;Ad.  804;  6  Com.,  §  52,  489-445. 

id.  1 ;  Wood  «.  Wand,  8  Ezch.  748 ;  'See  Ifaaon  v,  HiU,  5  B.  &  Ad.  24. 
18  Jar.  472.     And  ifl  well  settled  in 
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tion.  No  proprietor  has  a  right  to  use  the  water  to  the  prejadioe 
of  other  proprietors  above  or  below  him,  unleas  he  has  a  prior 
right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment  He  has 
no  property  in  the  water  itself,  but  a  simple  usufruct  while  it 
passes  along.  '  Aqiui  our^*U  et  debet  owrrere '  is  the  language  of 
the  law.  Though  he  may  use  the  water  while  it  runs  over  his 
land,  he  cannot  unreasonably  detain  it,  or  give  it  another  direc- 
tion, and  he  must  return  it  to  its  ordinary  channel  wh^i  it  leaves 
his  estate.  Without  the  consent  of  the  adjoining  proprietors,  he 
cannot  divert  or  diminish  the  quantity  of  water  whidi  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  the  water 
back  upon  the  proprietors  above,  without  a  grant  or  an  uninter- 
rupted enjoyment  of  twenty  years,  which  is  evidence  of  it.  This 
is  the  clear  and  settled  general  doctrine  on  the  subject,  and  all 
the  difficulty  that  arises  consists  in  the  application. 

The  owner  must  so  use  and  apply  the  water  as  to  work  no 
material  injury  or  annoyance  to  his  neighbor  below  him,  who  has 
an  equal  right  to  the  subsequent  use  of  the  same  water.  Streams 
of  water  are  intended  for  the  use  and  comfort  of  man ;  and  it 
would  be  unreasonable  and  contrary  to  the  universal  sense  of 
mankind  to  debar  every  riparian  proprietor  from  the  application 
of  the  water  to  domestic,  agricultural  and  manufacturing  pur- 
poses, provided  the  use  of  it  be  made  under  the  limitations  which 
have  been  mentioned ;  and  there  will,  no  doubt,  inevitably  be,  in 
the  exercise  of  a  perfect  right  to  the  use  of  the  water,  some 
evaporation  and  decrease  of  it,  and  some  variation  in  the  weight 
and  velocity  of  the  current.  But  de  minimis  non  curat  lex^  and 
a  right  of  action  by  the  proprietor  below,  would  not  necessarily 
flow  from  such  consequences,  but  would  depend  upon  the  nature 
and  extent  of  the  complaint  or  injury,  and  the  manner  of  using 
the  water.  All  that  the  law  requires  of  a  party  by  or  over  whose 
land  a  stream  passes  is,  that  he  should  use  the  water  in  a  reason- 
able manner,  and  so  as  not  to  destroy  or  render  useless  or  mate- 
rially diminish  or  alBEect  the  application  of  the  water  by  the  pro- 
prietors below  on  the  stream.  He  must  not  shut  the  gates  of  his 
dams  and  detain  the  water  unreasonably,  or  let  it  off  in  unusual 
quantities  to  the  annoyance  of  his  neighbor. 

Pothier  lays  down  the  law  very  strictly  that  the  owner  of  the 
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upper  stream  mnst  not  raise  the  water  by  dam  so  as  to  make  it 
fall  with  more  abnndance  and  rapidity  than  it  would  naturally 
do  and  injure  the  proprietor  below.  But  this  rule  must  not  be 
construed  literally,  for  that  would  be  to  deny  all  valuable  use  of 
the  water  to  the  riparian  proprietors.  It  must  be  subjected  to 
the  qualifications  which  have  been  mentioned,  otherwise  rivers 
and  streams  of  water  would  become  utterly  useless  either  for 
manufacturing  or  agricidtural  purposes. 

The  just  and  equitable  principle  is  given  in  the  Eoman  law, 
">Sw?  enim  debere  quefm,  meUorerrhy  agrum  auum  fdcerej  ne  viomi 
deterioremfcLciat.^^ 

In  America,  as  may  be  inferred  from  this  extract,  and  as  it  is 
stated  in  the  judgment  of  the  Court  of  Exchequer  in  Wood  v. 
Waudj  a  very  liberal  use  of  the  stream  for  the  purposes  of  irri- 
gation and  for  carrying  on  manufactures  is  permitted. 

So  in  France  where  every  one  may  use  it  "  en  hon  pere  de 
fa/m4Uej  et  pour  son  plus  gramd  a/ocmtage,^^  ^  He  may  make 
trenches  to  conduct  the  water  to  irrigate  it  if  he  returns  it  with 
no  other  loss  than  that  which  irrigation  caused.  In  the  above 
cited  case  of  Wood  v.  Wcmd  it  was  observed  that  in  England  it 
is  not  clear  that  a  user  to  that  extent  would  be  permitted,  nor  do 
we  mean  to  lay  down  that  it  would  in  every  case  be  deemed  a  law- 
ful enjoyment  of  the  water,  if  it  was  again  returned  into  the  river 
with  no  other  diminution  than  that  which  was  caused  by  the 
absorption  and  evaporation  attendant  on  the  irrigation  of  the  lands 
of  the  adjoining  proprietor.  This  must  depend  upon  the  circum- 
stances of  each  case.  On  the  one  hand  it  could  not  be  permitted 
that  the  owner  of  a  tract  of  many  thousand  acres  of  porous  soil, 
abutting  on  one  part  of  the  stream,  could  be  permitted  to  irrigate 
them  continually  by  canals  and  drains,  and  so  cause  a  serious  dim- 
inution of  the  quantity  of  water,  though  there  was  no  other  loss 
to  the  natural  stream  than  that  arising  from  the  necessary  absorp- 
tion and  evaporation  of  the  water  employed  for  that  purpose ;  on 
the  other  hand,  one's  common  sense  would  be  shocked  by  suppos- 
ing that  a  riparian  owner  could  not  dip  a  watering  pot  into  the 

>  Code  Civil,  art.  640,  note  a,  hj  Pailliet.  See  hia  Manuel  de  Droit  FraneaU, 
IHkrii,  1888. 
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stream  in  order  to  water  his  garden,  or  allow  his  fanulj  or  his 
cattle  to  drink  it. 

It  is  entirely  a  question  of  degree,  and  it  is  very  difficulty  mdeed 
impossible,  to  define  precisely  the  limits  which  separate  the  rea- 
sonable and  permitted  use  of  the  stream  from  its  wrongful  appli- 
cation ;  but  there  is  often  no  difficulty  in  deciding  whether  a  par- 
ticular case  falls  within  the  permitted  limits  or  not,  and  in  this, 
we  think  that  as  the  irrigation  took  place  not  continuously,  bat 
only  at  intermittent  periods,  when  the  river  was  full,  and  no  dam- 
age was  done  thereby  to  the  working  of  the  mill,  and  the  dimina- 
tion  of  the  water  was  not  perceptible  to  the  eye,  it  was  such  a 
reasonable  use  of  the  water  as  not  to  be  prohibited  by  law.  If  so 
it  was  no  infringement  of  the  plaintifPs  right  at  aU  ;  it  was  only 
the  exercise  of  an  equal  right  which  the  defendant's  employer 
had  to  the  usufruct  of  the  stream. 

We  are,  therefore,  of  opinion  that  there  has  been  no  injury  in 
fact  or  law  in  this  case,  and  consequently  that  the  verdict  for  the 
defendant  ought  not  to  be  disturbed. 

The  same  law  will  be  found  to  be  applicable  to  the  correspond- 
ing rights  to  air  and  light.  These  also  are  bestowed  by  Providence 
for  the  common  benefit  of  man,  and  so  long  as  the  reasonable  use 
by  one  man  of  this  common  property  does  not  do  actual  and  per- 
ceptible damage  to  the  right  of  another  to  the  similar  use  of  it, 
no  action  will  lie.  A  man  cannot  occupy  a  dwelling  and  consume 
fuel  in  it  for  domestic  purposes  without  its,  in  some  degree,  im- 
pairing the  natural  purity  of  the  air ;  he  cannot  erect  a  building 
or  plant  a  tree  near  the  house  of  another  without,  in  some  degree, 
diminishing  the  quantity  of  light  he  enjoys ;  but  such  small  inter- 
ruptions give  no  right  of  action ;  for  they  are  necessary  incidents 
to  the  common  enjoyment  by  all. 

Seo.  366.  Detention  of  water.-- An  unreasonable  detention  of 
water  by  a  dam  or  otherwise  is  an  interference  with  the  rights  of 
lower  owners.  Thus,  in  Sampson  v.  Hoddvnotty  the  defendant 
detained  the  water  of  a  river  that  ran  through  his  premises  for  the 
purpose  of  irrigating  his  meadow,  and  in  so  doing  detained  the 

*  88  Eng.  Lftw  and  Eq.  241. 
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water  from  the  plaintifi  until  so  late  in  the  day  that  he  oould  not 
use  it  as  fully  as  he  had  a  right  to. 

It  appeared  that  in  the  irrigation  of  his  land,  the  defendant 
proceeded  according  to  the  nsual  and  proper  methods  adopted, 
and  that  the  quantity  of  water  that  ultimately  reached  the  plaint- 
iff was  not  sensibly  diminished  in  quantity,  but  by  reason  of  the 
detention  by  the  defendant  it  reached  the  plaintiff  so  late  in  the 
day  as  to  be  of  comparatively  little  value.  The  court  held  that 
this  detention  of  the  water  was  a  violation  of  the  plaintifPs  rights. 
The  court,  in  delivering  its  judgment  in  the  case,  in  discussing  the 
relative  rights  of  riparian  owners,  laid  down  this  rule :  '^  Every  pro- 
prietor  of  land  on  the  banks  of  a  stream  has  a  right  to  use  the 
water,  provided  he  so  uses  it  as  not  to  injure  the  rights  of  other 
owners  above  or  below  him  on  the  stream.  He  may  begin  the 
ezerdse  of  this  right  at  his  will,  but  he  cannot  acquire  a  right 
beyond  his  natural  right  by  usage,  against  a  proprietor  above  or 
bdow  him  on  the  stream,  unless  his  use  affects  the  power  of  such 
proprietors  to  use  the  stream,  or  some  right  therein,  so  as  to  raise 
the  presumption  of  a  grant,  and  thus  render  them  servient  tene- 
ments." 

The  rale  is,  that  if  the  use  of  a  stream  by  one  riparian  owner 
essentially  impairs  the  use  below,  it  is  unreasonable  and  unlawful, 
unless  altogether  indispensable  to  any  beneficial  use  at  every  point 
of  the  stream.^ 

The  proprietor  of  land  through  which  a  stream  flows  has  a  right 
to  detain  the  water  for  his  reasonable  use,  for  mechanical  and  other 
purposes,  and  the  question  as  to  what  is  a  reasonable  use  is  a  ques- 
tion for  the  jury,  and  in  determining  the  question  of  reasonable- 
ness they  are  not  to  regard  what  would  be  a  reasonable  use  if  there 
were  no  other  mills  on  the  stream,  but  are  to  regard  the  wants  of 
aU  the  mills,  and  say,  from  all  the  circumstances,  whether  the  use 
is  reasonable.'  The  question  of  reasonableness  is  essentially  one 
of  fact,  and  must  necessarily  depend  upon  the  circumstances  of 

*  Snow  o.  PuBODfl,  28  Vt.  469 ;  Gar-       *  Parker  v.  HotchkiBS,  25  Conn.  821. 

wood  V,   N.  Y.   Cent.  R.  R.  Co.,  17  A  detention  of  water  that  works  no 

Hon  (N.  Y.),  8S6 ;  Hayee  t.  Waldion,  material  iijary  is  no  reaaon  for  re- 

44  N.  H.  680 ;  Davis  «.  Getchell,  60  garding  a  mill  aa  not  lawfully  exist- 

He.  800.  faig.  Bobertaon  v.  Miller,  40  Conn. 40. 
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each  case.  No  definite  rale  can  be  given  that  is  applicable  to  all 
cases.  The  detention,  in  order  to  avoid  liability  to  others,  must 
be  excused  by  the  circumstances  of  the  case,  taking  into  account 
the  capacity  of  the  stream,  and  the  actual  necessity  or  otherwise 
of  the  detention.  In  Whaler  v.  Ahl,^  the  court  say  that, "  where 
the  owner  of  an  upper  mill  necessarily  detains  water  several  days 
for  the  purpose  of  working  his  mill,  he  is  not  liable  to  a  mill- 
owner  lower  down  the  stream  for  damages  which  such  detention 
occasions  him. 

In  Keeney  <6  Wood  Ma/MAfadl/wrmg  Co.  v.  Umon  MoMtfac- 
turmg  Co.^  the  owners  of  an  upper  mill,  whose  business  required 
the  running  of  their  mill  only  by  day,  detained  the  water  of  the 
stream  during  the  night,  such  detention  and  the  larger  discharge 
during  the  day  causing  serious  damage  to  the  owners  of  a  lower 
mill,  whose  business  required  the  running  of  their  mill  both  night 
and  day.  The  lower  privilege  was  occupied  several  years  before  the 
upper,  and  after  the  upper  mill  was  built  the  water  was  for  several 
years  allowed  to  flow  during  the  night,  and  the  lower  mill  had 
used  it  by  night  and  by  day.  Upon  a  petition  by  the  lower  mill- 
owners  against  the  upper,  for  an  injunction  against  the  detention 
of  the  water  by  night,  it  was  held  —  1.  That  the  petitioners  had 
acquired  no  superior  rights  by  their  earlier  occupation,  or  by  their 
use  of  the  water  by  night,  so  long  as  they  had  exercised  no  rights 
greater  than  such  as  belonged  to  them  as  riparian  proprietoro,  the 
full  flow  of  the  stream  being  nothing  beyond  such  right. 

2.  That  all  the  petitioners  were  entitled  to  was  a  reasonable  use 
of  the  stream  against  an  unreasonable  use  or  detention  by  the 
respondents ;  that  the  question  was,  whether  the  respondents  had 
acted  unreasonably  in  detaining  the  water,  and  that  the  burden  of 
proof  on  this  subject  was  on  the  petitioners. 

Sbo.  367.  BUJbAM  as  betwMn  mill-owiMnL—  The  right,  in  such  a 
case,  of  the  upper  mill-owner  to  make  the  stream  useful  to  him 
by  detaining  the  water  during  the  night  is  of  the  same  quality  as 
the  ri^t  of  the  lower  mill-owner  to  take  the  benefit  of  the  con* 
stant  flow.    In  deciding  between  these  conflicting  rights  there  are 

>  20  Penn.  St.  08.  *  80  Omn.  576. 
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to  be  considered  —  1.  The  custom  of  the  ooimtiy  as  to  tibie  nmning 
of  milk.  2.  The  local  custom,  if  there  be  one.  3.  What  general 
rule  will  best  secure  the  entire  stream  to  useful  purposes.  4. 
Whether  the  detention  of  the  water  is  necessarily  an  injury  to  the 
lower  mill,  and  whether  the  apparent  injury  is  not  caused  by  the 
insufficiency  of  its  own  power. 

The  maxim,  ^^  aqtui  currU  et  Cfwrrere  debety^  is  applicable  rather 
to  the  matter  of  a  diversion  of  a  stream  and  to  the  ordinary  rights 
of  riparian  proprietors  as  such,  than  to  the  case  of  mill-owners, 
who  have  a  right  to  make  a  reasonable  detention  of  the  water  by 
dams  for  the  purposes  of  their  mills. 

The  right  to  use  water  necessarily  implies  a  right  to  dam  and  to 
detain  it.  One  exercising  this  right  can  only  detain  it.  He  can- 
not divert  it.  He  must  not  detain  it  unreasonably,  or  let  it  oft  in 
unreasonable  quantities.^ 

8x0.  368.  RqI*  in  Pomtt  v.  ZK>ng.~  In  PolUtt  y.  Long  recently 
heard  at  the  General  Term  of  the  Supreme  Court  in  New  York, 
and  reported  3  T.  &  0.  (N.  Y.)  232,  the  rights  of  a  riparian  owner 
to  detain  the  waters  of  a  stream  for  mill  purposes  were  ably  dis- 
cussed by  MuLLm,  P.  J. 

This  was  an  action  to  recover  damages  sustained  by  the  plaint- 
iffs by  reason  of  the  detention  of  the  water  of  a  stream  by  the 
defendants.  It  appeared  that  the  plaintifEs  and  defendants  were 
both  riparian  owners  and  had  dams  upon  the  same  stream,  and 
applied  the  water  for  the  operation  of  machinery. 

The  defendant's  dam  was  about  nine  feet  high,  and  the  water 
was  collected  in  a  pond  covering  about  two  and  a  half  acres,  and 
was  used  by  him  to  operate  a  saw-mill  by  means  of  ^jhiUer  wheel. 
The  defendant's  mill  was  about  one  hundred  and  twenty  feet 
above  the  plaintiff's  factory.  The  defendant's  mill  required  about 
three  times  the  amount  of  water  usually  flowing  in  the  stream 
for  its  operation,  except  when  the  volume  thereof  was  increased 
by  heavy  rains  and  the  melting  of  snow.     The  plaintiff's  factory 

1  TwiBB  «.  Baldwin,  0  Conn.  291 ;  Allen  (Maas.),  494;  Stein  v.  Harden, 

Merritt «.  Brinkerhoff,  17  Johns.  (N.  29  Ala.  127;  Oregon  Iron  Go.  v.  Tml- 

Y.)  306 ;  WadBworth  v.  Tmoteon,  16  linger,  8  Oregon,  1;  Foster  e.  Fow- 

Conn.  8S6 ;   Springfield  «.   HarriB,  4  ler,  2  Thorn.  iMoy.  Soo.  425. 
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was  operated  by  an  over-fihot  wheel,  and  the  water  waa  oonducted 
to  it  in  a  canal  or  flnme  from  the  dam,  about  ten  feet  below  the 
defendant's  mill.  The  pond  created  by  the  plaintiffs  dam  con- 
tained about  one-fourth  of  an  acre.  If  the  stream  had  been  per- 
mitted to  flow  uninterruptedly  to  the  plaintifiPs  factoiy,  there 
would  have  been  water  enough  to  operate  it  the  entire  year. 

In  times  of  low  water  it  took  from  four  to  five  hours  to  fill  the 
defendant's  pond,  and  this  quantity  would  be  exhausted  in  two 
or  three  hours.  When  the  defendant's  mill  was  not  running, 
and  while  the  defendant's  pond  was  filling,  the  phuntifPs  factory 
could  not  run,  for  the  reason  that  no  water  could  flow  into  the 
plaintiff's  flume. 

On  each  day,  from  the  15th  to  the  S5th  of  October,  1866,  the 
plaintiff's  mill  was  stopped,  and  they  were  preyented  from  run- 
ning and  operating  their  machinery,  by  reason  of  the  stoppage 
of  the  flow  of  water  by  the  defendant,  by  the  stoppage  of  the 
water  to  fill  his  pond. 

It  also  appeared  that  the  wheel  used  by  the  defendant  required 
more  water  to  operate  it  than  any  other  kind  in  use. 

It  was  shown  by  the  defendant  that,  during  the  period  afore- 
said, his  mill  was  run  but  a  small  part  of  the  time,  and  that  he 
did  not  stop  the  flow  of  the  water  for  any  longer  time,  or  in  any 
different  manner,  than  was  rendered  necessary  for  the  aocnmnla- 
tion  of  water  in  his  pond  with  which  to  run  his  mill. 

The  judge  at  the  circuit  charged  the  jury  that  every  riparian 
owner  had  a  right  to  the  reasonable  use  and  enjoyment  of  a  car- 
rent  of  moving  water,  as  it  flows  through  or  along  his  land,  for 
mill  purposes,  having  due  regard  to  the  like  reasonable  use  of  the 
water  by  proprietors  above  or  below  him. 

That,  in  determining  the  question  of  such  reasonable  use,  a  jnst 
regard  must  be  had  to  the  form  and  magnitude  of  the  current, 
its  height  and  velocity ;  the  state  of  improvements  in  the  country 
in  regard  to  mills  and  machinery,  and  the  use  of  water  as  a  pro- 
pelling power ;  the  general  use  of  the  country  in  similar  cases, 
and  all  other  circumstances  bearing  on  the  question  of  fitness  or 
propriety  in  the  use  of  the  water  in  that  case. 

That,  in  determining  the  question  of  reasonable  use  of  water 
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by  the  defendant,  the  law  requires  that  he  should  adapt  himself 
to  the  kind  of  advanced  machinery  in  common  and  general 
use  in  the  country,  and  that  if,  under  all  the  circumstances,  the 
defendant's  conduct  has  been  reasonable  and  fair,  the  plaintifiB 
could  not  recover,  even  though  their  own  mill  has  been  stopped 
and  they  have  sustained  damage  thereby. 

The  jury  returned  a  verdict  for  the  defendant,  and  the  charge 
of  the  court  was  sustained  at  the  General  Term. 

Sbc.  369.  RaflflonablMiefla  of  detei&tloii,  qoMtlon  of  Am*  Ibr  a  jwry*  — 

In  determining  the  question  of  reasonableness  in  the  detention 
aud  use  of  water  as  between  mill-owners,  it  is  important  first 
to  ascertain  by  what  title  each  holds,  what  rights  each  possess 
to  the  use  of  the  water,  and  whether  there  is  any  valid  and 
binding  contract  between  the  parties  as  to  its  use.  When  their 
l^al  statusy  in  reference  to  the  water,  is  ascertained  it  is  then 
uecessary  to  ascertain  the  capacity  of  the  stream  for  mill  purposes ; 
the  local  custom  as  to  the  use  of  the  water,  if  there  be  one, 
the  kind  of  machinery  used,  and  whether  the  injury  is  caused 
by  the  acts  of  the  party  complained  ot^  or  by  cm  acttuil  insufflr 
eiency  of  the  pLawniiff'^s  privilege.  As  between  themselves,  each 
mill-owner  has  a  right  to  detain  the  water  for  the  reasonable  use 
of  his  mill,  even  though,  by  so  doing,  he  entirely  destroys  the 
value  of  a  lower  privilege.  If  there  is  not  sufficient  water  from 
any  cause  to  run  all  the  mills  upon  the  stream,  the  upper  mills 
may  reasonably  apply  the  water,  and  if  in  such  reasonable  appli- 
cation of  it  they  injure,  or  even  destroy  the  lower  privileges,  it  is 
^damimnn  absque  if^nria^*  as  it  arises,  not  from  the  acts  of 
others,  but  from  an  actual  insufficiency  of  the  privilege  itself. 
But  the  question  of  reasonableness  is  always  a  question  for  the 
jury.* 

Ssa  370.  BflEMt  of  rwtdotlons  by  gnait  —  If  there  have  been  any 
restrictions  imposed  upon  the  use  of  water,  by  the  grant  under 
which  a  party  holds,  these  restrictions  are  to  be  observed,  as  the 
party's  rights  are  to  be  measured  by  the  title  under  which  he 

'  8prliig6eld  «.  Harrie,  4  AUen  linger,  8  Oregon,  1 ;  Snow  v,  P&r- 
QiuB.),  &i ;  Oregon  Iron  Go.  v.  TroU    Bons^aS  Vt.  460;  Pomu  v.  Long,  st^^ra. 
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holds,  as  between  him  and  his  grantor,  or  others  holding  under 
title  deriyed  from  the  same  source.  But  the  right  to  com- 
plain of  a  violation  of  these  restrictions  is  confined  to  the 
parties  to  the  conveyance,  or  others  upon  the  same  privilege 
deriving  title  from  a  common  source.  Those  above  or  below  him 
on  the  stream  cannot  avail  themselves  of  a  violation  of  the  con- 
ditions of  the  grant,  but  are  limited  to  such  a  use  of  the  water  as 
violates  their  rights,  and  as  in  excess  of  the  entire  right  of  the 
whole  privilege.  There  may  be  such  conditions  in  the  grant  as 
restrict  the  use  of  the  water  to  a  particular  purpose,  as  for  the 
propulsion  of  a  fulling  mill,  a  carding  mill,  or  any  specific  use. 
There  may  also  be  a  division  of  the  water.  One  owner  upon  the 
dam  may  be  restricted  to  the  use  of  the  water  during  certain 
hours  of  the  day,  and  another  to  its  use  during  the  intervening 
time,  and  the  surplus  of  the  power  may  be  vested  in  still 
another,  but  these  restrictions  are  only  available  as  the  basis  of  an 
action  between  owners  upon  the  same  privilege.  A  stranger  to 
the  title  cannot  complain  of  any  excess  of  use  that  is  not  in  ex- 
cess of  the  entire  rights  of  the  privilege. 

Sec.  871i  When  restzlotioiui  are  Impoeed  by  eots  of  the  ptartim^  —  As 

has  previously  been  stated  parties  owning  different  privileges 
upon  the  same  stream  may,  by  their  acts,  impose  restrictions 
upon  each  privilege,  even  where  no  express  contract  exists,  but 
this  is  in  cases  where  the  parties  have  jointly  done  some  act  which 
is  mutually  beneficial  to  all  the  privileges  in  excess  of  the  natiu^l 
uses  of  them,  so  that  the  law  raises  an  implied  contract  between 
them,  that  the  use  of  each  shall  be  such  as  not  to  deprive  the 
others  of  the  benefits  of  the  joint  act.  Thus,  in  Jiock  Mcmifr 
facfbwring  Co.  v.  Hough^  the  petitioners  and  respondent  being 
respectively  the  proprietors  of  mills  and  millnsites  upon  a  stream 
for  the  purpose  of  erecting  a  permanent  dam  across  the  stream, 
entered  into  an  agreement  by  which  each  of  the  parties  was  to 
contribute  a  certain  sum  toward  the  expense  of  erecting  the  dam, 
which,  it  was  agreed,  should  remain  a  permanent  dam  for  their 
common  use.  A  dam  was  erected  forming  a  large  reservoir,  the 
expense  of  which  was  borne  by  them,  according  to  the  terms  of 

>  89  Conn.  190. 
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the  agreement.  The  erection  of  the  dam  greatly  enhanced  the 
valae  of  the  millHsites  and  increased  the  capacity  of  the  stream, 
in  consequence  of  which  the  petitioners  erected  larger  mills  at 
great  expense.  Dnring  times  of  drouth,  and  during  the  dry  sea- 
son, the  mills  of  the  petitioners  depended  almost  entirely  upon 
the  reservoir ;  and  it  was  the  custom  of  all  the  parties  to  draw 
water  from  the  reservoir  in  sufficient  quantity  to  run  their  mills 
only  during  the  usual  working  hours,  and  to  shut  the  gate  during 
the  night,  and  this  was  the  only  mode  which  could  be  adopted  to 
prevent  a  waste  of  water  in  the  dry  season,  and  to  use  it  to  the 
best  advantage  to  all  interested.  The  respondent's  mill,  which 
had  a  laige  and  deep  pond,  was  situated  on  the  stream  above  the 
mills  of  the  petitioners,  and  they  could  get  the  water  from  the 
reservoir  only  by  drawing  enough  from  it  to  fill  the  respondent's 
pond  and  cause  it  to  flow  over  his  dam.  During  a  very  dry  sea- 
son all  the  mills  depended  on  the  reservoir,  and  water  was  drawn 
from  the  reservoir  during  the  usual  working  hours  in  each  day 
in  the  same  manner  as  it  had  before  been  accustomed  to^  be 
drawn  during  similar  seasons.  During  that  season  the  respond- 
ent's pond  would  be  filled  during  the  day,  and  kept  filled  by 
the  water  drawn  from  the  reservoir  for  operating  the  mills, 
and  would  be  full  and  the  water  running  over  his  dam  at  night, 
when  the  gate  at  the  reservoir  was  closed  at  the  usual  hour. 
After  the  gate  was  closed,  the  respondent  was  accustomed 
tomn  his  mill  during  the  night  as  long  as  the  water  in  his 
pond  furnished  a  sufficient  head.  The  respondent's  pond 
was  thereby  drawn  down,  and  the  petitioners  were  consequently 
obliged  to  wait  for  water  until  it  was  filled  again,  to  the  serious 
injury  of  their  business,  and  the  water  in  the  reservoir  at  last 
failed  altogether  in  consequence  of  its  waste  by  the  respondent 
and  the  diyness  of  the  season,  until  the  petitioner's  mills  were 
compelled  to  remain  idle.  HeLd^  that  the  intention  of  the  parties 
to  the  contract  was  that  they  should  all  consult  each  other's  inter- 
ests, and  use  the  water  only  during  the  usual  working  hours  of 
each  day,  when  all  could  use  it  to  advantage,  and  that  the  use 
made  of  it  by  the  respondent  in  the  night  time  in  the  dry  season 
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was  unreasonable,  in  violation  of  the  real  intent  of  the  oontract, 
and  should  be  restrained  by  injunction. 

Sbo.  372.  XJwem  in  «zoeni  of  natural  right.— -It  may  be  givMl  and 

regarded  as  a  test  in  law  that  whenever  the  use  of  water  by  one 
proprietor  is  in  excess  of  his  natural  right,  and  operates  injuri- 
ously to  another  owner,  or  if  it  is  continuous,  though  no  actual 
damage  results,  the  act  is  a  nuisance,  because  it  is  actionable  at 
any  time  during  its  exercise  by  any  person  affected  thereby,  as 
being  in  derogation  of  his  rights,  and  if  continued  during  the 
statutory  period  will  create  a  servitude  on  the  estate  of  eveiy 
person  affected  thereby.  This  rule  of  course  is  to  be  construed 
in  reference  to  the  rights  which  one  proprietor  has  acquired 
against  another  by  prescription,  and  is  applicable  only  to  that 
condition  of  things  that  exists  when  each  party  stands  on  his 
natural  right' 

j^EC.  373.  Right  to  Tuie  wmtsr  for  pnrposat  of  irrigation.  —  As  to  the 

rights  of  riparian  owners  to  use  the  waters  of  a  stream  for  the 
purposes  of  irrigation,  there  is  considerable  conflict  of  doctrine, 
but  it  may  be  stated  as  a  general  proposition  supported  by  the 
best  considered  cases,  that  the  right  of  a  riparian  owner  to  divert 
the  water  of  a  stream  for  the  purposes  of  irrigation  is  subject  to 
the  restriction  that  he  must  not  materially  diminish  the  quantity 
of  the  water  of  the  stream  or  unreasonably  detain  it,  and, 
although  there  are  some  cases  in  which  a  different  doctrine  is 
advanced,  they  are  cases  which  are  entitled  to  no  weight  as 
authorities,  as  they  are  predicated  upon  the  necessities  of  parties 
arising  from  the  peculiar  condition  of  the  climate,  and  are  in 
conflict  with  the  general  common-law  doctrine.  The  true  rule  in 
reference  to  irrigation  may  be  said  to  be  that  to  limit  a  land- 
owner to  the  mere  benefit  of  having  a  stream  flow  through  his 
land,  without  any  right  to  divert  the  same  or  any  part  thereof, 
would  be  defeating  in  a  great  measure  the  purposes  for  which 

>  Thomaa  «.  Braoknej,  17  Barb.  (N.  Wadflworth  v,  TlUotBon,  15  Conn,  960; 

T.  8.  C.)  654;  Embrey  «.  Owen,  6  Ex.  Ennor  v,  BwrweU,  2  Giff.  (Eta^.)  410; 

858;  Johnfl  v.   Stevena,  8  Vt.   808;  Wright  «r.  Howard,  1  Sim.  AsTiLW. 
Ripluk  V.  Sergeant,  7  Watts  &  8.  9 ; 
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Providence  has  provided  these  sources  of  comfort  and  conven- 
ience to  man,  and  the  means  of  fertilizing  the  soil,  and  giving  a 
profitable  employm^it  for  industry  and  art.  It  is  accordingly 
held  that  if  in  any  qneetion  of  diversion  the  jniy  should  jBind  that 
it  was  only  of  such  water  as  the  complaining  party  could  not 
have  nsed  for  any  beneficial  purpose,  or  that  it  was  used  in  a 
reasonable  manner,  and  for  a  proper  purpose,  an  action  for  the 
same  would  not  lie.  But,  as  every  diversion  is  prima  facie  a 
violation  of  the  right  of  a  riparian  owner  below,  to  have  the 
benefit  of  a  stream  ut  currere  8olsbatj  an  action  will  lie  therefor, 
nnleas  the  party  using  it  can  ground  his  defense  upon  such  tae  aB 
above  supposed.* 

To  summarize,  it  may  be  said  that  flowing  water  is  pubUcijwria 
not  in  the  sense  that  it  is  a  honv/m  vacans^  to  which  the  first  oc- 
cupant may  acquire  an  exclusive  right,  but  that  it  is  public  and 
common  in  this  sense  only,  that  aU  vxa/y  reasonably  use  it  who 
have  a  right  of  access  to  it;  that  none  can  have  any  property  in 
the  water  itself,  except  in  the  particular  portion  which  he  may 
abstract  from  the  stream  and  take  into  his  possession,  and  that 
during  the  term  of  his  possession  only.*  The  right  to  the  use  of 
flowing  water  is  dear.  Prima  fade  the  proprietor  of  each 
bank  is  the  proprietor  of  half  the  land  covered  by  the  stream,  ad 
meditsm  flum  aqiuBy  but  there  is  no  property  in  the  water.  Each 
proprietor  of  the  land  has  a  right  to  the  advantage  of  the  stream, 
Jlowinff  in  its  natnural  course  over  his  land,  and  to  use  the  same  as  he 
pleases  for  any  purpose  of  his  own,  not  inconsistent  with  a  similar 
right  in  the  proprietors  of  land  above  or  below ;  so  that  neither  can 
any  proprietor  above  diminish  the  quantity  or  injure  the  quality  of 
the  water  which  would  otherwise  naturally  descend,  nor  can  any  pro- 
prietor throw  back  the  water,  without  the  license  or  the  grant  of 

<  EOiott  V,  Fitchbarg  R.  R.  Co.,  10  ing  Co.,  8  Sumn.  (C.  0.  U.  8.)  189 

Coih.  (Mass.)  191;  HoweUt^.  McCoy,  8  Wright  v.  Howard,  1  Sim.  ft  8.  190 

Bawle  (Peon.),  256  ;  Shrove  v,  Voor-  Tyler  v.  Wilkinson,  4  Mas.  (U.  S.)  897 

heea,  8  Green's  Ch.  Qi.  J.)  25  ;  WiU  Wadsworth  v,  TUloteon,  15  Conn.  866 

liams  V.  Morland,  2  Bam  &  Cree.  910;  Pngh  v.  Wheeler.  2  D.  &  B.  (N.  C.)  50 

Thompeon  v .  Crocker,  9  Pick.  (Mass.)  Van  Hoesen  v.  Coventiy,  10  Barb.  (N. 

W;  Cooper  v.  HaU,  5  Ohio,  820;  Parker  T.  S.  C.)  518. 

V.  Qiiswold,  17  Conn.  288;  Embrey  v.  *  Embrey  v.  Owen,  6  Exch.  869 ;  B£a- 

Owen,  ante;  Sampeon  v.  HoddinoU,  son  v.  HUI,  8  B.  &  Ad.  804;  5  id.  1. 
«A(e;  Webb  v,  Portland  Manofaotu- 
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the  proprietor  above ;  ^  or  a  right  to  do  bo  acquired  by  preemp- 
tion from  time  immemorial,  or  by  user  for  the  period  preecribed 
by  statute.'  Every  riparian  proprietor  has  a  right  to  the  reason- 
able use  of  water  flowing  past  his  land ;  namely,  for  his  domestic 
purposes,  and  for  his  cattle.  He  has  also  the  right  to  the  use  of 
the  water  for  any  other  purpose,  provided  he  does  not  thereby  in- 
terfere  with  the  rights  of  the  proprietors  either  above  or 
below  him.'  Subject  to  this  condition,  a  riparian  proprietor  may 
dam  up  the  stream  for  the  purpose  of  a  mill,  or  divert  the  water 
for  the  purposes  of  irrigation ;  but  he  has  no  right  to  interrupt 
the  regular  flow  of  the  stream,  if  he  thereby  interferes  with  the 
lawful  use  of  the  water  by  other  proprietors  and  inflicts  upon  them 
a  sensible  injury.*    He  has  a  right  by  means  of  water-wheels  and 

>  Merritt  v.  Brinkerhoff,   17  Johiu.  Aeton  v,   Blondell,   12  M.  &  W.   348, 

(N.   T.)  806;  Hetrich  v,  Deachler,  6  849;  Tjler  «.  WUkiiiBoii.  4  Mme.  (U. 

Penn.  St.  82 ;  Merrit  v.  Parker,  1  N.  S.)  897. 

J.  L.  460;  Dorman  v.  Ames,  12  Minn.  *  BeUcnap  «.  Trimble,  8  Paige's  Ch. 
451.  Where  a  leaae  conveyed  the  right  rN.  T.)  605 ;  Haight  v.  Price,  §1  N.  T. 
to  draw  a  certain  qnantitj  of  water  241 ;  Norton  «.  volentine,  14  Vt.  243 ; 
from  a  canal  of  the  leeBors  to  the  millB  Butman  «.  Hussey,  12  Me.  407 ;  Hatch 
of  the  IcBsees,  and  contained  a  reser-  v,  Dwi^ht,  17  Mass.  296;  Webb  v.  Port- 
yation  excepting  and  reflenring  to  the  land  Mfff.  Co.,  8  Sum.  {X5,  S.)  189;  Bol- 
said  lessors,  however,  the  control  of  ivar  «.  Mfe.  Co.,  16  Pick.  (Mass.)  241 : 
the  water  in  the  W.  river,  and  in  all  Kinf  v.  T09anj,  9  Conn.  162 ;  Drewett 
mill-ponds,  bays,  lakes  and  reservoirs  v.  Sneard,  7  C.  ft  P.  465 ;  Sampson  «. 
at  and  above  said  premises,  with  the  Hoddinott,  1  C.  B.  N.  S.  590 ;  8  id.  596; 
right  of  holding  back  and  retaining  Moore  «.  Webb,  1  C.  B.  N.  S.  678 ;  Car- 
and  discharging  the  water  therefrom  lyon  v,  Lovering,  1  H.  &  N.  784 ;  Mar- 
at their  pleasure,  an  abatement  of  the  gatroyd  v,  Robinson,  7  E.  &  B.  891 ; 
renthereinafter  mentioned  being  made  Gaved  v.  Martyn,  19  C.  B.  N.  S.  7^; 
in  case  said  lessees  shall  be  inter-  Tudor  L.  C.  Real  Prop.  159-168. 
mpted  in  the  nse  of  said  mills  thereby.  *  Tyler  v*  Wilkinson,  4  Mas.  (U.  S.) 
Hdd,  upon  a  consideration  of  the  897;  Chinas.  South  wick,  12  Me.  238; 
whole  instrument  together,  that  the  Williams  9.  Gale,  8  H.  &  J.  (Md.)  281 ; 
lessors  could  not,  at  their  pleasure,  Richardson  v.  Kier,  84  Cal.  69;  Lapham 
erect  a  barrier  to  prevent  the  flow  of  «.  Curtis,  5  Vt.  871 ;  Hodges  «.  Hodges, 
water  from  their  reservoir  into  the  5  Mete.  (Mass.)  205 ;  Miner  «.  Gihnour, 
canal,  and  in  that  way  terminate  the  12  Moore  P.  C.  C.  181 ;  Sampson  «. 
lease,  when  such  course  was  not  neces-  Hoddinott,  1  C.  B.  N.  S.  590 ;  8  id.  596; 
sary  in  their  general  control  and  man-  Embrey  «.  Owen,  6  Ezch.  858 ;  Ld. 
agement  of  the  water.  Coe  v.  Lake  Norbury  «.  Eitchin,  8  F.  &  F.  292. 
Company,  87  N.  H.  254;  Pierce  v.  «  If  he  raises  his  dam  so  aa  to  flood 
Kinney,  59  Barb.  (N.  Y.)  56;  Wood-  the  lands  of  upper  owners,  or  onreason- 
bury  V.  Short,  17  Vt.  887;  Wallace  v,  ably  holds  it  back  from  lower  owners. 
Drew,  59  Barb.  (N.  T.)  418;  Sbamleffer  he  is  liable  for  the  consequences. 
«.  Council  Grove  Co.,  18  Kan.  24 ;  Ac-  Mayor  «.  Bailey,  2  Den.   ^N.  X.)  488 ; 

auachanonk  Water  Co.  v,  Watson,  29  Johns  v,  Stevens,  8  Vt.  806:  Webb  e. 

[.  J.  Eq.  866 ;  Taylor  «.  Welch,  6  Or-  Portland  Mfg.  Co.,  8  Sum.  (U.  8.)  189; 

egoD,  198;  Mason  «.  Hill,  5  B.  &  Aid.  Mabie  «.  Mattison,  17  Wis.  1;  Shaw  o. 

1, 24 ;  8  B.  &  Ad.  804;  5id.  1;  Wright  Cummiskey,7Pick.(Ma88.)76;  Spring. 

V.  Howard,  1  Sim.  &  Stn.   190,  208 ;  field  «.  Harris,  4  Allen  (Mass.),  496 ; 
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machinery,  erected  by  [him  for  that  purpose,  to  pump  up  water 
from  the  stream  to  a  reservoir,  and  convey  it  theDce  by  pipes  to 
his  dwelling-house  upon  another  estate  at  a  distance  from  the 
stream,  and  there  to  apply  such  water  to  his  domestic  and  other 
necessary  purposes  of  utility ;  provided  he  takes  only  a  reasonable 
quantity  with  reference  to  the  size  of  the  stream  and  the  rights 
of  his  neighbor ;  but  he  has  no  right  to  take  more  water  by  means 
of  the  wheels  and  machinery  than  he  would  have  a  right  to  take 
otherwise.^  The  proprietor  of  a  water-course  has  a  right  to  avail 
himself  of  its  momentum  as  a  power  which  may  be  turned  to  bene- 
ficial purposes ;  and  he  may  make  a  reasonable  use  of  the  water 
itself  for  domestic  purposes,  for  watering  cattle,  or  even  for  irri- 
gation, provided  it  is  not  unreasonably  detained  or  essentially 
diminished.  *  A  riparian  proprietor  has  the  right  to  divert  water  to 
a  reasonable  extent  for  the  purposes  of  irrigation ;  but  the  extent  of 
8ach  user  must  depend  upon  the  circumstances  of  each  case.  It 
must  not  be  such  as  materially  to  prejudice  any  proprietor  below.' 

Caaebeer  f>,  Howiy,  55  Penn.  St.  419;  mour,  12  Moo.  P.  G.  C.  181 ;  7  W.  R. 
D»yi8  «.  GetcheU,  50  Me.  604 ;  Ferrea  828  ;  Lord  Norburj  v.  Kitohin,  8  F.  & 
V.  Knipe,  28  OJ.  848;  Miner  v.  Gil-    F.  292 ;  9  Jar.  N.  S.  182,  Exch. 

*  Lord  Norbary  «.  Kitohin,  ante,  right  by  grant  from  the  United  States 

*  Blanchard  v.  Baker,  8  Me.  258 ;  6  government  to  divert  water  from  a  run- 
Exch.  865.  ning  stream,  with  no  restrictions  as  to 

*  Embtej  v.  Owen,  6  Exch.  858, 372 ;  the  point  from  which  it  should  be  taken, 
Ld.  Norbary  «.  Kitchin,  ants.  In  the  place  of  diversion  or  the  mode  of 
Wads  worth  «.  Tillotson,  15  Conn.  869,  ase  might  be  changed  at  any  time,  if  no 
it  was  held  that  a  diversion  of  the  one  was  injured  thereby.  But  when 
water  reasonably  necessary  for  domes-  the  rights  of  others  arejkffected  thereby 
ticnsee,  and  a  reasonable  ase  of  water  no  change  can  be  made.  See  also, 
for  other  purposes  is  not  a  naisance.and  Butte  v,  Morgan,  19  Cal.  609;  Mitchell 
that  the  question  of  reasonableness  is  v.  Parks,  26  Ind.  354 ;  Pratt  v,  Lamson, 
always  for  thejury.  Gillett  v.  Johnson,  2  Allen  (Mass.),  275 ;  Arthur  «.  Case,  1 
80 Conn.  183;  £vans  «.  Merriweather,  8  Paige  Ch.  (N.  Y.)  448  ;  Curtis  v.  Jack- 
Scam.  (111.)  492.  See  Bliss  o.  Kennedy,  son,  18  Mass.  507 ;  Webb  v.  Portland 
43  IlL  73;  Ferrea  «.  Enipe,  28  Cal.  844;  Manaf.  Co.,  8  Sum.  (U.  S.)  189;  Van- 
Johns  V.  Stevens,  8  Vt.  308;  Blanchard  denburgh  v.  Van  Bergen,  18  Johns.  (N. 
V.  Baker,  8  Me.  253;  Stein  v.  Burden,  Y.)212.  InCrookero.  Bragg,  10  Wend, 
29  Ala.  127;  Smith  v,  Adams,  6  Paige  (N.  Y.)260,an island  divided  the  stream 
(N.  Y.  Ch.),  485;  questioned  in  Trus-  so  that  only  a  small  portion  of  it  de- 
tees  V,  Youmans,  50  Barb.  (N.  Y.  Sup.  scended  on  the  defendant's  side  of  the 
Ct.)  319;  Elliott  v,  Fitchbareh  R.  R.  island  and  the  balance  on  the  other 
Co.,  10  Cash.  (Mass.)  191;  Pugh  v*  side.  The  defendant  placed  obetruc- 
Wheeler,  2  Dev.  ft  B.  (N.  C.)  50;  Bea-  tions  at  the  head  of  the  island  for  the 
ley  V.  Shaw,  6  East,  208;  Coming  v.  purpose  of  diverting  more  of  the  water 
Troy,  84 Barb.  (N.  Y.  S.  C.)  485.  In  of  the  stream  to  his  side.  The  court 
Kidd  V,  Laird,  15  Cal.  161,  it  was  held  held  that  each  owner  was  entitled  to  all 
that  where  a  person  had  acqaired  a  the  water  that  naturally  descended  to 
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If  a  riparian  proprietor  unreasonably  detain  the  water  of  a  stream 
for  purposes  of  irrigation,  whereby  another  proprietor  lower 
down  the  stream  is  deprived  of  the  nse  of  the  water  daily  for 
several  hours  nntil  it  is  too  late  for  him  to  nse  it  for  irrigating 
his  land,  or  for  any  other  lawful  and  necessary  purposes,  he  may 
maintain  an  action/  A  proprietor  of  land  contiguous  to  a  stream 
may,  as  soon  as  he  is  injured  by  the  diversion  of  the  water  f  rem 
its  natural  course,  maintain  an  action  against  the  party  so  divert- 
ing  it ;  and  it  is  no  answer  to  the  action  that  the  defendant  first 
appropriated  the  water  to  his  own  use,  unless  he  has  had  twenty 
years'  undisturbed  enjoyment  of  it  in  its  altered  ooursa*  So, 
where  the  water  is  improperly  heightened  and  penned  and  forced 
back  upon  the  plaintiff's  land  situate  higher  up  the  stream,'  or 

him,uid  that  where  tberewas  a  natural  2  Homph.  (Tenn.)  518;  Plamleifh  «. 

barrier  that  divided  the  stream,  neither  Dawson,   1  Gill.  (IlL)  544;  Miller  «. 

owner    could    erect   obstmctions   to  Lapbam,  44  Vt.  416 ;  Bnow  v,  PaiBons, 

change  tiie  natural  coarse  of  the  water.  28  id.  49.    Bat  when  the  diversion  is 

Bat  the  water  of  a  stream  maj  be  di-  by  one  who  has  no  legal  right  to  make 

yerted  on  one's  own  land,  if  it  is  re-  it,  an  action  may  be  maintained  bj  a 

tamed  again  to  its  original  channel  riparian  owner,  even  thooA  no  actoal 

withont  sensible  diminution   to  the  damage   is    sostained.      Whipple   v, 

injury  of  those  lower  down  on  the  Cumberland    Manufacturing    C6^   2 

stream.    Norton  «.  Volentine,  14  Vt  Story  (U.  S.),  661;  Butman  v.  Huseej, 

2d9 ;    Johnson   «.    Lewis,    13   Conn,  12  Me.  407.     In  Parker  v.  Griswold,  17 

903.      Water   may   be    diverted   by  Conn.  S^  it  was  held  that,  in  order  to 

sluices  or  artificial  diannels    for   a  maintain  an  action  for  diversion,  it  is 

reasonable  use,  and  no  liabUity  at-  not  necessary  to  allege  that  the  plain- 

taches  for  that  insensible  loss  of  the  tiff  had  a  mill  upon  his  premises,  but 

water  consequent  upon  its  reasonable  that  an  allegation  of  injury  to  the  land 

beneficial  use.    Wadsworth  v.  Tilloi-  is  sufficient.     Le^ett  v.   Kenton,  2 

SOD,  15  Conn.  866.  The  diversion  or  ob-  Bidi.  (S.  C.)  456.   But  the  injury  must 

struction  of  water,  in  order  to  be  ac-  be  perceptible,  and  not   merely  theo- 

tionable,  must  be  such  as  to  injure  the  retical.  Thompson  v.  Crocker,  9  Pick. 

lower  owners,  and  no  prescriptive  right  fMass.)  59;  Merritt  «.    Parker,   Coxe 

can  be  acquired  unless  such  use  does  (N.  J.),  46;  Pugh  e.  Wheeler,  2  Dev. 

operate  injuriously.  But  the  diversion  &  Bat.  (R.  C.)  ^ ;  Omelvaney  e.  Jag. 

or  obstruction  of  aU  the  water  is  ao-  gers,  2  Hill  (N.  T.),  684.     Diverting 

tionable,  or  of  such  a  quantity  as  sensi-  water  for  purposes  of  irrigation  is  an- 

bly  diminishes  its  natural  flow.  Davis  lawful,  when.     Anthony  e.  Lapham, 

«.  Fuller,  12  Vt.  178;  Norton  v,  Volen-  5  Pick.  (Mass.)  175  ;  Weston  v.  Alden, 

tine,  14  Vt.  280 ;  Parker  «.  Hotchkiss,  8  Mass.  196  ;  Arnold  «.  Foots.  12  Wend. 

25  Conn«  321;  Webster  v,  Flemming,  (N.  Y.)  380. 

>  Sampson  «.  Hoddinott,  1  C.  B.  (N.  Allen  (Mass.),  494 ;  Stein  o.  Burden,  29 

8.)  590 ;  3  id.  596;  Snow  «.  Parsons,  Ala.)  127 ;  Foster  o.  Fowler,  2  Thorn. 

28  Vt.  457 ;  Parker  «.   Hotchkiss,  25  425 ;  Ripka  if.  Sargent,   7  W.  &  S. 

Conn.  821;  Bobertson  «.  Miller,  40  id.  (Penn.)  9. 

40;  Keeney  W.  Mfg.  Co.e.Mfg.,  Co.  89  •  Mason  v.  Hill,  5  B.  &  Aid.  1. 

id.  576;  Ongon  Iron  Co.  «.  TruUenger,  '  Saunders  «.  Newman,  1  B.  ft  Aid. 

8  Oregon,  1 ;  Springfield  «.  Harris,  4  258. 
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the  fitream  is  heated  or  otherwise  polluted  with  the  refofie  of  a 
mill  or  works  higher  up  the  stream,  or  in  any  way.^  The  right 
to  have  a  stream  flow  in  its  natv/tal  sUxte^  without  diminution  or 
alteration,  and  xmcontaminated  bj  artificial  means,  is  a  naimral 
right  incident  to  the  property  in  the  land  through  which  it  passes, 
and  not  a  mere  easement.'  The  owner  of  such  property  has  a 
right  to  Iiave  the  stream  come  to  him  in  its  natural  state  in  flow, 
quantity  and  quality,  and  to  go  from  him  without  obstruction 
upon  the  same  principle  that  he  is  entitled  to  have  the  air  come 
to  him  over  his  neighbor's  soil  reasonably  pure  and  in  its  natural 
state.  Such  a  right  in  no  way  depends  upon  prescription,  or  the 
presumed  grant  of  his  neighbor,  nor  from  presumed  acquiescence 
of  the  proprietors  above  and  below."  By  grant,  or  by  prescrip- 
tion  from  time  immemorial,  a  riparian  proprietor  may  acquire  a 
right  to  use  the  water  in  a  manner  not  justified  by  his  natural 
right ;  but  such  acquired  right  is  an  easement,  and  has  no  opera- 
tion against  the  natural  rights  of  a  land-owner  higher  up  the 
stream  unless  the  user,  by  which  it  was  acquired,  affects  the  use 
that  he  himself  has  made  of  the  stream,  or  his  power  to  use  it, 

>  Wood  V.  Wand,  8  Exbh.  748 ;  Oar-  Springs  Co.,  14  N.  J.  Eq.  885;  Attorney- 
Iron «.Loyering,lH.&N. 784;  Whale/  General  v.  Steward,  20  N.  J.  Eq. 
V,  Laing,  2  H.  ft  N.  476;  8  id.  675;  6  415  ;  Lewis  «.  Stein,  16  Ala.  214 ; 
id.  480;  Murgatrojd  v.  Bobinaon,  7  E.  Womeraley  v.  Charch,  17  L.  T.  N.  S. 
ft  B.  891 ;  Bfi^r  «.  Chad  wick,  11  Ad.  190 ;  Ottawa  Gm  Co.  v.  Thompson, 
ft  £1.  571 ;  Mason  «.  Hill,  8  B.  &  Ad.  89  111.  601 ;  Brown  v.  lUins,  25  Conn. 
804 ;  5  id.  1.  A  person  who  pollates  688 ;  Howell  v.  McCoy,  8  Rawle 
the  water  of  a  stream  so  as  to  diminish  (Penn.),  256 ;  Clowes  v,  Staffordshire 
its  ralne  for  domestic  or  mannftM^ar-  Waterworks  Co..  L.  B.,  8  Ch.  App.  126; 
ingporposes,  is  guilty  of  an  actionable  Lingwood  v.  Stowmarket  Co.,  L.  R.,  1 
noisance.  Stockport  Waterworks  Co.  Eq.Cas.  77 ;  Crossley  v,  Lightowler,  L. 
zf.  Potter,  7  H.&N.  160;  Wood  «.  Sac-  R.,  8  Eq.Cas.  279;  O'RUey  v.  Mc- 
liffe,  16  Jar.  75 ;  Attorney-General  v.  Chesney,  8  Lans.  (N.  Y.  S.  C.)  278 ; 
Gee,  L.  R..  10  Eg.  Cas.  181 ;  Goldsmid  Snow  v.  Parsons,  28  Vt.  459;  Honsee 
t.  Tonbridge  Wells  Imp.  80,  L.  R.,  1  v.  Hammond.  89  Barb.  (N.  Y.)  89; 
Ch.  App.  849 ;  LUly  white  v.  Trimmer,  Hayes  v.  Waldron,  44  N.  H.  580. 
16  L.  T.  N.  8.  818;  Oarhart  v.  Aubom  *  Embrey  v.  Owen,  6  Exch.  858;  Dick- 
Gas  Light  Co.,  22  Barb.  (N.  Y.)  297  ;  inson  v.  Grand  Junction  Canal  Co.,  7 
Wilts  Nav.  Co.  v.  Waterworks  Co.,  L.  Exch.  282;  Chasemore  v.  RichardB,2  H. 
R.,  9  Ch.  App.  451 ;  Hadson  R.  R  Co.  ft  N.  168 ;  7  H.  L.  Cas.  849;  Rawstron 
V.  Loeb.  7  Robt.  (N.  Y.  Sup'r  Ct)  418;  v.  Taylor,  11  Exch.  881;  Tyler  v,  Wil- 
Attomey-Ckneral  v,  Leeds,  L.  R.,  6  kinson,  4  Mas.  (U.  S.)897. 
Ch.  App.  583 ;  Norton «.  Scholefield,  9  '  Chasemore  v,  Kichards,  ante, 
M.  &  W.  665  ;  Carlyon  v.  Loyering,  1  Carhart  «.  Auburn  Gas  Light  Co.,  22 
H.  ft  N.  784 ;  Jones  v.  Crow,  82  Penn.  Barb.  (N.  Y.)  297 ;  Hill  v.  Smith,  82 
St.  898;  Merrifield  v.  Lombard,  18  Cal.  166;  Brown  v.  Illius,  25  Conn. 
Allen  (Mass.),  16 ;  Holsman  o.  Boiling  588 ;  Chipman  v.  Palmer,  77  N.  Y.  51. 
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80  as  to  raise  the  presumption  of  the  grant,  and  so  render  the 
tenement  above  a  servient  tenement.^  Nothing  short  of  undis- 
turbed possession  for  the  statutory  period  of  water  diverted  from 
the  natural  channel,  or  raised  by  a  dam,  can  give  a  party  an  ad- 
verse right  against  those  whose  lands  lie  lower  down  the  stream, 
and  to  whom  it  is  injurious ;  a  possession  for  a  less  period  than  is 
required  by  statute  is  not  sufficient.*  A  riparian  proprietor  de- 
rives his  right  in  respect  of  the  water  from  possession  of  land 
abuttmg  on  the  si/ream^  and  by  a  deed  which  conveys  only  land 
not  abutting  on  the  stream,  he  affects  to  grant  water  rights.  The 
grant,  although  valid  as  against  the  grantor,  can  create  no  rights 
from  interruption  of  which  the  grantee  can  sue  a  third  party  in 
his  own  name.  The  obstruction  of  water  from  a  natural  stream 
openly  and  under  a  claim  of  right  for  a  period  of  twenty  years 
(or  the  number  fixed  by  statute)  to  a  tenement  not  abutting  on 
the  stream  will  create  no  easement  to  have  pure  water  flow  down 
the  stream  to  the  point  of  obstruction.' 

Seo.  374.  Role  in  Van  Hoeten  v.  Ooventry. — It  is  not  a  man's 
necessities  nor  his  profits  that  furnishes  the  true  measure  of  his 
right,  but  the  real  criterion  is,  how  far  he  can  go  without  an 
infringement  upon  the  rights  of  others  ?  He  may  go  so  far  as  he 
can  in  the  use  of  water,  keeping  within  his  own  right,  but  he 
goes  beyond  that  at  his  peril. 

The  question  in  every  such  case  is  whether  the  water  has  been 
dwerted  or  unreasonably  detained.  If  there  has  been  a  diversion 
accompanied  with  inj-ury,  the  action  is  sustained.  If  there  has 
been  merely  a  detention,  then  the  further  question  arises,  whether 
such  detention  was  reasonable.     But  whether  or  not  a  diversion 

>  Sampson  v.  Hoddinott,  1  C.  B.  N.  S.  «.  Smith,  8  N.  J.  L.   140 ;  White  v. 

690;  8  id.  596;  Wright  v.  WilliamB,  1  M.  CTiapin,  197  Mass.  101 ;  Pillflburj  «. 

&  W.  77  ;  Morgatrojd  v.  Robinson,  7  Moore,  44  Me.  154;  Ck>tton  v,  Pobissett 

E.  &  B.  391 ;  Wood  v.  Wand,  8  Exch.  Co.,  13   Met.   (Mass.)  429;    Smith  9. 

778;  Greatrex  v.  Hayward,  8  Exch.  291;  Miller,  11  Gray  (Mass.),  145 ;  Parks  c. 

Garljon  v,   Lovering,  1  H.  &  N.  797.  Newbaryport,  10  id.  28 ;    Haight  «. 

And  the  jury,   from  long  user  may  Price,  21  N.  T.  241 ;  Smith  «.  Adams, 

infer  that  the  use  was  adverse  and  as  6  Paige's  Ch.  (N.  Y.)  485 ;  Backlln  v, 

of  right.   Polly  V,  McCall,  37  Ala.  20  ;  TraeU.  54  N.  H.  122. 

Watkins  v.  Peck,  13  N.  H.  860.     That  *  Prescott  v,  Phillips,  dted  6  East, 

an  absolate  right  may  be  acquired  by  213. 

adverse  user  for  the  statutory,  seeRoff-  *  The  Stockport  Water- works  Co. «. 

ers    V.   Page,    Brayt.   169;  Campbell  Potter,  8  H.  &  C.  800. 
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of  water  ie  reasonable,  is  a  question  for  the  jury,  in  view  of  the 
circnmstanoes  of  each  case,  and  the  rights  of  other  proprietors. 

The  same  role  applies  to  the  use  of  water  either  for  the  pur- 
poses of  manufacturing  or  of  irrigation.  There  is  no  right  in  a 
tiller  of  the  soil  superior  to  the  rights  of  a  manufacturer.  Either 
may  make  a  reasonable  use  of  the  water,  but  for  all  uses  beyond 
that  they  are  held  to  a  strict  liability,  and  all  cases  that  hold  to 
the  contrary  are  mere  excrescences  upon  the  conmion  law,  and 
are  entitled  to  no  weight  as  authorities.' 
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>  Van  Hoesen  «.  Coventry,  10  Barb.  (N.  Y.)  518. 
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Sbo.  375.  No  zjgbt  in  water  thatequmdanitMU.— No  prescriptive 

right  can  be  acquired  in  water  that  Bquanders  itself  over  the  sur- 
face of  the  ground,  even  though  in  the  natural  and  ordinary 
course  of  things  it  would  flow  upon  the  land  of  another.  And 
this  is  so,  even  if  it  flows  thus  during  a  considerable  time  each 
season,  where  it  acquires  no  definite  channel,  and  is  subject  to 
the  ever  varying  fluctuations  of  the  season,  and  arises  from  the 
fall  of  rain  or  the  melting  of  snow.  In  all  such  cases  the  land- 
owner may  divert  it,  and  raise  barriers  on  his  land,  to  send  it  in 
any  direction  on  his  own  land,  or  in  any  direction  that  he  chooses, 
so  as  not  to  produce  injury  to  another.* 

But  where  a  natural  stream  of  water,  that  is  not  the  product 
of  spasmodic  causes,  runs  in  a  definite  channel  for  a  distance  so  as 
to  acquire  the  character  and  legal  attributes  of  a  water-course, 
suddenly  departs  from  all  limits  and  spreads  itself  over  a  wide 
tract,  in  consequence  of  the  peculiar  formation  of  the  ground, 
and  after  passing  thus  for  a  distance  assimies  a  definite  channel 
again,  this  is  such  a  water-course  as  gives  to  aU  persons  below,  the 
right  to  have  the  water  go  to  them  in  the  usual  and  ordinary 
mode,  and  every  diversion  of  it  so  as  to  prevent  its  reaching  the 
channel  below,  or  so  as  to  diminish  the  quantity  of  water  that 
would  naturally  go  there,  is  an  interference  with  the  rights  of  the 
lower  owners,  and  an  actionable  nuisance.' 

Seo.  376.  Control  over  tmxhuoe  water.  —  While  every  person  may, 
on  his  own  land,  turn  the  surface  water,  or  the  water  which 
squanders  itself  there,  and  cause  its  escape  in  a  manner  different 
from  which  it  would  naturally  go,  yet  he  may  not  do  this  to  turn 
it  upon  another's  land,  or  so  that  it  will  escape  upon  the  land  of 
another  in  a  direction  or  channel  different  from  that  in  which  it 
would  naturally  escape.  He  is  not  liable  for  any  consequence  of 
the  escape  of  surface  water  from  his  land  in  its  ordinary  and  nat- 
ural course,  but  he  may  not  change  the  course  of  its  natural 
escape  by  means  of  an  embankment  or  otherwise ;  if  he  does,  he 
is  liable  for  all  the  damages  that  ensue.     Every  such  act  is  the 

1  Aahlej  «.  Wolcott,  1 1  Cash.  (Maes. )    219 ;  11  Am.  Bep.  849 ;  Gillett  «.  John. 
192 ;  Goodale  v.  Tattle.  29  N.  T.  459.     eon,  80  Conn.  180. 
*  Maoomber  v.  Godfrey,  108  Mass. 


SuBFAOB  Water.  417 

inyafiiozi  of  another's  right,  and  is  actionable  because  of  the  injury 
to  the  right,  whether  the  damage  be  great  or  small.  Indeed,  the 
act  is  wrongfol  pet  ^,  and  in  its  inception,  and  is  actionable 
without  any  special  damage.^  If  there  is  a  natural  reservoir 
npon  a  person's  land,  in  which  surface  water  accumulates,  he  is 
not  liable  for  damages  resulting  from  the  overflow  thereof  from 
merely  natural  causes ;  but  if  he,  by  means  of  a  ditch  or  other 
artificial  cause,  sends  the  water  upon  the  lands  of  another,  he  is 
liable  for  the  consequences,  and  equity  will  enjoin  the  nuisance 
so  created.* 

Seo.  377.  Role  in  Bowlaby  ▼•  Speer.  —  In  BowUby  V.  Speer^  it 
was  held  that,  where  one,  by  the  erection  of  a  JymldAng  upon  his 
premises,  diverted  the  surface  water,  and  thus  caused  it  to  flow 
upon  the  land  of  an  adjoining  owner,  no  liability  therefor  exists. 
One  land-owner  is  under  no  obligation  to  discharge  the  water  that 
f allfi  upon  his  premises  in  a  particular  manner.  He  may  divert 
it  and  withhold  it  entirely  from  one  over  whose  land  it  would 
naturally  pass,  and  that  too,  even  though  it  has  passed  there  for 
many  years,  and  supplies  the  water  of  a  water-course,  by  which 
a  lower  owner  has  run  his  mill,  and  upon  which  he  depends  for 
that  purpose.  Where,  however,  the  water  assumes  a  definite 
channel,  it  cannot  then  be  diverted,  but  it  may  be  prevented  from 
reaching  this  channel,  and  be  discharged  in  any  direction  the 
land-owner  sees  fit  to  send  it,  so  that  he  does  no  damage  to 
another.  By  the  civil  law,  lower  lands  were  charged  with  the 
servitude  of  discharging  the  water  from  higher  lands,  but  there 
is  no  servitude  existing  in  favor  of  lower  estates  against  the 
higher  ones,  compelling  the  discharge  of  the  water  over  the  lower 
estate.^ 

Seo.  878.  Oommon-law  role  as  to  saxfiioe  water. —  At  the   common 

law,  a  lower  estate  owes  no  duty  to  the  higher  estate,  and  either 

»  Tootle  V,  Clifton,  32  Ohio  St.  247;  Rep.  276 ;  Curtis  v,  Ayrault,  47  N.  Y. 

10  Am.  Rep.  7S2;  Dawson  v.  Payer,  5  78  ;   BofCam  v,  Harris,  6  R.  I.  258  ; 

Hare,  415 ;  Smith  v,  Kenrick,  7  C.  B.  Pixley  v.  Clark,  35  N.  Y.  582.  But  see 

515 ;  Bowlsbj  v,  Speer,  81   iT.  J.  L.  Ennor  v,  Barwell,  2  Oiff.  410,  as  to 

351.  water     arising    from    springs    near 

*  Dads  V.  Londffreen,  8  Neb.  48.  another's  land,  and  findmg  its  way 

'  81  N.  J.  L.  851.  there  though  in  no  defined  channel. 

«  Swett  V,  Cutts,  50N.  H.  489 ;  9  Am. 

63 
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may  nse  or  abandon  it  at  pleasure,^  or  prevent  it  coming  there  at 

all.  '^  It  is,"  says  Brembb,  J.,'  in  a  very  able  opinion,  in  which 
the  whole  subject,  so  far  as  the  common-law  role  is  concerned,  is 

reviewed,  '^  not  one  of  the  legal  rights  appertaining  to  land,  that 
the  water  falling  upon  it  from  the  clouds  shall  be  discharged  over 
lands  contiguous  to  it ;  and  this  is  the  law,  no  matter  what  the 

conformation  of  the  face  of  the  country  may  be,  and  altogether 

'  In  CGonnor  v,  Fon  Da  Lac  R.  R.  v.  WaddeU,  5^  Kan.  853,  and  Gibbe  v, 
Co.,  52  Wis.  526,  it  was  held  that  the  WiUiams,  25  id.  214,  where  aoontzarjr 
fact  that  a  railway  company  in  con-  rale  is  adopted  in  certain  cases  and 
stmctiiig  its  road-bed  has  filled  up  an  under  certain  conditions.  "  The  ob^ 
artificial  ditch  on  the  land  of  a  third  straction  of  surface  water  or  an  altera- 
person  br  which  the  surface  water  tlon  in  the  flow  of  it,  affords  no  cause 
was  conducted  to  the  rirer  and  thus  of  action  in  behalf  of  a  person  who 
turned  the  water  back  upon  the  plaint-  may  suffer  loss  or  detriment  there- 
ifi*s  land,  constituted  no  cause  of  from  against  one  who  does  no  act  in- 
action. See  opinion  of  Ck)LB,  J.,  in  consistent  with  the  due  exercise  of 
which  the  questions  involred  are  ably  dominion  over  his  own  soil.  Bioblow, 
reviewed.  In  Hoyt  v.  City  of  Hudson,  C.  J.,  in  Gannon  v,  Hargadon,  10  Al- 
27  Wis.  656,  it  was  in  effect  held  that  len  (Mass.),  106-110.  But  the  owner 
under  the  rule  of  the  common  law.  an  of  the  lower  land  would  have  no  ri^ht 
owner  has  a  right  to  obstruct  and  idn-  to  obstruct  a  water-course  or  divert  a 
der  the  flow  of  mere  surface  water  stream  of  water  so  as  to  cause  damage 
upon  his  lands  from  the  land  of  other  to  another  without  being  responsive 
proprietors ;  that  he  may  even  turn  therefor.  For  an  injury  thus  occas- 
the  same  back  upon  the  land  of  his  ioned  he  would  be  liable  upon  general 
neighbor,  •  without  incurring  liability  principles  as  well  as  by  the  statute, 
for  injuries  caused  by  such  obstruo-  That  liability  has  often  been  enforced 
tions.  The  same  doctrine  was  laid  by  the  courts.  Young  z/.  0.  &  N.  W. 
down  in  Pettigrew  v.  EvansviUe,  25  %.,  28  Wis.  171 ;  Lyon  v,  Q.  B.  & 
Wis.  228,  where  the  question  is  very  Minn.  Ry.,  42  id.  538 ;  Brown  v.  G.  & 
fully  considered  ;  also  in  Fryer  v.  S.  Ry.,  12  N.  T.  486 ;  Hatch  v.  Vt. 
Wame,  29  id.  511.  There  is  a  dis-  Centl.  Ry.,  25  Vt.  49;  Lawrence  v, 
crepancy  in  the  decisions  of  the  differ-  Railway,  71  Eng.  C.  L.  643;  Hamden 
ent  States  upon  this  subject,  because  v,  N.  H.  &  N.  Ry.,  27  Conn.  158;  John- 
some  follow  the  rule  of  the  civil  law,  son  v,  A.  &  St.  L.  Ry.,  85  N.  H.  569, 
which  gives  a  servitude  on  the  lower  are  a  few  of  the  many  cases  which 
in  favor  of  the  superior  estate.  But  might  be  cited  in  support  of  that  propo- 
here  the  rule  of  the  common  law  has  sitlon  of  law.  In  Waterman  v.  Conn, 
been  already  adopted.  According  to  &  Pass.  Rivers  R.,  80  Vt.  610,  it  was 
that  rule  no  natural  easement  or  servi-  held  "that  a  railroad  company  may, 
tude  exists  in  favor  of  the  owner  of  as  a  question  of  prudence  and  care,  aa 
the  higher  ground  to  the  flow  of  mere  well  be  required  to  have  regard  to  the 
surface  water  over  the  lower  estate,  prevention  of  damage  to  a  land-owner 
but  the  owner  of  the  latter  may  de-  by  the  accumulation  of  surface  water 
tain  or  divert  the  same  without  render-  merely,  as  of  a  running  stream,  when 
inghimselfliable  in  damages  therefor,  the  geographical  formation  and  aur- 
But  this  rule  does  not  apply  to  a  water-  rounding  circumstances  are  such  as  to 
course,  which  implies  a  stream  usually  make  it  apparent  to  reasonable  men 
flowing  in  a  definite  channel,  though  tliat  such  precautions  are  necessary, 
it  may  at  times  be  dry.  Enlrich  v,  and  that  ordinarily  what  would  be  a 
Richter,  87  Wis.  226.  But  a  water-  reasonable  performance  of  that  duty 
course  does  not  include  mere  surface  under  a  given  state  of  circumstances 
water  which  is  supplied  by  rains  or  would  be  a  question  of  fact,  and  not  a 
melting  snow  flowing  in  a  hollow  or  question  of  law  for  the  court." 
ravine  on  the  land.    But  see  Palmer  *  Gibbs  v.  Williams,  on^ 
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without  reference  to  the  &ct  that  in  the  natural  condition  of 

things  the  surface  water  would  escape  in  any  given  direction." 

Under  this  rule,  unlike  the  rule  of  the  civil  law,  adopted  in  many 
of  the  States,  there  is  no  servitude  imposed  ^'t^r«  ncUurc^  in  favor 

of  any  estate,  respecting  surface  water,  and  the  OMmer  of  a  high- 
er estate  may  withhold  it  from  a  lower,  or  the  owner  of  a  lower 
estate  may  prevent  it  from  coming  upon  his  own.^   But  this  rule 

does  not  apply  to  a  water-course,  nor  to  waters  arising  from  springs 

*  In  Oibbfi  V,  Williams,  ante,  the  preasion.  Several  testified  to  having 
facts  of  the  case  were  thas  stat€Md  by  run  a  mowing  machine  up  its  bed. 
Bbembr,  J.:  "This  was  an  action  in  Evidently  grass  was  growing  throogh- 
which  the  plaintiff  sought  to  recover  out  most  of  its  extent.  There  was  no 
of  the  defendants  for  obstructing  a  general  cut  in  the  soil  by  the  frequent 
water-course,  whereby  his  cellar  was  now  of  water.  It  was  not  a  ravine, 
flooded  and  property  destroyed.  The  with  sharp  and  distinct  banks."  It 
pivotal  question  is  as  to  the  existence  was  held  that  this  was  not  a  water- 
of  a  water-course,  or  any  thing  having  course  within  the  rule  adopted  In 
so  far  the  attributes  of  a  water-course,  Palmer  v.  Waddell,  antdf  and  that  no 
as  to  forbid  interference  with  it  by  the  right  of  action  existed  in  consequence 
owner  of  the  soil.  It  is  not  pretended  of  the  acts  done  by  him,  upon  the  gen- 
that  there  was  any  constant  stream,  eral  proposition  stated  in  the  text, 
any  general  flow  oz  water.  Indeed,  it  See  Ajshlev  v.  Woloott,  11  Cush.  (Mass^ 
is  perfectly  plain  that  the  only  water  192 ;  Luther  v.  Winnissinunet  Co.,  9 
flowing  down  this  alleged  water-course  id.  171 ;  Bates  v.  Smith,  100  Mass.  181 ; 
was  the  temporary  accumulation  of  Dickinson  t/.  Worcester,?  Allen  (Mass.), 
rainfalls.  It  was  simply  a  passage-  19;  Flagg  v.  Worcester,  18  Gray 
way  for  surface  water.  True,  there  (Mass.),  601,  and  no  such  right  can  be 
was  some  testimony  tending  to  show  acquired  by  prescription.  Parks  v. 
the  existence  of  a  couple  of  springs,  Newburyport,  10  Gray  (Mass.),  28 ; 
but  very  clearly  they  were  not  suffi-  Greatrex  v.  Hay  ward,  8  Exch.  291 ; 
dent  to  cause  running  water,  or  start  See  on  proposition  stated  in  the  text, 
even  a  temporary  stream.  On  the  Broadbent  v,  Bamsbotham,  11  id.  S02; 
other  hand  it  is  equally  clear  that  the  Shields  v,  Amdt,  4  N.  J.  Eq.  284; 
configuration  of  the  ground  is  such  Bawstro  v.  Taylor,  11  Exch.  869; 
that  the  surface  water,  falling  upon  Morrill  v.  Hurley,  120  Mass.  99.  In 
quite  a  tract  of  land,  flows  ofi^  through  Turner  v.  Dartmouth,  18  Allen  (Mass.), 
tnis  passage-way.  Of  course,  in  time  291,  it  was  held  that  a  town  was  not 
of  heavy  rains  the  accumulation  forms  liable  for  damages  occasioned  by  the 
a  laige  stream  of  water,  for  according  acts  of  its  officers  in  building  water- 
to  some  testimony  the  tract  of  land  bars  which  send  the  surface  water 
whose  outflow  of  surface  water  is  from  a  highway  upon  the  lands  of  an 
along  this  way  amounts  to  from  one  adjoining  owner,  and  in  Franklin  v. 
thousand  to  twelve  hundred  acres.  Fisk,  18  id.  211,  it  was  held  that  an 
This  passage-way  runs  through  the  action  would  not  lie  against  a  land- 
city  of  Concordia.  Lots  are  laid  off  owner  for  preventing  such  surface 
across  it,  and  the  obstruction  com-  water  from  coming  upon  his  land, 
plained  of  was  in  building  a  store  on  even  though  he  was  compelled  to  stop 
one  of  these  lots  and  across  this  pas-  up  the  mouth  of  a  culvert  that  was 
sage- way.  It  is  described  as  being  built  by  the  selectmen  for  the  purpose 
from  three  to  five  feet  in  depth,  and  of  conveying  the  surface  water  from 
from  thirty  to  fifty  feet  in  width,  the  highway  upon  his  land,  provided 
Across  it  at  one  time  bridges  were  he  could  do  so  without  exceeding  the 
built  by  the  city.  It  is  callea  by  vari-  Umits  of  his  own  land, 
ous  witnesses  a  ravine,  a  draw,  a  de- 
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or  other  definite  sourcee.  Thus,  if  without  necessity,  the  water  from 
springB  opened  by  a  railroad  company  in  bnilding  their  road  is  col- 
lected and  oouducted  by  an  artificial  trench  to  a  point  from  which 
it  is  discharged  upon  lands  of  another  outside  of  their  location, 
they  are  liable  for  the  consequences,  although  it  reaches  such  lands 
by  trickling  from  the  trench  through  the  soil  of  the  embankment 
of  their  road  and  mingled  with  surface  drainage.'  But  in  Kansas 
it  is  held  *  that  a  water-course  may  exist  when  it  is  fed  only  bj 
surface  water  arising  from  falling  rains  and  melting  snow  from  a 
hilly  region  or  high  bluffs  and,  owing  to  the  natural  formation  of 
the  surface  of  the  ground,  is  forced  to  seek  cm  outlet  throu>gh  a 
gorge  or  ra/oi/ne^  and  by  its  flow  assumes  a  definite  or  natural  chan- 
nel, and  escapes  through  channel  regularly  during  the  spring 
months  of  every  year,  and  in  seasons  of  heavy  rain,  a/nd  such  has 
al/voays  been  the  case  so  long  as  the  memory  of  nian  rwns^  and  that 
the  obstruction  of  surface  water  under  such  circumstances  creates 
an  actionable  nuisance. 

Seo.  379.  Rule  in  Broadbont  ▼.  Ramabotham.  —  In  Sroodbent  V. 

Ra/msbotham^  this  question  was  very  ably  discussed  and  disposed 
of.  In  that  case,  it  appeared  that  the  plaintiff  was  the  owner 
and  occupier  of  a  mill  which  had  existed  for  fifty  years,  and  was 
situated  upon  a  natural  stream  called  Longwood  brook,  the  waters 
of  which  had,  during  all  that  time,  been  used  by  the  occupiers  of 
the  mill  for  working  the  mill  by  water  power,  and  carrying  on  in 
it  the  business  of  a  manufacturer  of  woolen  cloths. 

The  brook  flowed  along  the  bottom  of  a  valley,  which  was 
bounded  by  a  range  of  hills  on  the  north  or  north-west  side 
and  by  another  range  of  hills,  called  Nettleton  hiU,  on  the  south 
or  south-east.  This  last  range  of  hill  ended  with  a  deep  slope 
close  to  the  north-west  sidQ  of  the  two  reservoirs  of  the  water- 
works. This  slope  was  much  broken  by  land-slips,  more  particu- 
larly on  the  north  and  east  sides  of  it.  Two  of  these  land-slips, 
which  were  below  the  highest  level  of  the  hill,  were  known  by 
the  names  of  Pendle  hill  and  Pighill  wood.       The  defendant 

1  Curtis  V.  Bftstom  R.   R.  Co.,  98        *  Palmer  v.  WaddeU,  ainU;  Gibbfl 
Mass.  428 ;  Parker  v.  LoweU,  11  Gra7    v.  Wmianui,  wnU. 
(Mass.),  358.  *  11  Exoh.  602. 
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Atkinson  was  the  oocapier  of  a  farm  in  the  townnahip,  called 
Petty  Bojds'  farm,  on  the  north-west  side  of  the  range  called 
Nettleton  hiU.  The  defendant,  Dr.  Bamsbotham,  was  the  receiver 
and  manager  of  that  estate  for  the  owner,  who  was  an  infant 
The  natural  state  of  the  surface  of  Petty  Koyds'  farm  was  very 
uneven,  and  needed  much  draining.  Parts  of  it  had  been 
partially,  but  imperfectly,  drained  by  the  tenants,  before  making 
the  drain  which  led  to  the  present  action.  In  some  of  the  closes, 
lodgments  of  water  and  boggy  places  had  existed,  and  horses, 
when  crossing  over  the  close  called  Long  bottom,  had  sunk  in. 
From  the  sides  of  the  hills  called  Pighill  wood  and  Pendle 
hill,  which  lie  to  the  west  of  Petty  Boyds'  farm  buildings,  the 
natural  flow  of  water  is  northwards  until  it  reached  the  brook  ; 
and  all  water  passing  over  the  lands  which  lie  on  the  west  side 
of  the  farm  buildings  naturally  flowed  northward  into  that  brook. 
Above  Pighill  wood  was  an  area  of  about  six  acres  and  a  half, 
which  was  formed  into  a  shallow  basin  by  the  land-slips,  which 
had  occurred  on  the  face  of  this  hill,  and  the  waters  collected  in 
this  basin,  if  they  ever  exceeded  the  depth  of  about  three  feet 
above  the  surface  of  the  lowest  point  of  the  basin,  would  escape 
down  the  north-east  comer  and  then  northward  to  the  brook,  on 
the  west  side  of  the  Petty  Eoyds'  farm  buildings.  All  the  water, 
which  did  not  exceed  the  depth  of  three  feet,  passed  away  into 
the  ground.  If  the  waters  which  so  escaped  in  excess  of  the 
above  amount  were  very  abundant  at  one  time,  a  part  could  then 
find  a  passage  to  the  east  of  their  point  of  escape,  and  run  down 
the  fidd  called  the  Long  bottom.  Near  the  north-east  comer  of 
this  basin  there  was  an  elevated  portion  of  land,  on  part  of  which 
the  farm  buildings  stood  projecting  from  the  hill-side,  and  which 
advanced  to  the  north  from  the  general  slope  of  the  hill  above 
these  farm  buildings.  This  elevated  portion  of  land  divided  the 
natural  flow  of  water  on  the  west  of  the  buildiogs  from  the 
natural  flow  of  water  on  the  east  of  them,  which  was  to  the  east- 
ward down  Long  bottom  close,  and  under  some  steep  land-slips 
called  Duck  holes  and  Elmhurst  wood.  On  the  west  side  of  the 
farm  buildings  there  formerly  existed  a  well  of  water  seventy 
yards  from  the  farm  house.  This  well  was  supplied  by  a  sub- 
terraneous flow  of  water  out  of  the  ground,  and  from  it  the  farm 
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house  was  supplied  with  water.  In  seasons  of  a  great  supply  of 
water  there  was  an  overflow  from  this  well,  which  ran  northward 
to  the  brook.  The  water  of  this  well  the  former  occupants  of 
the  farm  and  of  the  neighboring  cottages  used  for  domestic 
purposes,  as  spring  water. 

Adjoining  the  south  side  of  this  well  was  a  swamp,  extending 
over  an  area  of  about  sixteen  perches,  occasioned  by  a  slight 
elevation  of  the  surface  toward  the  north,  which  obstructed  the 
escape  of  any  water  which  had  once  found  its  way  there.  This 
swamp  communicated  with  the  water  of  the  well,  and  was  never 
entirely  free  from  water  at  any  season  of  the  year.  The  supply 
of  water  to  the  farm  house  for  the  use  of  the  tenant  and  his 
family  and  servants  was  wholly  dependent  on  this  well,  which 
at  no  season  was  ever  dry,  although  its  level  lowered  in  dry 
weather.  At  a  distance  of  about  sixteen  yards  to  the  south  of 
this  well  on  the  other  side  of  the  swamp,  and  more  under  the 
slope  called  Pendle  hill,  were  also  formerly  two  wells  called  the 
horse-wells.  At  the  upper  end  of  the  close  called  Long  bottom, 
where  it  adjoined  the  farm  yard  and  buildings  of  Petty  Royds, 
there  formerly  existed  a  well  which  was  distant  fifty-six  yards  and 
two  feet  toward  the  east  from  the  door  of  the  farm  house.  This 
well  which  was  two  feet  deep  below  the  surface  of  the  ground,  and 
about  three  feet  square,  was  supplied  from  the  water  which  arose 
out  of  the  ground  on  the  hill  side  near  that  spot.  This  well  was 
used  as  the  watering-place  for  the  cattle  of  the  farm,  and  the 
supply  from  it  in  dry  seasons  being  greatly  reduced  in  quantity, 
the  cattle  had  then  to  go  on  their  knees  to  get  it.  With  the 
ovei-flow  of  this  well  commenced  a  stream  of  water,  which,  for 
part  of  its  course,  ran  in  an  open  ditch  down  the  hedge-side  on 
the  south  of  Long  bottom  close,  and  in  other  parts  down  a  small 
channel  worked  by  the  water,  and  over  swampy  places  where  the 
cattle  had  trodden  in  the  soil.  After  this  stream  of  water  left 
Long  bottom  close,  it  ran  directly  eastward  over  the  dose  called 
Lower  woods,  from  thence  along  a  natural  valley  in  an  easterly 
direction,  and  through  the  fence  which  divided  the  close  called 
Lower  woods  from  the  dose  called  Top  field.  From  this  fence 
it  passed  to  the  north-east  across  the  north-west  comer  of  Top 
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field,  and  leaving  that  dose  it  went  eastward  down  by  the  hedge 
sides,  and  passing  the  houses  at  .Leys  it  discharged  itself  before 
and  up  to  the  oonstmction  of  the  Mill-owners'  Compensation 
reservoir  into  the  Longwood  brook,  and  since  the  first  construc- 
tion into  the  Mill-owners'  Compensation  reservoir  in  Longwood. 

When  a  sudden  flood  of  rain  was  discharged  into  the  course 
above  described,  the  water  of  this  stream  overflowed  its  channel 
at  tlie  point  where  it  passed  through  the  fence  on  the  east  side  of 
Lower  woods  and  entered  the  close  called  Top  field,  and  the 
water  so  overflowing  escaped  partly  over  that  and  other  closes, 
and  entered  the  Mill-owners'  Compensation  reservoir  at  its  most 
southerly  angle  or  point.  Some  time  previous  to  1851,  the  de- 
fendant Atkinson  had  partially  drained  portions  of  Long  bottom, 
and  in  that  year  he  applied  to  Dr.  Bamsbotham  to  have  a  main 
cut  for  the  purpose  of  carrying  oflE  the  water  from  the  upper 
portion  of  that  close  and  improving  this  part  of  the  farm.  Dr. 
Bamsbotham  gave  Atkinson  authority  to  make  the  drain.  Atkin- 
son began  the  drain  in  August,  1852.  The  drain  was  commenced 
at  the  point  in  the  course  of  the  stream  above  described  where  it 
passed  out  of  Lower  woods  through  the  fence  into  Top  field, 
and  followed  that  course  upward  through  Lower  woods  in  the 
natural  valley  and  passed  under  Elmhurst  wood  into  Long  bot- 
tom, taking  the  same  direction  as  that  of  the  stream  under  the 
hedge  side  for  quite  a  distance  in  that  close,  and  then  passed  under 
that  hedge  into  the  close  called  Duck  holes.  In  Duck  holes  it 
ran  parallel  to  and  along  the  side  of  this  same  hedge,  and  gene- 
rally in  the  direction  of  the  stream  until  it  reached  the  point 
where  the  well  on  the  east  of  the  farm  buildings  formerly  existed 
at  the  top  of  Long  bottom.  Three  stone  watering  troughs  were 
fixed  near  the  place  of  the  well,  and  that  well  had  been  leveled 
and  filled  up.  Atkinson  afterward  cut  the  drain  in  a  western 
direction,  and  made  it  pass  on  the  south  side  of  the  farm  build- 
ings by  carrying  it  through  the  elevated  ground  before  described, 
on  which  these  buildings  stood,  and  passing  thence  under  the 
slopes  on  the  west  side  of  the  farm  buildings,  which  were  called 
Pighill  wood.  It  reached  a  point  in  its  course  which  was  eighty- 
eight  yards  to  the  west  of  the  bam  end  of  the  farm  buildings. 

Atkinson's  object  in  continuing  the  drain  to  the  west  of  the 
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stone  watering  places  was  to  carry  water  from  the  west  side  of  the 
farm  bofldings  for  the  supply  of  thoee  watering  places  on  the  esst 
of  them,  and  was  not  intended  by  him  for  agricultural  purposes. 
The  drain  from  the  spot  occupied  by  the  stone  water  places, 
east  of  Petty  Royds'  farm  yard,  down  Duck  holes  and  Long  bot- 
tom, and  through  Lower  woods,  was  a  good  and  useful  agricul- 
tural drain  for  the  purpose  of  relieving  the  ground  and  subsoil  of 
those  closes  of  lodgments  of  water  and  swamps,  which  in  parts 
extended  to  a  great  depth,  as  it  would  serve  as  a  master  drain  into 
which  collateral  drains  could  find  an  outlet  for  more  completely 
draining  those  parts  of  the  farm  of  Petty  Royds\  The  effect 
produced  by  the  part  of  the  drain  which  was  carried  from  the 
stone  troughs  to  the  west  through  the  elevated  ground  upon  the 
natural  flow  of  the  streams  of  water  which  escaped  to  the  north- 
ward into  Longwood  brook  from  the  well  on  the  west  side  of  the 
farm-house,  was  to  divert  the  water  of  the  streams,  and  to  inter- 
cept the  water  which  before  ran  into  and  underground  there, 
near  this  well,  and  was  there  discharged  northward,  and  to  carry 
those  waters  away  down  to  the  east  by  the  south  side  of  the  farm- 
house. The  surface  of  the  swamp  near  the  well  on  the  west  side 
of  the  farm  buildings,  as  it  existed  before  the  cutting  of  the  drain, 
had  been  filled  in  and  raised,  and  the  well  itself  had  been  fiUed 
up  and  leveled,  and  did  not  exist.  The  effect  of  the  drain  east  of 
the  farm  buildings  and  of  the  said  conduit  leading  from  it  to  the 
new  stone  reservoir  was  to  carry  off  the  water  which,  before  the 
drain  was  cut,  ran  down  the  course  of  the  stream  through  Long 
bottom,  and  to  discharge  part  of  it  into  that  reservoir  and  part  of 
it  down  to  Leys  and  to  the  Mill-owners'  Compensation  reservoir. 
The  judgment  of  the  court  was  delivered  by  Aldebson,  B.,  who 
said:  ^^The  question  is  whether  the  defendant  Atkinson  has 
improperly  diverted,  by  the  acts  which  he  has  undoubtedly  done, 
four  sources  which  have,  as  the  plaintiff  contends,  supplied  the 
Longwood  brook,  on  which  his  mill  is  situated.  There  is  no 
doubt  that  in  the  course  of  the  drainage  these  sources  of  water 
have  been  diverted,  and  now  fall  into  the  drain  made  by  the 
defendant."  The  arbitrator  describes  them  thus :  "  And  first,  as 
to  the  six-and-a-half  acre  pond,"  he  says,  ^^from  the  sides  of  the 
hill  the  natural  fiow  of  water  is  northward  till  it  reaches  Long- 
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wood  brook,  and  all  water  paBsing  over  the  lands  there  natnrallj 
runs  down  toward  and  into  Longwood  brook. 

About  PighiU  wood  a  shallow  basin  is  formed  by  the  land 
slips  which  have  from  time  to  time  occurred,  and  the  water  col- 
lected in  it,  if  it  exceeds  the  depth  of  about  three  feet  above  the 
lowest  point  of  the  basin,  escapes  northward  and  runs  down  over 
the  surface  of  the  lull  toward  Longwood  brook.  The  rest  sinks 
into  the  ground  or  remains  as  a  pond  in  the  hollow  thas  naturally 
created  by  the  form  of  the  land."  Now,  we  think  that  this  water, 
both  that  which  overflows  and  that  which  sinks  in,  belongs  abso- 
lutely to  the  defendant  on  whose  land  it  rises,  and  is  not  affected 
by  any  right  of  the  plaintiff.  The  right  to  the  natural  flow  of 
the  water  in  Longwood  brook  undoubtedly  belongs  to  the  plaint- 
iff;  but  we  think  that  this  right  cannot  extend  further  than  a 
right  to  flow  in  the  brook  itself,  and  to  the  water  flowing  in 
some  defined  natural  channel,  either  subterranean  or  on  the  sur- 
face, communicating  directly  with  the  brook  itself.  ISo  doubt 
all  the  water  falling  from  heaven  and  shed  upon  the  surfisu^  of  a 
lull,  at  the  foot  of  which  a  brook  runs,  must  by  the  natural  force 
of  gravity,  find  its  way  to  the  bottom  and  into  the  brook ;  but 
this  does  not  prevent  the  owner  of  the  land  on  which  this  water 
falls  from  dealing  with  it  as  he  may  please  and  appropriating  it. 
He  cannot,  it  is  true,  do  so  if  the  water  has  arrived  at,  and  is  flow- 
ing in  some  natural  channel  already  formed.  But  he  has  a  perfect 
right  to  appropriate  it  before  it  arrives  at  such  a  channel.  In 
this  case  a  basin  is  formed  in  his  land  which  belongs  to  him,  and 
the  water  from  the  heavens  lodges  there.  There  is  here  no  water- 
course at  all. 

If  this  water  exceeds  a  certain  depth  it  escapes  at  the  lowest 
point,  and  squanders  itself  (so  to  speak)  over  the  adjoining  surface. 
The  owner  of  the  soil  has  clearly  a  right  to  drain  this  shallow 
pond  and  get  rid  of  the  inconvenience  at  his  own  pleasure.  We 
have  no  doubt,  therefore,  that  as  to  this  source  of  feeding  the 
Longwood  brook  the  plaintiff  has  no  title.  The  same  may  be 
said  of  the  swamp  of  sixteen  perches,  which  ib  merely  like  a 
sponge  fixed  (so  to  speak)  on  the  side  of  the  hill,  and  full  of  water. 
If  this  overflows  it  creates  a  sort  of  marshy  margin  adjoining ; 
and  there  is  apparently  no  course  of  water  either  into  or  out  of 
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it  on  the  snrf  aoe  of  the  land.  As  to  the  sabternmean  comsee 
oommimicating  with  this  Bwamp^  which  must  no  doubt  exist,  it  is 
sufficient  to  say  that  they  are  not  traceable  so  as  to  show  that  the 
water  passing  along  them  ever  reaches  Longwood  brook.  This 
f all%  therefore,  into  the  same  category,  or  rather  is  a  stronger 
instance  of  the  rule  before  mentioned.  The  well  at  this  point  is 
also  in  &imili  oasu.  It  is  not  found  in  the  case  that  it  has  any 
subterranean  communication  with  Longwood  brook.  Indeed,  if 
it  had  any  such  communication  (inasmuch  as  the  brook  seems  far 
below  the  bottom  of  this  shallow  well),  the  communication  would 
probably  draw  off  all  the  water  in  it.  It  is  sufficient,  however, 
to  say  that  it  is  not  found  so  to  communicate.  But  no  doubt 
when  this  well  overflows  the  overflow  pours  itself  over  and  down 
the  declivity  toward  the  brook.  But  this  gives  no  right  to  the 
water,  as  we  have  already  shown  in  the  case  of  the  six  and  a  half 
acre  pond.  These  are  the  three  grounds  of  the  plaintifTs  com- 
plaint in  the  first  count  of  his  declaration.  They  all  seem  to  ids 
to  fail.  The  stream  said  to  be  diverted  is  one  in  which,  on  the 
side  of  a  hill,  a  stream  wells  out  from  the  groand  at  a  depth  of 
about  two  feet  and  is  received  into  a  basin  of  about  three  feet 
square,  and  used  as  a  watering  place  for  cattle.  This  stream  in 
dry  seasons  was  somewhat  scanty,  so  as  to  compel  the  cattle  at  those 
periods  to  go  down  on  their  knees  to  reach  it.  At  other  times 
it  overflowed  its  basin,  and  then  it  ran  down  part  of  the  way  in 
an  open,  and,  as  we  presume,  artificial  ditch,  for  it  is  described  as 
a  ditch  beside  a  hedge.  The  water,  lower  in  its  course,  flows  on 
in  a  small  channel  worked  by  the  water  and  over  swampy  places 
where  the  cattle  had  trodden  in  the  soil.  Still  lower  down,  after 
passing  through  one  or  two  fields,  it  arrives  in  what  is  described 
as  a  natural  valley,  and  af t6r  this  it  would  have  probably  commu- 
nicated with  Longwood  brook  but  for  its  diversion  into  the  Mill- 
owners'  Compensation  reservoir,  which  is  in  fact  the  same  thing. 
There  is  here  also,  we  think,  nothing  found  to  take  the  water 
from  this  well  out  of  the  same  class  as  the  three  former  cases. 
We  innist  consider  the  strecmi  in  its  begvnm/ng^  not  after  it  has 
a/rrived  m  the  natural  vaUey  oonmvu/nioatvryg  vntk  the  reservoir. 
If  the  water,  after  having  arrived  there,  had  been  diverted,  the 
case  would  be  different. 
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The  water  falling  from  Heaven  on  the  side  of  a  hill,  we  have 
before  said,  may  be  appropriated  though  not  after  it  has  once 
arrived  at  a  defined  natmal  water-course ;  and  here  the  question 
is,  whether  this  water  in  its  first  origin,  and  before  it  has  arrived 
at  any  definite  natural  water-course  conveying  it  onwards  toward 
Longwood  brook,  has  not  been  intercepted  by  the  defendant's 
drain,  and  so  appropriated  by  him;  and  we  think  it  has.  For 
what  are  the  facts  ?  The  water  in  dispute  is  only  the  overflow  of 
a  well,  and  the  well  is  now  prevented  from  overflowing.  But 
when  before  it  did  overflow,  it  run  into  a  ditch  (the  lowest  ad- 
joining ground)  made  artificially,  and  for  a  different  purpose, 
rnnning  beside  a  hedge.  This  was  no  natural  defined  water-course. 
After  this  it  squandered  itself  over  a  swamp  made  by  the  feet  of 
cattle  treading  about,  and  it  is  not  till  long  after  this  that  what 
still  remained  of  it  found  its  way  into  what  may  there  perhaps  be 
correctly  called  a  definite  natural  water-course,  receiving  this  and 
probably  other  water  from  other  sources  also.  This  part  of  the 
case,  we  think,  is  whoUy  undistinguishable  from  and  is  governed  by 
the  decision  of  this  court  in  the  late  case  of  Ma/u>aProfh  v.  Taylor^ 
mfray  §  382.  This  complaint,  therefore,  fails  also.  The  result  is 
(without  going  into  any  question  as  to  this  being  done  by  the 
defendant  Atkinson  in  the  rightful  exercise  of  his  power  of  drain- 
ing his  own  lands,  which  probably  the  pleadings  do  not  raise)  that 
the  plaintiff  has  failed  to  establish  any  right  to  the  natural  flow 
of  these  four  streams  of  water,  or  any  of  them,  and  that  on  this 
port  of  the  case  our  judgment  must  be  for  the  defendants. 

When,  however,  even  surface  water  having  no  definite  source, 
as  for  instance  being  supplied  from  the  falling  of  rain  and  the 
melting  of  snow  upon  the  mountain  sides,  assumes  a  definite 
channel  and  escapes  through  that  channel  during  a  considerable 
portion  of  the  year,  so  that  it  may  fairly  be  said  to  possess  the 
attributes  of  a  water-course,  the  water  cannot  be  diverted  from 
the  channel  itself,  but  may  be  prevented  from  reaching  the  chan- 
nel by  being  turned  in  any  direction  the  owner  of  the  land  sees 
fit  to  send  it.* 

But  when  it  has  reached  the  definite  channel  it  becomes  a  water- 

1  Gibbs  V.  WiHiams,  25  Kans.  214. 
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course,  and  however  small  the  qnantily  of  water  escaping  thiOTigh 
it,  it  cannot  then  be  tamed  away  from  it.^ 

Ssa  380.  SwaiBiM,  and  wet  ipriiigy  plaoM. — Where  water  lies 
npon  the  surface  of  the  ground  in  wet,  swampy  places^  and  extends 
even  over  the  lands  of  several  proprietors,  bat  has  not  taken  to 
itself  the  qaalities  of  a  stream  so  as  to  become  a  water-coarse,  any 
owner  of  such  lands  may,  by  drams  or  other  artificial  means, 
exhaust  the  water  and  redeem  his  land  from  its  swampy  condition.' 

The  owner  of  land  has  an  unrestricted  right  to  drain  it  for 
agricultural  purposes  when  the  water  which  it  is  sought  to  get 
rid  of  is  mere  surface  water,  and  has  no  definite  source  or  chan- 
nel, and  even  though  a  lower  proprietor  is  thereby  deprived  of 
water  which  had  previously  been  accustomed  to  come  to  him,  he 
has  no  cause  of  action  for  the  diversion.'  Neither  does  the  fiict 
that  the  land  drained  is  wet  and  springy,  so  that  in  most  seasons 
the  water  rises  to  the  surface  and  flows  o£E  upon  the  land  of 
another,  thus  supplying  him  with  water  for  domestic  or  manufiio- 
turing  purposes,  make  any  change  in  the  right  or  liability  of  the 
owner  of  the  upper  estate,  if  the  water  assumes  no  definite  chan- 
nel, but  spreads  itself  over  the  surface  of  the  soil,  and  squanders 
itself  there. 

Seo.  381.  Role  In  RawBtronT.  Taylor.— In  Hawttron  V.  Toylor* 
this  question  was  raised,  and  what  seems  to  be  the  generally 
recognized  rule  in  such  cases  was  announced.  It  appeared  that 
the  land  of  the  plaintiff  and  defendant  was  contiguous,  and  on 
the  outside  of  the  defendant's  land,  and  near  to  it,  was  a  wet, 
springy  spot,  where,  at  most  seasons  of  the  year,  some  water  rose 
to  the  surface,  and  collected  in  sufficient  quantity  to  flow  down 
the  slope  of  the  land.  In  wet  times  a  great  body  of  water  flowed 
down  the  slope,  and  in  dry  times,  very  little,  and  sometimes  none, 
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flowed  there.  There  was  no  regularly  formed  ditch  or  channel 
for  the  water,  the  place  where  it  flowed  being  constantly  trodden 
in  by  cattle.  The  water  which  was  not  absorbed  (and,  except  in 
times  of  drought,  all  of  it  was  not  absorbed),  ran  into  an  old 
water-conrse  of  the  plaintiff,  and  thence  into  the  plaintiffs  reser- 
voir. The  water  had  flowed  in  this  manner  for  more  than  twenty 
years.  The  defendant,  for  the  purpose  of  draining  his  land  for 
agricultural  purposes,  and  also  for  the  purpose  of  supplying  a 
part  of  his  estate  with  water  for  domestic  purposes,  diverted  the 
water  from  the  plaintifiPs  water-course.  At  another  point  on  the 
defendant's  land,  for  a  period  as  long  as  any  one  could  remember, 
the  water  had  risen  to  the  sur&ce,  and  drinking  places  had  been 
established  with  stones,  for  cattle,  and  the  water  went  down  a 
ditch  into  the  plaintiffs  water-course  and  reservoir.  It  also 
appeared  that,  for  more  than  twenty  years,  water  had  flowed 
through  an  old  drain  on  the  defendant's  land,  and  along  an 
ancient  water-course,  and  from  thence  along  other  lands  of  the 
defendant  which,  for  convenience  sake,  we  will  designate  as 
"B,"  and  so  contributed  to  the  motive  power  for  the  operation 
of  the  plaintiffs  mill.  In  1845  the  defendant  sold  the  land  "  B," 
to  the  plaintiff,  "  together  with  all  ways,  water-courses,  liberties, 
privileges,  rights,  members  and  appurtenances  thereto  appertain- 
ing or  belonging,"  subject,  however,  to  the  provision  that  it  should 
be  lawful  for  the  defendant  to  use,  for  any  manufacturing,  domes- 
tic, or  agricultural  purpose,  any  water  flowing  from  or  through 
the  contiguous  lands  of  the  defendant  unto  or  into  the  close 
^*  B,"  retuminff  the  surplus  into  its  usual  channel,  so  that  the 
water  should  not  be  diverted  from  its  then  course,  but  should  be 
allowed  to  run  into  the  close  "  B."  The  defendant,  after  the 
execution  of  this  deed,  erected  a  lock-up  tank  upon  his  land,  and 
caused  the  water  which  arose  there  near  the  close  "  B,"  to  be 
conveyed  from  the  tank  to  the  lower  part  of  his  land  to  be  used 
by  his  tenants  for  domestic  purposes,  so  that  the  surplus  could 
not  be  returned  to  the  dose  "  B."  There  were  five  counts  in  the 
plaintiffs  declaration.  There  was  a  verdict  for  the  plaintiff  on 
all  the  counts  in  the  declaration,  the  first  and  second  of  which 
charged  the  diversion  and  interference  with  the  water  first  named, 
and  the  third  of  which  charged  the  diversion  by  means  of  the  tank 
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and  contrary  to  the  provisions  of  the  defendant's  deed.  I  append 
the  opinion  of  Parke,  B.,  in  fall,  as  it  embodies  the  law  control- 
ling this  class  of  uses  of  water,  in  much  more  appropriate  and  com- 
prehensive language  than  it  could  be  stated  by  me.  He  said: 
"With  respect  to  the  first  question  as  to  the  interference  of  the 
defendant  with  the  water  at  the  swamp,  I  am  of  opinion  that  the 
defendant  is  entitled  to  have  the  verdict  entered  for  him.  This 
is  the  case  of  conmion  surface  water  risingoutof  springy  or  boggf 
ground,  and  flowing  in  no  definite  channel,  although  contributing 
to  the  supply  of  the  plaintiff's  mill.  This  water  having  no  de- 
fined course,  and  its  supply  being  merely  casual,  the  defendant  is 
entitled  to  get  rid  of  it  in  any  way  he  pleases.  The  same  obser- 
vations apply  to  the  water  rising  at  the  point  K.  This  water  has 
no  defined  course,  and  the  supply  is  not  constant,  therefore  the 
plaintiff  is  not  entitled  to  it.  The  case  of  Dichi/nson  v  Orand 
Jwidion  Comal  Compamy  does  not  apply,  and  the  defendant  is 
entitled  to  get  rid  of  this  also  for  the  purpose  of  cultivating  his 
land  in  any  way  he  pleases.  With  respect  to  the  last  and  most 
important  point,  which  relates  to  the  interference  with  the  flow  of 
the  water  to  the  Lower  Gin  bank,  we  must  look  to  the  deed,  for 
the  plaintiff's  rights  to  that  water  depend  solely  upon  the  deed. 
By  that  instrument  the  defendant  conveys  to  the  plaintiff  the  Gin 
bank,  *  together  with  all  ways,  waters,  water-courses,  liberties, 
privileges,  rights,  members  and  appurtenances  to  the  same  dose 
and  piece  of  land  belonging  or  appertaining.' "  Now,  this  right 
to  this  water  would  not  pass  independently  of  the  deed,  as  the 
plaintiff  would  have  no  right  to  water  in  alieno  sclo.  Katoral 
water-courses  are  like  ways  of  necessity.  The  right  to  have  a 
stream  running  in  its  natural  direction  does  not  depend  on  a  sup- 
posed grant,  but  is  jure  ruUwnB^  But  if  the  stream  is  artificial, 
no  such  right  exists.  This  is  not  a  natural  water-course ;  but  the 
plaintiff  is  entitled  to  the  flow  of  this  water,  under  the  conveyance 
which  gives  it  to  him,  by  the  terms  of  the  grant.  It  is  unneces- 
sary to  try  whether  this  right  passed  under  the  proviso,  which 
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however  thrQws  light  upon  the  grant,  and  shows  that  this  water 
was  intended  to  be  conveyed.  The  proviso  is  for  the  benefit 
of  the  defendant,  and  gives  him  the  right  to  apply  any  water  flow- 
ing through  his  land  for  certain  specified  purposes ;  but  when  he 
has  taken  such  water,  he  is  bound  to  return  the  surplus  into  its 
usual  channel  in  the  water-course  at  a  certain  place. 

The  defendant  has  no  right  to  make  any  permanent  diversion 
of  the  water.  He  may  take  away  the  water  in  buckets,  or  by  any 
other  mode  of  conveyance,  for  domestic,  agricultural  or  manufac- 
turing purposes ,  but  when  he  has  taken  what  he  wants,  he  is 
bound  to  return  the  surplus  into  its  usual  channel  at  the  place 
mentioned  in  the  plan  for  the  use  of  the  plaintiff,  and  he  can- 
not divert  the  water  It  seems  to  me  clear  on  looking  at  the  pro- 
viso, what  the  defendant  grants  to  the  plaintiff  by  the  conveyance, 
and  the  defendant  is  not  entitled  to  more  than  what  is  reserved 
to  him  by  the  proviso.  He  has  permanently  diverted  the  water 
by  placing  it  under  lock  and  key,  and  by  so  doing  has  deprived 
the  plaintiff  of  the  use  of  it.  I  am,  therefore,  of  the  opinion  that 
the  verdict  ought  to  be  entered  for  the  defendant  as  to  the  first 
two  causes  of  action ,  and  as  to  the  third,  the  verdict  entered  for 
the  plaintiff  should  stand. 

Ssa  882.  Rule  In  Waffle  ▼.  N.  T.  0.3R.  R.  Co.-  In  Waffle  V.  N,  T. 
Central  R.  R.  Co.^  the  question  as  to  the  right  of  parties  to  deal 
with  surface  water  arising  upon  their  premises,  when  its  diversion 
affected  the  value  of  mill  property  in  part  dependent  upon  such 
water  for  its  motive  power,  was  very  ably  discussed  and  disposed 
of  by  Johnson,  J. 

In  that  case  the  defendants,  in  the  construction  of  their  rail- 
road, at  a  distance  of  about  two  miles  from  the  plaintiff's  mill,  for 
the  protection  of  their  road-bed,  dug  two  ditches  or  trenches,  one 
on  either  side  of  their  road,  to  protect  the  embankment. 

The  plaintiff  had  a  mill  and  mill-pond  on  a  stream  formed,  in 
the  main,  I  should  judge  from  the  statement  of  the  case  by  the 
court,  from  the  surface  waters  arising  from  the  low  boggy  lands 
in  the  vicinity.    The  effect  of  the  construction  of  the  defend- 

>  08  Barb.  (N.  T.  S.  G.)  421. 
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ant's  road,  and  the  ditches  referred  to,  was  to  prevent  the  water 
from  going  to  the  plaintiff's  mill  in  its  nsnal  volume  in  drj  sea- 
sons, and  caused  it  to  be  discharged  there  in  such  volumes  in 
times  of  high  water,  that  the  plaintiff  could  not  use  it  for  the 
operation  of  his  mill,  but  was  compelled  to  throw  open  his  flood- 
gates and  allow  it  to  run  to  waste.  The  case  was  ably  argued  for 
the  plaintiff,  and  the  court  say : 

^'  There  is  no  dispute  about  the  facts  in  this  casa  The  plaint- 
iff's saw-mill  is  upon  a  small  stream,  nearly  two  miles  below  the 
point  where  the  defendant's  road  crosses  such  stream.  At  that 
point  the  land  is  naturally  low  and  marshy,  and  the  defendants, 
in  constructing  their  road,  raised  the  bed  thereof  above  the 
natural  surface  of  the  land,  by  excavations  on  each  side,  which 
made  ditches,  by  means  of  which  the  surface  water  of  this  low, 
marshy  land  was,  for  a  considerable  distance,  drawn  off  and 
passed  into  this  stream  on  each  side  of  the  road-bed,  where  the 
stream  is  crossed  by  the  road.  These  ditches  are  wholly  upon 
the  defendants'  land,  and  conduct  the  surface  water  into  this 
stream  upon  their  own  land.  The  only  cause  of  action  stated  in 
the  complaint  is,  in  substance,  that,  by  means  of  these  ditches, 
the  water  from  this  low  land  is  drawn  off  and  conveyed  into  this 
stream  more  rjpidly  than  it  would  be  otherwise ;  and  in  the  wet 
season,  and  in  times  of  flood  and  high  water,  filled  the  stream 
and  the  plaintiff's  pond  so  full,  and  increased  the  volume  of 
water  to  such  an  extent,  that  he  could  not  use  the  same,  but  was 
compelled  to  open  his  gates  and  let  the  water  flow  without  using 
the  same ;  and  that,  as  the  dry  season  came  on,  the  water  was,  by 
the  same  means,  drawn  off  so  rapidly  from  these  low,  wet  grounds, 
that  the  stream  did  not  keep  up  as  it  did  before,  and  the  supply 
which  said  stream  was  accustomed  to  receive  gradually  from  such 
wet  lands  was  earlier  exhausted,  and  the  plaintiff's  mill  thereby 
was  compelled  to  lie  idle  and  unemployed  for  want  of  water  for 
a  much  longer  period  than  formerly,  and  a  much  longer  period 
than  it  would  had  these  drains  not  been  made.  The  testimony 
tended  to  sustain  these  allegations  in  the  complaint.  It  appeared 
from  the  evidence  that  there  was  no  natural  outlet  or  water-course 
from  this  low  wet  land  into  the  creek,  but  a  gentle  and  gradual 
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inclination  of  the  snrfaoe  for  a  long  di&tanoe  toward  the  stream. 
The  defendant's  ditches  extended  through  these  lands  for  a  dis- 
tance of  over  two  miles,  and  it  appears  that  the  owners  of  the 
lands  along  this  distance,  adjacent  to  the  railway,  have  availed 
themselves  of  the  defendant's  ditches,  and  drained  the  sorf ace 
water  from  their  lands,  bj  means  of  ditches  through  the  same, 
emptying  into  the  defendant's  ditches.  By  these  means  the  sur- 
face water  is  discharged  from  these  wet  lands,  and  the  same  are 
rendered  tillable  and  productive,  instead  of  remaining  waste 
lands,  and  serving  as  a  mere  reservoir  to  hold  water  for  the  use  of 
the  plaintifiPs  mill,  for  a  few  more  days  or  weeks  each  summer. 
It  is  entirely  dear  that  these  facts  constitute  no  cause  of  action. 
Eveiy  person  has  the  unquestionable  right  to  drain  the  surface 
water  from  his  own  land,  to  render  it  more  wholesome,  useful  or 
productive,  or  even  to  gratify  his  taste  or  will,  and  if  another  is 
inconvenienced  or  incidentally  injured  thereby  he  cannot  complain. 
No  one  can  divert  a  natural  water-course  and  stream  through  his 
land  to  the  injury  of  another  with  impunity,  nor  can  he,  by  means 
of  dr^ns  or  ditches,  throw  the  surface  water  from  his  own  land 
upon  the  land  of  another  to  the  injury  of  such  other.  But  where 
a  person  can  drain  his  own  land  without  turning  the  water  upon 
the  land  of  another,  or  where  it  can  be  done  by  drains  emptying 
into  a  natural  stream  and  water-course,  there  can  be  no  doubt  of 
his  right  thus  to  drain,  even  though  the  effect  may  be  to  increase 
the  volume  of  water  unusually  at  one  season  of  the  year  or  to 
diminish  the  supply  at  another. 

No  one  can  be  required  to  suffer  his  land  to  be  used  as  a  reser- 
voir or  water  table  for  the  convenience  or  advantage  of  others. 
This  principle  is  laid  down  by  all  the  judges  in  Rawsitron  v.  Toy- 
lor}  It  is  also  recognized  as  the  true  rule  by  Dknio,  Ch.  J.,  in 
QoodcHLe  v.  TutSie^  where  he  says :  "  In  respect  to  the  nmning  off 
of  surface  water  caused  by  rain  or  snow,  I  know  of  no  principle 
which  will  prevent  the  owner  of  land  from  filling  up  the  wet  and 
marshy  places  on  his  own  soil,  for  its  amelioration  and  his  own 
advantage,  because  his  neighbor's  land  is  so  situated  as  to  be 
incommoded  by  it.     Such  a  doctrine  would  militate  against  the 

>  11  Exch.  889.  *  29  N.  Y.  459,  at  page  467. 
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well-eettled  rule  that  the  owner  of  land  has  fall  dominion  over 
the  whole  fspace  above  and  below  the  surface."  In  JUiUar  v.  Zau- 
hachy^  Thompson,  J.,  in  delivering  the  opinion  of  the  oonrt,  says: 
^^  No  doabt  the  owner  of  land  through  which  a  stream  flows  may 
increase  the  volume  of  water  by  draining  into  it,  without  any  liar 
bility  to  damages  by  a  lower  owner.  He  must  abide  the  contin- 
gency of  increase  or  diminution  of  the  flow  in  the  channel  of  the 
stream,  because  the  upper  owner  has  the  right  to  all  the  advanta- 
ges of  drainage  or  irrigation,  reasonably  used,  which  the  stream 
may  give  him."  * 

Sec.  383.  Rule  in  Waffle  ▼.Portor^  In  a  New  York  ease 'the  ques- 
tion as  to  the  right  of  the  owner  of  land  to  improve  a  spring  upon 
his  own  premises  for  his  own  use  and  convenience  arose.  It 
seemed  that  the  defendant  owned  land  adjoining  the  plaintiff's, 
and  that  he  dug  out  and  tubed  a  spring  thereon  for  his  own  use 
and  convenience.  The  spring  overflowed  and  the  water  therefrom 
passed  on  to  the  plaintifiP's  premises,  to  recover  the  damages  arising 
from  which  this  suit  was  brought. 

The  plaintiff  was  nonsuited  and  the  case  passed  to  tJie  Supreme 
Court  on  exception.  In  delivering  the  opinion  of  the  court,  John- 
son, J.,  said :  "  I  have  been  imable  to  find  any  adjudged  case  like 
this  in  its  facts,  or  bearing  any  near  analogy  to  it  Had  it  been 
the  case  described  in  the  complaint,  of  digging  a  pit,  well  or  foun- 
tain, by  the  defendant,  and  opening  and  exposing  divers  springs 
by  such  excavation,  which  filled  up  the  pit  or  well,  and  overflowed 
the  same,  and  ran  from  thence  upon  the  plaintiff's  premises,  where 
the  water  from  such  springs  had  not  been  accustomed  to  flow,  and 
did  not  naturally  go,  I  should  have  no  doubt  that  it  would  give 
a  right  of  action  to  the  plaintiff,  should  he  be  injured  thereby. 
The  case  would  fall  within  the  maxim, '  Sio  utere  tuo  ut  alimum 
non  Icedaa.^  But  no  such  case  is  made  by  the  evidence  on  either 
side.  There  was,  and  had  been,  as  far  back  as  any  one  appears  to 
have  any  knowledge  of  the  premises,  a  living  spring  upon  thede- 

»  47  Penn.  St.  154.  WilliamB  9.  Gale.  8  H.    &  J.  (Md.) 

s  Kanffrnan  v.  Groisemer,  36  Penn.    381.  „ 

St.  407;  Martin  «.  mddle,  id.  410,  note;       •  Waffle  f>.  Porter,  61  Barb.  (N.  T.) 
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fendanf  s  premifles  at  the  place  where  he  made  his  excavation,  snr- 
rounded  by  a  wet,  marahj  piece  of  gronnd,  where  cattle  were  ac- 
castomed  to  be  watered,  and  water  obtained  for  use.  This  was 
immediately  adjacent  to  the  plaintiff's  land,  which  lay  below  the 
defendant's.  The  natural  outlet  and  water-course  for  this  marsh 
and  spring  was  over  the  plaintiff's  land,  and  naturally  could  go 
nowhere  else.  This  the  plaintiff  does  not  deny,  but  substantially 
admits,  though  he  does  not  admit  that  it  was  at  aU  times  a  flowing 
spring.  The  defendant  in  order  to  make  a  more  convenient  and 
suitable  place  for  watering  his  stock,  dag  out  this  spring  to  a  depth 
of  two  or  three  feet  below  the  surface,  and  placed  therein  a  curb 
made  from  the  trunk  of  a  hollow  tree,  between  two  and  three  feet 
in  diameter,  and  five  or  six  feet  in  length.  The  top  of  the  tube 
was  placed  nearly  two  feet  above  the  surface  of  the  ground,  and 
about  four  inches  above  the  surface  a  hole  was  cut,  an  inch  or  more 
in  diameter,  for  the  escape  of  the  water  from  the  curb.  The  water 
never  overflows  the  curb,  nor  rises  above  the  hole,  but  runs  con- 
stantly from  the  hole  in  larger  or  smaller  volume,  as  the  season 
varies.  There  was  a  conflict  of  evidence  in  regard  to  the  fact 
whether  more  water  flowed  from  this  curb,  and  upon  the  plaint- 
iff's land,  now,  than  flowed  formerly  from  the  spring  and  marshy 
place  before  the  excavation ;  and  had  the  right  of  action  depended 
upon  this  question,  the  case  should  have  been  submitted  to  the 
jury.  But  in  my  opinion  the  right  of  action  does  not  turn  upon 
that  question,  nor  upon  the  question  whether  the  plaintiff's  land 
is  more  or  less  injured  by  the  escape  of  the  water  through  it. 
The  natural  outlet  and  water-course  from  this  spring  having 
been  always  through^ the  plaintiff's  land,  the  defendant  had  an 
easement  there  for  the  flow  of  that  water.  It  was  his  water- 
course, and  ^if  by  reason  of  the  improvement  of  this  spring  an 
additional  quantity  of  water  was  made  to  pass  through  it  at  cer- 
tain seasons  of  the  year  to  the  plaintiff's  injury,  it  was  dcrniwu/m 
absque  injuria^  within  the  principle  of  Waffle  v.  N.  T.  Cent.  R, 
R.  Co.  The  case  is  quite  different  in  principle  from  that  of 
drainage  of  falling  or  standing  water,  which  has  no  natural  outlet, 
upon  the  lands  of  another.  But  even  there,  a  party  may  law- 
fully drain  his  lands  into  a  natural  water-course  without  being 
liable  to  an  action  for  the  consequential  injury  to  those  living  upon 
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the  banks  of  sach  streain.  I  am  prepared  to  hold  that  every  owner 
of  land  has  the  right  to  clean  ont  and  tube  or  wall  up  a  natural 
spring  upon  his  own  land,  for  his  own  nse  and  oonvenienoe,  when 
he  does  not  thereby  change  the  natural  coarse  of  the  flow  of  the 
water  therefrom,  and  make  no  change  to  the  injury  of  another, 
except  what  may  resolt  from  an  increased  flow  of  water  in  the 
natural  channel  and  outlet  of  such  spring.  It  is  not  such  a  wrong- 
ful use  of  the  easement  or  abuse  of  the  right  as  will  give  a  right 
of  action  to  the  owner  of  the  servient  estate.  It  is  a  questipn 
simply  as  to  whether  an  unlawful  or  improper  use  has  been  made 
of  the  natural  easement  by  the  defendant.  In  the  view  I  hsive 
taken,  no  unlawful  use  has  been  made,  and  the  case  was  properly 
decided  at  the  Circuit  upon  the  plain  facts.  The  case  might  verv 
properly  have  been  submitted  to  the  jury,  and  probably  would 
have  been  had  the  request  been  made  by  the  pbdntifPs  connfiel. 
But  as  no  such  request  was  made,  and  the  law  was  properly 
applied  to  the  facts  established  by  the  evidence,  the  exception  to 
the  decision  is  not  well  taken.  The  judgment  must  therefore 
be  aflSrmed. 

Sec.  384.  Rule  In  Poppl«w«U  ▼.  Hodgldiifloii. — In  Popplevodl  v. 

Hodghimson^  the  rights  of  parties  to  drain  their  lands  when  the 
effect  of  such  drainage  would  be  injurious  to  others  was  fully 
discussed.  In  that  case  the  plaintiff  was  the  mortgagee  in  receipt 
of  the  rents  of  the  land,  with  the  houses  and  other  buildings 
thereon,  with  sculleries,  ash-pits,  privies  and  yard  wall. 

The  defendant  was  a  builder,  and  in  1867  made  the  excavation 
and  built  the  walls  of  a  church  called  St.  GabrieFs  Church,  on 
land  separated  from  the  plaintiff's  land  by  a  passage  four  feet 
wide.  On  the  21st  of  April,  1836,  Wilbraham  Egerton,  being 
seized  in  fee  of  the  land  on  which  the  plaintiff's  cottages  as  well 
as  the  church  was  afterward  built,  conveyed  the  land  for  building 
purposes,  subject  to  a  chief  rent,  to  Mr.  Samuel  T.  Harding. 
On  the  11th  of  April,  1864,  Harding  conveyed  to  Coleman  for 
building  purposes,  a  portion  of  the  said  land,  on  which  the 
plaintiff's  cottages  were  afterward  built.  On  the  15th  April,  1864, 
Coleman  mortgaged  the  same  to  plaintiff.  On  24th  April,  1864, 
Harding  conveyed  to  Coleman  the  remaining  part  of  the  land 
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on  which  plaintifPs  cottages  were  afterward  built.     On  30th 
April,  1861,  Ooleman  mortgaged  the  same  to  plaintifiE.    On  3d 
June,  1864,  Harding  conveyed  to  one  Esdaile  the  adjoining 
land,  on  which  said  excavation  was  made  and  the  church  built, 
and  by  sucoeasiye  conveyances  the  same  became  absolutely  vested 
in  certain  persons  as  church  trustees,  for  the  purpose  of  erect- 
ing a  church  thereon.     The  church  trustees  entered  into  a  contract 
with  the  defendant  for  making,  and  the  defendant  made,  the 
excavations,  and  erected  the  waUs  of  said  church  under   the 
superintendence  of  the  architect  of  the  trustees,  and  with  their 
authority.      The  land  on  which  the  plaintifPs  cottages  were 
erected,  also  the  land  on  which  the  excavations  were  made  and 
the  said  church  walls  erected,  were  considerably  lower  than  the 
adjoining  land,  and  were  uneven  and  on  a  slope  at  the  bottom 
of  which  there  had  been  pits  of  water ;  and  said  lands  had  been 
used  for  the  purposes  of  shooting  thereon  rubbish  and  wet  sweep- 
ings, alops,  and  other  refuse  from  the  streets,  and  were  spongy 
and  charged  with  moisture.     Coleman,  in  building  the  plaintiff's 
cottages,  leveled  the  surface  of  the  land  and  did  not  drain  the 
same  and  dig  the  foundations  to  equal  depth,  so  that  some  parts 
penetrated  into  the  natural  soil,  and  other  parts  rested  on  the 
rubbage    and   refuse,   without    previously   draining    the    same. 
The  cottages  so  built  were  termed  jury-built  cottages,  and  were 
continually  undergoing  repairs  down  to  the  time  of  the  exca* 
vations  made  by  defendant.      In  making  excavations  for  the 
walls  of  the  church  it  was  necessary  for  the  defendant  to  exca- 
vate down  to  the  natural  soil,  and  until  he  got  a  good  foundation 
therein  in  some  places  to  the  depth  of  from  ten  to  twenty  feet  be- 
low the  level  of  Ely  street     In  the  operation  of  making  the  exca- 
vation, and  in  consequence  of  the  depth  to  which  it  was  necessary 
for  the  defendant  to  go,  the  wet,  spongy  land  on  which  the  plaint- 
ifTs  cottages  were  erected  became  drained  and  the  water  drawn 
from  under  the  surface  thereof.    In  consequence  of  such  draining 
of  the  water,  the  land  under  the  pbdntifi's  cottages  subsided,  and 
thereby  caused  the  walls  and  structure  of  the  sculleries,  ash-pits 
and  privies  to  subside  and  crack  to  a  greater  extent  than  before  the 
excavations.     The  excavations,  and  also  the  erection  of  the  church 
walls  and  filling  in  of  excavations,  were  all  done  with  proper  care, 
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and  the  enbBidence  was  attributable,  not  to  the  falling  in  of  the 
plaintiff's  land^  but  to  the  subsidence  of  such  land  caused  by  the 
drawing  off  the  underground  water  from  the  wet  and  moist  land  hj 
the  excavation  being  made  by  the  defendant  in  the  adjoining  land 
at  the  lower  levels  above  mentioned.  The  plaintiff's  land  would 
have  subsided  by  reason  of  the  excavations,  even  if  the  buildings 
had  not  been  erected  thereon,  but  the  land  would  have  sustained 
no  appreciable  damage.  The  defendant  was  not  guilty  of  n^Ii- 
gence  and  unskillf  ulness.  The  question  for  the  court  was  whether, 
under  the  circumstances,  the  plaintiff  was  entitled  to  recover  for 
the  damages  caused  by  the  tapping  and  drawing  off  water  from 
plaintiff's  land.  The  conveyance  from  Harding  to  Coleman  was  a 
conveyance  in  fee,  in  consideration  of  rent  charge  reserved  out  of 
the  land,  and  contained  covenant  by  Coleman  that  he,  his  heirs, 
executors,  administrators  or  assigns,  would  pay  the  said  rent 
charge,  and  also,  within  the  space  of  six  months,  erect,  build  and 
finish  upon  the  land  conveyed,  ten  dwelling-houses,  sufficient  to 
cover  said  rent,  and  would  keep  them  in  sufficient  repair. 
CooKBUBN,  C.  J.,  said :  "  There  is  no  general  rule  of  law  by 
which  the  owner  of  land  can  be  prevented,  under  such  circum- 
stances as  these,  from  draining  off  the  water  for  the  improvement 
of  his  land.  It  is  well  settled  that  an  owner  cannot  withdraw 
his  soil  so  as  to  deprive  the  adjacent  owner's  land  of  its  natural 
support ;  it  is  also  well  settled  that  where  houses  have,  by  length 
of  time,  acquired  a  right  of  support,  the  owner  of  adjacent  land 
cannot  withdraw  his  soil  so  as  to  deprive  them  of  that  support. 
It  is  no  removal  of  adjacent  soil  which  does  the  mischief  here,  but 
simply  the  effect  caused  by  the  removal  of  the  water  through 
drainage.  It  may  be  that  when  there  is  a  grant  for  a  specific  pur- 
pose, on  the  principle  that  no  man  can  derogate  from  his  own 
grant,  a  grantor  may  be  prevented  from  doing  any  thing  which 
would  injure  the  grantee's  land  in  reference  to  that  specific  pur- 
pose for  which  it  was  granted.  It  may  be,  in  the  case  put  by  Mr. 
Holker  by  way  of  example,  his  contention  would  be  well  founded. 
If  the  persons  who  conveyed  a  part  of  Chat  Moss  for  the  express 
purpose  of  making  a  railway  upon  it,  were  to  drain  some  part  of 
the  Moss  so  near  to  the  railway  as  thereby  to  draw  off  the 
water  and  loosen  the  foundation,   there  might  perhaps  be  a 
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right  of  action,  on  the  principle  that  none  can  be  allowed 
to  derogate  from  his  own  grant;  but  however  that  might  be, 
that  principle  does  not  apply  here  for  this  reason:  The  lands 
of  both  parties  are  derived  from  a  common  grantor.  And  it 
most  be  taken  as  to  the  conveyance  of  the  lands  of  the  plaintiff 
that  they  were  conveyed  for  building  purposes  to  this  extent, 
viz. :  that  there  was  a  stipulation  that  the  grantee  should  build 
a  sufficient  number  of  houses  to  secure  the  rent,  but  really 
I  can  see  nothing  which  would  at  all  warrant  the  implication  of 
a  condition  that  the  grantor  would  not  do  with  the  adjoining  land 
that  which  is  incident  to  the  ordinary  purposes  for  which  land  is 
used,  and  especially  to  the  purpoees  to  which  the  grantee  might 
anticipate  it  would  be  applied.  In  this  case  the  land  was  in  the 
vicinity  of  a  populous  town,  and  both  the  land  conveyed  and 
the  land  retained  would  obviously  be  applied  to  building  pur- 
poses. Would  it  be  under  such  circumstances  reasonable  to  sup- 
pose that  none  of  the  adjoining  land  would  be  applied  to  build- 
ing purposes,  and  if  so  applied,  it  would  not  be  convenient  to 
deal  with  it  as  has  been  done  here  ?  The  buildings  might  be 
larger  or  smaller,  and  it  might  therefore  become  necessary  to 
excavate  and  drain  to  a  greater  or  less  depth.  It  so  happens  that 
here  a  church  was  built,  and  to  make  the  foundations  secure,  it 
became  necessary  to  drain  somewhat  deeper  than  if  a  lighter 
building  were  erected.  The  argument  is  that  the  plaintiffs  land 
was  conveyed  for  building  purposes,  but  there  was  nothing  in  that 
to  warrant  the  grantee  in  supposing  that  the  adjoining  land,  being 
also  applicable  to  building  purposes,  would  be  wanted  only  for 
buildings  of  the  same  description  as  those  on  his  own  land.  We  can- 
not understand  these  circumstances  imply  a  covenant  not  to  apply 
such  adjoining  land  to  those  purposes,  and  to  drain  for  the  purpose 
of  obtaining  a  soUd  foundation,  and  for  the  convenience  and  advan- 
tage of  the  occupiers  of  the  buildings  which  might  be  put  there. 
There  is  no  general  obligation  at  law  not  to  drain,  and  the  obli- 
gation can  only  arise  from  the  appUcation  of  the  principle  that  no 
one  can  be  permitted  to  derogate  from  his  own  grant.  Now  the 
grant  here  for  building  purposes  could  give  no  reason  to  suppose 
that  the  grantor  meant  to  withdraw  the  adjacent  land  from  the 
most  useful  and  natural  purposes  to  which  it  might  be  put,  or  to 
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prevent  himself  from  doing  with  it  what  is  naturally  incid^it  to 
each  porposes.  I  think,  therefore,  that  there  i&  no  reason  for 
implying  any  such  covenant  on  the  part  of  the  grantor  as  is  here 
suggested,  and  that  our  judgment  must  be  for  the  defendant." 
Thus  it  will  be  seen  that  a  person  may  drain  his  land  and  relieve 
it  of  the  water  lying  inert  upon  the  surface,  or  that  is  under  the 
surface  mingled  with  the  soil  itself,  and  that  if  his  neighbor  is 
damaged  thereby  it  is  ^^  daamhum  absque  ir^uriaJ^ 

Sec.  385.  8«nrltade  upon  lowmr  artatM.  — By  the  civil  law  the 
owner  of  higher  ground  has  a  servitude  upon  the  lower  estates, 
to  the  extent  of  the  discharge  of  all  the  surface  water  from  the 
higher  estate,  and  the  owner  of  the  lower  estate  cannot  prevent 
the  water  from  passing  over  his  land. 

Indeed  these  natural  servitudes  maybe  said  to  be  cotemporane- 
ous  with  the  right  of  property  itself.*  Every  land-owner,  jure 
natv/rcB,  has  a  right  to  the  continual,  natural  flow  of  running 
streams  through  his  land,  and  no  owner  above  or  below  him  on 
the  stream  has  a  right  to  interfere  with  this  right  to  his  prejudice. 
A  servitude  is  imposed  upon  his  estate,  and  every  estate  through 
wliich  the  stream  flows,  to  receive  and  transmit  it,  without  let  or 
hindrance.  This  is  a  na^ral  servitude,  reciprocal  in  its  nature, 
and  binding  upon  each  estate  through  which  the  stream  flows. 
Neither  estate  can  rid  itself  of  it,  and  neither  estate  can  unreason- 
ably violate  the  obligations  that  it  imposes  without  becoming 
liable  for  aU  the  damage  resulting  therefrom. 

It  is  upon  the  same  principle  that  the  servitude  of  receiving 
and  discharging  the  surface  water,  arising  from  purely  natural 
causes,  is  imposed  upon  a  lower,  in  favor  of  a  higher  estate.' 
Although,  as  will  be  seen  hereafter,  this  is  not  a  reciprocal  servi- 
tude, as  the  owner  of  the  higher  estate  may,  if  he  elects  to  do  bo, 
entirely  divert  the  water  from  the  lower  estate,  or  deal  with  it  as 
he  pleases,  so  that  he  does  not  thereby  injure  others  in  its  dis- 

>  PaTdeBsuB,  Tr.,  des  Serr.,  Intro-  Tootle  «.   Clifton,  23  Ohio  St.  847; 

dnction  I.  Miller  v.  Laabacli,  47  Penn.  St  154; 

1  Chasemore  «.  RiehardB,  7  H.  L.  Lattimore  «.  Davis,  14  La.  161 ;  Bel- 

CaB.  340;   Shnnr  9.  Piffgott,  3  Balat.  lows  v,  Sackett,  15  Barb.  (N.  Y.)  96; 

840 ;  GUham  v.  R.  R.  Co.,  49  111.  484 ;  Kaaffknan  «.  Grieeemer,  26  Penn.  St. 

Gormlej    v.    Sanford,    62   111.    158;  407;  Laamier  «.  Frands,  28  Mo.  181. 
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chai^.^    But  this  servitude  only  exists  in  favor  of  the  dominant 
estate  to  the  extent  of  receiving  and  dischargiog  water  therefrom 

*  Broadbent  v.  HamBbotham,  11  Ex.  nored,  and  which    will   stand    as   a 

602;  Waffle  v.  B.  R.  Co.,  58  Barb.  (N.  serious  obstruction  to  the  innovation 

Y.)  413;  Livingston  «.  McDonald,  21  upon  the  doctrine  stated  in  the  text 

Iowa,  100  ;  Frazier  o.  Brown,  12  Ohio  of  a  doctrine  so  unjust  and  serious  in 

8i.  294;  Ooodale  v.  Tuttle,  29  N.  Y.  its  consequences    as  that  which  ex- 

^7;  Bowlsbj  v.  Speer,  81  N.  J.  L.  empts  a  person  or  corporation  from 

852.  liability  for  damages  resulting  from 

In  WUson  v.  Mayor,  1  Den.  (N.  Y.)  the  taming  of  surface  water  upon  the 

595,  this  rale  was  applied  to  munici-  land  of  another,  at  any  time  when  his 

pal  corporations  in    the   grading  of  own  convenience,  or  his  caprice  even, 

streets.     See,  also,  Noonan  v.  City  of  may  require  or  dictate  it.    In  Adams 

Albany,  79  N.   Y.  470;  85  Am.   Rep.  «.   Walker,  84  Conn.  466,  an  action 

540  ;  GilUson  v.   City   of  Charleston,  was  brought  for  an  injury  caused  by 

16  W.  Va.  282;  87  Am.  Rep.  768  ;  the  turning  the   surface  water  which  ac- 

rale  being  that  such  corporations  have  cumulated  on  the  defendant's  lot  from 

no  greater  rights  in  respect  of  collect-  rain  and  the  melting  of  snow  upon 

ing  surface  water  from  its  lands  and  the  adjoining  lot  of  the  plaintiff.   The 

streets  into  an  artificial  diannel,  and  defendant  claimed  the  right  to  grade 

discharge  it  upon  the  lands  of  another,  his  own  lot  as  he  pleased, and  that  if  he 

than  an  individual  has.    Andrews,  did  this  for  any  lawful  purpose  of  his 

J.,  in  Noonan  v.  Albany,  an^ /  Weet  own,  as  to  prevent  the  surface  water 

9.  Brockport,  16  N.  Y.  172;  Attorney-  from  flowing  into  his  well,  and  had  no 

General  V.  Leeds  Corporation,  L.  R.,  5  malicious    intention    to    injure    the 

Ch.  App.  588  ;  Byrnes  o.  Cohoes,  67  plaintifT,  he  was  not  liable  for  any  in- 

N.  Y.  204  ;  Haskell  o.  New  Bedford,  jury  resulting  consequentially  there- 

108  Mass.  208  ;  O'Brien  v,  St.  Paul,  from    by    the   surface    water   being 

25  Minn.  888  ;  88  Am.   Rep.  470 ;  Au-  turned  by  such  grading  directly  upon 

rora  «.  Reed,  57  111.  29;  11  Am.  Rep.  1.  the  plaintifiTs  lot  where  it  had  not  pre- 

In  McCormick  o.  Kansas  City,  etc.,R.  viously  flowed;     "The  claim,"  said 

R. Co., 70 Mo.  859; 85 Am. Rep. 481,this  Hinman,  J.,  "is  briefly  this,  that  the 

rale  was  applied  to  a  railroad  com-  defendant  might  lawfully  so    grade 

pany.    There  are  cases,  however,  in  his  own  lot  as  to  turn  the  surface 

which  this  rule  is  not  recognized,  and  water  which  incommoded  him  upon 

in  which  it  is  held  that  a  person  is  the  plaintiff's  lot  to  her  injury,  if  he 

not  liable  for  dafmages  occasioned  by  had  no  malicious  motive  and  was  seek- 

the  taming  of  mere  surface  waters  ing  onlv  his  own  benefit."     And  we 

from  his  own  land  apon  the  land  of  think  the  court  was  understood  by 

another  ;  Greeley  v,  Maine  Central  R.  the  jury  as  sanctioiiing  this  daim  in 

B.  Co.,  58  Me.  200,  and  that  a  muni-  that  part  of  the  charge  where  they 

dpal  corporation  ia  the  lawful  exer-  were  told,  that  **  if  they  should  find 

dse  of  its  right  to  raise   or    grade  that  the  defendant  in  grading  his  lot 

Btrsets  is  not  responsible  for  damages  formed  a  basin  thereon,  and  that  he  did 

nsulting  from  surface  water  turned  this  merely  to  prevent  the   surface 

opon  the  lands  of  a  citizen  thereby;  water  from  running  into  his  well  or  do- 

Inagg  V.  Worcester,  18  Gray  (Mass.),  ingother  damages  to  his  premises,  and 

601 ;  Atchison  v.  ChalUs,  9  Kans.  608;  if  in  consequence  of  such  grading  and 

O&rr  V.  Northern  Liberties,  85  Penn.  the  forming  Y>f  such  basin  the  water 

St.  828;  Roll  9.  Augusta,  84  Ga.  826  ;  passed  from  the  defendant's  land  upon 

Hills   V.   Brooklyn,    82    N.   Y.   489  ;  the  land  of  the   plaintiff  in  greater 

Clark  V.  Wilmington,   5  Harr.  (Del.)  quantities  and  in  mfferent  places  than 

643 ;  Pftrkfl  v.  Newbaryport,  10  Gray  it  had  done  before,  the  defendant  is 

(Mass.),  28  ;  Bangor  v.  Laiisil,51  Me.  not  liable  therefor."    The  court  un- 

521;  Franklin  «.  Fiak,  18  Allen  (Mass.),  donbtedly  did  not  mean  to  be  under^ 

^1 ;  Gannon  «.  Hargadon  10  id.  106.  stood  as  instractinff  the  jury  that  a 

Bat  opposed  to  these  is  an  array  of  party  might  lawfully  turn  the  surface 

aathorittes  too  respeetable  to  be  ig-  water  which  was  InconYenient  to  him- 

66 
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that  ariseB  from  purely  natural  causes.^  The  owner  of  the  domi- 
nant estate  cannot  lawfully,  by  artificial  means,  change  either  ita 
cooree  or  volume,'  and  if  he  does,  he  thereby  creates  a  nuisance 
which  the  owner  of  the  servient  estate  may  abate,  or  for  which 
he  may  maintain  an  action.' 

self  directly  upon  his  neiglibor's  lot,  limited  to  a  reasonable  use  of  his  lot 

jet  we  think  this  is  the  purport  of  his  in  respect  to  such  grading  and  oon- 

Ekrtof  the  charge.     The  grading  of  sequent  taming  of  the  water.     The 

s  lot  is  spoken  of  as  having  been  jury  therefore  most,  we  think,  have 

done  for  the  mere  purpose  of  prevent-  understood  that  the  defendant  had  an 

ing  his  surface  water  from  running  absolute  right  to  get  rid  of  the  incon- 

into  his  well,  or  doing  other  damage  venienoe  arising    from    the   surfaoe 

to  his  premises.     There  was  surfooe  water  upon  his  land  hj  turning  it 

water  on  his  lot  which  injured  his  directly  upon  the  land  of  the  plaintiff, 

well,  and  to  get  rid  of  it  he  so  graded  As  thus  understood  the  charge  wu 

his  land  as  to  throw  it  upon  the  land  clearly  wrong  according  to  welTesttb- 

of  tiie  plaintiff,  and  the  jury  were  in  lished  and  Mknowled^ad  principles  ; 

substance  told  that  for  the    injury  andj  we  do  not  feel    it  necessary  to 

thus  caused  no  action  would  lie  unless  enter  further  into  the   prindples  of 

there  was  an  express  intention  to  in-  law  applicable  to  adjacent  land-owners 

jure  the  plaintiff.     As  thus  under-  in  respect  to  rain  or   sur&ice    water, 

stood  the  charge  is  in  conflict  with  the  which    have    been    so    fully  aigaed 

doctrine  that  a  party  has  no  right  to  before  us." 

discharge  tl^e  rain  water  falling  upon        The   doctrine    of  tliis  case  is  sob- 

his  land  or  upon  the  roofs  of  his  build-  tained  by  Rhodes  v.   Cleveland,    10 

ings  upon  the  land  of  his  neighbor.  Ohio,   159 ;    Mayor  v.  Furze,  3  HiU 

It  of  course  is  immaterial  whether  (N.  Y.),  612;    Rochester  White  Lead 

the  water  is  turned  upon  another's  Works  o.    Rochester,   3  N.  Y.  463: 

land  by  means  of  a  spout  or  trough  Barton  v.  Syracuse,  36  id.   54;   Ellis 

projecting  from  the  roof  of  a  build-  v.  Iowa  City,  29  Iowa,  229;  Tootle  e. 

ing,  or  whether  it  is  led  there  by  a  Clifton,  22  Ohio  St.  247;  Logansport 

gutter  or  ditch, or  turned  upon  it  by  v.    Wright,    25  Ind.   512;    Thurston 

means  of  an   embankment  upon  the  o.  St.  Joseph's,  51  Mo.  610;    Indis- 

side  of  a  hill.     The  effect  is  the  same  napolis  e.  nuffer,  30  Ind.  235 ;  Ashley 

in  turning  the  water  from  its  natural  o.  Port  Huron,  35  Mich.  296;  24  Am. 

course  upon  another's  land,  and  the  Rep.  552;  Aurora  e.  Gillett,  56  111.  133; 

injury  to  the  party  upon  whose  land  Nevins  v.  Peoria,  41  id.  502;  Aurora  ▼. 

it  is  turned  is  the  same  in  either  case.  Reed,  57  id.  80;  Alton  o.  Hope,  68  id. 

The  impression  of   the  charge  upon  167;  Pettigrew  o.  Evansville,  25  Wis. 

the  minds  of  the  jury,  as  we  think  228;  Templeton  o.  Voshloe,  72  Ind. 

they  must  have  understood  it,  must  184 ;  87  Am.   Rep.    150;  Kauffinan  v. 

have  been  the  more  positive  from  the  Griesemer.  26  Penn.  St.  407;  Martin  v. 

circumstance  that  the  court  declined  Riddle,  id.   415;  Butler  o.  Peck,  16 

to  instruct  them,  as  requested  by  the  Ohio  St.  384;    Taylor  e.  Fickas,  64 

plaintiff,  that  the  defendant's  right  of  Ind.  167;  Waffle  v,  N.  Y.  Central  R.R. 

accumulating  and  turning  the  surface  Co.,  58  Bub.  (N.  Y.)  418;  Schlichter  «. 

water  by  means  of  the  grading  of  his  Phlllippy,  67  Ind.  201. 
lot  upon  the  land  of  the  plaintiff,  was 

>  Kaufiman  v.  Griesemer,  26  Penn.  824  ;  Miller  v.  Laubaoh,  47  Penn.  St. 
St.  407;  Martin  e.  Jett,  12  La.  504;  156;  Martin  v.  Riddle,  26  Penn.  St. 
Miller  v.  Laubach,  47  Penn.  St.  155 ;  415 ;  Adams  v.  Walker,  84  Conn.  466; 
Beard  9.  Murphy,  87  Vt.  104 ;  Hays  v.  Laney  v.  Jasper,  89  III.  46. 
Hinkleman,  68  Penn.  St.  824    •  »  Beard  v.  Murphv,  87  Vt.  104;  (Hw- 

>  Ldvingston  e.  McDonald,  21  Iowa,  try  v.  Leland,  81  if .  J.  £q.  386. 
160 ;  Hays  e.  Hinkleman,  68  Penn.  St 
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There  are,  however,  exceptions  made  in  favor  of  the  dominant 
estate,  to  the  extent  that  he  may  make  any  reasonable  use  of  his 
premises  for  agricnltnral  purposes,  and  if,  from  such  reasonable 
use,  the  course  of  the  sur&ce  water  is  changed,  no  action  lies 
therefor.' 

Judge  Bedfibld,  in  a  note  to  the  case  of  Svoett  v.  CuU%^  in 
the  American  Law  Register,  vol.  20,  pp.  19-24,  says :  ^^  The  right 
of  land-owners  to  deal  with  surface  water  and  all  water  mixed  with 
the  soil,  or  coming  from  undeiground  springs,  in  any  manner  they 
may  deem  necessary  for  the  improvement  or  better  enjoyment  of 
their  land,  is  most  unquestionable ;  and  if,  by  so  doing,  in  good 
faith,  and  with  no  purpose  of  abridging  or  interfering  with  any 
of  their  neighbor's  rights,  they  necessarily  do  damage  to  their 
neighbor's  land,  it  must  be  regarded  as  no  infringement  of  the 
maxim  ^^  nio  utere^  6^.,"  but  must  be  held  da/rmvwm,  abaqvs  i/njuria.^ 

Mr.  Washburn,  in  his  excellent  work  on  Easements,  p.  455,  in 
referring  to  this  note,  puts  this  pertinent  query,  ^'  How  far  is  the 
Icmfulnssa  of  the  act  affected  by  the  motwe  in  doing  it  ? "  I 
apprehend  that  Mr.  Kedfield  does  not  intend  to  convey  the  idea 
in  the  note  referred  to,  that  the  motive  with  which  a  lawftQ  act 
is  done  has  any  effect  upon  the  question  of  liability,  but  that 
this  is  one  of  that  class  of  acts  where  the  presence  or  absence  of 
proper  motives  determines  the  question  of  the  lawfulness  of  the 
act  itself.  According  to  his  statement  of  the  law,  the  question 
of  motwe  must  be  coupled  with  a  fair  exercise  of  the  judgment  of 
the  owner  of  the  estate,  as  to  what  is  necessary  for  its  improve- 
ment, and  when  the  two  concur,  that  his  acts  are  lawful,  even 
though  damage  results  to  others  therefrom.  There  can  be  no 
question  that  this  doctrine  is  founded  upon  sound  policy,  and  is 
essential  to  the  proper  development  and  use  of  land,  and  it  seems 
to  me  that,  surrounded  by  the  safeguards  suggested  in  the  note 
referred  to,  it  will  never  be  found  to  operate  harshly.  If  the 
owners  of  land  were  to  be  prevented  from  making  necessary  im- 

1  LiyingatoD  v,  McDonald,  21  Iowa,  liyingston  v.  McDonald,  21  Iowa,  160; 

160  ;  Goodale  v.  Tattle,  29  N.  T.  467 ;  Goodale  v.    Tattle,    29    N.    Y.    467; 

Swett  0.  Catts,  50  N.  H.  439.  Waffle  z/.  R  R.   Co.,  58  Barb.  (N.  Y) 

*  50  N.  H.  489.  418;  Bentz  v,  Armstrong,  8  W.  &  S. 

'  llie  prindple  announced  by  Mr.  (Penn.)  40;  Pixl^  v-  Clark,  86  N.  Y. 

Bedfield  in  the  note  mora  is  Bustained  682;  fSrazier  z^.   Brown,   12  Ohio  St. 

hj  BowlBby  «.  Speer,  31  N.  J.  L.  861;  800.    See  poaf,  p.  897. 
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provementB  thoTeon,  because  in  so  doing  they  wonld  cutofi  a 
supply  of  surface  or  underground  water  irom  another  estate,  or 
because  they  would  send  on  to  the  estate  of  another  a  tithe  more 
or  less  of  it,  or  in  a  different  way  or  at  a  different  point,  or  be- 
cause their  estate  had  ceased  to  be  bo  valuable  an  escape  valve  as 
formerly  for  the  water  coming  from  a  higher  estate,  it  certainly 
would  tend  essentially  to  retard  the  growth  of  cities  and  towns, 
and  that  healthy  progress  in  agricultural  improvement  that  is  es- 
sential to  the  full  development  of  the  resources  of  the  country. 
By  necessary  improvements  upon  one's  estate  is  not  meant  such 
changes  in  its  condition  as  may  be  suggested  by  taste  or  fancy,  or 
even  the  interests  of  the  owner,  but  such  improvements  as  are 
essential  to  the  beneficial  enjojrment  of  the  property  for  such  pur- 
poses as  such  property  are  usually  devoted  to. 

To  that  extent  any  land- owner  may  go,  and  if  injury  results  to 
others  it  must  be  borne  as  among  the  incidents  fairly  and  legiti- 
mately imposed  upon  their  estate.  A  farmer  cannot  be  prevented 
from  ploughing  his  land  for  the  purpose  of  cultivation,  even 
though  by  so  doing  he  turns  back  the  surface  water  upon  his 
neighbor's  land  that  would  otherwise  escape  over  his ;  but  if,  for 
his  own  interest,  and  without  any  other  purpose  than  to  prevent 
the  escape  of  surface  water  over  his  land  from  his  neighbor's  es- 
tate, he  should  plough  a  fiirrow  on  the  dividing  line,  he  would  be 
liable  for  all  the  damage  resulting  from  his  act.^ 

If,  by  the  construction  of  a  house  or  other  building,  the  course 
of  surface  water  is  changed  and  thereby  made  to  flow  upon  the 
premises  of  another,  no  liability  attaches  for  the  consequences ;  * 
but  if  this  result  is  produced  by  the  grading^of  the  lot,  and  chang- 
ing the  level  and  character  of  its  surface,  liability  does  attach,  and 
the  person  thus  making  the  change  is  responsible  for  all  the  dam- 
ages that  ensue.'  But  in  Maine  it  is  held  that  a  person  may  make 
any  change  in  the  surface  of  his  soil  that  his  taste  or  interest  dic- 
tates, and  that  the  change  in  the  flow  of  surface  water  thereby 

« 

1  Tootle  «•  aifton,  22  Ohio  St.  247;  Fnsier  v.   Brown.  12  Ohio  St.  800; 

LiyingBton  «.  McDonald,  21  Iowa,  160;  Goodale  v.  TatUe,  29  N.  Y.  467;  Bentz 

Laney  v,  Jasper,  80  111.  46;  Adams  v:  v,  Armstrong,  8  W.  &  S.  (Penn.)  40. 
Walker,  84  Conn.  466.  *  Adams  v.  Walker,  84  Ck>nn.  466. 

*  Bowlsby  V.  Speer,  81  K.  J.  L.  861; 
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prodnoed  k  not  actionable,  even  though  the  land  filled  up  iBSfoail^ 
if  thereby  no  natural  water-course  is  obstractedJ 

Every  person  may  drain  his  land  in  a  proper  manner,  bot  he,  in 
doing  so,  must  exercise  care  that  no  injury  results  to  others  ;  and 
if  the  drainage  is  effected  by  connecting  his  drain  with  a  public 
sewer,  he  will  be  liable  for  all  the  damages  that  result  to  others, 
for  any  neglect  in  preventing  the  escape  of  water  therefrom  in  con- 
sequence of  his  interference  with  the  sewer.* 

No  one  has  the  right  to  increase  the  flow  of  surface  w^ter  by 
adding  thereto  water  which  does  not  originate  from  natural 
causes,  and  if  a  person  does,  by  artificial  means  or  otherwise,  add 
to  the  natural  flow  of  water  passing  over  the  surface  of  his  land, 
whether  by  throwing  filthy  water  there,  or  by  turning  the  course 
of  the  water  of  a  spring,  or  making  changes  in  the  surface  that 
changes  the  course  of  the  water,  he  is  liable,  even  though  no 
actionable  damage  ensues.' 

But  in  Louisiana  it  is  held  that  when,  for  the  purposes  of  agri- 
culture, a  ditch  or  channel  is  dug,  leading  only  such  water  into  it 
as,  in  a  state  of  nature,  would  find  its  way  over  the  lower  estate 
by  slower  process,  this  is  not  such  an  aggravation  as  renders  the 
owner  of  the  upper  estate  liable,  where  it  does  not  tend  to  redeem 
swamp  land,  or  to  turn  the  natural  course  of  the  water  in  another 
direction,*  but  that  a  person  has  no  right  to  change  the  natural 
course  of  the  water,  even  though  the  change  is  in  fact  beneficial 
to  the  lower  estate,  as  the  owner  of  the  servient  estate  has  a  right 
to  elect  to  have  the  servitude  exercised  naturally,  whether  injuri- 
ous to  him  or  not.* 

A  person  having  on  his  premises  a  marshy  basin  of  water  hav- 
ing no  natural  outlet  cannot  dig  drains  and  discharge  this  Water 
upon  the  estate  of  another ;  *  neither  can  he  in  any  manner  arti- 
ficiaDy  increase  the  flow  of  water  over  the  lower  land,  or  throw 
it  upon  the  servient  estate  in  a  manner  other  or  different  from 
what  it  naturally  goes  there.'    The  owner  of  the  inferior  estate 

1  Bangor  9.  La&Bil,  61  Me.  621.  «  Sowers  e.  Shiff.  16  La.  Ann.  800; 

'  Hawkeeworth    v,    Thompson,    08  Hooper  v.  Wilkincion,  16  id.  407. 
Mass.  77.  *  Barrow  v.  Landry,  16  La.  Ann.  681. 

»  Beard  v.  Murphy.  87  Vt.  00 ;  Cur-        •  Butler  v.  Peck.  16  Ohio  St.  884. 
tin  9.  R.  R.  Co..  08  Mass.  428  ;  Butler        ^  LiyingsUm  «.  McDonald,  21  Iowa, 

«.  Peck,  16  Ohio  St.  884.  160. 
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is  boand  to  receive  the  water  from  the  dominant  estate,  and  if 
by  building  or  making  other  erections  upon  his  premises,  he  dams 
up  the  water  and  sustains  serious  damage  from  its  dischai^  upon 
his  premises,  he  has  no  legal  cause  of  complaint,  but  must  bear 
the  loss  as  incident  to  his  estate.  He  cannot  change  the  character 
of  the  servitude  by  any  act  of  his,  and,  however  valuable  his 
improvements,  or  however  great  the  loss  to  him  from  being  com- 
pelled to  receive  the  water,  he  m/ust  receive  it,  and  the  misfortune 
is  his  own,  if  there  is  no  method  by  which  its  injurious  results 
may  be  avoided/ 

Seo.  386.  Servltade  only  •xtanda  to  watar  arigJng  froBi  natoral  oamei.— 

As  has  previously  been  stated  the  servitude  imposed  upon  an 
estate  for  the  discharge  of  surface  water  over  it  only  extends  to 
such  surface  water  as  arises  from  purely  natural  causes  and  goes 
there  in  a  natural  course.  The  owner  of  an  estate  cannot  gather 
the  water  into  one  volume  by  means  of  a  ditch,  and  discharge  the 
water  thus  which  would  otherwise  spread  over  a  wide  surface,  or 
go  ther&in  a  different  manner,  and,  if  such  a  course  is  taken,  or 
even  if  a  ditch  is  dug  by  strangers  that  sends  the  water  over  the 
lower  estate  in  an  unnatural  volume,  or  in  an  unusual  way,  the 
owner  of  the  lower  estate  may  legally  obstruct  its  flow,  and  if 
damage  thereby  results  to  the  dominant  estate,  no  action  lies 
therefor,  and  if  the  ditch  exists  upon  the  estate  of  another,  or  if 
it  exists  upon  a  highway,  and  thus  receives  the  water  from  one 
estate  and  discharges  it  over  another,  the  person  whose  estate  is 
thus  drained  by  the  ditch  acquires  no  rights,  even  by  long  and 
inmiemorial  user,  to  have  the  waters  thus  discharged.*  This 
question  was  considered  in  a  recent  case  in  ^ew  Hampshire, 
SweU  V.  CuUs?  In  that  case  the  plaintiff  and  defendant  were 
the  owners  of  adjoining  lands  along  which  a  highway  was 
located.  There  was  and  had  been  for  many  years  a  ditch  running 
along  the  westerly  side  of  the  highway,  in  which  the  waters 
accumulating  from  the  falling  of  rains  and  the  melting  of  snows 
had  been  accustomed  to  flow,  and  owing  to  a  depression  in  the 

1  Laamier  «.  Frands,  28  Mo.  181.         884 ;  Martin  «.  Biddle,  86  id.  416 ;  Mil- 
*  Hayee  «.  Hlnklemaii,«68  Penn.  St.    ler  «.  Laabacb,  47  id.  156. 

•  60  K.  H.  489 ;  9  Am.  Rep.  376. 
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defendant's  land  had  always  escaped  there,  until  he  bnilt  a  high 
embankment  across  this  depression  so  that  the  water  was  pre- 
vented from  passing  there,  bat  was  thrown  back  and  escaped 
iyver  the  plaintiff's  land,  where  it  wonld  not  naturally  have  gone, 
and  doing  considerable  damage.  On  the  trial  in  the  lower  court 
the  defendant  requested  the  court  to  instruct  the  jury  ^'  that  tlie 
owner  of  adjoining  land  has  a  right  to  fill  it  up,  though  by  so 
doing  he  interrupts  the  flow  of  surface  water  from  the  highway. 
That  the  owner  of  land  may  lawfully  occupy  and  improve  it  in 
gnch  a  manner  as  either  to  prevent  surface  water  which  accumu- 
lates elsewhere  from  coming  upon  it,  or  altering  the  course  of 
surface  water  which  has  accumulated  thereon,  or  come  upon  it 
from  elsewhere  although  the  water  is  thereby  made  to  flow  upon 
adjoining  land  to  another's  loss."  The  court  refused  to  instruct 
the  jury  as  requested,  but  instructed  them  that,  ^^  if  so  long  as 
memory  goes  back  there  has  been  a  ditch  on  the  lower  side  of  the 
road  and  the  water  during  that  time  had  been  accustomed  to 
accmnulate  there  from  rains  and  melting  snows,  and  there  was  a 
depression  in  the  defendant's  land,  by,  through,  or  over  which 
part  of  the  water  in  the  ditch  has  been  wont  to  flow  off  over  the 
defendant's  land,  then  if  the  defendant  built  the  embankment, 
and  thereby  caused  some  appreciable  portion  of  the  water  from 
the  ditch  to  pass  off,  over  the  plaintiff's  land,  which  would  not 
otherwise  have  done  so,  then  the  defendant  was  liable  therefor." 
Upon  appeal,  the  judgment  was  reversed,  and  the  ruling 
repudiated. 

Sec.  387.  Rule  in  Kanflfmaii  ▼.  Ghieiemer*—  In  Kauffma/a  v.  Oriese- 
mer^  the  plaintiff's  land  sloped  toward  the  defendant's,  and  there 
was  a  spring  upon  the  plaintiff's  land,  the  water  of  which,  as 
well  as  the  rain  which  fell  there,  flowed  toward  the  defendant's 
land,  but  was  prevented  upon  it  by  a  small  natural  elevation  of 
the  ground,  except  in  times  of  freshet  or  heavy  rains.  In  order 
to  secure  the  escape  of  the  water  from  his  premises,  over  the 
defendant's  land,  the  plaintiff  cut  away  a  portion  of  this  natural 
barrier,  and  opened  a  trench  so  that  the  water  escaped  over  the 

>  36  PeniL.St.  407. 
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defendant's  land.  The  defendant  erected  an  obstmction  upon  Iub 
land,  and  prevented  the  water  from  coming  there  from  the  plaintifPs 
land)  except  as  it  had  been  accnstomed  to  in  times  of  freshets. 
The  plaintiff  brought  this  action  against  the  defendant  for  the 
damages  resulting  from  the  obstmction.  The  coart  held  that 
while  a  man  may  drain  his  land  by  discharging  the  water 
through  the  channels  in  which  it  naturally  flows,  and  may  clear 
away  such  impediments  in  a  stream  on  his  own  land  as  may  be 
necessary  to  secure  a  free  discharge  of  the  water,  though  the  effect 
should  be  to  increase  the  quantity  of  water  flowing  there,  yet 
that  he  has  no  right  to  dig  a  ditch  or  artificial  channel  for  that 
purpose  whereby  the  water  is  conveyed  upon  the  land  of  another, 
except  in  its  natural  course,  and  therefore  that  the  defendant  was 
justified  in  creating  the  obstruction  in  question.  The  court  in 
the  course  of  its  opinion  in  the  case  say  :  ^^  Because  water  is 
descendible  by  nature,  the  owner  of  a  dominant  or  superior 
heritage  has  an  easement  in  the  servient  or  inferior  tenement  for 
the  discharge  of  all  waters  which  by  nature  rise  in  or  flow  or  fall 
upon  the  superior.  This  obligation  applies  only  to  waters  which 
flow  naturally  without  the  act  of  man.  Those  which  come  from 
springs  or  from  rain  falling  directly  on  the  heritage,  or  even  by 
the  natural  dispositions  of  the  place,  are  the  only  ones  to  which 
this  expression  of  the  law  can  be  applied.  *  *  *  This  ease- 
ment is  called  a  servitude  in  the  Roman  law."  In  Louisiana  a 
similar  doctrine  prevails.^ 

Sec.  888.  Role  in  Bffartlix  ▼.  Riddle.  —  In  the  case  of  Martin  v. 
Riddle^*  there  wajs  a  natural  channel  on  the  defendant's  knd, 
through  which  the  rain  and  other  sur&ce  water,  as  well  as  the 
water  from  some  living  springs,  escaped  from  the  lands  of  the 
plaintiff  as  well  as  other  higher  lands.  The  defendant  obstructed 
this  channel,  and  the  court  in  delivering  its  judgment  in  the  case 
said :  "  I  shall  speak  now  of  the  general  principle  of  the  law  in  the 
matter  of  rain  water  and  drainage,  of  the  respective  rights  and 

1  Lattimore  v.  Davis,  14  La.   161 ;  Delahoaasaje  v,  Jadloe,  18  La.  Ann. 

Adams  v.  HarrisoD ,  4  La.  Ann.  165 ;  Hays  587 ;  Minov  v,  Wright,  16  id.  151. 

V,  Hays,  19  La.  851 ;  Martin  v,  Jett,  12  *  Martin  v.  Riddle,  26  PeDn.  St.  415. 
id.  504  ;  Hebert  v.  Hudson,  18  id.  04 ; 
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duties  of  adjoining  proprietors  in  relation  thereto.  They  are  in 
general  the  same  as  in  the  case  of  running  water — they  follow 
nature;  nor  has  the  owner  of  the  upper  ground  a  right  to  make 
any  excavations  or  drainage  by  which  the  flow  of  water  is  diverted 
from  its  natural  channel,  nor  can  he  collect  into  one  diannel  waters 
usually  flowing  off  into  his  neighbor's  fields  by  small  channels, 
and  thus  increase  the  waters  upon  the  lower  fields.  If  it  be  diffi- 
cult to  ascertain  from  the  character  of  the  surface  what  is  the 
natural  channel,  then  the  course  in  which  the  water  has  long 
been  peaceably  and  openly  permitted  to  run  will  be  considered 
the  proper  one.  If  the  owner  of  the  higher  grounds  wrongfully 
diverts  an  unnatural  quantity  of  water  upon  the  grounds  of  a 
lower  neighbor,  by  collecting  small  streams  together  and  dis- 
charging them  in  one  place,  or  in  any  other  manner,  the  owner 
below  may  have  an  action  against  him  therefor." 

But  in  this  case  the  court  say,  that  ^^  while  the  owner  of  the 
upper  fields  may  not  constnict  drains  or  excavations  so  as  to  form 
new  channels  on  the  lower  field,  yet  he  may  make  whatever 
drains  in  his  own  land  are  required  by  good  husbandry,  either 
open  or  covered,  and  may  discharge  these  into  the  natural  chan- 
nel or  channels,  even  though,  by  so  doing,  he  increases  the  quan- 
tity of  water  fiowing  therein."  ' 

Sec.  389.  Role  in  Beard  ▼.Murphy.— In  Beo/rd  V.  MwrpKy^  the 
court  say,  with  reference  to  surface  water  that  falls  upon  the  laud 
of  one,  and  would  naturally  escape  over  the  lands  of  another,  the 
person  over  whose  lands  the  waters  would  thus  escape  has  no 
right  to  prevent  its  escaping  there.  But  if  the  owner  of  the  higher 
estate  attempts  to  pass  water  over  the  lower  estate  that  does  not 
originate  from  natural  causes,  the  owner  of  the  lower  estate  may 
lawfully  prevent  its  discharge  over  his  grounds.' 

Sec.  390.  Role  in  Hays  ▼.  Hlnklanan.—  In  a  recent  case  in  Penn- 
sylvania, Haya  v.  HvnMeman^  the  doctrine  previously  held  in  that 

'  Washb.  on  Eaaem.  384-890,  and  do  so  and  the  filthy  water  flows  over 

cases  cited.  his  land  on  to  the  land  of  a  lower 

*  87  Vt.  99.  owner,  he  is  not  responsible  for  the 

'Gawtiy  V,  Leland,  81  N.  J.  Bq.  oonseqnences.    Brown  v,  McAUister, 

885.  Bat  such  owner  Is  not  bound  to  89  Cal.  578. 

stop  the  diachai^e,  and  if  he  fails  to  «  68  Penn.  St.  824. 
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State  in  Martin  y.  Riddle  and  Kat^g^mom  v.  Oreisemer,  previonaly 
referred  to  in  this  chapter,  was  reaffirmed.  In  this  case,  the 
plaintiff  was  the  owner  of  a  tract  of  seven  acres  of  land,  on  which 
there  was  a  house  and  stable;  the  land  was  situated  on  the  declivity 
of  a  lull  below  and  adjoining  the  land  of  the  defendant  The 
water  which  collected  on  the  land  of  the  defendant  wonld  naturally 
pass  down  and  over  the  land  of  the  plaintiff,  bnt  the  defendant 
dng  ditches  so  as  to  convey  the  water  over  the  plaintiff's  land 
and  in  a  different  manner,  and  in  greater  volumes  than  it  otber- 
wise  wonld  have  flowed,  and  upon  one  occasion  the  water  passed 
down  on  the  land  of  the  plaintiff,  tearing  up  the  soil  and  work- 
ing a  large  gully  therein,  to  recover  the  damages  for  which-this 
action  was  brought. 

The  judge  at  nisi  jprvus  charged  the  jury  ^'  that  the  defend- 
ant's land  being  the  superior  heritage,  or  located  above  the  plaint- 
iffs', there  was  an  easement  or  right  on  the  inferior  or  lower  lands 
for  the  discharge  of  all  waters  which  by  nature  rise  in,  flow  or  fall 
upon  his  said  lands,  and  the  lower  must  necessarily  be  subject  to 
all  the  natural  flow  of  water  from  the  upper  one,  so  long  as  the 
natural  flow  of  the  water  or  drainage  is  not  diverted,  and  the  in- 
convenience arises  from  its  position,  and  is  usually  more  than  com- 
pensated by  other  circumstances.  The  owner  of  the  upper  or 
superior  heritage  has  a  right  to  improve  and  use  his  lands  for  agri- 
cultural or  mining  purposes  in  the  ordinary  manner,  although  the 
volume  of  water  on  the  lower  is  thereby  increased,  and  that  no 
liability  existed  unless  the  defendant  made  a  tortious  or  wrongful 
use  of  their  property.  Also,  that  if  the  injury  resulted  from  flood, 
storm  or  other  natural  cause,  no  tort  could  be  imputed  to  him, 
and  the  Supreme  Court  folly  sustained  this  ruling. 

Seo.  391.  Right  to  divert  fnzfMM  waters— In  this  case  as  well  as  the 
case  of  Broadhefat  v.  Rcmhaboth/cim^  given  in  a  previous  section, 
the  doctrine  is  announced  and  sustained  that  there  is  no  distinction 
between  water  falling  in  the  form  of  rain  and  snow,  and  water 
coming  from  the  overflow  of  a  spring,  swamp  or  other  source, 
where  the  water  squanders  itself  over  the  surface  of  the  ground 
and  follows  no  deflned  channeL  Therefore,  even  though  this 
water  eventually  finds  its  way  into  a  water-course,  and  thus  forms 
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the  basifi  of  a  power  which  is  used  and  hugely  depended  upon  by 
the  owners  of  knd  upon  the  water-course  or  mill-owners,  still,  it 
may  be  diverted,  turned  aside,  and  in  every  respect  dealt  with  as 
any  other  surface  water,  and  no  action  can  be  sustained  therefor.' 

Ssa  392.  TMitinntlon  iMtwMn  mle  Jn  oitiM  and  oooatry  plaoas. —  There 
seems  to  be  a  distinction  made  in  the  cases,  between  sur&ce  water 
in  farm  districts,  and  in  cities  and  villages.  In  the  latter  localities 
from  reasons  that  seem  to  be  dictated  by  sound  public  policy,  it  is 
held  that  it  is  the  duty  of  owners  of  lots  in  such  localities,  when 
changes  are  made  in  the  natural  surface  of  the  land  for  building 
purposes,  if  it  can  be  done,  to  so  grade  his  lots,  as  to  prevent  the 
discharge  of  the  water  which  accumulates  or  comes  there  from  nat- 
ural causes,  upon  the  lots  of  another.  If  there  is  no  means  of  pre- 
venting the  discharge  of  the  water  over  the  land  of  another,  ow- 
ing to  the  grade  and  formation  of  the  ground,  it  is  a  legal  excuse ; 
but  where  it  can  be  done,  the  duty  is  imposed  upon  the  owners  of 
lots  to  do  it.  In  Massachusetts  this  distinction  is  repudiated,  but 
it  would  seem  to  be  a  distinction  that  is  growing  in  favor  with  the 
courts  of  this  country  especially.*  The  fact  that  surface  water 
from  another's  premises,  coming  there  from  no  unlawful  act  of 
the  owner  or  occupant  thereof,  is  doing  serious  damage  to  a  per- 

■  Baffam  v.  Hariia,  SRI.  258;  Car.  yent  the  flooding  of  a  oondderable 

tiss  V,  Ayranlt,  47  N.  Y.  78.    In  Gibbs  body  of  land,  and  there  must  be  a  dis- 

V.  WUliams,  25  Elans.  64,  it  was  held  tinct  channel,  with  well-defined  banks 

that,  while  the  gensral  rule  is  as  stated  cat  through  the  tnrf  and  into  the  soil 

in  the  text,  jet  that  there  is  an  ex-  by  the  flowing  of  the  water,  the  bed 

ception  which  is  that,  where  surface  of  a  stream,  or  something  which  wiU 

water  having  no   definite   source  is  present  on  casual  glance  to  eyery  eye 

sapplied    from    the  falling  rain  and  the  unmistakable  evidence  of  the  fre- 

meltinff  snow  from  a  hiUy  region  or  quent  action  of  running  water.     See, 

high  bluffii  and  by  the  natural  forma-  also,  Palmer  v.   Wad&U,  2®  Kans. 

tion  of  the  ground  is  forced  to  seek  an  862;  Earl  v,  De  Hart,  ante.    But  see 

oatlet  through  a  gorge  or  ravine^andbv  Coshocton,  etc,  R.  R.  Go.  e.  Bufialo, 

its  flow  assumes  a  definite  and  natural  etc.,  R  R  Co.,  8  Hun  (N.   Y.),  528; 

channel,  t^rem^A  fMeh  it  escapes  at  Parks  z/.Newburyport,  10  GrarQkass.), 

regular  seasons,  and  uihieh  has  always  28;  Ck>odale  v.  Tuttle,  29  N.  Y.  467; 

heen  Ih^  easevnthin  the  memory  of  man,  Bwett  v.  Cutts,  50  N.  H.  489;  Dickin- 

Bat  that,  in  order  to  come  within  this  son  o.   Worcester,  ante;  Wagner  v, 

exception,  it  is  not  sufficient  that  the  L.  I.  R.  R.  Co.,  2  Hun  (N.  Y^,  688. 
conformation  is  such  that  the  water       '  Livingston  v.  McDonald,  21  Iowa, 

falling  on  a  large  tract  of  land  nature  160;  Goodale  v,  Tuttle,  29  N.  Y.  467; 

ftUy  flows  upon  and  over  a  depression  Bents   v.     Armstrong,  8    W.    ft   8. 

atone  end  of  that  tract,  and  there  (Penn.)  40;  Bowlsbv  v.  Speer,  81  N. 

most  be  a  necessity  for  the  outflow  J.  862;  Pizley  v.  Cburk,  85  N.  Y.  582. 
over  this  depression  in  order  to  pre- 
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son's  premises,  will  not  justify  him  in  going  upon  snch  other  per- 
son's premises  and  bxdlding  an  embankment  thereon  to  prevent 
the  discharge  of  such  surface  water  npon  his  premises,  whatever 
might  be  his  right  to  obstracting  the  flow  thereof  bj  erection  on 
his  own  premises.^  In  the  case  last  cited,  the  court  intimate  that 
although  there  is  no  servitude  on  the  part  of  a  higher  estate  against 
a  lower,  to  receive  the  surface  water  therefrom,  neither  is  there 
any  right  existing  in  favor  of  such  lower  estate,  which  will  com- 
pel the  owner  of  the  higher  estate  to  jn*event  such  surface  water 
from  going  there.' 


Sbo.  393.  RnleinBarlv.DeHartr-In  j^r2  V.  Be  JBorty^  it  was 
held  that  where  surface  water  even  in  a  city  had  been  accustomed 
to  collect  from  rains  or  other  causes  and  flow  off  in  an  ancient 
water-<x)urse  over  the  lands  of  another,  the  other  owner  had  no 
right  to  prevent  its  escape  in  that  manner.  The  court  say,  ^^  To 
have  this  water  discharged  upon  the  complainant's  land  is  as 
great  an  injury  to  her  building  lot,  as  it  is  to  the  defendant's  lot 
to  have  it  discharged  there ; "  and  the  court  adds,  "  there  can  be 
no  such  difference  in  the  application  of  the  law  as  to  building 
lots,  a9  will  impose  a  burden  upon  one,  which  properly  and  of 
right  belongs  to  another."  But  the  doctrine  of  this  case,  so  far  as 
the  distinction  between  town  and  city  lots  is  concerned,  is  some- 
what shaken  by  the  case  of  BowUhy  v.  Speer,  referred  to  in  the 
last  note. 

Sec.  394.  Role  in  OlUham  ▼.  MadiM>n  Oo.  B.  R.  Co.  — In  Oillha^n  v. 
Madison  Co,  H.  R.  Co,^  the  plaintiff  was  the  owner  of  a  tract 
of  land  less  elevated  than  the  land  in  the  neighborhood,  from 
which  all  the  water  that  fell  upon  it,  from  rains  or  otherwise, 
flowed  on  to  the  land  of  the  plaintiff,  and  which,  by  means  of 
a  depression  in  his  land,  ran  off  his  land  to  adjoining  land,  and 
thence  into  a  natural  lake. 

The  defendant,  a  railroad  company,  made  a  large  embankment 

>  Grant  v.  Allen,  41  Conn.  166.  cester,  7  AUen  (Ma«.),  19  ;  Fla^  v, 

•  Earl  V,  De  Hart,  12  N.  J.  Eg.  280;  Worcester,  13  aray  (liaw.),  601 . 

Gannon  v.  Hargadon,  10  Allen  (Mass.),  *  12  N.  J.  L.  280. 

106;  Lather  v,  Winnisimmet  Co.,  9  ^  49  DL  484 

Coflh.  (BlasB.)  174;  Dickinson  v.  Wor- 
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on  the  line  of  plainti£Ps  land,  entirely  filling  up  this  channel, 
thereby  throwing  the  water  back  on  plaintiff's  land.  Negligence 
in  so  doing,  withont  leaving  an  opening  in  the  embankment  for 
the  water  to  flow  on  and  escape,  was  allied  in  the  declaration. 
On  demnrrer  to  the  declaration,  it  was  held  it  stated  a  good  cause 
of  action.  The  owner  of  a  servient  heritage  has  no  right,  by 
embankments,  or  other  artificial  means^  to  stop  the  natural  flow 
of  the  surface  water  from  the  dominant  heritage,  and  thus  throw 
it  back  upon  the  latter.^ 

Sbo.  395.  Role  in  Qgbam  ▼.  Oonnor.— In  a  California  case,"  the 
question  of  the  rights  of  higher  owners  was  considered.  In  that 
case  the  plaintiff  was  the  owner  of  a  farm  adjoining  lands  of  the 
defendant.  The  plaintiffs  land  was  higher  than  a  part  of  the 
defendant's,  and  through  that  part  of  the  defendant's  lands  there 
was  a  natural  depression  through  which  the  water  originating 
from  storms  and  other  causes  was  accustomed  to  and  would  nat- 
lurally  escape.  Prior  to  the  purchase  by  the  plaintiff  of  his  lands, 
and  while  it  was  owned  by  the  United  States  government,  the 
defendant  built  along  the  line  of  his  land  what  is  known  as  a 
"ditch  fence  "for  the  protection  of  his  land  and  his  growing 
crops,  which  had  the  effect  to  prevent  the  discharge  of  a  portion 
of  the  water  from  the  lands  above  (being  the  plaintiff's),  from 
escaping  over  his  land,  as  they  would  naturally  do.  After  the 
purchase  and  occupancy  of  the  higher  land  by  the  plaintiff  in 

'  If  a  person  ooUect  water  upon  his  Go.,  49  Iowa,  878,  where  it  was  held 
own  land,  and,  either  by  a  ditch  or  that  a  railroad  company  most  so  main- 
embankment,  precipitates  it  npon  the  tain  its  embankments  as  to  permit 
lands  of  another  in  unnatural  qnanti-  the  escape  of  surface  water  produced 
ties,  he  is  guilty  of  an  actionable  nui-  ^the  cUmate  of  the  country.  But  in 
sanoe,  and  equity  will  restrain  such  Kansas,  Atchison,  etc.,  R.  R.  Co.  v. 
act.  mcks  V.  Silliman,  98  m.  355.  Hammer,  22  Kans.  768,  and  in  Indiana, 
See  also,  Jacksonville  N.  W.,  etc.,  R.  Schlichter  o.  PhiUipy,  67  Ind.  201,  it 
R.  Uo.  V.  Cox,  91  id.  500,  where  a  rail-  is  held  that  if  there  is  no  technical 
road  company  was  held  liable  for  so  water-course,  an  embankment  that 
constructing  its  road  that  surface  merely  confines  and  throws  back  mir- 
water  accumulated  and  was  predpi-  face  water  does  not  create  an  action- 
tated  upon  the  plaintiff's  land,  and  it  able  injury.  So,  also,  in  New  York, 
was  held  that  he  might  recover,  al-  Barkley  «.  Wilcox,  19  Hun  (N.  T.), 
though  he  sold  the  land  to  the  com-  820  ;  Vanderwieel  v.  Taylor,  65  N.  Y. 
pany  for  a  way,  and  even  though  he  841 ;  Phelps  v.  Nowlen,  72  N.  Y.  89, 
had  permitted  the  comi>any  to  dig  a  if  the  embankment  was  made  in  the 
ditch  on  the  premisea,  which  proved  improvement  of  the  land  for  a  lawful 
ineffectual.  See,  also,  Oom&h  e.  purpose. 
Chicago,  Burlington  ft  Quincy  R.  R.        *  Ogbum  «.  Connor,  46  Osl.  846. 
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1869,  the  defendant  strengthened  and  enlarged  this  ditch  fence 
80  as  to  completely  stop  the  discharge  of  water  from  the  plaint- 
ifTs  land  over  his  premises.  As  a  result  of  this,  in  1871,  daring 
a  severe  storm,  the  water  was  set  back  upon  the  plaintifPs  land, 
and  flooded  his  wheat  fields,  doing  damage  estimated  at  $500. 
Upon  the  trial  of  the  case  at  the  circnit,  the  judge  charged  the 
jury,  in  accordance  with  the  role  as  adopted  in  Massachosetts, 
that  the  defendant  had  a  right  to  prevent  the  flow  of  snrface 
water  over  his  land,  and  was  not  liable  for  the  injuries  there- 
from resulting.  But  upon  appeal,  this  judgment  was  reversed, 
the  higher  court  unanimously  adopting  the  doctrine  of  Jtartin  v. 
RiddUy  amiey  and  holding  that  a  servitude  existed  in  favor  of 
higher  estates  for  the  discharge  of  surface  waters  thereon  accumu- 
lating over  the  lower  lands. 

The  same  doctrine  had  previously  been  adopted  by  the  court  in 
an  unreported  case —  Castro  v.  Banley. 

Sbo.  396.  S«rvltade  iMtween  hlghflr  and  lowor  MUtM.  —  In  England, 
and  in  many  of  the  States  in  this  country,  the  rule  is  firmly 
adhered  to  that  all  lands  are  burdened  with  the  servitude  of 
receiving  and  discharging  all  waters  that  naturally  flow  down  to 
them  from  the  lands  of  a  neighbor  on  a  higher  level.  And  any 
interference  with,  or  obstruction  of,  this  right  by  the  lower 
owner  subjects  him  to  an  action  for  all  damages  which  are 
thereby  occasioned  to  other  owners.' 

And,  on  the  other  hand,  if  the  higher  owner  collects  the  sur- 
face water  in  one  body,  or  sends  it  down  to  the  lands  of  the 
lower  owner  in  a  different  manner  from  that  in  which  it  is  accus- 
tomed to  flow,  or  in  a  concentrated  form,  or  in  unnatural  quan- 
tities, he  is  liable  for  all  the  damages  sustained  therefrom  by  the 
lower  owners.  The  servitude  is  to  have  the  waters  pass  over  the 
land  in  their  natural  flow,  and  a  discharge  of  them  in  any  other 
manner  is  a  violation  of  the  rights  of  the  lower  owner.* 

Seo.  397.  Bzlsfai  only  in  Cktot  of  water  from  natand  oansM.  —  This 

right,  however,  only  extends  to  water  arising  from  natural  causes, 

>  Shoiy  V.  Pigott,  8  Balstr.  840;  '  Sharp  v.  Haneook,  8  N.  R.  Sc.  46. 
Ohaeemore  v.  Richards,  7  H.  L.  G.  Harrioon  v.  Ofeat  NorUiemB.  B.  Co., 
849  ;  GoldBinith  v,  Elsas,  68  Ga.  186.    88  Law  J.  Bzch.  967. 
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Bach  aa  melting  of  snow  and  falling  nins.  It  does  not  apply  to 
water  brought  upon  the  land  by  artificial  means,  or  thrown  there 
by  the  upper  owner  or  any  one  else.  It  exists  as  to  the  sorplns 
water  of  a  natoral  spring,  bat  not  as  to  a  spring,  trench  or  well 

opened  by  the  hand  of  man.'  In  a  late  English  case  it  was  held 
that  a  lower  owner  might  maintain  an  action  for  damages  against 
the  owner  of  a  mine  npon  a  higher  level,  who,  in  the  process  of 
working  his  mine,  pumped  out  the  water  therefrom,  and  allowed 
it  to  escape  over  his  own  land  upon  the  land  of  the  lower  owner. 
And  in  such  a  case  no  degree  of  care  used  to  prevent  such  escape 
will  excuse  the  upper  owner  if  it  really  escapes  over  the  lower 
owner's  land.' 

In  a  case  in  Vermont '  it  was  held  that  a  lower  owner  would  be 
justified  in  making  embankments  or  other  obstructions  to  the 
flow  of  surface  water  over  his  land,  if  the  upper  owner  persisted 
in  discharging  other  water  upon  his  land  which  ran  upon  the 
lower  owner's  land,  even  though  the  upper  owner  sufiered  great 
damage  in  consequence.  The  servitude  only  exists  as  to  water 
arismg  from  natural  causes,  and  if  a  higher  owner  discharges 
other  waters  over  the  land,  it  is  a  nuisance  which  is  actionable 
and  abatable  by  the  person  injured. 

Sbo.  398.  Oonfilot  of  doctrine.  —  There  is  in  the  courts  of  this 
country  much  conflict  of  doctrine  in  reference  to  the  law  controll- 
ing the  disposition  of  surface  water,  and  this  is  so  great  that  it 
cannot  be  reconciled,  aud  no  definite  rules  can  be  given  that  will 
be  generally  applicable.  In  determining  that  question  it  is  safe 
to  say  that  the  weight  of  authority  sustains  the  idea  that  lower 
estates  are  burdened  with  a  servitude  in  favor  of  a  higher  one  for 
the  discharge  of  the  water  that  falls  upon  its  surface  and  naturally 
escapes  over  the  lower  estate;  and  while  the  owner  of  the 
higher  estate  may,  if  he  sees  fit,  prevent  the  water  from  going 
there,  or  deal  with  it  as  he  pleases,  so  that  he  does  not  change 
the  mode  or  volume  of  its  escape,  yet  the  owner  of  the  lower 
estate  may  not  obstruct  the  escape  of  the  water  over  his  premises 

1  Ghasemore  v.  Bictuada,  7  H.  L.  C.  Go.  v.  Cox,  01  id.  000. 

940  ;  KohUiaminer  v.  Weisbach,  00  m.  *  Baird  v,  WmiamBon»  88  L.  J.  (G. 

811 ;  Gomiflh  v.  Chicago,  etc.,  B.  B.  P.)  101. 

Co.,  40  Iowa,  878 ;  Hioks  v.  BHUmKO,  *  Beard  v.  Murphy,  87  Vt.  104. 
08  m.  265;  Jacksonyme,  etc.,  B.  B. 
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by  any  means,  so  as  to  throw  it  back  npon  the  higher  proprietor, 
except  in  the  case  of  buildings  erected  upon  city  or  village  lots.^ 
Yet  the  conflict  of  doctrine  is  so  great  that  in  every  State  the 
practitioner  will  be  compelled  to  consult  the  doctrine  of  his  own 
courts. 


CHAPTER  ELEVENTH, 

ARTIFICIAL   WATEB-COUBSBS. 

Sbc.  899.  Artificial  water-coaraes. 

Sbc.  400.  Where  bed  of  natural  stream  is  changed. 

Sbc.  401.  Where  sappiy  of  water  is  artificial. 

Sbc.  403.  Easement  to  discharge,  bat  none  to  receive  water. 

Sbc.  408.  PoweU  v.  Butler. 

Sbc  405.  Magor  v,  Chadwick. 

Sbc.  406.  Supply  must  be  permanent. 

Sbc.  407.  Wood  v.  Waud. 

Sbc.  408.  Pyer  v.  Carter. 

Sbc.  409.  Curtiss  v,  Ajrault. 

Sbc.  410.  Watts  v.  Kelson. 

Sbc.  411.  HaU  v,  Lund. 

Sbc.  412.  Lampman  v.  Milks. 

Sbc.  413.  Right  to  repair  artificial  water-courses  and  easements  generally. 

Sec.  399.  Artificial  water-coarses.— Artificial  water-oouTses  are 
those  where  either  their  source  or  supply,  or  the  channel  through 
which  the  water  flows  is  provided  by  other  than  natural  causes, 
and  the  question  as  to  how  far,  and  what  rights,  are  acquired  in 
these  by  the  owners  of  the  land  through  which  they  flow,  is  a 
question  of  considerable,  and  growing  importance,  particularly  in 

'  Laney  v.  Jasper,  89  111.  46 ;  Adams  86  N.  Y.  217 ;  Emery  v,  LoweU,  104 

z/.  Walker,  84  Conn.  466;  Kau£finan  v,  Mass.  16 ;  Livingston  v.  McDonald,  21 

Griesemer,  26  Penn.  St.  407;  Delahous-  Iowa,  160;  Minor  v,  Wright,  16  U. 

saje  9.  Judice,  13  La.  Ann.  687;  Good-  Ann.  151;  Laney  v,  Jasper,  89  111.  46; 

ale  V,  Tuttle,  29  N.  Y.  467 ;  Earle  v,  Adams  9.Walker.84  Conn.  466;  Cartias 

DeHart,  12  N.  J.  Eq.  280;  Pettigrew  v,  v.  Ayrault,  47  N    T,  78  ;  Buffam  v. 

Evansville.  26  Wis.  223 ;  Hoyt  v.  Hud-  Harris,  6  R.  I.  268 ;  Tootle  v,  CUfton, 

son,  27  Wis.  656 ;  Gormsley  v.  Sand-  22  Ohio  St.  247 ;  Swett  v.  Gutts,  60  N. 

fold,  52  111.  158 ;  Tootle  v.  Clifton,  22  H.  439 ;  Beard  v.  Murphy,  37  Vt.  104; 

Ohio  St.  247;   Bowlsby  v.  Speer,  81  Laumier  v.  Francis,  28  lif!o.  181;  Miller 

N.  J.  L.  861 ;  Nevins  z/.  Peoria,  41  III.  v.  Laubach,  47  Penn.  St.  155 ;  Hays  v. 

502;  Curtis  v.  Eastern  R.  R.  Co.,  14  Hlnkleman,  68  id.  824;  Goldsmith  i'. 

AUen  (Mass.),  65;  Cott  v.  Lewiston,  Elsas,  58  Ga.  166. 
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England  where  there  is  a  greater  dearth  of  natural  streams  than 
can  be  used  as  a  motive  power,  and  for  the  numerous  uses  and 
purposes  to  which  the  water  of  streams  is  applied,  than  in  this 
country.  There  can  generally  be  no  right  to  the  water  of  an 
artificial  water-course  incident  to  the  ownership  of  the  land,  as  in 
the  case  of  a  natural  stream,  but  merely  an  easement  in  the  land 
in  favor  of  others  than  the  owner  of  the  land  himself.  There  are 
instances,  however,  where  an  artificial  water-course  may  assume 
and  possess  all  the  attributes  of  a  natural  stream  so  far  as  the 
owners  of  the  land  through  which  it  flows  are  concerned.  But 
these  instances  only  arise  where  the  water  of  the  artificial  course 
has  formerly  flowed  in  a  natural  channel,  and  has  been  changed 
by  power  conferred  by  the  legislature,  or  by  contract  between  the 
parties,  or  where  the  supply  is  in  the  first  instance  the  product  of 
artificial  causes,  but  is  constant  and  runs  in  a  given  channel  under 
a  contract  between  the  owners  of  the  channel  and  of  the  supply, 
that  the  supply  of  water  shall  not  ever  be  stopped  or  diverted 
from  the  channel.^ 

Sec.  400.  Wh«ra  bed  of  natiml  itMam  is  ofaanged.—  Instances  occur 
frequently  where,  by  authority  conferred  by  the  legislature,  or  by 
contract  with  the  owners  of  the  bed  of  a  natural  stream,  the  chan- 
nel is  changed  and  the  water  turned  into  a  new  channel  and  es- 
capes in  a  new  direction. 

In  these  cases,  the  owners  of  the  lands  through  which  the  new 
channel  is  formed,  and  in  which  the  water  runs,  have  all  the  rights 
of  riparian  owners  in  the  new  stream,  so  long  as  the  stream  flows 
in  the  new  channel.  In  a  New  York  case*  the  liabilities  of  a 
party  who  changes  the  channel  or  course  of  a  stream,  either 
under  a  contract  with  the  owner  of  the  land  through  which  the 
natural  stream  flows,  or  imder  legislative  grant,  as  well  as  the 
rights  of  the  parties  owning  the  land  through  which  the  channel 
is  made,  were  discussed,  and  the  law  in  such  cases  established. 
In  that  case  the  defendant,  a  railroad  corporation,  having  located 
its  road  through  the  lands  of  the  plaintiff's  testator,  obtained  from 

>  Oott  V,  R.  R.  Co.,  86  N.  T.  217. 

^8 
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him  a  conveyance  of  the  land  neoeBeary  for  the  o(»i8fernetion  of 
their  road^  and  aleo  obtained  from  an  adjoining  owner  the  same 
rightBy  and  also  the  right  to  tnm  the  waters  of  a  stream  that  ran 
through  the  lands  of  the  plamtifE,  and  such  adjoining  owner  through 
an  artificial  channel  ao  as  to  preserve  the  stream  to  the  plaintiff. 
The  new  channel  was  made  through  a  deep  cutting  in  limestone 
rocks,  and  within  a  few  months  the  water  began  to  escape  through 
the  fissures  of  the  rock,  and  escaped  in  such  quantities  that  for  a 
laige  portion  of  the  year  the  plaintiff  was  deprived  of  water.  The 
court  held  that  the  def endants,  having  made  a  new  channel  for  the 
stream,  were  bound  to  make  and  keep  the  new  channel  in  such 
condition  that  the  flow  of  water  to  the  plaintiff  would  not  be  di- 
minished any  more  than  was  absolutely  necessary  as  incident  to  the 
change.  Gsoveb,  J.,  said :  ^^  The  change  in  the  stream  was  made 
by  the  road  for  its  own  benefit.  The  plain  intention  of  the  stat- 
ute in  such  a  case  is  that  the  company  shall  restore  the  stream  to 
its  former  proprietors,  as  little  impaired  in  its  utility  as  practicable, 
so  as  to  subject  such  owner  to  no  loss  or  injury ;  at  any  rate,  to 
make  the  loss  as  trifling  as  possible.  To  effectuate  this  dear  in- 
tent it  must  be  held  that  the  company  must  not  only  in  the  first 
instance  make  the  channel  as  perfect  as  practicable,  but  continue 
and  preserve  it  in  that  state  as  long  as  it  continues  to  divert  the 
water  from  its  natural  channeL" 

Sbc.  401.  Wheresnpply  ofwatarlsaztlficlaL— As  tO  water-COQrseS 

whose  supply  is  artificial,  or  produced  or  developed  as  an  incident  to 
some  act  done  by  a  man  upon  his  own  property  which  escapes  in  a 
defined  channel,  or  which  is  allowed  to  escape  into  a  natural  water- 
course, and  thus  adds  to  the  natural  water-course  such  a  volume  of 
water  as  makes  it  available  for  mill  or  other  purposes,  no  rights  are 
acquired,  either  on  the  part  of  the  oMTiers  of  lands  through  which 
the  waters  escape,  or  in  behalf  of  those  who  have  erected  mills 
upon  the  natural  stream,  relying  upon  the  supply  of  water 
afforded  by  the  artificial  source,  which  will  prevent  the  owners  of 
the  property,  upon  which  the  water  originates,  from  diverting  it 
or  stopping  it  altogether,  although  rights  may  be  acquired  thereto 
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which  neither  a  Btranger,  nor  any  person  except  the  owners  of 
the  source  of  the  water,  can  legally  interfere  with.^ 

^  Arkwright  v,  Gell,  6  Mees.  ft  W.  flowing  in  its  natural  ooarae,  the  pos- 

S08;  Norton  v.  Volentine,  14  Vt.  389:  M00or  of  the    land   adjoining  would 

Greatrex  v.  Hajward,  8  Exch.  291;  be  entitled  acoordinff  to  the  doctrine 

.Wood  V.  Wand,  8  id.  748 ;  Sampeon  v.  of  Mason  v.  Hill,  6  B.  ft  Ad.  1,  and  in 

Hoddinott,  1  C.  B.  (N.  H.)  690;  Gurtifle  other  cases.     This  was  an  artificial 

zr.  Ayrault,  47  N.  T.  78 ;  Watkins  v,  water-course,  and  the  sole  object  for 

Peck,  18  N.  H.  800.    This  was  ex-  which  it  was  made  was  to  set  rid  of  a 

presslT  held  in  the  case  of  Arkwright  nuisance  to  the  mines,  and  to  enable 

9.  Gell.    In  that  case,  it  appeared  that,  their  proprietors  to  get  the  ores  which 

in  1705,  a  party  of  adventurers  had  lay  within  the  mineral  fields  drained 

bcffun  to  construct  a  sough  or  level  bj  it,  and  the  flow  of  water  through 

^eafied  the  Ciomford  sough,  for  the  that    channel   was,    from   the   very 

purpose  of  draining  the  mmeral  fields  nature  of  the  case,  of  a  temporary 

in    the  Wapentake  of  Winksworth,  character,  having  its  continuance  only 

in  Derbyshire;  being  remunerated  by  while  the  convenience  of  the  mines  re- 

>agreement  with  the  owners  of   the  quired  it,  and  in  the  ordinary  course, 

mines,  by  a  portion  of  the  lead  ore  it  would  most  probably  cease  when 

raised  within  Uie   district    benefited  the  mineral  ore  above  it  should  have 

thereby.     The  water  from  the  sough  been  exhausted.    *    *    *    How  can 

fiowed  into  a  brook  called  the  Bonsatt  it  be  supposed  that  the  mine-owners 

brook,  and  their  united  waters  turned  could  have  meant  to  burden  them- 

the  machinery  of  an  ancient  com  mill,  selves  with  such  a  servitude,  so  de- 

In  1738  they  leased  this  easement  of  structive  to  their  interests;  and  what 

continuing  and  maintaining  the  sough  is  there  to  raise  an  inference  of  such 

for    nine   hundred   and   ninety-nine  an  intention.    The  mine-owner  could 

▼ears.    In  1771,  the  plaintiff  took  a  not  bring  any  suit  against  the  person 

lease  from  the  owner  of  land  through  using  the  water,  so  that  an  omission 

which  the  souffh  passed,  for  eighty-  to  bring  an  action  would  raise  no  pre- 

four  years,  of  the  brook  of  the  stream  sumption  of  a  grant,  nor  could  he  pre- 

issuing  into  it  from  the  sough  and  of  vent  the  enjoyment  of  that  stream  of 

the  lands  upon  whidi  the  com  mill  water  by  any  act  of  his  except  by 

stood,  with  tne  right  of  erecting  other  making  a  sough  at  a  lower  level,  and 

mills  thereon.    In  1773  he  erecSed  ex-  thus  tiuLing  away  the  water  entirely; 

tensive  cotton  mills,  partly  on  the  site  a  course  so  expensive  and  inconven- 

c^  the  ancient  com  mill,  and  they  were  lent  that  it  would  be  very  unreason, 

worked  by  the  united  waters  of  the  able,  and  a  very  improper  extension 

brook  and  the  sough.     Seven  years  of  the  principle  applied  to  the  case  of 

later  the  plaintiff  purchased  the  abso-  lights  to  infer,  from  the  abstinence  of 

lute   interest   in    the   land   tiirough  such  an  act,  an  intention  to  grant  the 

whidi  so  much  of  the  sough  was  miuie  use  of  the  water  in  perpetui^,  as  a 

as  lay  in  the  manor  of  Cromford.     In  matter  of  ri^ht.     •     •     *    Suppose 

1771  the  defendants  had  commenced  a  steam  engine  is  used  by  the  owner 

the  construction  of  another  sough  on  of  a  mine  to  drain  it,  and  the  water 

the  lower  level,  called  the  Meerbrook  pumped  up  flows  in  a  channel  to  the 

sough,  for  the  purpose  of  draining  a  estate  of  an  adjoining  land-owner,  and 

larger  portion  of  the  same  mineral  is  there  used  for  agricultural  purposes 

field,  under  a  license  from  the  mine-  for  twenty  years.     Is  it  possible  from 

owners,  and  thus  the  supply  of  water  such  a  user  to  presume  a  grant  by  the 

was  cut  off  from  the  plaintiff's  mills,  owner  of  the  steam  engine  of  the  right 

and  the  pbuntiff  brought  this  suit  to  to  the  water  in  perpetuity,  so  as  to 

test    his    rights    in    the    premises,  burden  himself,  and  the  assigns  of 

Pabxb,  B.,  in  delivering  the  opinion  his  mine,  with  the  obligation  to  keep 

of  the  Court  of  Exchequer,  said:  "  The  a  steam  engine  forever,  for  the  bene- 

stream  upon  which  the  mills  were  con-  fit  of   the  land-owner?     Or  if   the 

slructed    was   not   a   natural  water-  water  from  the  spout  of  the  eaves  of 

course,  to  the  advantage  of  which,  a  row  of  houses  was  to  flow  into  an 
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« 

Sbo.  402.  BsMinoiit  to  diflohngia^  but  none  to  noclve  wafcar.  —  It  will 
be  Been,  from  the  doctrine  of  this  case,  that  an  easement  msj  be 
acquired  on  the  part  of  a  land-owner  creating  a  supply  of  water, 
to  discharge  it  over  the  land  of  another,  bat  that  the  easement 
is  not  reciprocal.  The  owner  of  the  supply  may  deal  with  it  as 
he  pleases.  But  it  would  seem  that  the  court  regarded  the  fact 
that  the  supply  was  not,  and  could  not  in  its  nature  be  perpetual, 
as  an  element  of  much  importance  in  the  case,  as  well  as  the  evi- 
dent convenience  and  purpose  of  the  party.  In  a  case  where  a 
person  in  the  prosecution  of  some  temporary  business  opens  a 
spring  of  water  which  overflows  and  passes  off  in  a  regular  chan- 
nel for  twenty  years  over  the  land  of  another,  and  where  from  the 
very  nature  of  things  the  supply  will  not  be  stopped  except  from 
natural  causes ;  if  the  stream  is  allowed  to  flow  thus  during  the 
statutory  period,  the  owner  of  the  land  upon  which  the  supply 
originates  would  be  estopped  from  cutting  it  off.^ 

adjoining  yard,  and  be  there  naedbj  its  ahows  that  no  right  ia  required  as 

occupants  for  twenty  years  for  domes-  against  the  owner  of  the  property  from 

tic  purposes,  could  it  be  sucoessfuUy  T^ich  the  course  of  water  takes  its 

contended    that    the  owners  of   the  origin,  though  as  between  the  first  and 

houses  had  contracted  an   obligation  any  subsequent  appropriator  of  the 

not  to  alter  their  construction  so  as  to  watercourse  itself,  such  a  right  may 

impair  the  flow  of  water  ?  Clearly  not.  be  acquired." 
In  all,  the  nature  of  the  case  distinctly 

'  Wood  v.  Waud,  8  Exch.  748 ;  Bees-  barrow  birook  and  sometimes  the 
ton  V.  Weate,  6  E.  &  B.  986;  Powell «.  Cann  river.  Both  plaintiff  and  def end- 
Butler,  5  Irish  Rep.  (C.  L.)  309;  Wat-  ant  were  carrying  on  china  clay 
kins  V.  Peck,  13  I^.  H.  860;  Samp-  works,  for  the  profitable  working  of 
son  V,  Hoddinott,  1  C .  B.  (N.  S.)  590;  which  a  plentiful  supply  of  water  is 
Greatrex  v.  Hay  ward,  8  Exch.  291;  required.  At  the  time  when  the  die- 
Gaved  v.  Martyn,  13  L.  T.  (N.  S.)  74  putes  arose  which  led  to  the  action  the 

The  case  of  Gaved  v.  Martyn,  18  L.  plain tlfTs  works  were  watered  by  two 

T.  (N.  S.)  74,   is  a  case  of  interest  streams,  one  called  the  Clear-water 

to  the  profession,  as  it  discusses  the  leat,  used  for  washing  the  clay,  and 

law  as  to  artificial  water-courses,  and  the  other  called  the  Foul-water  leat» 

also  the  effect  of  a  custom  upon  the  used  for  washine  away  the   refuse 

acquisition  of   a   prescriptive  right,  earth.    Both  of  these  leate  were  arti- 

The  facts  of  the  case  are  as  follows  *.  ficial.    The  Clear-water  leat  crossed 

The  plaintiff  was  the  tenant  and  oc-  the  Coz-barrow  brook    twice,   beings 

cupier  of  china  clay  works  on  the  carried  over  it  by  two    launders  (a 

Earl  of  Mount  Edeecomb's  estate  of  launder  being  a  wooden   trough  or 

Carron  Carron,  and  the  defendant  was  aqueduct),  so  as  to  prevent  its  clear 

the  owner  and  occupier  of  an  estate  water  from  mixing  with  that  of  the 

called  GNx>namath,    which    formerly  brook,  which  was  occasionally  fouled 

belonged  to  the  Trevanion    family,  by  miners  higher  up  in  its  course. 

The  estates  were  divided  by  a  natural  These  launders  were  called  the  upper 

valley  through  which  ran  a  natural  and    lower    launders,    respectively, 

stream,  called    sometimes   the  Cox-  The  Foul-water  leat  was  supplied  with 


AmiFioiAL  WatebtOoitbbes.  461 

Seo.  403.  Bxdm  in  Powell  ▼.  BnUar.— In  an  Irish  case'  this  rule 
i¥as  acted  upon.  In  that  case  it  appeared  that  the  plaintifPs  land 
adjoined  the  defendant  Ryan's  land,  which  adjoined  the  land 


ter  from  the  brook  at  a  point  in  its  and  the  onlj  qnestione  disputed  were 

coarse  between  the  two  launders.  those  of  the  plaintiff's  right  to  their 

The  Clear- water  leat  was  made  flow.  In  adaition  to  the  above  facts, 
thirtj'five  years  before  by  one  Hooper,  it  was  proved  that  the  water  collected 
who  preceded  the  plaUitiff  in  theoocu-  below  the  upper  launder  and  carried 
pation  of  Carron  Carron.  It  collected  by  the  lower  launder  to  the  works 
water  from  natural  springs,  and  from  was  collected  in  lands  within  the 
an  adit  of  an  old  mine,  and  carried  Cann  tin  bounds  and  that  according  to 
the  water  across  the  brook'  by  the  the  custom  of  Cornwall,  the  tinners 
lower  launder,  down  to  the  clay  works,  were  entitled  to  divert  all  water  with- 
A  year  afterward  Hooper  miade  the  in  the  tin  bounds  for  the  purposes  of 
Foul- water  leat  to  carry  part  of  the  their  mines.  It  was  also  proved  that 
water  of  the  brook  from  a  point  in  Its  the  plaintifif  had,  from  time  to  time, 
coarse  above  the  then  recentlv  made  paid  sums  of  money  to  old  Mr. 
Clear  water  launder  down  to  the  clay  Hooper,  who  had  from  the  bond 
ivorks.  He  occupied  the  works  and  owners  what  is  termed  the  "customary 
need  the  leats  for  the  next  two  or  sett "  of  the  bonds  for  the  water,  but 
three  years,  and  after  he  left  them  it  was  alleged  by  the  plainti£f,  that 
they  remained  unoccupied  for  one  or  these  payments  were  not  made  as  ac- 
two  years,  till  the  plaintiff  took  them  knowledgments  of  his  right  to  cut  off 
in  1886.  Plaintiff  found  the  supply  the  water,  but  to  induce  him  not  to 
of  water  insufficient  and  made  severaJ  foul  it  by  throwing  the  dirt  from 
attempts  to  increase  the  flow  of  water  his  mines  into  it.  With  respect  to  the 
in  the  Clear- water  leat.  There  was  Foul- water  leat,  the  defendant  pro- 
at  the  time  flowing  into  the  brook  at  a  duced  two  brothers  by  the  name  of 
point  above  both  the  lower  launder  and  Qeach,  who  stated  that  at  the  time 
the  Foul-water  leat,  a  quantity  of  when  the  leat  was  made  by  Hooper, 
refuse  water  pumped  from  a  tin  mine  their  father  occupied  Qoonamath,  and 
higher  up  the  stream  and  conveyed  at  a  meeting  of  wnich  the  two  tollers  or 
down  to  the  brook  by  an  artificial  managers  of  the  Earl  of  Mount  Edge- 
water-course  made  by  the  tinners,  combe  and  Mr.  Trevanion,  the  owners 
Plaintiff  prolonged  his  Clear-water  of  the  respective  properties,  were 
leat  to  the  place  opposite  where  this  present,  it  was  agreed  that  Hooper 
water  fell  into  the  brook,  and  then  should  be  allowed  to  divert  the  brook 
placing  a  launder  across  the  brook  in-  water  by  means  of  his  leat,  on  con- 
tercepted  this  water  and  caused  it  to  dition  of  his  giving  a  furze  prickle  to 
flow  into  his  Clear-water  leat  without  old  Geach  everv  year,  and  of  Geach's 
mixing  with  the  foul  water  of  the  having  the  right,  whenever  the  flow 
brook.  This  was  done  twenty-two  of  water  in  the  brook  was  too  slack  for 
years  before  commencement  of  this  his  own  purposes,  to  put  in  a  turf  to 
action .  Plaintiff  enjoyed  the  use  of  stop  the  plaintiff^s  leat  and  allow  all 
these  leats  until  the  defendant  came  the  waters  to  flow  down  the  brook, 
into  possession  of  Qoonamath  in  1855.  They  further  stated  that  they  knew 
From  that  time  to  the  time  when  the  that  their  father  had,  from  time  to 
action  was  brought, defendant  repeat-  time,  exercised  his  right  of  diverting 
edly  took  down  tne  upper  launder,  but  the  brook  water  into  its  old  channel. 
it  was  as  often  replac^  by  the  plaint-  The  two  sons  left  the  neighborhood 
iff.  He  had  also,  from  time  to  time,  soon  afterward,  but  old  Qeach  occu- 
interf  ered  with  the  lower  launder  and  pied  his  clay  works  till  1847.  Both 
the  Foul- water  leat.  For: the  purposes  the  tollers  were  dead.  There  was  no 
of  the  trial,  the  divendon  of  the  corroboration  of  this  story,  and  the 
stream  by  defendant  was  admitted,  plaintiff  had  never  heard  it  before  the 

>  Powell  V.  Butler,  5  Irish  C.  L.  Rep.  809. 
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of   the    defendant    James    Bntler;    that    upwards    of    thirty 

years  before  the  action  was  brought  an  artificial,  defined 
channel  was  cut  through  those  several  holdings,  by  means  of 

trial.  There  wm  a  verdict  for  the  for  twenty  jean,  nnder  circamBtaiioM 
plaintiff,  and  upon  hearing  the  cause  to  which  the  statute  applies,  he  would 
on  appeal,  Erlb,  C,  J.,  said :  "  With  acquire  a  right  to  it.  But  it  is  said  he 
respect  to  the  claim  of  these  parties  could  not  have  a  right  to  the  present 
relating  to  the  water  carried  over  the  water,  because  the  channel  down 
upper  launder,  upon  the  argument  I  which  it  flowed  was  within  land  which 
am  unable  to  give  a  confident  judg-  was  /within  the  boundary  of  tin 
ment  at  the  present  moment  without  bounds,  and  that  it  was  subject  to  the 
further  consideration.  With  respect  contingent  rights  of  bound  owners,  if 
to  the  claim  as  to  the  lower  launder,  they  chose  to  work  the  land ;  and  it  is 
it  seems  to  me  that  the  verdict  ought  said  that  water  subject  to  dioee  con- 
to  st^nd.  The  water  has  been  brought  tingent  rights  cannot  become  vested 
to  the  clay  works  of  the  plaintiff,  and  in  any  ouier  persons  absolutely  •« 
I  take  it  upon  the  evidence  that  the  against  all  the  world,  being  within 
plaintiff  was  in  the  occupation  of  and  the  tin  bounds,  and  the  tin-bounden 
nad  an  interest  in  the  clay  works,  that  being  able  to  exercise  their  right  at 
is,  the  clay  yard  and  the  place  where  any  time  I  do  not  think  that  argument 
the  works  were  carried  on;  and  that  is  tenable.  If  the  rights  of  uie  tin- 
he  had  such  an  interest  as  would  en-  bounder  are  in  operation,  and  he 
title  him  to  maintain  his  didm  to  claims  to  exercise  those  rights,  that 
water  flowing  to  the  tenements  in  his  which  is  called  at  common  law  the 
occupation.  I  think  that  his  being  in  corporeal  right  of  the  tin-bounder 
the  occupation  of  the  day  yard  and  may  operate  in  respect  of  the  water ; 
all  the  premises  required  for  the  clav  but  if  the  tin-bounder  is  not  acting, 
works  was  perfectly  consistent  with  in  my  opinion,  the  general  law  of  the 
his  having  an  easement  to  dig  and  land  applies  to  Cornwall  as  well  as  to 
search  for  clay  all  over  Hooper's  farm,  other  places,  and  though  the  land  is 
With  respect  to  the  one  he  was  occu-  within  the  boundary  of  tin  bounds, 
pier,  and  with  respect  to  the  other  he  yet  there  being  no  tin-bounders  at 
might  well  have  an  easement,  so  as  to  work,  or  claiming  to  work,  or  setting 
be  able  to  maintain  his  claim  in  re-  up  any  right  to  water,  the  man  who 
spect  of  the  corporeal  hereditament  dug  the  water-course  within  the  land, 
although  not  in  respect  of  the  incor-  and  conducted  the  water  for  twenty 
poreal  hereditament.  I  think,  there-  years  to  his  clay  works,  has  a  prior 
fore,  he  can  claim  the  water  by  pre-  right  to  that  water,  notwithstanding 
scription.  Then,  does  the  evidence  the  water  originally  flowed  and  was 
show  that,  as  to  the  lower  launder,  within  the  land  subject  to  tin  bounds, 
although  he  has  had  it  for  twenty  That  would  give  the  plaintiff  the  ver 
years,  and  enjoyed  the  flow  of  the  diet  with  respect  to  the  lower  launder, 
stream'for  twenty  years,  without  inter-  As  to  the  count  relating  to  the  upper 
ruption,  and  as  of  right,  that  he  could  launder  I  must  take  time  to  consider, 
not  acquire  a  right  to  take  the  water  *  *  *  *  And  we  are  of 
by  reason  that  that  water  was  collected  opinion  that  the  plaintiff  acquired  no 
or  found  in  land  which  was  subject  to  right  to  this  stream  by  this  user  there- 
the  tin  bounds?  It  appears  that  the  of  for  twenty  years,  because  the  stream 
water  flowed  in  a  channel  through  was  an  artificial  stream  made  to  flow 
land  which  was  subject  to  tin  bounds,  over  the  defendant's  land  by  the  ope- 
and  that  that  channel  brought  down  a  ration  of  minen,  and  the  miners  had 
quantity  of  water  that  flowed  in  a  not  permanently  abandoned  their 
mead  and  fell  from  above  into  the  right  of  control  over  the  water  in  the 
land,  and  so  was  collected,  and  then  stream,  when  the  plaintiff  diverted  it 
flowed  from  there  to  the  clav  works  oc-  by  the  upper  launder  to  his  works, 
cupied  by  the  plaintiff.  If  he  cut  that  Rights  and  liabilities  in  respect  of 
channel  and  had  conducted  water  down  artifidal  water-oourses  when  first 
throughthe  channel  to  the  day  works  flowing  on  the  surface  are  certainly 
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which  the  water  of  a  natnial  stream  was  diverted  from  its 
natural  oonrse,  and  was  caiued  to  flow  through  Byan's  land, 
thenoe   downward   through    Butler's    land,    thence    downward 

diBtinct  from  liabilltiee  in  respect  of  right  proved,  if  it  be  proved  that  the 

natunJ  BtreuziB  bo  flowing.  Btre»m    was   originally    intended    to 

"  The  water  in  an  artificial  stream  have  a  permanent  flow,  or  if  the  party^ 

flowing    in   the    land    of    the    part/  by  whom  or  in  whose  behalf  the  arti- 

by  whom    it   is    caused   to    flow    is  fidal  stream    was  caused  to  flow  is 

the   property    of    that    party,    and  shown  to    have    abandoned,  perma- 

is   not   subject     to    any    rights     or  nently,  without  intention  to  resume 

liabiUtieB   in   respect  of   otner  per^  the  works  by   which   the  flow  was 

sons.    If  the  stream  so  brought  to  the  caused,  and  given  up  all  right  to,  and 

surface  is  made  to  flow  upon  the  land  control  over  the  stream,  such  stream 

of  a  neighbor,  without  nis  consent,  may  become  subject  to  the  law  relat- 

it  is  a  wrong  for  which  the  partT  cans-  ing  to  natural  streams.     But  the  fkcts 

ing  it  so  to  now  is  liable,     if  there  is  here  do  not  raise  either  of  those  points, 

a  grant  by  the  neighbor,  the  terms  of  The  law  relating  to  natural  streams  is 

the  grant  regulate  the  rights  and  lia-  entirely  diflisrent.  The  flow  of  a  natu- 

bilities  of  the  parties  thereto.  If  there  ral  stream  creates  mutual  rights  and 

is  uninterrupted  user  of  the  land  of  liabilities  between  all    the  riparian 

the  neighbor  for  receiving  the  flow  proprietors  along  the  whole   of   its 

SB  of  ri^t  for  twenty  years,  such  user  course.     Subject  to  reasonable  use  by 

is  evidence  that  the  land  from  which  himself,  each  proprietor  is  bound  to 

the  water  is  sent  into  the  neighbor's  aUow  the  water  to  flow  on  without 

land  has  become  the  dominant  tone-  altering    the    quality     or    quantity, 

ment,  having  a  right  to  the  easement  These  mutual  rights  and  liabilities 

of  so  sending  the  water,  and  that  the  may  be  altered  by  grant,  or  by  user  of 

neighbor's  land  has  become  subject  to  an  easement  to  alter  the  stream, or  by 

the  easement  of  receiving  that  water,  diverting,  or  fouling,  or  penning  back, 

But  sudi  user  of  the  easement  of  so  or  the  like.     If  the  stream  flows  at 

sending  on  the  water  of  an  artificial  its  source  by  the  operation  of  nature; 

stream  is,  of  itself  iJone,  no  evidence  that  is,  if  it  is  a  natural  stream,  the 

that  the  land  from  where  the  water  is  rights  and  liabilities   of   the    party 

sent  has  become  subject  to  the  servi-  owning  the  land  at  its  source  are  the 

tudeof  being  bound  to  send  on  the  same  aa  those  of  the  proprietors  in 

water  to   the  land  of  the  neighbor  the  course  below.  If  the  stream  flows 

below.  at  its  source  by  the  operation  of  man  ; 

"  The  enjoyment  of  the  easement  is,  that  is,  if  it  is  an  artificial  stream,  the 
of  itself,  no  evidence  that  the  party  owner  of  the  land  at  its  source,  on  the 
enjoyinff  it  has  become  subject  to  the  commencement  of  the  flow,  is  not  sub- 
servitude  of  being  bound  to  exercise  ject  to  any  rights  or  liabilities  toward 
theeaaement  for  the  benefit  of  the  any  other  person  in  respect  to  the 
neighbor.  A  right  of  way  is  no  evi-  water  of  that  stream.  The  owner  of 
denoe  that  the  party  entitled  thereto  such  land  may  make  himself  liable  to 
is  under  a  dut^  to  walk,  nor  a  right  duties  in  respect  of  such  water,  by 
to  eavesdropping  on  the  neighbor's  grant  or  contract,  but  the  party  claim- 
land,  that  the  party  is  boimd  to  send  mg  a  right  to  compel  performance  of 
on  his  rain-water  to  that  land.  In  like  those  duties  must  give  evidence  of 
manner,  we  consider  that  a  party,  by  such  right  beyond  the  mere  suffering 
the  mere  exercise  of  a  right  to  make  by  him  of  the  servitude  of  receiving 
an  artificial  drain  into  his  neighbor's  such  water. 

land,  either  from  mine   or   surface,  The  rights  of  the  plaintiff  in  respect 

does  not  raise  any  presumption  that  of  the  two  launders  exemplify  this 

he  is  subject  to  any  duty  to  continue  distinction.      For  the  lower  launder 

his  artifldal  drain  by  twenty  years'  the  plaintiff  had  made  a  water-course 

iiser.     Although  there  may  l>e  ad-  on  the  defendant's  land,  and  collected 

ditlonal  circumstances  by  which  that  the  water  of  natural  springs  therein 

presumption  would  be  raised,  or  the  and  brought  it  to  this  launder.    For 
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through  the  plaintifi's  land,  and   thence   through   the  lands  of 

other  persons,  until  finally  the  water  was  restored  to  its  natn- 
ral  channel  at  a  lower  level,  and  that  all  the  persons  through 
whose  lands  the  water  so  flowed  in  the  artificial  channel 
held  under  one  common  landlord  ;  that    the  plaintifi  had  for 

twenty    years  used    the   water  flowing    through  the  artificial 

the  apper  launder  the  plaintiff  had  bj  dissent  from  some  govenungpropo- 
ffone  to  the  edge  of  the  defendant's  sitions  laid  down  in  Arkwright  v.  QelL 
land,  and  received  there  into  the  The  judge  at  the  trial  had  not  reoog- 
launder  the  water  of  the  tie,  where  it  nized  any  distinction  between  natural 
would  have  flowed  into  the  natural  and  artificial  streams,  and  the  coart 
stream  and  become  part  thereof.  In  refused  a  new  trial  for  misdirection  on 
respect  of  the  lower  launder  there  was  the  ground  that  the  blame  of  any 
dominant  actio  and  servient  paHsn-  miscarriage,  if  miscarriage  there  was, 
Ha  for  twenty  years,  and  so  there  ought  to  be  laid  on  the  counsel  who 
was  good  evidence  of  an  easement  argued  at  the  trial .  The  result  of 
for  the  plaintiff,  the  dominant  ten-  that  case  would  have  been  pemicioas 
ant.  In  respect  of  the  upper  laun-  to  all  miners  and  all  proprietors  im- 
der  there  was  no  dominant  actio  by  proving  land  by  diainine ;  but  it  was 
the  plaintiff  nor  servient  patientia  follow^  by  Wood  v.  Waud,  in  which 
by  the  defendant,  on  the  defendant's  the  propositions  laid  down  in  Ark- 
land  in  respect  of  the  stream  while  on  wright  «.  Gell,  relating  to  the  differ- 
that  land,  and  so  there  was  no  pre-  ence  between  artificial  and  natural 
sumption  of  a  grant  by  the  defendant,  streams,  are  reaffirmed.  In  this  case 
no  evidence  of  a  right  in  the  plaintiff,  the  question  arose  between  two  pro- 
For  the  law  relating  to  natural  prietors  of  the  surface  over  whose 
streams  on  the  surface  we  refer  to  land  the  artificial  stream  flowed  in  its 
Mason  v.  Hill,  5  B.  &  Ad.  1.  For  the  way  to  the  natural  stream,  and  it  was 
law  relating  to  subterranean  water,  to  held  that  as  between  them  the  law 
Chasemore  o.  Richards,  2  H.  &  N.  relating  to  natural  streams  did  not 
168.  For  the  law  relating  to  artificial  govern.  This  case  is  followed  by 
streams  we  refer  to  Ark  wnght  0.  Gell,  Greatrex  v.  Hay  ward,  8  Exch.  291, 
Magor  «.  Chadwick,  and  Wood  «.  in  which  it  was  decided  that  a  drain 
Waad.  And  for  a  clear  exposition  of  on  the  surface,  made  for  the  purpose 
the  whole  law  on  this  class  of  ease-  of  draining  the  land  of  the  maker 
ments  and  servitudes,  we  refer  to  thereof ,  is  an  artificial  stream,  and  is 
Gale  on  Easements,  262,  8d  ed.  In  not  subject  to  the  law  relating  to  natu* 
Ark wriffht  «.  Gell,  the  law  relating  to  ral  streams,  and  might  be  diverted 
artificial  streams  is  expounded  with  after  twenty  years'  flow  into  the 
clearness  and  visor.  The  important  plaintiff's  land,  for  the  purpose  of 
and  extensive  rights  and  interests  con-  improving  the  drainage  of  defendant's 
nected  with  mining  are  protected  in  land.  These  cases  have  been  followed 
their  relation  to  the  rights  of  surface-  by  others  collected  in  the  treatise 
owners.  In  this  case  the  question  above  mentioned,  and  we  consider 
arose  between  the  surface-owner  and  that  the  distinction  between  natunil 
the  mining-owner,  and  it  was  held  and  artificial  streams  is  established  in 
that  the  mining-owner,  who  had  our  law,  and  that  the  flow  from  the 
brought  the  water  to  the  surface  on  upper  launder  was  not  such  an  arti- 
the  plamtiff's  land  for  draining  a  flcial  stream  that  an  easement  ooald 
mine,  might  divert  it  when  deeper  be  acquired  therein  by  twenty  years' 
draining  was  required,  and  all  the  user.  For  these  reasons  we  consider 
mines  of  the  district  that  might  be  that  the  plaintiffs  case,  as  to  the  up- 
unwatered  by  the  drain  were  properly  per  launder,  failed,  and  that  the  rule 
treated  as  ouier  interests.  In  Magor  for  entering  the  verdict  on  the  ooant 
«.  Chadwick,  no  law  is  expounded,  relating  thereto  for  the  defendant 
but  doubts  upon  the  law  are  created  must  m  made  absolute." 
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channel  for  the  purpose  of  irrigating  his  land,  and  so  con- 
tinned  until  November,  1869,  when  the  defendant  Ryan  cut 
off  the  water  from  the  lands  of  the  defendant  Butler  and  of  the 
plaintiff,  and  for  this  obstruction  the  present  action  was  brought. 

As  to  the  part  taken  bj  each  of  the  defendants  in  catting  off 
the  water  from  the  plaintiff's  land,  it  was  admitted  by  the 
defendant  Rjan  that  the  act  was  his.  As  to  the  defendant 
James  Butler,  evidence  was  given  that  he  had,  upon  two  pre- 
vious occasions,  obstracted  the  water  from  the  plaintiff's  land, 
but  had  been  compelled  to  restore  it  and  pay  the  plaintiff  com- 
pensation and  costs ;  and  that  upon  the  obstruction  by  Byan  in 
November,  1869,  Byan  asserted,  and  Butler  admitted,  that  there 
was  an  agreement  existing  between  them,  by  which  Byan  was 
bound  to  cat  off  the  water  from  James  Butler's  land.  The 
existence  of  such  an  agreement  was,  however,  denied  by  James 
Butler  at  the  trial ;  and  as  to  the  defendant  Edward  Butler,  it 
was  shown  that  he  was  the  son  of  James  Butler,  lived  with  him, 
managed  his  farm  and  expected  to  succeed  to  it ;  that  the  meadow 
land  on  James  Butler's  farm  through  which  the  artificial  channel 
ran,  was  plowed  in  the  season  preceding  the  obstraction  now  com- 
plained of,  and  that,  in  reference  to  the  latter  obstruction,  Edward 
Butler  had  stated  to  the  agent  of  the  estate  that  the  plaintiff 
had  no  right  to  the  water-course,  and  should  not  enjoy  it ;  that 
he  did  not  care  what  agreement  the  others  nodght  come  to,  and 
that,  as  far  as  he  was  concerned,  he  would  not  let  the  plaintiff 
have  the  water. 

The  learned  judge  left  two  questions  to  the  jury.  (1)  Whether 
the  plaintiff  was  entitled  to  the  flow  of  the  water.  (2)  Whether  the 
defendants,  or  some  of  them,  had  obstructed  it ;  and  told  them  if 
the  defendant  Byan  was  acting  in  concert  with  the  defendant 
Butler  in  the  obstruction,  all  three  would  be  liable  for  the  act ; 
and  he  called  attention  to  the  conversation  held  by  Edward  Butler 
with  the  agent,  and  to  the  fact  that  he  lived  with  his  father,  the 
defendant  James  Butler,  managed  the  land,  and  expected  to  have 
it  at  his  father's  death.  The  jury  having  returned  a  verdict  for 
the  plaintiff,  it  was  sustained  upon  appeal,  upon  the  ground  that 
twenty  years'  user  of  an  artificial  water-course  having  its  origin 
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under  the  drcamstanoeB  detailed,  created  a  right  thereto  that 
another  owner  could  not  lawfully  interfere  with. 

But,  while  the  owner  of  the  land  upon  which  the  supply 
originates  may  divert  or  cut  off  the  water  entirely,  yet  even  he 
has  no  right  to  pollute  or  corrupt  the  water  to  the  injury  of  those 
through  whose  land  it  passes.^  While  he  permits  the  water  to 
run  they  have  a  right  to  use  it  for  any  purpose  they  choose,  and 
he  is  bound  to  observe  in  this  respect  the  rights  of  the  owners 
below,  as  much  as  though  it  was  a  natural  stream.'  But  this 
must  be  understood  subject  to  this  qualification.  If  the  busi- 
ness, in  the  prosecution  of  which  the  water  is  produced,  neces- 
sarily fouls  the  same,  and  the  water  has  run  thus  fouled,  the 
land-owners  take  the  water  subject  to  such  fouling  as  has  exists 
in  connection  with  the  easement  of  flowing  the  water.  But  if  the 
water  has  been  suffered  to  run  in  a  pure  condition  for  twenty 
years,  rights  to  the  use  of  the  water  in  that  condition  attach  to 
the  stream,  and  if  after  that  time,  m  the  necessary  operations  of 
the  work  through  the  prosecution  of  which  the  water  is  produced, 
the  stream  is  polluted,  this  is  a  violation  of  the  rights  of  those 
owning  premises  over  which  the  water  flows,  and  others  who 
have  acquired  rights  therein,  and  is  an  actionable  nuisance.* 

Seo.  405.  Rede  in  Magor  v.  Ohadwiclc.  —  In  a  leading  English  case* 
it  appeared  that  the  stream  or  water-course  claimed  by  the  plaintiff 
flowed  from  the  mouth  of  an  adit,  or  underground  passage,  in  ad- 
joining lands,  which  had  been  made  some  flfty  years  before  for 
the  purpose  of  exhausting  the  water  from  a  mine,  and  was  made 
by  the  owner  of  the  mine,  but  that  the  mine  had  not  been 
worked  for  more  than  thirty  years.  That  previous  to  that  time, 
while  the  mine  was  in  operation,  the  waters  were  charged  with 
such  dirt  and  impurities  as  were  necessarily  incident  to  the  opera- 
tion of  the  mine.  But  after  work  upon  the  mines  had  ceased, 
the  plaintiffs  erected  a  brewery  upon  the  stream,  and  had,  for  more 
than  twenty  years,  enjoyed  the  use  of  the  water  pure  and  fit  for 
that  purpose. 

1  TruBtees  v.    Dickinson,   9    Cosh.  584;  Wood  z'.  Wand,  8  Ezch.  74B. 

(Mww.)  644;  Woodbury  Vs  Short.  17  •  Arkwright  «.  G«U,  6  M.  &W.308. 

Vt.  387.  *  Magor  v,  Cliadwick,  ai\J^^. 

*  Magor  9.  Chadwick,  11  Ad.  ft  El. 
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The  defendantB  resnmed  the  nse  of  the  adit  to  discharge  the 
water  from  another  copper  mine  near  the  old  one,  after  the 
plaintifib'  rights  in  the  stream  had  become  fixed  by  twenty  years, 
user,  and,  as  a  result,  the  waters  of  the  stream  were  fouled,  and 
rendered  unfit  for  the  plaintifib'  business. 

A  verdict  having  been  found  for  the  plaintiSs,  upon  hearing 
the  case  in  Exchequer,  Lord  Denman,  C.  J.,  said :  "  The  imputed 
misdirection  is,  that  the  law  of  water-courses  is  the  same,  whether 
natural  or  artificial.  We  think  this  was  no  misdirection,  but 
clearly  right.  The  contrary  proposition,  that  a  water-course,  of 
whatever  antiquity,  and  in  whatever  degree  enjoyed  by  numerous 
persons,  cannot  be  so  enjoyed  as  to  confer  a  right  to  the  use  of 
the  water,  if  proved  to  have  been  originally  artificial,  seems  to  us 
quite  indefensible,  and  the  late  case  in  the  Exchequer  leads  to 
no  such  conclusion.  We  are  by  no  means  prepared  to  say  that 
the  circumstances  under  which  a  water-course  has  been  enjoyed 
may  not  prove  it  to  have  been  without  right ;  or  that  a  imiversal 
practice  in  the  neighborhood  might  not  lead  to  fix  the  party  with 
knowledge,  that  those  who  cleared  a  mine  by  an  adit  notoriously 
reserved  to  themselves  the  right  of  working  the  mine  at  any 
time.  But  this  view  was  not  pressed  on  the  learned  judge  at  the 
trial.' 

'  In  a  reoent  English  case,  Roberts  upon  the  defendant's  land  and  repair- 
s'. Richards,  44  L.  T.  Rep.  (N.  S.)  271,  in^  the  embankment  between  tnese 
it  appeared  that  the  plaintiff  and  de-  points.  In  1879  the  defendant  in- 
fendant  were  owners  in  fee  of  con-  sorted  a  pipe  into  the  water-course 
tiguous  properties  situate  npon  the  between  the  points  B.  and  C,  whereby 
plope  of  a  hill.  For  upward  of  sev-  he  carried  almost  the  whole  of  the 
entj  years  the  plaintiff  and  his  pre-  water  down  through  his  own  land  to 
decessors  in  title  had  used  for  domes-  two  houses  recently  erected  thereon 
tic  and  farming  purposes  at  their  own  by  himself.  The  plaintiff's  water 
farmhouse  the  water  flowing  from  a  supply  at  his  farmhouse  was  thereby 
spring  risinff  in  their  own  land.  The  cut  off,  and  he  claimed  an  injunction, 
coarse  of  tne  water  was  from  the  on  the  ground  that  he  had  a  prescrip- 
epringof  A.  to  a  boundary  of  the  tive  ri^t  to  exdusive  enjoyment,  and 
plaintiff's  property  at  B.,  thence  that  the  embanked  channel  was  con- 
through  the  defendant's  land  by  a  structed  for  the  sole  benefit  of  himself 
banked-up  channel  to  C,  where  it  and  his  predecessors.  Held,  that  in 
again  entered  the  plaintiffs  land,  and  the  absence  of  proof  of  the  date  at 
whence  it  flowed  through  a  covered  which  the  embanked  channel  was 
channel  to  his  farmhouse.  The  de-  made,  and  the  existence  from  time 
fendant's  oiUy  user  of  the  water  had  immemorial  of  a  water-course  from 
been  by  watering  a  few  cattle  depas-  the  spring  to  the  plaintiff's  farmhouse 
tured  between  the  points  B.  and  C,  being  an  admitted  fact,  the  water- 
and  the  plaintiff  and  hip  predecessors  course  must  be  considered  to  hare 
had  been  in  the  habit  of   entering  been  so  made  as  to  give  all  rights  of 
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Sbo.  406.  Supply  miift  be  pannanent.  —  In  determining  whether 
the  owner  of  the  supply  may,  after  twenty  years'  oontinnous  dis- 
charge of  the  water  in  a  given  channel,  divert  or  pollute  it, 
regard  must  be  had  to  the  character  of  the  water-course,  and  the 
nses  for,  and  the  circumstances  nnder  which  it  was  created. 

If  the  water-conrse  is  clearly  of  a  temporary  nature,  and  de- 
pendent upon  the  mode  in  which  the  owner  of  the  supply  mar 
nse  his  premises,  no  rights  can  be  acquired  therein,  as  against 
him,  that  will  prevent  him  from  cutting  it  off  altogether.* 

The  flow  of  water  Irom  a  drain  for  agricultural  purposes  for 
twenty  years  wiU  not  give  a  right  so  as  to  prevent  the  owner  of 
the  drain  from  changing  its  level,  or  doing  any  act  in  reference 
thereto  that  may  be  rendered  necessary  for  the  improvement  of 
his  land.  The  reason  is  evident,  for  the  circumstances  are  such 
as  to  show  that  the  one  party  never  intended  to  give,  nor  the 
other  to  enjoy,  the  use  of  the  stream  as  a  matter  of  right.' 

In  the  case  first  cited,  supray  Aldebsok,  B.,  puts  this  case  as  an 
illustration :  "  Take  the  case  of  a  farmer  who,  under  the  old  sys- 
tem of  farming,  has  allowed  the  liquid  manure  from  his  fold- 
yard  to  run  into  a  pit  in  his  neighbor's  field,  but  upon  finding 
that  the  manure  can  be  beneficially  applied  to  his  own  land,  has 
stopped  the  fiow  of  it  into  his  neighbor's  pit,  and  converted  it  to 
his  own  use,  could  it  be  contended  that  the  fact  of  his  neighbor  s 

ripftrian  pToprieioTS  to  the  defendant  InNnttallv.  BraceweU,ante,  thechan- 

and  hifl  predeoessora  in  title,  and  that  oellor  says  :  '*  I  Bee  no  reason  whj  the 

oonsequently  the  defendant  was  within  law  applicable  to  ordinary  ranning 

his  rights  in  taking  the  water  for  the  streams  should  not   be  applicable  to 

ordinary  domestic  use  of  his  houses,  such  a  stream  as  this,  for  it  is  a  natu- 

Sutcliffe  V.  Booth,  82  L.  J.  136,  Q.  B. ;  ral  flow  or  stream  of  water,  though 

Holker  v.   Poritt,  L.  B.,  8  Exch.  116;  flowing  in  an  artificial  channel."    So, 

Nuttall  V.  Bracewell,  L.  R.,  3  Exch.  also,  on  a  similar  footing  he  puts  the 

1  ;  Sampson  v.  HodcUnott,  1  C.  B.  (N.  case  where  two    adjoining    riparian 

S.)  590.     This  doctrine  was  also  held  owners  should  by  agreement  so  alter 

in  a  recent  Pennsylvania  case.  Bead-  or  divert  a  stream  that  it  shall  ran  in 

ing  V.  Althouse,  22  Alb.   L.   J.    296.  two  channels  instead  of  one.    In  each 

In  Sutcliffe  v.  Booth,  ante,  it  was  held  case  he  holds  that  a  grantor  of  land 

that  an  artificial    water-course  may  on  the  new  stream  would  have  all  the 

have  originally  been  constructed  under  rights  of  a  riparian  owner.     See,  alao, 

such  circumstances  and  been  so  used  Stockport  Waterworks  Co.  v.  Potter, 

as  to  confer  all  the  rights  incident  to  8  H.  a  C,  800. 
nparian  ownenhip  on  natural  streams. 

>  Qreatiex   «.    Hayward,   8    Exch.        *  Wood  e.  Waud,  anU 
298;  Wood  V.  Waud,  8  id.  748. 
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having  need  this  manure  far  upward  of  twenty  years^  would  give 
the  latter  the  right  of  requirmg  itd  continuailce  i  ^ 

Sso.  407.  Role  in  Wood  v.  Wand.  —  In  a  leading  case  upon  this 
subject,"  Pollock,  0.  B.jSays : "  The  right  to  artificial  water-courses, 
as  against  the  party  creating  them,  must  depend  upon  the  character 
of  the  water-course,  whether  it  be  of  a  permanent  ot  temporary 
nature,  and  upon  the  circumstances  under  which  it  is  created. 
The  enjoyment  of  a  stream  for  twenty  years,  diverted  or  penned 
up  by  permanent  embankments,  clearly  stands  Upon  a  different 
footing  from  the  enjoyment  of  a  flow  of  water  originating  in  the 
mode  of  occupation  or  alteration  of  a  person's  property,  and  pre- 
sumably of  a  temporary  character,  and  liable  to  variation.  The 
flow  of  water  for  twenty  years  from  the  eaves  of  a  house  could 
not  give  a  right  to  the  neighbor  to  insist  that  the  house  shoidd 
not  be  pulled  down  or  altered  so  as  to  diminish  the  quantity  of 
water  flowing  from  the  roof,"  and  the  court  also  cites  the  case  of 
persons  who  in  the  use  of  mines  pump  out  the  water  collecting 
therein,  and  thus  secure  a  continuous  flow  of  the  water,  and  adds. 
'^  It  seems  clear  to  us  that  the  plaintiffs  could  not  maintain  an 
action  for  omitting  to  pump  water  by  machinery.  Nor,  if  the 
colliery  owners  had  chosen  to  pump  out  the  water  from  the  pit, 
from  whence  the  stream  flowed  continuously,  and  caused  what  is 
termed  the  natural  flow  to  cease,  could  the  plaintiffs,  in  our 
opinion,  have  sued  them  for  so  doing? "  * 

Sec.  408.  Role  in  Py^  v.  Oartar.— Enough  has  already  been  said 
to  show  the  groimds  upon  which  rights-,  to  artificial  water-courses 
attach,  and  the  extent  thereof.  But  there  are  still  another  class 
of  cases  that  should  be  referred  to,  that  bear  upon  the  same  ques- 
tion in  a  different  form,  and  that  is,  when  the  person  who  owns 
the  supply  that  feeds  an  artificial  stream,  also  owns  the  land 
through  which  the  same  flows,  divides  the  land  into  parcels  aiid 
sells  it  with  the  stream  flowing  there,  what  rights  to  the  stream  do 

I  Magor  9.  Chadwick,  11  Ad.  A  El.  *  Wood  v.  Wand,  ante. 

671.    £e  Tickle  «.  Brown,  4  Ad.  &  EL  <  Gaved  v.  Martyn,  18  L.  T.jN.  S.) 

309;  as  to  what  is  necessary  to  acquire  74;  Watkins  v.  Peck,  13  N.  H.  860; 

an  easement;  also  Bright  v,  Walker,l  Beeiton  v.  Wettte,  5  £.  ft  B;  086. 
C.  M.  ft  B.  211. 
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the  purchasers  take  ?  Here  again  no  doubt,  the  nature  of  the  sup- 
ply and  the  manner  in  which  it  is  produced,  and  all  the  circum- 
stances attendant  thereon,  as  in  the  class  of  cases  previously  re- 
ferred to,  have  an  important  bearing  upon  the  result.  In  the  one 
case,  the  right  depends  upon  a  positive  grant  of  the  soil,  and  in 
the  other  upon  a  presumed  grant.  In  the  case  of  a  grant  of  the 
soil,  the  conveyance,  if  unqualified,  carries  with  it  all  that  is  an- 
nexed thereto,  as  well  as  all  easements  necessary  to  the  proper  en- 
joyment of  the  property,  which  are  apparent,  or  of  such  a  char- 
acter aB  to  be  discerned  upon  an  inspection  of  the  property,  while 
in  the  case  of  a  presumed  grant,  nothing  is  acquired  except  what 
is  strictly  in  accordance  with  the  uses  under  which  it  is  claimed, 
and  this  presumption  never  attaches,  except  when  it  finds  reason- 
able support  from  all  the  circumstances  attendant,  not  only  upon  the 
user,  but  upon  the  thing  claimed.  In  a  leading  case  upon  the 
subject  of  implied  grants  of  easements,  the  plaintiff  and  de- 
fendant were  the  owners  of  adjoining  tenements  which  had 
formerly  belonged  to  one  person,  and  been  used  as  one  house, 
but  which  he  divided  and  made  into  two.  In  July,  1853,  the 
owner  of  the  whole  tenement  conveyed  the  defendant's  house  t^) 
him  in  fee,  and  in  September  of  the  same  year  conveyed  the  plaint- 
iff s  house  to  him.  Xo  reservation  of  an  easement  was  continued 
in  either  conveyance.  At  the  time  of  the  conveyances  a  drain  or 
sewer  ran  under  the  plaintiffs  house,  and  thence  under  the  defend- 
ant's house  and  discharged  itself  into  a  conmion  sewer.  The  de- 
fendant obstructed  this  drain,  and  wholly  prevented  the  flow  of 
waters  through  it  where  it  entered  his  house,  and  as  a  consequence 
in  every  rain-storm  the  defendant's  house  was  flooded.  The  de- 
fendant was  not  aware  of  the  existence  of  the  drain  at  the  time  of 
the  conveyance  to  him,  and  the  plaintiff  might  have  constructed  a 
new  drain  from  his  house  to  the  common  sewer  for  a  small  cost. 
Upon  these  facts  a  verdict  was  entered  for  the  plaintiff  by  the 
direction  of  the  court,  and  upon  hearing  in  Exchequer  the  ver- 
dict was  sustained,  and  as  the  case  is  one  of  importance  and  of  gen- 
eral interest  to  the  profession,  and  not  readily  accessible,  I  gi^^ 
the  opinion  of  Watson,  B.,  in  full.  He  said  :  "  This  was  an  ac- 
tion for  stopping  a  drain  that  ran  under  both  the  plaintiffs  and 
defendant's  houses,  taking  the  water  from  both.     The  cause  was 
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tried  at  liverpool,  before  Baron  Bbamwbll,  when  a  verdict  was 
entered  for  the  plaintiff,  and  a  motion  was  made  to  enter  a  ver- 
dict for  defendant  in  pnrsnanoe  of  leave  reserved  at  the  trial. 
The  plaintiff's  and  defendant's  houses  adjoined  each  other. 
They  had  formerly  been  one  house,  were  converted  into  two 
houses  by  the  owner  of  the  whole  property.  Subsequently 
the  defendant's  house  was  conveyed  to  him,  and  after  that  con- 
veyance the  plaintiff  took  a  conveyance  of  his  house.  At 
the  time  of  the  respective  conveyances,  the  drain  ran  under 
the  plaintiff's  house  and  then  under  the  defendant's  house,  and 
discharged  itself  into  the  conmion  sewer.  Water  from  the  eaves 
of  the  defendant's  house  fell  on  the  plaintiff's  house,  and  then  ran 
into  the  drain  on  plaintiff's  premises,  and  thence  through  the  drain 
into  the  common  sewer.  The  plaintiff's  house  was  drained  through 
this  drain.  It  was  proved  that  by  the  expenditure  of  £6  the  plaintiff 
might  stop  the  drain,  and  drain  directly  from  his  own  land  into 
the  common  sewer.  It  was  not  proved  that  the  defendant 
at  the  time  of  his  purchase  knew  of  the  position  of  the  drains. 
Under  these  circumstances  we  are  of  opinion,  upon  reason  and 
upon  authority,  that  the  plaintiff  is  entitled  to  our  judgment. 
We  think  that  the  owners  of  the  plaintiff's  houses  are,  by 
implied  grant,  entitled  to  have  the  use  of  this  drain  for  the  pur- 
pose of  conveying  the  water  from  his  house,  as  it  was  used  at  the 
time  of  the  defendant's  purchase.  It  seems  in  accordance  with 
reason  that  where  the  owner  of  two  or  more  adjoining  houses 
sells  and  conveys  one  of  the  houses  to  a  purchaser,  that  such 
house  in  his  hands  should  be  entitled  to  the  benefit  of  all  the 
drains  from  his  house,  and  subject  to  all  the  drains  thus  neces- 
sarily used  for  the  enjoyment  of  the  adjoining  house,  and  that 
without  express  reservation  or  grant,  inasmuch  as  he  purchases 
the  house  such  as  it  is.  If  that  were  not  so,  the  inconveniences 
and  nuisances  in  towns  would  be  very  great 

^  Where  the  owner  of  several  adjoining  houses  conveyed  them 
separately,  it  would  enable  the  vendee  of  any  one  house  to  stop 
up  the  system  of  drainage  made  for  the  benefit  and  necessary 
occupation  of  the  whole. 

^^The  authorities  are  strong  on  this  subject.     In  Nicholas  v. 
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Cha/nJberlema^  it  was  held  by  all  the  court  that  ^  if  one  erects  a 
house  and  builds  a  conduit  thereto  in  another  part  of  his  land, 
and  conveys  water  by  pipes  to  his  house^  and  afterward  seUs  the 
house  with  the  appurtenances,  excepting  the  land,  or  sells  the 
land  to  another,  reserving  to  himself  the  house,  the  conduit  and 
pipes  pass  with  the  house,  because  it  is  necessary  and  q%uui 
appendant  thereto,  and  he  shall  have  liberty  by  law  to  dig  in 
the  land  for  amending  the  pipes  or  making  them  new,  as  the 
case  requires.  So  if  a  lessee  for  years  of  a  house  and  land  erect 
a  conduit  upon  the  land,  and  after  the  term  the  lessor  occupies 
them  together  for  a  time,  and  afterward  sells  the  house  with  the 
appurtenances  to  one,  and  the  land  to  another,  the  vendee  shall 
have  the  conduit  and  the  pipes,  and  the  liberty  to  amend  them.' 
Shit^  V.  Pi^«,.Popham,  166;  S.  0.,  3  Bulst,  839;  and  the 
case  of  Ooppy  v.  Ide  J5.,  11  Hen.  7 ;  26  PL  6,  support  this  view 
of  the  case,  that  where  a  gutter  exists  at  the  time  of  the  unity  of 
seizin  of  adjoining  houses  it  remains  when  they  are  aliened  by 
separate  conveyances,  as  an  easement  of  necessity.  It  was  con- 
tended, on  the  part  of  the  defendant,  that  this  pipe  was  not  of 
necessity,  as  the  plaintiff  might  have  obtained  another  outlet  for 
the  drainage  of  his  house  at  an  expense  of  £6.  We  think  that 
the  amount  to  be  expended  in  the  alteration  of  the  drainage,  or 
in  the  constructing  a  new  system  of  drainage,  is  not  to  be  taken 
into  consideration,  for  the  meaning  of  the  w<»rd  ^  necessity '  in 
the  cases  above  cited  and  in  PmrwnffUm  v.  OaZUmd^  is  to  be 
imderstood  the  necessity  at  the  time  of  the  conveyance,  and  as 
matters  then  stood,  without  alteration ;  and  whether  or  not  at 
the  time  of  the  conveyance  there  was  any  other  outlet  for  the 
drainage  water,  and  matters  as  they  then  stood,  must  be  looked 
for  at  the  necessity  of  the  drainage. 

"  It  was  urged  that  there  could  be  no  implied  agreement  unless 
the  easement  was  apparent  and  continuous.  The  defendant  stated 
he  was  not  aware  of  this  drain  at  the  time  of  the  conveyance  to 
him ;  but  it  is  clear  that  he  must  have  known  or  ought  to  have 
known  that  some  drainage  then  existed,  and  if  he  had  inquired, 
he  would  have  known  of  this  drain  ;  therefore  it  cannot  be  said 

'  Cro.  Jac.  181.  «  9  Bxch,  1. 
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that  such  a  drain  could  not  have  been  supposed  to  hare  existed ; 
and  we  agree  with  the  observation  of  Mr.  Qale  (Gale  on  Ease- 
ments, p.  53,  2d  ed.)  that  by  ^apparent  signs'  must  be  under- 
stood not  only  those  which  must  necessarily  be  seen,  but  those 
which  may  be  seen  or  known  on  a  careful  inspection  by  a  person 
ordinarily  conversant  with  the  subject.  We  think  that  it  was 
the  defendant's  own  fault  that  he  did  not  ascertain  what  ease- 
ments the  owner  of  the  adjoining  house  exercised  at  the  time  of 
his  pnrchase;  and  therefore  we  think  the  rule  must  be  dis- 
charged." 

The  doctrine  announced  in  this  case  is  a  marked  innovation 
upon  the  law  of  easements  by  implied  grant  Yet  its  apparent 
equity  commends  it,  and  it  has  been  favorably  commented  upon  by 
numerous  cases  both  in  this  country  and  England.^  But  it  should 
be  borne  in  mind  that  the  largest  latitude  given,  as  announced  in 
this  case,  only  includes  those  easements  ^^  whidb  may  be  seen  or 
known  apon  a  careful  inspection  by  a  person  ordinarily  conversant 
with  the  subject."  Indeed,  the  court  say,  in  justification  of  the 
judgment,  that  ^^  it  is  dear  that  he  must  have  known,  or  oicghi 
to  have  known,  that  some  draiuage  then  existed,  and  if  he  had 
inquired  he  would  have  known  of  this  drain."  Thus  it  will  be 
seen  that  the  doctrine  is  only  intended  to  apply  to  such  necessary 
easements  as,  although  not  apparent,  would  naturally  be  the  sub- 
ject of  inquiry.  That  the  court  ever  intended  the  doctrine  to 
have  a  greater  extent  than  to  include  easements  actually  apparent^ 
and  such  as  are  of  such  obvious  necessity  as  naturally  to  be  the 
subject  of  inquiry,  is  not  only  quite  evident  from  the  language 
of  the  case  itself,  but  also  from  the  comments  made  upon  the 
doctrine  in  later  English  and  American  cases  referred  to  in  the 
last  note. 

^  CartiflB  «.  Ayraalt,  47  N.  Y.   78;  SeTmoiir  «.  Lewis,  18  N.    J.   Eq.489; 

Hnttemlero.   Albro,   18  id.   62;  Mg-  DunUee  «.  WUton  R.  R,  24  N.  H.  480 

CartTo.Kitch6nziian,47Penn.  St.  248;  HaUv.  Lund,  1   H.  ft  C.  676;  qnes- 

Bodd  9.  Barchall,  1  H.  AC.  121  ;  Glove  tioned  in  Pliillbrick  «.  Ewlng,  97  Mass. 

«.  Hardinsr,  8  fi.  ft  N.  944 ;  Growlr  v.  188 ;  Gbtrbrer  «.  Willis,  7  Allen  (Mass.); 

Ughtolwer,  L.  B.,  2  Gh.  App. 478 ;  Pol-  869 ;  Randall  «.   McLaughlin,  10  id. 

den  9.  Baetaid,  4  B.  ft  S.  266  ;  Ewart  866  ;  Wanren  v.  Blake,  M  Me.  376, 

V*  Coehmne,  1  H.  ft  C   681 ;  Worth-  and  conditionally  in  Batterworth  «. 

ington «.  €KmBon,  2  E.  ft  B.  618;  Bat-  Crawford,  ante:  and  in  Soott  v.  Ben- 

torworth  «.  Crawford,  46  N.  Y.  848  ;  tel,  28  Gratt.  (Va.)  1.  ^ 
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Siso.  409.  Roto  In  ChurtlMT.Ayniilt^^  A  qaestion  aroee  in  another 
form,  and  differing  only  in  the  fact  that  the  ditch  in  question  was 
visible  to  all,  and  its  exifitenee  known,  in  Curtiss  v.  Ayra/uU} 

In  that  case  the  question  arose  as  to  the  right  of  parties  taking 
their  title  from  a  common  source  charged  with  a  common  harden 
of  drainage,  to  interfere  therewith  to  the  prejudice  of  another 
owner.  It  appeared  that  on  the  13th  day  of  January,  1849,  and 
for  many  years  prior  thereto,  one  Newbold  owned  and  was  in 
possession  of  a  tract  of  farming  land  in  the  town  of  Caledonia, 
between  the  Genesee  river  and  the  Genesee  Yalley  canal,  on  the 
western  part  of  which  tract  was  a  marsh  or  swamp.  A  small 
creek  known  as  "  Indian  "  or  "  Mackenzie,"  creek  having  its  ori^n 
in  a  swamp  near  by,  entered  on  the  tract  near  its  south-west  cor- 
ner, through  a  culvert  under  the  canal,  and  was  absorbed  in  a 
marsh  in  Newbold's  tract.  In  order  to  relieve  the  land  from 
these  waters,  drains  were  made  by  the  owner  of  the  tract  at  dif- 
ferent times  before  1849,  and  among  others  a  drain  by  means  of 
an  open  ditch  now  known  as  the  Curtis  ditch,  running  easterly  from 
the  marsh  to  a  cove  in  the  river  on  the  east  end  of  the  tract ;  and 
a  drain  by  means  of  a  similar  ditch  known  as  the  Canal  or  State 
ditch,  running  northerly  from  Indian  creek  to  the  highway,  thence 
along  the  highway  to  a  sluice,  and  under  the  sluice  to  White 
creek. 

The  Curtis  ditch  was  deepened  from  time  to  time,  and  formed 
an  artificial  channel  through  which  a  living  stream  of  water  ran 
throughout  the  year,  and  Aimished  water  for  pasturage,  horses  and 
cattle,  at  the  east  end  of  the  tract  where  the  cove  was  located. 
The  land  was  not  divided  by  fences  or  otherwise  until  the  13th 
of  January,  1849,  on  which  day  Newbold  sold  the  tract  in  five 
different  parcels,  by  deeds  dated  and  delivered  on  that  day ;  and 
for  aught  that  appears,  at  one  and  the  same  time.  Each  deed 
conveyed  the  lands  described  in  it  by  metes  and  bounds,  "  with  the 
appurtenances  and  all  the  estate,  title  and  interest "  therein  of 
Newbold,  with  warranty  in  the  usual  form,  and  neither  deed  con- 
tained any  reference  to  any  ditch  or  stream  of  water.  The  plaint- 
iff, through  several  mesne  conveyances  from  the  grantee  of  New- 

«  47  N.  T.  78. 
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bold,  became  the  owner  of  lot  No.  5,  on  the  most  easterly  parcel 
of  said  tract,  which  contained  a  portion  of  the  ^'  cove."  The  de- 
fendant, through  seyeral  mesne  conveyances  from  parties  other 
than  those  through  whom  the  plaintiff  derived  title  to  his  parcel 
from  Newbold,  acquired  the  title  of  Newbold  to  the  most  west- 
erly portion  of  the  tract,  or  lot  No.  1,  which  embraced  the  marsh 
and  the  ^^  canal"  ditch.  The  intermediate  parcels,  two,  three  and 
four,  became  the  property  of  other  owners.  The  plaintifT,  after 
he  purchased,  used  the  waters  of  the  cove  in  watering  cattle,  and 
his  predecessors,  including  Newbold,  had  done  the  same.  Subse- 
qaently  to  1849  both  the  said  ditches  became  so  obstructed  from 
neglect,  that  the  land  in  lot  No.  1  was  again  marshy  and  untill- 
able.  In  1853  Heniy  £.  Kochester,  the  then  owner  of  that  lot, 
undertook  to  dear  out  and  enlarge  the  canal  ditch  and  its  con- 
nections, so  as  to  make  a  more  efficient  drain  in  that  direction. 
After  which  he  sold  to  Swan,  who,  in  1864,  deepened  the  same 
ditch  for  the  same  pxupose ;  and  the  defendant,  having  purchased 
from  Swan  in  1865,  continued  the  same  work  for  the  same  pur- 
pose, and  thereby  caused  water  to  flow  from  the  marsh  through 
the  canal  ditch,  which  would  otherwise  have  passed  through  the 
cove  ditch.  The  court  directed  the  jury  to  find  a  verdict  for  the 
defendant.  Foloeb,  J.,  said :  "  We  are  of  the  opinion  that  the 
jory  would  not  have  been  warranted  in  finding  that  there  was 
ever  a  natural  stream  running  from  the  mouth  of  Indian  creek  or 
from  the  marsh  into  the  cove. 

*^  There  are  some  expressions  which  might  indicate  this  if  they 
were  detached  from  the  mass  of  the  testimony  and  considered 
alone.  But  the  strong  force  and  preponderance  of  it  all  is  that 
only  in  time  of  high  water  did  the  waters  from  the  marsh  flow 
over  the  banks  of  the  river  or  of  the  cove,  and  not  then  in  a  reg- 
ular and  defined  channel.  When  the  flood  had  no  more  subsided 
than  so  as  to  leave  a  depth  of  three  or  four  feet  in  places  on  the 
marsh,  there  was  no  oveiflow,  and  witnesses  for  the  plaintiff  say 
in  explicit  terms  that  before  the  ditch  was  dug  there  was  no  regu- 
lar channel  for  the  flow  of  the  water  into  the  cove. 

"  The  waters  which  stood  upon  the  marsh,  or  were  held  in  par- 
tial suspense  in  the  earth,  were  in  legal  effect  surface  waters. 
They  belonged  to  the  owner  of  the  soil  on  which  they  stood  or 


476  Abtiteoial  WATEB-CocrKsas. 

throngh  which  they  eoaked.  He  might  lawfullj  lead  them  oS  in 
such  direction  and  in  each  quantity  aa  he  saw  fit,  and  no  neighbor 
conld  complain,  for  no  neighbor  hafl  a  right  to  receive  them  by 
percolation.  The  owner  had  only  to  eee  to  it  that  he  did  not 
injare  a  neighbor  by  discharging  them  upon  him* in  mmsnal 
quantity,  or  at  mmsnal  places.^  This  state  of  facts  and  this  rale 
of  law  accompanying  them  continued  until  Kewbold,  after  having 
made  ditches,  divided  the  tract  into  parcels  and  conveyed  the  par- 
cels .  to  different  grantees.  And  even  had  he,  without  having 
made  the  ditches^  divided  the  tract  and  convqred  the  parcels  to 
different  owners,  the  same  rule  would  have  applied.  The  grantee 
of  any  parcel  would  have  had  the  right  to  have  carried  off  these, 
being  surface  waters,  without  affecting  any  right  of  any  one  to 
receive  them  from  his  land.  (See  cases  above  cited.)  But  Kew- 
bold  being  the  owner  of  the  whole  tract  did  very  much  affect  and 
change  its  material  condition,  and  the  relations  of  different  parts 
of  it  to  each  other.  By  digging  ditches  and  deepening  and  ex- 
tending them,  he  made  a  permanent  channel  by  which  these 
waters  flowed  in  a  continuous  stream,  from  and  through  the  parcel 
conveyed  to  the  grantor  of  the  defendant  through  other  parcels, 
on  to  and  through  the  parcel  conveyed  to  the  plaintiff's  grantor. 
There  is  no  doubt  but  that  he  benefited  the  lands  now  oMmed  by 
the  defendant  by  freeing  them  from  standing  water,  and  that  the 
benefit  conferred  would  continue  so  long  as  the  ditch  was  kept 
open  and  free  below. 

There  is  no  doubt  but  that  at  the  pres^it  day  the  continuance 
of  the  ditch,  and  the  keeping  of  it  open  and  free  above,  would 
be  a  benefit  to  the  lands  of  the  plaintiff  in  the  constant  and 
ample  supply  of  good  water  which  it  would  afford.  And  if,  at 
the  time  Newbold  made  sale  of  these  parcels  of  land,  these 
reciprocal  benefits  and  burdens  were  existing  and  apparent,  and 
were  part  of  the  advantages  possessed  by  these  lands,  and  part 
of  the  value  attached  to  them  in  the  estimation  of  those  dealing 
with  each  other  in  regard  to  them,  and  if  they  contracted  with  a 
reference  to  such  a  condition  of  the  lands,  neither  Newbold  nor 

1  Ellis  «.  Duncan  (Gt.  of  App.),  cited  «.  Taylor,  11  Ezch.  869 ;  Broadbent «. 
in  Goodale «.  Tnttle,  29  N.  T.  466 ;  Ramsbotbsm,  id.  602 ;  Wheatley  v. 
BufFam  v,  Hania,  6  R.  L  248;  Bawstron    BtMgh,  26  Pouft.  S«.  628. 
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hjB  reepectiye  granteeB  had  right  after  that  to  change  the  relative 
condition  of  one  parcel  to  the  injury  of  another  parcel  in  these 
respects.  This  principle  is  distinctiy  stated  and  clearly  elucidated 
in  several  cases  and  does  not  need  particular  discussion  here. 

The  only  difficulty  is  whether  the  facts  of  this  case  exactly 
square  with  the  requirements  of  the  rule  in  21  N.  Y.,'  laid  down 
in  these  words :  ^^  The  parties  are  presumed  to  contract  in  refer- 
ence to  the  condition  of  the  property  at  the  time  of  the  sale,  and 
neither  has  a  right,  by  altering  arrangements  then  openly  exist- 
ing, to  change  materially  the  relative  value  of  the  respective 
parts." 

Now,  some  stress  is  laid  upon  the  purpose  which  Newbold  had 
in  making  the  ditch,  and  it  was  claimed  that  it  was  naught  else 
than  to  drain  his  lands.  But  the  application  of  the  rule  does 
not  depend  solely  upon  the  purpose  for  which  the  changes  have 
been  made  in  the  tenement  by  the  owner.  It  is  the  open  and 
visible  effect  upon  tiie  parts  which  the  execution  of  the  purpose 
has  wrought,  which,  presented  to  the  view  of  the  purchaser,  is 
presumed  to  influence  his  mind  and  to  move  him  in  his  bargain- 
ing. We  have  held  in  a  case  decided  in  this  court  in  September, 
1871,*  that  this  presumption  may  be  repelled  by  the  actual 
knowledge  of  the  contracting  parties,  which  may  negative  any 
deductions  to  be  drawn  from  the  visible  physical  condition  of  the 
property.  And  so  far  a  knowledge  of  the  purpose  of  the  owner 
is  an  element. 

But  there  was  testimony  tending  to  show  that,  though  the  first 
and  always  the  chief  purpose  of  Newbold  was  to  drain  the  lands 
more  immediately  affected  by  the  marsh,  there  was  an  auxiliary 
purpose  to  fumidi  all  other  lands  a  constant  and  full  supply  of 
water. 

The  question  whether  the  purchasers  from  Newbold  contracted 
with  him,  and  bought  these  lands  in  reference  to  their  conditions 
at  the  time  of  sale,  depends  as  well  upon  what  was  their  purpose 
and  understanding,  and  what,  from  the  physical  view  of  the  land, 
might  be  inferred  to  be  the  effect  upon  them  in  their  estimate  of 

*  Lampmaa  «.  MUk«,  81  N.  T.  606  ;       *  Simmooa  v.  Cloonan,  47  N.   T.  8. 
Dankles  o.  The  MUton  B.   B.  Co.,  24 
N.H.  48a 
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their  advantagee  and  value,  with  this  artificial  stream  of  water 
led  through  the  different  parts  of  it.  And  the  question  for  deck* 
ion  at  the  trial  was :  Considering  all  the  facts  established  by  the 
testimony,  and  all  the  inferences  properly  to  be  made  from  it, 
and  all  the  presumptions  properly  to  be  indulged,  did  the  grantor 
of  the  plaintiff,  in  arriving  at  the  price  he  would  pay,  consider  and 
have  a  right  to  consider  as  an  element  of  the  value  of  the  land  be 
was  bidding  for,  this  ditch  across  the  tract,  giving  this  supply  of 
water  through  it  ?  Kow  there  is  testimony  tending  to  an  affirma- 
tive answer,  and  in  our  judgment  it  was  not  a  correct  disposition 
of  the  case  to  take  it  from  the  consideration  of  the  jury,  and  to 
direct  a  verdict  in  the  negative. 

In  the  first  place  we  have  shown  the  &ct  that  this  pure  dean 
water  ran  to  this  parcel  of  land  in  full  and  constant  supply. 
This  condition  of  things  was  open  and  visible.  The  presumption 
arises  at  once  that  a  person  of  even  ordinary  judgment  in  quest  of 
a  farm  must  perceive  this  advantage  and  be  infiuenced  by  a  con- 
sideration of  its  value.  Then  there  is  express  testimony  that  the 
plaintiff's  grantor,  the  grantee  of  Newbold,  had  been,  before  the 
conveyance  to  him,  the  agent  of  Newbold  and  familiar  with  the 
premises,  and  that  he  knew  that  Newbold  was  used  to  pasture 
cattle  in  part  on  this  parcel  of  land,  and  that  they  found  their 
supply  of  water  in  the  stream  and  in  the  cove.  The  testimony 
also  tends  to  show  that  the  lands  are  peculiarly  advantageous  for 
the  pasturage  of  cattle  in  the  summer  and  of  keeping  them  through 
the  winter, with  the  ultimate  purpose  of  marketing  them  as  fat 
cattle,  and  that  the  supply  of  this  water  through  this  ditch  was 
useful  and  necessary  therefor.  And  the  proof  is  ample  that  the 
water  was  of  use  to  the  land  and  of  great  value,  and  there  is  tes- 
timony tending  to  show  that  it  is  highly  necessary  to  its  full 
enjoyment. 

We  think  that  with  instructions  from  the  court  to  the  jury  in 
accordance  with  the  niles  announced  in  21 N.  Y.  {supra)  it  should 
have  been  submitted  to  them  to  say  whether  the  grantee  of  New- 
bold  of  the  parcel  of  land  now  owned  by  the  plaintiff,  contracted 
for  it  in  reference  to  its  condition  in  respect  to  this  ditch  and  its 
water  at  the  time  of  the  sale,  and  whether  to  be  deprived  of  it  is 
to  lose  something  of  value  and  of  necessity.  Nor  would  an  afBrma- 
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tive  answer  to  it,  and  a  jadgment  in  accordance  therewith,  im- 
poee  upon  the  defendant,  as  is  argued,  the  necessity  of  keeping 
up  a  swamp  on  his  land.  The  benefits  and  burdens  of  this  ditch 
are  reciprocal,  to  be  enjoyed  and  borne  by  all  the  lands.  As  the 
ditch  was  to  the  observation  as  much  an  aqueduct  from  one  par- 
cel as  an  aqueduct  to  another,  so  it  must  continue  to  be.  And 
the  defendant  has  as  good  right  that  it  should  lead  away  all  the 
surface  water  and  all  that  Indian  creek  brought  down,  as  the 
plaintrS  has  that  it  should  be  led.  So  that,  as  the  defendant  may 
not  obstruct  the  ditch  to  divert  the  water,  the  plaintiff  may  not 
obstruct  it  to  prevent  its  flow.  And  as  the  plaintiff  claims  that 
the  defendant  may  not  ditch  on  his  own  land  and  drain  away  this 
water  in  another  direction,  he  must  permit  him  to  open  the  ditch 
on  the  plaintiff's  land,  so  that  it  may  be  effectual  for  the  defend- 
ant's benefit. 

It  is  also  urged  that  the  act  of  the  defendant,  complained  of  by 
the  plaintiff,  violated  no  right  of  his,  for  that  the  ditch,  the 
capacity  of  which  he  increased,  was  upon  the  land  of  the  defend- 
ant's grantor  when  Kewbold  sold  to  the  plaintiff's  grantor.  The 
act  which  the  plaintiff  complains  of  is  the  diversion  of  water, 
which,  when  his  grantor  bought  of  Newbold,  was  flowing  to  the 
land  purchased.  It  matters  not  how  this  diversion  is  effected, 
whether  by  digging  a  new  ditch  or  deepening  an  old  one.  The 
reciprocal  rights  of  tiie  parties  (a  certain  state  of  facts  existing) 
are  to  have  the  status  of  the  tract  maintained  as  it  was  when 
Kewbold  sold.  If  water  then  ran  through  the  ditch  which 
Ayrault  has  deepened,  he  may  keep  a  stream  there  of  the  same 
volume  it  then  had,  but  may  not  increase  its  volume  by  a  diver- 
sion of  the  water  which  then  flowed  to  the  plaintiff's  land. 

And  we  remark  here,  that  we  do  not  mean  to  conflict  with 
cases  cited  by  the  respondent,  such  as  Arhuyright  v.  OelZ.^  We 
think  they  will  be  found  to  be  cases  in  which  the  owner  of  land, 
having  for  a  time  drained  the  surface  water  from  it  in  a  certain 
direction,  while  still  the  owner  of  the  same  tract,  and  the  owner 
of  the  whole  of  it,  sees  fit  to  change  the  direction  of  the  drain- 
age.    Though  he  may  have  yielded  in  the  first  place  a  benefit  to 

>  5  M.  &  W^.  308. 
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other  land  by  bis  method,  he  was  not  precluded  from  abandcming 
it  and  adopting  another,  for  he  had  sold  none  of  the  land  bene- 
fited, to  one  who  had  contracted  for  it  in  reference  to  its  con- 
dition of  benefit.  It  was  doing  with  his  own  as  he  had  a  right, 
the  right  of  no  one  else  having  intervened  by  his  act.  It  was  a 
dominant  tenement  foregoing  the  enjoyment  of  an  easement  npon 
a  servient  one.  In  the  case  in  hand,  both  tenements,  by  the  acts 
of  the  former  owner  of  both  as  a  whole,  have  become  eadi  dom- 
inant and  each  servient  to  the  other  as  their  respective  needs  re- 
quire. Had  there  been  no  drain  until  the  severance  of  the  great 
tract  into  parcels,  and  then  the  defendant  on  his  parcel  had  drains 
leading  to  the  plaintiffs  parcel,  which  stopping  afterward,  he  had 
made  others  elsewhere,  and  of  this  the  plaintiff  had  complained, 
the  cases  cited  would  have  been  in  point" 

*  Seo.  410.  Rule  in  Watte  v.  Kolaon.—  In  the  case  of  Watts  v.  Eel- 
son,'  it  appeared  that  a  small  stream  flowed  from  the  defendant's 
premises  to  the  plaintiff's  premises,  and  at  the  time  of  the  convey- 
ance to  the  plaintiff  there  was  near  to  the  house  purchased  by  the 
defendant,  and  on  the  ground  purchased,  a  tank  which  stopped 
the  natural  flow  of  the  water,  and  an  artiflcial  drain  or  culvert 
into  which  the  water  flowed  from  the  tank  through  a  considerable 
distance  to  another  tank,  also  in  the  property  purchased  by  the  de- 
fendant, and  from  that  tank  there  were  tw(f  pipes  which  conduc- 
ted the  water  to  the  yard  of  the  plaintiff's  cattle-sheds,  where  it 
could  be  used  by  the  occupier  of  the  plaintiff's  premises  for  any 
purpose  that  he  required.  This  artificial  water-course  was  origin- 
ally made  for  the  express  purpose  of  supplying  the  cattle-sheds 
with  water,  and  was  made  by  the  owner  of  both  properties.  Ac- 
cording to  several  of  the  witnesses,  it.  was  not  originally  supplied 
with  water  from  the  upper  tank,  but  from  a  lower  part  of  the 
stream.  It  was  admitted,  however,  that  as  early  as  the  year  1860 
the  connection  was  formed  between  the  upper  tank  and  the  drain 
which  conducted  the  water  to  the  lower  tank,  and  that  from  that 
time  the  lower  tank  was  exclusively  supplied  with  water  from  the 
upper  tank.    Water  was  thus  obtained  much  more  pure  than  if 

» L.  B.,  6  Ct.  App.  175. 
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it  was  taken  from  the  stream  after  it  had  entered  the  plaintiff's 
land. 

It  was  alleged  by  the  defendant  that  the  plaintiff,  having  after 
he  purchased  his  own  property,  become  in  the  year  1864  tenant 
of  the  property  now  belonging  to  the  defendant,  had  altered  the 
upper  tank  by  making  a  hole  in  its  lower  side,  and  placing  an 
iron  hatch  over  the  hole,  and  that  the  effect  of  this  was  to  raise 
the  water  in  the  tank,  and  to  increase  the  flow  of  the  water 
through  the  artificial  water-course.  The  court,  however,  came  to 
the  conclusion,  upon  the  evidence,  that  before  the  iron  hatch  was 
placed  on  the  tank  there  had  been  a  wooden  hatch,  or  some 
wooden  contrivance,  which  practically  served  the  purpose  of  rais- 
ing the  water  in  the  tank,  so  as  to  cause  it  to  flow  freely  down  the 
artificial  water-course  to  the  lower  tank,  and  that  the  plaintiff 
was  not  proved  to  have  made  any  such  alteration  in  the  water- 
course as  could  affect  any  right  to  the  water  he  might  otherwise 
have. 

The  cattle-sheds  no  longer  existed  on  the  plaintiff's  land,  their 
place  being  occupied  by  cottages,  and  the  water  being  used  by  the 
tenants  for  domestic  purposes.  The  judgment  of  the  court  was 
delivered  by  Sir  G.  Melush,  L.  J.,  who  said :  "  We  are  clearly 
of  opinion  that  the  easement  in  the  present  case  was  in  its  nature 
continuous.  There  was  an  actual  construction  on  the  servient 
tenement  extending  t(f  the  dominant  tenement  by  which  water 
was  continuously  brought  through  the  servient  tenement  to  the 
dominant  tenement  for  the  use  of  the  occupier  of  the  dominant 
tenement.  According  to  the  rule  as  laid  down  by  Chief  Justice 
Erls,  the  right  to  such  an  easement  as  the  one  in  question  would 
pass  by  implication  of  law  without  any  words  of  grant,  and  we 
think  that  this  is  the  correct  rule ;  but  if  words  of  grant  are  neces- 
sary, we  also  think  that  the  general  words  in  this  case  are  amply 
sufficient  to  pass  the  easement.  It  was  a  water-course  with  the 
premises  at  the  time  of  the  conveyance,  used  and  enjoyed. 

"  We  may  also  observe  that  in  Laikgley  v.  HwrmnoTid^  Baron 
Brakwell  expressed  an  opinion  in  which  we  concur,  that  even 
in  the  case  of  a  right  of  way,  if  there  was  a  formed  road  made 

>  Law  Rep.,  8  Ex.  161. 
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over  the  alleged  servient  tenement,  to  and  for  the  apparent 
use  of  the  dominant  tenement,  a  right  of  way  over  such  road 
might  pasB  bj  a  conveyance  of  the  dominant  tenement  with  the 
ordinary  general  words.  We  do  not  think  it  necessary  to  go 
throngh  the  laige  number  of  cases  cited  in  the  aigtmifflit,  and  it 
will  be  sufficient  to  refer  to  two  or  three  of  them. 

"  In  the  old  case  of  Nicholas  y,  Ohwmberlobin.^  it  was  hdd  bv 
an  the  court,  upon  demurrer,  that  if  one  erects  a  house,  and 
builds  a  conduit  thereto  in  another  part  of  his  land  and  conveys 
water  by  pipes  to  the  house,  and  afterward  sell  the  house  with  the 
appurtenances,  excepting  the  land,  or  sells  the  land  to  another, 
reserving  to  himself  the  house,  the  conduits  and  pipes  pass  with 
the  house,  because  they  are  necessary,  and  qtuid  appendant  thereto. 
This  case  has  always  been  cited  with  approval,  and  is  identical, 
not  only  in  principle,  but  in  its  actual  facts,  with  the  case  now 
before  us.  It  was  expressly  approved  of  by  Lord  Wbstbuey  in 
Suffidd  V.  Brovm^  where,  though  he  objected  to  the  decision  in 
Pyer  v.  CoHer^  in  which  it  was  held  that  a  right  to  an  existent 
continuous  apparent  easement  was  impliedly  reserved  in  a  con- 
veyance by  the  owner  of  two  houses  of  the  alleged  servient 
houses,  yet  he  seems  to  agree  that  a  right  to  such  an  easement 
would  pass  by  implied  grant  where  the  dominant  tenem^t  is 
conveyed  first. 

"  Wardle  v.  BrocJdehv/rsf  is  also  a  direct  authority,  that  by  a 
grant  of  a  farm  with  the  usual  general  words  the  benefit  of  a 
culvert  and  a  stream  of  water  running  through  the  lands  of  the 
vendor  to  the  farm  granted  passed ;  and  Lord  Campbell  says : 
'  The  lands  must  be  taken  to  be  conveyed  in  the  state  in  which  it 
then  was ;  that  is,  we  must  take  it  that  the  culvert  so  bringing 
down  the  water  and  all  the  water-courses  are  granted,  not  only 
those  which  belong  to  and  appertain  to  the  premises,  but  also 
those  which  were  used  and  enjoyed  therewith.*  This  judgment 
was  affirmed  in  the  Exchequer  Chamber,  and  it  was  held  that  the 
defendant  was  entitled  to  use  the  water,  not  only  on  the  fann 
which  was  sold  to  him,  but  for  a  manufactory  which  he  possessed 
beyond. 

« Cro.  Jac.  121.  •  1  H.  &  N.  916. 
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^'  It  "Was  objected  before  us,  on  the  part  of  the  defendant,  that 
on  the  severance  of  two  tenements  no  easement  will  pass  by  an 
implied  grant,  except  one  which  is  necessary  for  the  nse  of  the 
tenement  conveyed,  and  that  the  easement  in  question  was  not 
necessary.  We  think  that  the  water-course  was  necessary  for  the 
nse  of  the  tenement  conveyed.  It  was,  at  the  time  of  the  con- 
veyance, the  existing  mode  by  which  the  premises  conveyed  were 
supplied  with  water,  and  we  think  it  is  no  answer  that  if  this 
supply  was  cut  off  possibly  some  other  supply  might  have  been 
obtained.  We  think  it  is  proved  on  the  evidence  that  no  other 
supply  of  water  equally  convenient  or  equally  pure  could  have 
been  obtained.  We  are  also  of  opinion,  having  regard  to  the 
general  words  in  the  conveyance,  that  the  language  of  the  con- 
veyance was  sufficient  to  pass  the  right  to  the  water-course,  even 
if  it  was  not  necessary,  but  only  convenient  for  the  use  of  the 
premises.  It  was  further  objected,  that  the  fact  of  the  plaintiff 
having  pulled  down  the  cattle-sheds  and  erected  cottages  in  their 
place  deprived  him  of  the  right  to  the  use  of  water.  We  are 
of  opinion,  however,  that  what  passed  to  plaintiff  was  a  right 
to  have  the  water  flow  in  the  accustomed  manner  through  the 
defendant's  premises  to  his  premises,  and  that  when  it  arrived  at 
his  premises  he  could  do  what  he  liked  with  it,  and  that  he  would 
not  lose  his  right  to  the  water  by  any  alteration  he  might  make 
in  his  premises." 

Sue.  411.  Role  in  HnU  ▼.  LmuL—  Thus  it  will  be  Seen  that,  when 
an  owner  of  two  tenements  sells  one  of  them,  or  the  owner  of 
an  entire  estate  sells  a  portion  of  it,  the  purchaser  takes  the  tene- 
ment or  estate  with  all  the  benefits  and  burdens  that  a/re  used  m 
connection  vrithy  and  a/ppea/r  at  the  time  of  sale  to  belong  to  Uy  or 
that  are  of  such  obviov^e  necessity  as  naturally  to  be  the  subject 
of  inquiry.* 

*  Dodd  9,  Burehall,  1  H.  &  C.  118  ;  easements  over  the  lemiilning  part  as 

Lampman  v.  Milka,  21  N.  T.  606  ;  HaU  are  neoesaary  for  the  reasonable  enjoy- 

i\  Lund,  1  H.  &  G.  677.  ment  of  the  part  which  he  grants,  in 

Phear  on  Waters,  78,  sajs  : '  *  When-  the  form  which  it  assumes  at  the  time 

erer  the  owner  of  lands  divides  his  he  transfers  it.    If  the  grantor  has 

property  into  two  parts,  granting  away  already  treated  tiiis  portion  as  separate 

one  of  them,  he  is  taken  by  impUca-  property, the  mode  in  which  he  enjoyed 

tion  to  inclade  in  his  grant  aU  such  it,  or  soifered  it  to  be  ei^oyed,  af- 
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In  HdH  V.  Ztmd  si  qnestion  arose  between  the  oocnpants  of 
two  mills  as  to  the  rights  which  each  took  as  incident  to  the 
premises  nnder  the  following  state  of  facts  :  The  defendant  occu- 
pied his  null  as  a  bleachery,  and  discharged  the  refuse  from  his 
works  through  a  drain,  partly  open  and  partly  covered,  into  the 
stream,  some  three  or  four  hundred  feet  above  the  plaintiff's  mill. 
This  discharge  occurred  about  seven  times  a  fortnight,  and 
necessarily  polluted  the  stream.  Previous  to  the  occupancy  of 
the  mill  by  the  defendant,  it  had  been  used  as  a  bleachery  by  the 
lessee,  of  whom  the  defendant  purchased,  and,  in  September,  1858, 
the  old  lease  was  surrendered  to  the  landlord,  and  a  new  one 
executed  to  the  defendant,  who,  in  the  lease,  was  described  as  a 
^'bleacher."  The  hdhefndv/nh  of  the  lease  contained  the  usual 
clauses  as  to  appurtenances,  and  also  a  clause  by  which  it  was 
agreed  that  all  improvements,  buildings,  erections  so  made  by 
the  defendant  for  carrying  on  the  business  of  "  bleaching," 
should,  at  the  expiration  of  the  term,  belong  to  the  lessor.  In 
1859  the  plaintiff  purchased  both  mills,  and  the  defendant  con- 
tinuing to  discharge  the  refuse  from  his  miUs  through  the  drains 
into  the  stream,  an  action  was  brought  agsunst  him  therefor.  A 
verdict  was  directed  for  the  defendant,  and  upon  hearing  in 
Exchequer,  the  verdict  was  upheld.  Pollock,  C.  B.,  said :  "  It 
has  been  urged  that  no  apparent  easement  passed  by  the  lease, 
and  that  the  previous  mode  of  the  user  of  the  premises  cannot 
be  inquired  into,  hut  I  think  we  are  (U  liberty  to  ascertadn  the 
mode  in  which  the  prerrmes  had  been  enjoyed  by  the  premous 
lessee;  their  enjoyment  as  bleaching  works  being  the  object  of 
the  lease.  It  is  conceded  that  the  former  lessee  used  this  stream 
for  carrying  off  this  refuse,  and  I  cannot  see  any  difference  in  that 
case  and  taking  water  from  a  stream  and  returning  it  in  a  foul 
condition.  The  lessor,  with  full  knowledge  of  the  mode  in  which 
the  premises  had  been  used  by  the  former  lessee,  grants  to  the 

fords  a  very  proper  indication  of  what  oonrt  in  Pjer  v.  Carter  "  By  apparent 

rights  over  ms  remaining  lands  he  in-  easement  must  be  understood,  not  only 

tends  to  pass  as  accessory  to  it.'*  those  which  mast  necessarily  be  seen, 

Mr.  Gale,  in  his  excellent  work  on  Imt  those  which  may  he  seen  or  kn/Oittn 

Easements,  p.   85,   in  discussing  the  on  a  canreful  inspection  of  the  premise* 

question  as  to  what  constitutes  an  ap-  by  a  person  ordmarUy  conversant  with 

parent  easement,  thas  lays  the  founda-  the  sfuJbjeet,'^ 
tion  for  the  doctrine  adopted  by  the 
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defendant  a  new  lease  for  the  same  pnrpoBe,  and  the  pUmdiff 
stands  in  the  same  position  as  the  lessor ,  and  oannot  derogate 
from  his  grwn^P 

WiLDB,  B.,  who  also  delivered  an  opmion  in  the  case,  said : 
'^  It  appears  to  me,  that  in  cases  of  implied  grant  the  implication 
must  be  confined  to  a  reasonable  use  of  the  premises  for  the  pur- 
poses for  which,  according  to  the  obvious  purposes  of  the  grant, 
they  are  demised.  *  '^  *  Each  case  must  stand  on  its  own 
circimistances  and  the  intention  of  the  parties,  to  be  ascertained 
from  the  character,  state  and  use  of  the  premises  at  the  time  of 
the  grant." 

Sbo.  412.  Role  in  Xjampman  ▼.  BKUki^—  In  Jjmtpmam,  v.  MiJJc^  it 
appeared  that  the  grantor  of  the  plaintiff  and  defendant  origin- 
ally owned  a  tract  of  about  forty  acres  of  land  through  which  a 
small  creek  ran.  In  its  natural  course  it  would  run  over  about  a 
half  acre  of  low  ground  which  was  conveyed  to  the  plaintiflE  for 
a  building  lot,  and  upon  which  he  erected  a  house.  Some  ten 
years  prior  to  the  conveyance  to  the  plaintiff  the  owner  of  the  forty- 
acre  tract  diverted  the  water  of  the  creek  so  that  it  did  not  cover 
the  plaintiff's  land.  After  the  conveyance  to  the  plaintiflE  the  de- 
fendant purchased  the  balance  of  the  premises,  and  soon  after- 
ward restored  the  creek  to  its  natural  channel,  and  thus  sent  the 
water  over  the  plaintiff's  yard.  For  this  injury  the  action  was 
brought,  and  upon  hearing  in  the  Court  of  Appeals  Dbnio,  J., 
said :  "  The  rule  of  the  common  law  on  this  subject  is  well  settled. 
The  principle  is,  that  when  the  owner  of  two  tenements  sells  one 
of  them,  or  the  owner  of  an  entire  estate  sells  a  portion  of  it,  the 
purchaser  takes  the  tenement^  or  portion  sold,  with  aU  the  henejUs 
offhd  burdens  that  appear  at  the  time  of  sale  to  "belong  to  ity  bs 
between  it  and  the  property  which  the  vendor  retains.  *  *  * 
Ko  easement  exists  so  long  as  the  unity  of  possession  remains,  be- 
cause the  owner  of  the  whole  may,  at  any  time,  rearrange  the 
quality  of  the  several  servitudes,  but  upon  severance  by  the  sale 
of  a  part,  the  right  of  the  owner  to  redistribute  ceases,  and  ease- 

»21  N.  Y.  506. 
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m^nts  or  ^^nritwles  are  created  oorreyKyndmg  to  the  benefits 


^s^i^iing 


»i 


Sbo.  418.  Bij^t  to  repair  artifiolAl  wain>ooanM  and  MMmanti  gene- 
rally.—But  an  easement  cannot  be  enlarged  or  exercised  in  a  man- 
ner easentiallj  different  from  that  granted  or  required,  or  so  as  to 
injuriously  affect  others.'  The  burden  must  not  be  increased,  bat 
the  right  may  be  exercised  to  its  full  limit,  and  in  any  way  that 
does  not  increase  the  burden  or  change  the  character  of  the  servi- 
tude. Sepairs  may  be  made  when  necessary,  and  the  owner  of 
the  dominant  estate  for  that  purpose  may  enter  upon  the  servient 
estate  and  dig  or  do  any  act  necessary  for  the  purpose  of  making 
necessary  repairs.  Thus  the  owner  of  a  mill  and  pond,  with  an 
easement  for  the  discharge  of  the  water  through  a  raceway  over 
another's  land,  may  enter  upon  the  servient  estate  to  cleanse  or 
repair  it  in  any  way/  The  rule  as  adopted  in  Nicholas  v.  Cham- 
berlam  is  recognized  fully  by  the  courts  of  this  country.  In  that 
case  it  was  said  that  *^  if  one  erects  a  house  and  builds  a  conduit 
thereto,  m  another  part  of  his  land,  and  conveys  water  by  pipes 
to  the  house,  and  afterward  sells  the  house  with  the  appurtenan- 
ces, excepting  the  land,  or  sells  the  land  excepting  the  house,  ih^ 
conduit  and  pipes  pass  with  the  house,  because  it  is  necessary^  et 
qttasij  appendant  thereto ;  and  he  shaU  have  liberty  by  law  to  dig 
in  the  land  for  amending  the  pipes  or  making  them  new,  as  the 
case  may  require."  In  the  same  case  the  court  say :  "  So  it  is  if 
a  lessee  for  years  of  a  house  and  land  erect  a  conduit  upon  the 
land,  and  after  the  term  determines,  the  lessor  occupies  them  to- 
gether Jbr  a  time,  and  afterward  sells  the  house  with  the  appur- 


1  Nicholas  V.  Chamberlain,  Cro.  Jac.  Jac  121 ;  Preaoott  o.  White,  81  Pick. 

121;  New  Ipswich  Factory  o.  Batchel-  (Mass.)  841;   Pomfret    e.    Bicroft,  1 

der,  8  N .  II.  190 ;  Hazard  ^.  Robinson,  Sannd.  822 ;  FraUey  e.  Waters,  7  Penn. 

8  Mason  (U.  S.),272;  Thayer  e.  Payne,  St  221;  Gerrard  e.  Cooke,  2   N.  R. 

2  Cosh.  (Mass.)  827 ;  Cox  v.  Matthews,  109  ;  Peter  e.  Daniel,  6  C.  B.  568;  WU- 

Ventris,  237 ;  Parker  o.  Foote,  19  Wend,  liams  «.  Safford,  7  Barb.  (N.  T.)  800. 

(N.  Y.)809;Coattstf.Oorham,  1  M.  &  Bat  tliis  doctrine  only  applies  to 

M,  896 ;  Compton  v,  Richards,  1  Price,  necessary  easements  and  is  not  appU- 

1^;  Riviere  v.   Bower,    R.  &  M.  21;  cable  to  light  and  air,  hence  where  one 

United  States  «.  Appleton,  1  Sumner  erects  a  house  with  windows  opeoing 

(U.  6.),  ^2.  upon  another  lot  owned  by  him,  and 

*  Reals  «.  Stewart,  6  Lans.  (N.  Y.  S.  sells  the  house,  no  easement  to  ba^ 

C)  408;  Roberts  v,  Roberts,  7  id.  55.  the  light  and  air  enter  those  windows 

'  Prescott  o.  Williams,  5  Mete.  (Mass.)  passes  by  the  deed.    Keats  e.  Hugo, 

429;  Nicholas  v.  Chamberlain,  Cro.  115  Mass.  204. 
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tenanoes  to  ODe,  and  the  land  to  another,  the  vendee  (of  the  house) 
shaUluM)e  the  oondtdtandjpijpesyimd  liberty  to  €^^  But 

PoPHAM,  J.,  said  that  '^  if  the  lessee  erect  such  a  conduit  and  after- 
ward the  lessor,  during  the  ledse,  sells  the  house  to  one  and  the 
land  to  another,  and  after  the  lease  determines  he  who  hath  the  land 
wherein  the  conduit  is  may  distm'b  the  other  in  teeing  thereof  and 
may  hreak  it^  because  it  woe  not  erected  by  one  who  had  a  per- 
manent  estate^  nor  inheritancey  nor  made  one  by  the  occtipatioti  and 
usage  of  them  together^  by  one  who  had  the  inheritance.^^  And 
the  same  rule  was  held  also  to  exist  where  the  conduit  and  pipe  is 
put  in  by  a  disseizor  of  the  house  and  land,  and  the  disseizee  en- 
ters, but  without  taking  cognizance  of  the  erection,  sells  the 
house  to  one  and  the  land  to  another. 
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8bo.  414.  Relathro  rights  of  mi]l-ofwn«ni  on  th«  same  dam^—  As  be- 
tween mill-owners  npon  the  same  dam,  their  rights  are  to  be  con- 
stmed  according  to  the  grants  nnder  which  they  hold,  and  in 
reference  to  their  prescriptive  rights,  if  any  have  been  acquired. 
It  is  said  that  prior  appropriation,  when  there  are  other  rights, 
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gives  no  superior  advantage  or  rights,  and  this  is  true.  Bnt  those 
having  mills  up  a  stream  have  this  advantage  over  those  whose 
mills  are  lower  down ;  they  may  detain  the  water  reasonably,  for 
the  propulsion  of  their  machinery,  even  though  the  proprietors 
of  mills  below  are  thereby  prevented  from  receiving  their  water 
in  as  beneficial  a  manner  as  they  otherwise  would,  and  this  even 
though  the  upper  mill  is  a  modem,  and  the  lower  mill  is  an 
ancient  one.  Such  reasonable  detention  as  between  mill-owners 
is  no  cause  of  complaint,  and  operates  no  violation  of  a  right* 
The  fault  lies,  not  with  the  upper  mill-owners,  but  in  the  cc^xioitj/ 
of  ike  strea/m  iUdf}  As  to  what  is  *a  reasonable  use  of  water 
on  a  stream,  is  always  a  question  of  fact  to  be  determined  by  a 
jury,  and  is  to  be  arrived  at  first  by  ascertaining  the  capacity  of 
the  stream,  the  nature  and  character  of  the  works  sought  to  be 
propelled  thereby,  the  kind  of  wheels  and  machinery  used,  and  the 
r^a«(77ia5i^  necessities  of  the  mill-owner  in  view  of  all  those  facts, 
and  the  custom  of  the  country,  if  there  be  any,  in  a  beneficial 
application  of  the  water.'  A  man  must  adjust  his  uses  of  the 
water  to  the  capacity  of  the  stream.  He  may  not  erect  a  dam 
and  build  miUsto  be  propelled  by  the  water  of  a  stream,  that  in 
their  requirements  are  far  beyond  the  ordinary  capacity  of  the 
stream  to  supply  the  power  for,  neither  has  he  a  right  to  use 
wheels  which  require  an  excessive  amount  of  water  to  propel ; 
but  in  his  use,  both  in  the  requirements  of  the  works  and  in  the 
character  of  his  machinery,  he  must  have  a  reasonable  regard  to 
the  ordinary  capacities  of  the  stream,  and  when  he  has  thus  con- 

1  In  Thurber   «.   Martin,   2    Gray  Piatt «.  Johnson,  16  Johns.  (N.Y.) 218; 

(Mass.),  894,  the  plaintiff  had  formore  Palmer  «.  Mulliffan,  8  Gaines  (N.  1.\ 

than  fifty  years  been  the  proprietor  of  807 ;  Davis  «.  W inslow,  61  Me.  290  ; 

a  dam  and  mill  npon  a  stream.     The  Parker  «.  Hotchkiss,  26  Gonn.  321; 

defendant,    beiniif  a  riparian  owner,  Olney  «.  Fenner,  2  B.  I.   211 ;  Martin 

erected  a  dam  higher  up  the  stream,  «.  Bigelow,  2  Aiken  (Vt.),  186 ;  Kin^v. 

and  used  the  water  to  propel  the  ma-  Tifiany,  9  Conn.  162;  Baird  v.  Wells, 

chinery  of  a  miU,  thereby  interrupt-  22  Pick.  (Ma88.)287. 

ing  the  usual  and  natural  flow  of  water  '  Thomas  9.  Brackney,  17  Barb.  (N. 

to  the  plaintiff's  miU.    The  court  held  Y.  S.  C.)  064 ;  HiU  «.  Ward,  7  111.  28§; 

that  the  defendant  was  in  the  exercise  Gould  9.  Boston  Duck  Co.,  18  Gmy 

of  a  lawful  rififht ;  that  he  might  law-  (Mass.),  442 ;  Sampson  «.  Hoddinott,  38 

fully  apply  the  water  to    benefidal  Eng.  Law  &  Eg.  241 ;  Pollltt  v.  Loiiff, 

uses  as  against  the  lower  miU-owner,  8  T.  &  C.  (N.  Y.)  282 ;  68  Barb.  (N.T. 

even  though  the  natural  flow  of  the  8.  G.)  79 ;  Hetrick  v.  Deadlier,  6  renn. 

water  to  the  plaintiffs  mill  was  dis-  St.  82. 
turbed.    Bealey  «.  Shaw,  6  East,  208  ; 
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formed  his  use  of  the  water  to  the  capacity  of  the  stream,  he  may 
detain  the  water  from  the  mills  below  to  the  extent  necessary  to 
make  it  beneficial  to  him,  even  though  it  takes  the  entire  water  of 
the  stream.^  If,  however,  there  is  sufficient  water  for  all  the  mills, 
if  reasonably  used,  then  it  is  the  right  of  each  mill-owner  to  re- 
quire of  the  others  such  a  use  of  the  water  as  shall  yield  him  his 
proper  supply."  The  upper  owner  may  detain  the  water  so  long 
as  is  neeeMCMy  for  the  purpose  of  working  his  mills ;  but  he  must, 
at  his  peril,  see  to  it  that  he  does  not  unnecessarily  or  unreason- 
ably detain  it.' 

Sbo.  416.  Bight  rMtrloted  to  me  of  water  aooordlng  to  the  capaolty  of 

the  shfeem.—  As  to  what  is  a  reasonable  detention  or  use  of  water 
is  alwajns  a  question  of  fact  to  be  determined  by  the  jury  from 
the  circumstances  of  each  case,  and  in  determining  the  question, 
a  variety  of  considerations  are  to  be  considered,  such  as  the  size 
of  the  stream,  the  adaptability  of  the  machinery  to  the  ordinary 
condition  and  volume  of  the  stream,  the  uses  to  which  it  is  or 
can  be  applied,  as  well  as  the  character  of  the  machinery  used  as 
compared  with  the  improvements  in  machinery  for  a  similar  pur- 
pose, and,  in  the  language  of  Fobteb,  J.,  in  a  recent  casein  New 
Hampshire,  '^  whether,  under  aU  the  .circumstances  of  the  case, 
it  is  or  is  not  a  reasonable  use  of  the  stream ;  and  in  determining 
that  question  the  extent  of  the  benefit  to  the  mill-owner,  and  of 
the  inconvenience  to  others  may  very  properly  be  considered."* 

Seo.  416.  Reetriotioiui  as  to  erectton  of  danui^-  The  right  of  amill- 

owner  is  to  ttae  the  water,  but  he  has  no  right  to  divert  it  entirely 
from  the  stream.     If  he  conducts  it  away  from  the  stream  to  a 

'  Ooold  o.  BoBton  Duck  Co.,  18  Gray  riffht  to  deprive  the  lower  mill-ownem 

(MajM.),  442 ;  PoUitt  v.  Lonff,  8  T.  &  C.  of  the  natural  flow  of  the  water,  and 

(N.  Y.)  382 ;  Whaler  c.  Ahl,  29  Penn.  that  in  determining  what  is  a  reaaon- 

8t.  08 ;  Clinton  o.  Myers,  46  N.  T.  511;  able  detention,  reference  may  be  liad 

Timm  v.  Bear,  29  Wis.  254.  to  the  kind  of  machinery  used  in  the 

*  Snow  «.  Parsons,  28  Vt.  459.  upper  mill,  and  its  adaptability  for  use 

*  Whaler  v,  Ahl,  29  Penn.  St.  98 ;  on  sudh  a  stream.  See  Brace  v.  Tale, 
Pollitt  V.  Long,  8  T.  &  C.  (N.  T.)  282  ;  99  Mass.  488 ;  Clinton  v.  Myers,  46  N. 
Snow  V.  Parsons,  28  Vt.  469 ;  Parker  Y.  511. 

V.  Hotchkiss,  25  Conn.  821;  Barrett  v,  <  Norway  Plains  Co.  v.  Bradley.  62 

Parsons,  10 Cosh.  (Mass.)  867.  In  Timm  N.  H.   110;  Hayes  v.  Waldron,  44  id. 

V,  Bear,  29  Wis.  254,  it  is  held  that  an  584 ;  Bassett  «.  Salisbury  Manufaetur- 

vpper  mm-owner  has,  generally,  no  Ing  Co.,  48  id.  569. 

62 
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mill,  he  miifit  see  to  it  that  it  is  returned  again  before  it  leaves  his 
premises  so  that  an  owner  below  is  not  damaged  by  the  act^  So, 
too,  a  mill-owner  is  bound  to  so  maintain  his  dam  (unless  he  has 
acquired  a  prescriptive  right  to  do  so  otherwise)  as  not  to  set  the 
water  back  upon  the  land  of  others,  or  the  wheels  and  machineiy 
of  an  upper  mill,'  or  so  as  to  discharge  it  in  a  ^tful  manner,  to 
the  injury  of  an  owner  below/ 

The  rights  of  a  riparian  owner  to  dam  the  stream  have  been 
previously  discussed.  The  right  exists  so  long  as  it  can  be  done 
without  injury  to  the  property  or  rights  of  others,  but  if  a  dam 
is  erected  so  as  to  injure  the  lands  above  or  below  the  mill  by 
flooding  them,  or  otherwise  producing  injury  thereto  of  which  the 
dam  is  the  proximate  cause,  it  is  a  nuisance,  and  its  maintenance 
unlawf  uL*  If,  by  hoarding  the  water  by  a  dam,  the  water  is  set 
back  and  held  so  that  it  impairs  the  health  of  those  living  on  the 
stream,  or  as  to  impair  their  comfort  by  reason  of  the  noxious 
vapors  arising  therefrom,  this  is  not  only  an  actionable  but  an 
indictable  nuisance.*  Or  if  it  interferes  with  the  drainage  of 
lands,'  destroys  springs,*  charges  the  soil  with  water,*  or  causes 
ice  to  accumulate  or  to  be  thrown  thereon,'  or  in  any  way  inter- 
feres with  the  natural  condition  of  the  land  or  the  rights  of  land- 
owners, its  maintenance  is  unlawful  and  imposes  upon  those  main- 
taining it  liability  for  all  the  natural  and  probable  consequences 
flowing  therefrom." 

1  Sackrider  c.  Beers,  10  Johns.  (N.  *  Hm  v.  Ward,  7  m.  885 ;  Haas  v. 

T.)241;  Beissen    «.   ShoU,   4  DaUas  Ghoaasard,  17  Tex.  688. 

(tJ.  S.),  211 ;  Merritt  v.  Brinkerhoff,17  »  Kownslar  v.  Ward    Gilmer  (V».), 

Johns.  (N.  Y.)  806  ;  Stein  v,  Bardeu,30  127 ;  Rhodes  v.  Whitehead,  27  Tex. 

Ala.  127.  804. 

'  Wrijrht  v.  Howard,  1  Sim.  ft  Stu.  *  Bassett  v.  Company,  48  N.  H.  578; 

(Ch.)   208  ;    Sanders   v.    Newman,   1  Tmstees  v,  Toumans,  50  Barb.  (N.  T. 

B.  ft  Aid.  258  ;  Bntz  v.  Ihrie,  1  Bawle  S.  C.)  8$>8;    Johnston    v.   Roane,  3 

(Penn.),  218 ;    Stiles     v.    Hooker.    7  Jones'  (N.  C.)  Law,  528 ;  Barrow  t. 

Cow.  (N.  Y.)  266;  Oilman  v.  TUton,  5  Landry,  15  La.   Ann.  681 ;  Hooper©. 

N.  H.  282  ;  Hodges  v.  Raymond,  0  Wilkinson,  id.  497. 

Mass.  816 ;  Hill  v.  Ward,   7  HI.  285  ;  '  Pftyne  «.  Taylor,  8  A.   K.  Marsh. 

Chalk  V.  McAUy,  11  Rich.  (8.  C.)  158.  (Ky.)  828 ;  Neal  v.   Henry,    1  Meigs 

»  Stein  V,  Burden.  29  Ala.  127;  Mabie  (Tenn.),  17. 

V.  Matteson.  17  Wis.  1  ;  Coming  v.  •  Pixley  v.  Clark,  85  N.  Y.  629. 

Troy,  etc.,  89  Barb.  (N.  Y.  S.  C.)  811 ;  •  Smith   v.  Agawam   Quial   Co.,  2 

Davis  V.  Getchell,  50  Me.  604 ;  Hulme  Allen  (Mass.),  8w. 

V,  Shrieve.  4  N.  J.  Eq.  116.  "  Amoskeag  Co.  w.  Goodale,  46  N.  a 

58. 
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Sbo.  417.  SaiiM  oontinueiL—  So,  too,  in  the  erection  of  dams, 
lower  owners  are  restricted  to  the  erection  of  such  dams  as  will 
not  set  back  the  water  upon  the  wheels  of  upper  mill-owners,  or 
in  any  wise  interfere  with  the  free  and  unobstructed  operation 
thereof.*  He  cannot  subtract  from  the  power  of  an  upper  owner 
by  throwing  the  water  back  upon  him.'  Nor  does  it  make  any 
difference  whether  the  upper  owner  has  a  mill  upon  his  premises 
or  not,'  and  if  the  water  is  set  back  upon  the  premises  of  one 
who  has  a  mill-site,  even  though  the  lands  are  not  overflowed,  the 
backing  of  the  water  creates  an  actionable  injury.  * 

In  the  erection  of  a  dam,  the  person  erecting  it  is  bound  to 
regard  the  character  of  the  stream,  and  the  incidents  of  the 
locality,  and  if  it  is  subject  to  extraordinary  and  violent  freshets, 
even  though  occurring  only  at  intervals  of  several  years,  he  is 
bound  to  construct  his  dam  of  sufScient  strength  to  resist  such 
freshets,  and,  failing  in  that,  he  is  liable  for  all  the  damages  that 
ensue.^  The  restriction  imposed  by  law  upon  mill-owners  in  the 
erection  of  dams  is,  that  they  must  not  essentially  injure  those 
above  or  below  them  in  the  use  of  the  stream,  or,  as  stated  in  a 
recent  well-considered  case  in  New  Biimpshire,'  ^^  so  as  not  sen- 
siNy  and  injuruyiisly  to  affect  the  rights  of  other  mill-owners." 

Sec.  418.  Pmoriptive  rights  and  how  acquired.— Prescriptive  rights 
by  long  user  of  the  water  in  a  particular  way  may  be  acquired, 
and  when  acquired  are  added  to  the  natural  right,  and  to  the  ex- 
tent of  such  increase  are  the  complete  defense  to  actions  for 
injuries  resulting  from  a  use  of  the  water  in  excess  of  the  natural 
right.  Prescriptive  rights  may  not  only  be  acquired  against 
riparian  owners  either  above  or  below  him  on  the  stream,  but  also 
against  mill-owners  upon  the  same  dam.  Thus  one  mill-owner 
who  has  the  right  to  use  a  certain  quantity  of  water  from  the 
pond  by  grant,  and  in  a  certain  way,  or  at  certain  times  of  the 

1  Oraver  v.  Sholl,  43  Penn.  St.  67  ;  85  N.  Y.  526  ;  Stont  v,  MeAdams,  8  lU. 

Warring   v,  Martin,  Wright  (Ohio),  67. 

281 ;  Shreve  v,  Voorhees,  8  N.  J.  £q.  *  Good  «.  Dodge,  ante, 

25 ;  Thompson    v,    Crocker,   9  Pick.  *  Stout  v.  McAdamB,  ante. 

(Mass.)  59  ;  Good  v.  Dodge,  8  Pitts-  «  Amoakeaf  v,  Goodale,  46  N.  H.  66. 

bargh  (Penn.),  557 ;  Bipka  v.  Sergeant,  *  Gray  v.  Harris,  107  Mass.  492. 

7  W.  &  S.  (Penn.)  9;  Pixley  v,  Clark,  *  Norway  Plains  Co.  v,  Bradley,  52 

N.  H.  86. 
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day,  may  acquire  the  right  by  twenty  years'  adverse  use  in 
larger  quantities,  for  a  different  purpose  or  at  a  different  time,  to 
use  the  water  in  a  manner  entirely  different  from  the  terms  of 
his  grant.  But,  in  order  to  acquire  a  prescriptive  right,  his  use 
must  be  adverse,  open,  continuous,  uninterrupted  and  as  of  right, 
and  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
estate  affected  thereby.^ 

Thus  it  IB  held  that  when  one  has  maintained  a  dam  at  a  given 
height  for  twenty  years,  this  raises  the  presumption  of  a  grant  to 
maintain  it  at  that  height  in  a  state  of  perfect  repair.  But,  if 
during  that  period  it  has  not  flooded  the  lands  above,  if,  when 
repaired,  it  produces  that  result,  the  dam  is  a  nuisance,  and  an 
action  lies  for  all  injuries  produced  by  flooding  the  upper  land 
the  same  as  though  it  was  a  new  dam.* 

Sbg.  419.  Prescriptive  right  measured  by  the  uer,—  But  this  mUBt 

be  understood  as  subject  to  the  condition  that  the  use  of  the  water 
in  a  particular  way,  in  order  to  confer  a  prescriptive  right,  must 
not  only  be  "  adverse,  under  a  claim  of  right,  exdiiswe,  continu- 
ous amd  %mmterrupted,^^  but  such  use  must  be  known  to  amd  ac- 
quiesced vn  hy  the  owner  of  the  rights  affected  iherdyy,  and  the 
burden  of  proving  these  conditions  is  upon  the  person  asserting 
the  claim.*    But  a  use  of  water  for  however  long  a  period, 

*  Yard  v.  Ford,  2  Wm.  Saanders,  175,  for  the  prescriptive  period,  yet  if  dar- 

176,  note;  Parker  «.  Foote,  10  Wend,  ing  that  time  it  has  not  been  kept  in 

(N.  T.)  809 ;  Lace  v,  Carley,  24  id.  451;  repair,  so  as  to  set  the  water  back  upon 

Stokes  V.  Appomattox   Co.,  8  Lei^  the  lands  above,  the  owner  of  the  dam. 

(Va.),  818 ;  Watkins  v.  Peck,  18  N.  H.  wiU  be  liable  for  aU  damages  resalt- 

860 ;  Thomas  «.  Marshfield,   18  Pick,  ing  from  the  setting  back  of  Uie  water 

(Mass.)  240  ;  Winnipiseogee  Lake  Co.  when  the  dam  is  in  repair  beyond  that 

V.  Yonng,  40  N.  H.  420.  which  is  covered  by  his  use.    Oirlisle 

s  Stiles  0.  Hooker,  7  Cow.  (N.  Y.)  «.  Cooper,  19  N  J.  Eq.  260;  Herts  «. 

266  ;  Russell  v.  Scott,  9  id.  279 ;  Mertz  Domey,  25  Penn.  St.  519. 

«.  Domey,  25  Penn.  St.  519  ;  but  see  *  Mebane  «.  Patrick,  1  Jones  (N.  C), 

Jackson  v,  Harrington,  2  Allen  (Mass.),  28  ;  Gentleman  «.  Soule,  2St  111.  279  ; 

242 ;  NorwayPlains Co.  v.  Bradley,  52  American  Co.  «  Bradford,  27  Cal.  366; 

N.  H.  108 ;  Winnipiseogee  Lake  Co.  Esling  «.  Williams,  10  Penn.  St.  126  ; 

«.  Young,  40   id.    420;  Bnmham    «.  Tracy  v.  Atherton,  86  Vt.514  ;  Evans 

Kempton,  44  id.  78.      See  Cowell  «.  «.   Dana,   7  R.  L    806  ;   Mitchell  o. 

Thayer,  5  Mete.  (Mass.)  258;  Ray  «.  Parks,  26  Ind.  854  ;  Tinicum  Fishing 

Fletcher,  12  Cush.  (Mass.)  200;  Hynds  Co.  «.  Carter,  61  Penn.  St.  40;  Olney 

«.  Schulti,  89  Barb.  (N.  Y.  S.  C.)  600.  «.  Gardiner,  4  M.  &  W.  496  ;  Arnold  o. 

But  the  right  will  only  be  co-extensive  Stevens,  24  Pick.   (Mass.)  106  ;  Wat- 

with  the  use,  and,  though  the  dam  kins  «.  Peck,  18  N.  H.  860 ;  Luce  o. 

has  been  maintained  at  a  given  height  Carley,  24  Wend.  (N.  Y.)  451. 
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lacking  in   either  of   these  elements,   confers  no  prescriptive 
right* 


Seo.  420.  Role  in  ailford  ▼.  Lake  Co.—  In  Oilford  Y.  Lake  Co.* 
Smtth,  J.,  in  delivering  the  opinion  of  the  court,  thus  laid  down 
the  rule :  "  Merely  maintaining  a  dam  for  twenty  years,  with- 
out thereby  raising  the  water  on  the  plaintiff'  land  often  enough 
to  give  notice  that  they  claimed  the  right  to  flow  it,  would  not 
give  the  defendants  a  prescriptive  right  to  flow  plaintiffs'  land  as 
high  as  it  covld  be  flowed  by  means  of  that  dam.  The  mere 
erection  and  maintenance  of  the  dam  did  no  injury  to  the  plaint- 
iffs, and  furnished  them  no  ground  of  action  against  the  defend- 
ants. It  is  not  the  right  to  erect  or  maintain  a  dam  upon  their 
own  land  that  the  defendants  seek  to  establish  by  prescription, 
for  that  they  have  already.  They  may  build  and  maintain  a  dam 
on  their  own  land  at  any  height ;  unless  it  pens  back  the  water 
on  the  plaintiff's  land,  the  plaintiffs  could  not  complain  or  main- 
tain an  action  against  them  for  an  invasion  of  their  right.  It  is 
not  the  height  of  the  dara^  but  of  the  water,  which  does  the  injury. 
It  is  not  the  height  of  the  dam  but  of  the  water  of  which  the 
plaintiffs  complain.  *  *  *  To  gain  a  prescriptive  right  there 
must  be  something  more  than  a  mere  intention  to  do  some  act  on 
the  plaintiff's  land.  The  landowners  on  the  shores  of  this  lake 
are  not  hound  to  make  anmial  pilgrvmages  to  Lake  viUage  to 
measv/re  the  dam  of  the  Lake  Co.,  amd  employ  am,  engineer  to 
calculate  whether,  if  kept  tight  a/ndfuH,  it  cam,  he  used  to  throw 
water  on  their  la/nd.^^* 

The  fact  that  the  dam-owner  exercised  the  right  of  flowing  the 
land  as  often  as  he  chose  is  not  the  test.  The  question  is,  did 
he  exercise  the  right  so  often,  and  in  such  a  way,  as  to  invade  the 
rights  of  the  plaintiff,  and  as  to  operate  as  a  notice  of  the  extent 
of  his  claim  ?^ 

So,  where  a  mill-owner  has  used  flush-boards  in  dry  times,  for 

<  American  (>>.  v.  Bradford,  27  Cal.  gent  f>.  Stark,  12  N.  H.  882;  Bambam 

966  ;  Gilford  v.  Lake  Co. ,  62  N .  H.  262.  «.  Eempton,  44  id .   78 ;  Obartaold  v . 

«  62  N.  H.  362,  Legh,  L.  R.,  4  Ex.  126. 

'  Carlisle  v.  Cooper,  19  N.  J.  Eq.  266;  ^  Lowe  f>.  Carpenter,  6  Ex .  826;  Carr 

Stiles  V.  Hooker, -7  Cow.  (N.  T.)  266;  v.  Poster,  8  Q.  B.  681;  T^ke    Co.  v. 

Hertz  v.Domej,  26  Penn.  St.  610;  Sar-  Young,  40  N.  H,  420. 
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the  period  of  twenty  years,  taking  them  off  upon  a  rise  of  water, 
he  does  not  thereby  acquire  a  right  to  maintain  them  upon  the 
dam.  In  order  to  acquire  a  prescriptive  right  to  the  use  of  the 
water  in  a  particular  way  the  use  must  be  such  as  is  in  yiolation 
of  the  rights  of  others,  and  such  as  is  actionable  on  the  part  of 
those  affected  thereby,  although  it  need  not  be  such  as  to  produce 
actual  damage.' 

Sbo.  421.  Rule  in  XiawlorT.  Potter.— In  Zowlar  Y.  Potter^  an  in- 
teresting question  was  raised  as  to  the  right  of  a  mill-owner  to 
raise  the  water  in  dry  seasons  by  means  of  flush-boards,  whereby 
the  lands  of  supra-riparian  owners  were  flooded,  and  rendered 
useless  for  the  purposes  of  cultivation.'  It  appeared  that  the 
defendant  was  the  owner  of  a  mill  and  dam,  and  during  a  drv 
time,  when  the  stream  was  low,  he  put  on  logs  and  raised  the 
water  and  overflowed  the  plaintiff's  lands  during  the  dry  season, 
more  than  had  ever  been  done  by  the  original  dam,  so  that  the 
plaintiff  was  unable  to  cut  hay  from  portions  of  his  premises 
bordering  on  the  stream,  from  which  he  would  otherwise  have 
been  able  to  take  it.  Upon  the  trial  of  the  case  the  judge  charged 
the  jury  that,  if  the  defendant's  dam  had  for  a  period  of  twenty 
years  previous  to  the  action,  been  maintained  at  its  present  height, 
and  had  thus  been  kept  up  and  maintained  continuously  for  the 
period  of  twenty  years,  and  had  backed  up  the  water  so  as  to  over- 
flow the  land  above,  then  there  could  be  no  recovery.  But  that, 
if  the  defendant  by  raising  his  dam  by  means  of  permanent  or 
temporary  devices,  and  thereby  overflowed  more  of  the  upper 
land,  or  overflowed  land  which  had  only  been  partially  flooded 
before,  or  if  the  original  dam  only  overflowed  the  land  in  a  par- 
ticular way,  and  at  particular  seasons  of  the  year,  any  change  in 
the  dam  which  occasioned  an  overflow  in  a  different  manner,  or 
at  different  or  other  seasons  of  the  year,  would  be  a  nuisance  and 
actionable  as  such.  This  judgment  was  affirmed  upon  appeal.  The 

1  King«.  Tifikny,  9  Com.  102  ;  Law-  T.  622;  Marcly  «.  Sholts,  39  id.  853; 

lor  «.  Pottef,  1  Hannav  (N.  B.),  828  ;  HjndB  «.  Shulti,  89  Barb.  (N.  T.)  COO. 

Mertz  «.  Dorney,  25  Penn.  St  619  ;  <  1  Hannaj  (N.  B.).  828. 

Carlisle  «.  Cooper,  6  C.  E.  Green  (N.  *  Hynds  v.  Shultz,  89  Barb.  (N.  Y) 

J.),  678;  Bumhain  «.  Eempton,  44  N.  600  ;  GrigRby  v.  Clear  Lake  Co.,  40 

H.  90 ;  Carlisle  o.  Cooper,  19  N.  J.  Eq.  Cal.  407  ;  Marolr  «.  Sholtz,  29  N.  T. 

262.    But  aee  Hall  «.  AugBbory,  46  IH.  852  ;  Pierce  «.  Trayera,  97  BCaas.  806. 
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nse  of  flnsh-boards^  or  any  devices  whereby  the  height  of  the  dam 
or  the  quantity  of  water  in  the  pond  is  increased,  whether  in  wet 
seasons  or  dry,  is  unlawful  and  a  nuisanoe,  and  is  actionable,  even 
though  no  special  damage  resxQts  therefrom,  because,  if  kept  up 
for  twenty  years,  a  right  to  use  them  is  thereby  gained  by  pre- 
scription. Snt  this  must  be  qualified  with  the  condition  that  the 
water,  during  the  season  when  the  flush-boards  or  other  devices 
are  used,  raises  the  water  in  the  channel  beyond  what  it  would  be 
raised  at  that  season  by  the  original  dam. 

The  rule  generally  adopted  seems  to  be  that  it  is  not  the  height 
of  the  dam  that  regulates  and  measures  the  rights  of  the  parties 
to  flood  the  lands  of  supra-riparian  owners,  but  the  height  of  the 
water  as  ordmofrih/  wad  ueuaXiy  kept  in  the  dam  when  kept  in 
repadTy  as  dams  are  kept /or  profitable  a/nd  economical  vse} 

Sec.  422.  Rule  in  Carlisle  ▼.  Oooperw  In  Carlisle  v.  Cooper  it 
was  held,  in  a  case  where  a  right  to  flood  lands  by  prescription 
was  claimed,  that  the  fact  that  the  dam  had  been  maintained  at  a 
given  height  for  twenty  years  was  not  conclusive  of  the  right  of 
the  party  to  maintain  his  dam  at  that  height,  but  that  it  must  be 
shown  that  the  dam  during  all  that  time  had  been  maintained  in 
such  a  state  of  repair  that  the  right  of  flooding  would  be  main- 
tained to  the  full  height  of  the  dam,  and  that,  where  a  dam  had 
been  allowed  to  remain  in  a  leaky  condition  and  out  of  repair 
for  two  years,  so  as  not  to  amount  to  full  assertion  and  mainte- 
nance of  the  right  to  the  full  height  of  the  dam,  those  two  years 
would  not  be  counted  as  a  part  of  the  prescriptive  period.  A 
different  rule  would  certainly  be  productive  of  fraud,  and 
would  be  exceedingly  oppressive,  as  it  would  enable  parties 
surreptitiously,  and  without  the  knowledge  of  the  owners 
of  estates  to  be  affected  thereby,  to  impose  burdens  upon  their 
estates,  without  their  knowledge  and  without  the  power  of  resist- 
ance on  their  part ;  and  would  also  be  opposed  to  the  fundamen- 
tal principles  controlling  the  law  of  prescription,  which  requires 
that  the  nse  should  be  open,  adverse,  as  of  right,  amd  contmuous, 
during  the  requisite  period. 

'  Carlisle  v.  Cooper,  21  N.  J.  Eq.  Barnham  v.  Kempton,  44  N.  H.  90  * 
678 ;  MerU  v.  Dorney,  35  Penn.  St.  519;    Smith  v.  Rass.  17  Wis.  237. 
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The  dam  must  be  kept  in  such  a  oondition  as  to  amomit  to  a 
fnll  exercise  of  the  right  claimed  during  the  entire  period. 
Merely  temporaiy  suspensions  in  the  user,  such  as  occur  from 
accidental '  or  necessary  cause,*  that  are  not  permitted  to  continue 
for  any  considerable  period,  will  not  defeat  the  right,  but  a  n^lect 
to  keep  the  dam  in  such  a  state  of  repair  as  to  fairly  amount  to 
an  assertion  and  continuance  of  the  right  to  set  back  the  water 
to  the  full  extent  which  the  dam  in  a  perfect  state  of  repair  would 
set  it  back,  would  restrict  the  party  to  a  use  of  the  water  com- 
mensurate only  with  that  which  he  had  exercised,  with  the  dam  in 
the  condition  in  which  it  had  ordinarily  been  maintained. 

In  Mertz  v.  Dorne^  the  defendant  had  for  a  period  of  twenty 
years  maintained  his  dam  at  a  given  height,  but  during  all  that 
time  it  had  been  in  a  defective  state  of  repair  and  leaky,  so  as  not 
to  hold  and  set  back  the  water  as  it  would  have  done  if  It  had 
been  kept  tight  and  in  repair.  At  the  expiration  of  twenty  years 
the  defendant  repaired  and  tightened  his  dam  without  increasing 
its  height,  and  as  a  result  the  water  was  set  back  upon  the  plaint- 
iffs land  beyond  what  it  had  ever  formerly  been,  during  the 
twenty  years,  and  it  was  held  that  the  defendant  was  responsible 
for  all  damages  resulting  from  the  setting  back  of  the  water  be- 
yond what  it  had  formerly  been  set  back  by  the  dam  in  its  leaky 
and  defective  condition.  It  is  the  v^e  that  measures  the  right, 
and  this  is  to  be  determined  from  the  ordinary  effects  of  the  dam 
upon  the  lands  above,  and  the  condition  in  which  the  dam  has 
been  kept,  together  with  the  condition  of  the  stream,  and  the  uses 
to  which  it  has  been  applied  by  the  owner  of  the  dam  during  the 
prescriptive  period.* 

Sec.  423.  Ohango  of  machiiiAry.—  As  between  mill-ownere,  an 
ancient  mill  has  no  right  to  change  its  machinery  by  putting  in 

1  Haag  e.  Delorme,  80  Wis.  694.  Haag  v.  Delonne,  90  Wis.  694;    Mertz 

•Pemn  V.  Garfield,  87  Vt.  810;  Brace  v.  Domey,  26  Penn.  St.  619  ;  Carlisle 

«.  Yale,  10  Allen  (Mass.),  443.  v.  Cooper,  19  N.  J.   Eq.  260 ;  Darling- 

*  26  Penn.  St.  519.  ton  v.  Painter,  7  Penn.  St.  473  ;  Bum- 

*  Hynds  f>.  Sbnltz,  89  Barb.  (N.  T.  ham  v,  Kempton,  44  N.  H.  78  ;  Stiles 
8.  C.)  600  ;  Carlisle  c.  Cooper,  21  N.  J.  v.  Hooker,  7  Cow.  (N.  Y.)  266  ;  GU- 
Eq.  678  ;  Pierce  v.  Travers,  97  Mass.  ford  v.  Lake  Co.,  62  N.  H.  262. 

306  ;  PoweU  v.  Lash,  64  N.   C.  466  ; 


MiLLB   AHD  MiLL-OwKEBS.  497 

snch  as  requires  more  water,  or  as  is  in  any  measure  a  naisance  to 
other  mill-owners  on  the  stream.  The  antiquity  of  a  mill  affords 
no  protection  against  liability  for  injuries  thus  inflicted,  for,  as  to 
the  new  wheel  or  other  machinery,  it  will  be  treated  as  a  new 
mill/ 

So,  where  a  mill,  ancient  or  otherwise,  has  been  used  for  a  par- 
ticular purpose,  as  a  saw-miU,  grist-mill  or  paper-mill,  it  may  not 
apply  the  water  to  any  other  class  of  machinery  or  business  requir- 
ing more  power  to  the  injury  of  others,  but  it  may  use  the  same 
quantity  of  water  that  was  formerly  required  in  any  other  busi- 
ness, unless  by  grant  it  is  specially  restricted  to  a  particular  and 
special  use.* 

Sut  when  water  rights  are  granted  with  specific  instructions  as 
to  the  application  of  the  water,  it  must  be  applied  only  in  the 
mode  specified  in  the  grant.  The  restrictive  clause  must,  how- 
ever, be  positive  and  xmequi vocal,  and  clearly  import  an  intention 
on  the  part  of  the  parties  thereto  to  restrict  the  use  of  the  water 
to  a  particular  class  of  business,  and  that  only.  Thus  a  convey- 
ance of  a  fulling-mill  in  these  words,  ^^  together  with  water  suf- 
ficient to  operate  the  fulling-mill  thereon  standing,"  would  not 
restrict  the  grantee  to  the  use  of  the  water  for  a  fulling-mill,  but 
would  authorize  the  use  of  an  equal  quantity  for  any  other  pur- 
pose. But  where  the  language  of  the  grant  is  specific  and  clearly 
indicated  an  intention  to  restrict  the  use  of  the  water  to  a  special 
use,  as  "  together  with  water  sufficient  to  operate  the  fulling-mill 
thereon  standing  cmdfor  no  other  purpose^'*  this  would  restrict 
the  use  of  the  water  to  that  purpose  alone,  and  any  different  use 
would  be  actionable.'  Indeed  amy  language  in  the  granting 
clause  that  indicates  a  clear  intention  on  the  part  of  the  grantor 

>  Simpaon    v,   Seavej,  8  Me.  188  ;  v.  Porter,  38  Me.   289;  McDonald  v. 

PraU  V,  Lamson,  3  Allen  (Ma86.),275;  Askew,  20  Cal.  207.    Bqj  in  all  cases 

Bardwell  v,  Ames,  22  Pick.  (Mass.)  where  the  language  of  the  grant  will 

354 ;  Adams  v.  Warner,  23  Vt.  805 ;  admit  of  its  being  construed  as  the 

Dewey  v.  Williams,  40  N.    H.  227;  flMaturtf  rather  than  the  gt^My  of  use, 

Ealer  v,  Beaman,   40  Me.  208;  01m-  the  courts  will  so  construe  it.    Adams 

sted  V.  Loomis,  6  Barb.  (N.  T.)  152  ;  v.  Warner.  23  Vt.  305 ;  Cromwell  v. 

Wakelj  V.  Davidson,  26  N.  Y.   887  ;  Selden,  3  N.  T.  253 ;  Johnson  v.  Rand, 

Miller  v,  Lapham,  44  Vt.  438.  6  N.  H.  22  ;  Pratt  v.  Samson,  2  Allen 

*  Miller  v.  Lapham,  44  Vt.  433.  (Mass.),  276;  Kaler  v  Beaman,  40  Me. 

'Tourtellot  V.Phelps,  4  Gray  (Mass.),  208;    Wakeley  «/.  Davidson,  26  N.  Y. 

870 ;  Shed  v.  LesUe,  22  Vt.  408;  Deshon  887. 
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to  limit  the  use  of  the  water  to  a  particular  class  of  business  or 
machinery  will  be  operatiye  to  that  end.' 

Seo.  424.  Rii^ta  of  anolMit  mUb.^  In  reference  to  what  are  termed 
ancient  mills,  it  may  be  said  that  thie  mere  fact  that  a  mill  is 
ancient  and  has  had  the  entire  use  of  the  water  of  a  stream  does 
not  confer  a  right  upon  the  owners  to  use  the  water  at  their  own 
convenience  or  as  their  interests  may  dictate,  as  against  a  new 
mill  lower  down  the  stream.  But,  when  a  lower  mill  is  erected, 
the  ancient  mill  is  bound  to  a  reasonable  and  proper  use  of  the 
water  in  reference  to  the  rights  of  the  new  mill,  and  any  unr 
reasonable  detention  or  use  of  the  water  is  a  nuisance  to  the  lower 
mill,  and  actionable  the  same  as  though  the  upper  mill  was  also  a 
new  one.* 

It  may  be  understood  as  a  settled  rule  of  law  that  priority  of 
occupation,  in  the  use  of  water,  by  a  mill-owner  gives  him  no 
such  rights  as  will  deprive  those  above  or  below  him  on  the  stream 
from  also  turning  the  water  to  beneficial  purposes.  He  simply 
acquires  the  right  to  use  the  water  in  its  natural  flow,  and,  while 
an  owner  above  or  below  him  cannot  do  any  act  in  violation  of 
his  rights  by  unreasonably  detaining  it  from  his  mill  on  the  one 
hand  or  setting  it  back  upon  his  wheels  upon  the  other,  neither 
can  he  make  an  unreasonable  use  of  the  water  to  their  injury.* 
It  may  be  said,  however,  that  he  who  is  first  in  point  of  time  in 
turning  the  water  of  a  stream  to  a  beneficial  use  has  a  right  to 
water  sufiScient  to  operate  his  mill,  even  though  the  effect  be,  in  a 
reasonable  use  thereof,  to  destroy  the  value  of  a  lower  privilege/ 

1  Strong  V.  Benedict,  6  Conn.  210.  v.  Freed,   1  Hon.  T.  651 ;  ColmnbU 

<  Barrett «.  Parsons,  10  Cnsh.  (Mass.)  Mining  Go.  v,  Holfer,  id.  296. 

367.  In  Maine  it  is  held  that  as  betweon 

'  Martin  «.  Bigelow,  2  Aiken  (Vt.),  owners  of  damson  the  same  stream 

184;  Qonld  v,  Boston  Duck  Co.,  18  he  has  the  best  [right  who  is  first  in 

GrajT  (Mass.),   442  ;  Tharber  v.   Mar-  point  of  time.     Lincoln  o.  Ghadbome. 

tin,  2  id.  894  ;  Tyler  e.  Wilkinson,  4  56  Me.  197. 

Mason  (U.  S.),  897  ;  Davis  v,  Qetchell,  «  Hatch  v,  Dwight,  17  Mass.  28d  ; 

60  Me.  604 ;  Springfield  v,   Harris,  4  Chandler  v.  Howland,  7  Gray  (Mass.), 

Allen  (Mass.),  494.  848;  Tharber  v.  Martin,  8  id.  894; 

In  Ciilifomia  it  is  held,  if  the  first  Smith  v,  Agawam  Canal  Co.,  2  Allen 

appropriator  only  takes  a  part  of  the  f  Mass.),  855.  Bnt  see  King  v,  TiStLor, 

water,  or  only  nses  it  daring  certain  9  Conn.  162 ;  Batman  v.  Hassgr,  12  Ma. 

times,  another  may  take  the  sarplus  407  ;  Pool  v,  Lewis,  41  Giu  16o ;  Omel> 

or  ase  it  for  the  balance  of  the  time,  vaney  v,  Jaggers,  2  Hill  (S.  C),  684. 
Smith  V.  O'Hara,  48  Cal.  871 ;  Thorp 
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Seo.  425.  Wliat  ocnurtttoteg  a  mill-Mat.—  It  is  not  every  riparian 
owner  who  may  erect  a  dam  upon  the  stream,  nor  indeed  can  it  ever 
be  lawfully  done,  when  the  dam  will  raise  the  water  beyond  its 
natural  surface,  to  the  injury  of  other  owners.*  A  dam  may  be 
erected  whether  upon  a  fall  or  not,  so  as  to  raise  the  water  up  to 
the  level  of  his  own  land,  but  no  further.'  If  there  be  no  fall 
upon  the  land,  and  no  method  by  which  a  mill  can  be  propelled 
by  the  water,  there  is  no  mill-seat,  and  no  right  on  the  part  of  the 
riprarian  owner  to  pen  back  the  water  to  the  injury  of  others,  for 
the  law  will  not  recognize  the  right  of  interfering  wiih  the  natu- 
ral flow  of  a  stream,  to  the  injury  of  others,  except  when  the 
water  is  applied  to  a  beneficial  purpose.'  "No  rights  are  acquired 
by  a  frivolous  use  of  water,  as  by  the  erection  of  a  dam  for  the 
simple  purpose  of  taming  a  wheel  .to  which  no  machinery  is  at- 
tached, and  which  serves  no  useful  end  or  beneficial  purpose.* 

Sbo.  426.  Same  oontlniied.— Where  water  flows  through  land  upon 
what  is  termed  a  "  dead  lemly^  with  no  perceptible  fall,  it  can 
hardly  be  said  that  a  man  has  a  ^^rmllreeat^^  or  ^^  mill  j^rwilege,^^ 
within  the  meaning  of  the  law.  But  if  there  is  a  point  upon  his 
land  to  which  the  water  can  be  directed  with  sufScient  momen 
tum  and  fall  to  be  beneficially  applied  as  a  power,  the  owner  may 
thus  divert  it,  if  he  can  and  does  again  return  it  to  its  original 
channel  before  it  leaves  his  land  ;  but  he  cannot  divert  the  water 
entirely  from  its  Batumi  channel  for  any  purpose.* 

It  is  the  right  of  every  owner  of  land  upon  a  stream  to  have  the 
water  come  to  him  in  its  natural  flow,  undiminished  in  quantity 
and  unimpaired  in  quality,  and  it  may  be  added,  with  no  increase 
of  its  volume  except  from  drainage  or  natural  causes.  Therefore 
it  is  an  actionable  nuisance  at  common  law  for  a  mill-owner  or 

>  ColweU  V,  May's  Landing  Co.,  19  Hoesen  «.  Coventry,  10  Barb.  (N.Y.S.C.) 

N.  J.  £q.  248.  618  ;  Binney's  Case,  2  Bland's  (Md .)  Ch. 

*  McCalmont  «.  Whittaker,  8  Bawle  99 ;  Bard  well  v.  Ames,  22  Pick.  (Mass.) 
(  Pa.),  84 ;  Brown  v.  Bash,  46  Penn.  St.  888 ;  Crittenden  v.  Field,  8  Gray  (Mass.) 
06 ;  Rhodes  v.  Whitehead,  27  Tex.  810.  821 ;  Samuels  sf.Blanchard,  26  Wis.  829; 

*  Stackpole  v,  Cartis,  82  Me.  888;  Brace  v.  Yale.  10  Allen  (Mass.),  447; 
Russell  V.  Scott,  9  Cowen  (N.  Y.),  281.  Bealey  v.  Shaw,  6  East,  208  ;  Proctor 

*  Jackson  v,  Vermilyea,  6  Cow.  ( N.  v.  Jennings,  6  NeT .  87 ;  Baldwin  v, 
Y.)  677 ;  Weaver  v.  Eureka  Co.,  16  Gal.  Calkins,  10  Wend,  (N.  Y.)  167 ;  Rex  v, 
271.  Trafford,  1 B.  &  Ad.  874 j  Lord  v.  Comrs. 

»  Davis  «.  Fuller.  12  Vt.  178 ;  Van    of  Sydney,  12  Moore's  P.  C.  478. 
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other  person  to  turn  a  new  stream  into  the  stream,  or  by  means 
of  a  reserroir  or  othervrise  to  increase  the  volume  of  water 
naturally  flowing  in  the  stream.'  It  is  no  defense  to  an  action 
for  such  an  injury  that  the  person  complaining  is  benefited  by 
the  increase  in  the  volume  of  water,  for  no  person  can  be  com- 
pelled to  have  his  premises  improved,  and  has  a  right  to  their 
enjoyment  in  their  natural  condition  and  according  to  his  own 
tastes  and  inclination.  This  does  not  extend,  however,  to  water 
resulting  from  the  drainage  of  land  on  the  stream,  for  that  is  a 
right  that  is  rendered  necessary  for  the  proper  cultivation  of  the 
land,  and  is  lawful,  even  though  it  results  in  increasing  the 
volume  of  the  stream.*  But  if  foreign  water  is  turned  into  a 
stream  by  a  mill-owner,  while  it  runs  there  he  will  have  a  right 
to  use  water  in  excess  of  his  grant  or  original  right,  to  the  extent 
of  the  excess  thus  turned  into  the  stream.* 
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»  Tillotson  V.  Smith,  82  N.  H.  90;    St.  407;  Martin   v.  Jett,  12  La.  601 ; 

Merritt  v.  Parker,  Coxe  (N.  J.\  460.    Williams  v.  Gale,  8  H.  &  J.  (Md.)  231. 

*  Eauffman  v.  Griesemer,  26  Penn.        *  Burnett  v.  Whitesides,  15  Cal.  85. 
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Sbc.  441.  When  pollution  will  be  enjoined. 

Ssc.  442.  Actaal  damage  not  necesBary. 

Sbc.  443.  Erection  of  cese-poolB  near  wells. 
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Sbc.  427.  Bight  to  water  in  its  natoral  Btat«r-.  The  right  of  a  riparian 
owner  to  have  the  water  of  a  stream  come  to  him  in  its  natural 
purity  IB  BS  well  recognized  as  the  right  to  have  it  flow  to  his  land 
in  its  nsaal  flow  and  volume.^  But  in  reference  to  this,  as  with 
the  air,  it  is  not  every  interference  with  the  water  that  imparts 
impurities  thereto,  that  is  actionable,^  but  only  such  as  imparts  to 
the  water  such  impurities  as  substantially  impair  its  value  for  the 
ordinary  purposes  of  life,  and  render  it  measurably  unflt  for  do- 
mestic purposes,'  or  such  as  cause  unwholesome  or  offensive  vapors 
or  odors  to  arise  from  the  water,  and  thus  impair  the  comfortable 
or  beneficial  enjoyment  of  property  in  its  vicinity,*  or  such  as, 
while  producing  no  actual  sensible  effect  upon  the  water,  are 
yet  of  a  character  calculated  to  disgust  the  senses,  such  as  the  de- 
posit of  the  carcases  of  dead  animals  therein,'  or  the  erection  of 
privies  over  a  stream,*  or  any  [other  use  calculated  to  produce 
nausea  or  disgust  in  those  using  the  water  for  the  ordinary  pur- 
poses of  life,'  or  such  as  impair  its  value  for  manufacturing  pur- 

*  Wood  V,  Satcliffe,  16  Jar.  76 ;  8  was  indicted  and  convicted  of  a  noi- 
Eng.  Law  &£q.  217;  Stockport  Water-  sance  for  permitting  the  wash  and 
works  Co.  V,  Potter,  7  H.  &  N.  160.  waste  from  his  bam  to  escape  into  a 

*  Attomey-Qeneral  v.  Gee,  L.  B.,  10  public  spring,  thereby  oormpting  the 
Eq.  Cas.  181.  water  thereof.    In  this  case  the  spring 

^  Millar  v.  Marshall,  5  Mnr.  (Sc^  28.  whose    waters   were   oorrapted    was 

^  Goldsmid  v,  Tonbridge  Wells  Imp.  dedicated  by  the  Penns  to  the  use  of 

Co.,  L.  B.,  1  Ch.  App.  8&;  Woodyear  the  inhabitants  of  Bedford,  so  that  it 

V.  Schafier,  57  Md.  S84.  was  a  public  spring,  and  the  offense  a 

*  Vedder  v.  Vedder,  1  Denio  (N.  T.),  public  nuisance.  In  State  «.  Taylor, 
257 ;  Stote  v,  Buckman,  8  N.  H.  208.  29  Ind.  617,  it  was  held  an  indictable 

*  Norton  v.  Scholefield,  9  M.  &  W.  nuisance  for  a  person  to  urinate  in  a 
665.  sprinffnear  a  public  highway,  from 

^  Vedder  v.  Vedder,  ante,  placing  a    which   travelers   are   accustomed  to 
dead  dog  in  a  stream.    In  Eiardey  v,    drink. 
Comm.,  25  Penn.St.  508,  the  defendant 
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poees.^  The  pollution  of  the  water  of  a  stream,  whereby  fifih 
being  propagated  by  an  owner  of  land  on  the  stream,  are  killed, 
is  an  actionable  nuisance  and  one  which  a  court  of  equity  will 
restrain.^ 

Sbo.  428.  Tb»  lama  xight  «dtti  infimdi^watw  luiTigible  itrMmi^ —  It  is 

a  well-settled  rule  of  law  that  in  order  to  constitute  the  pollution 
of  water  a  nuisance^  it  must  be  shown  to  be  such  as  to  operate  as 
a  violation  of  some  right,  either  primary  or  secondary.  The  mere 
fact  that  it  produces  inconvenience  is  not  sufficient.  It  must  be 
of  such  a  character  and  to  such  an  extent  as  to  operate  as  an  ac- 
tual invasion  of  a  right.'  The  fact  that  the  stream  is  a  navigable 
stream,  if  non-tidal,  does  not  prevent  a  recovery  by  an  individual 
for  an  injury  resulting  to  him  from  its  pollution,  for  riparian 
owners  upon  such  streams,  as  well  as  the  public  generally,  have  a 
right  to  use  the  waters  of  a  navigable  stream  for  domestic  purposes, 
and  the  pollution  of  such  streams,  except  such  as  is  necessarily 

1  Carhart  v,  Aubam  Gas-light  Co.,  proved,  the  court  refused  to  interfere 

22  Barb.  (N.  V.)  ^7.  by  inj  unction.    In  Russell  v.  Haig,  3 

'  In  Seaman  v.  Lee.  10  Hun  (N.  Y.),  Pat.  App.  (Sc.)  408,  the  defendant,  who 
607,  the  plaintiff  built  Uiree  ponds  for  was  a  distiUer,  discharged  the  dregs 
hatching  and  rearing  trout,  in  a  stream  from  his  distUlery  into  a  stream  flow- 
rnnniuff  through  his  land,  which  en-  ing  through  the  plaintifTs  premises, 
tered  the  same  through  the  land  of  thereby  polluting  the  water.  The 
one  Hicks.  The  defendant  dug  a  court  held  that,  unless  the  stream  had 
ditch  from  the  rear  of  certain  dweU-  for  twenty  years  been  burdened  with 
ings,  erected  by  them,  through  Hicks'  the  servitude,  the  dischaige  of  such 
land  to  the  stream,  and  disdiarged  refuse  there  was  unlawful, 
drainage  and  waste  water  therein,  In  a  recent  Maryland  case,  Wood- 
whereby  the  plaintiiPs  trout  were  year  v.  Schaefer,  57  Md.  384.  the  de- 
killed.  The  court  restrained  the  de-  fendant  maintained  a  slaughter-house 
fendant  from  discharg^g  the  sewage  from  which  he  let  flow  blood  and  ofial 
into  the  stream.  into  a  stream,  rendering  the  water  im- 

*  In  Lilly  white  v  Trimmer,  16  L.  T.  pure  and  ofiensive.  Others  maintained 

(N.  S.)  318,  the  plaintiff  was  the  owner  slaughter-houses,  breweries,  etc ,  firom 

of  a  mUl  upon  a  stream,  and  the  de-  whidi  offensive  mattet  was  allowed  to 

fendant,  who  was  clerk  of  the  board  run  into  the  same  stream,  oontribut- 

of  health  of  the  town,  had  caused  a  ing  to  its  pollution.  Plaintiff  was  the 

sewer  to  be  built  which  was  discharged  owner  of  a  flour  miU  on  the  same 

into  the  stream.  The  plaintiff  claimed  stream,  and  the  ofiensive  matter  ran 

that  the  water  had  previously  been  into  his  mill-dam  and  mill-race.  J3M, 

pure  and  fit  for  primary  use,  but  the  that  plaintiff  was  entitled  to  an  injunc- 

sewaffe   matter   discharged    into    it,  tlon  restraining  defendant  from  allow- 

killed  the  trout,  and  occasioned  offen-  ing  blood,  etc.,   from  his  slaughter- 

sive  and  unwholesome  smells.    The  house   to  run  into  the   stream,  and 

water  of  the  stream,  although  fit  for  would  be  entitled  to  similar  relief  as 

primary  uses  previously  to  the  erec-  to  the  others  aUowing  offensive  mat- 

tion  of  the   sewer,  had  never  been  ters  to  run  into  the  stream,  and  thai 

used  for  that  purpose,  and  as  the  other  he  might  join  all  in  one  action . 
aUegations  of  the  complaint  were  not 
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incident  to  their  nsee  for  the  purpoBee  of  navigation,  so  as  to  im- 
pair their  value  for  primary  nses,  is  as  much  a  nuisance  and 
actionable  as  though  it  was  not  navigable.^  And  the  fact  that  the 
water  of  such  a  stream  has  been  polluted  in  a  similar  way  for 
more  than  twenty  years  does  not  confer  a  prescriptive  right  to 
continue  it,  particularly  when  the  nuisance  results  from  the 
inorecue  of  the  pollution.  But  in  order  to  make  out  a  case  of 
nuisance  under  such  circumstances,  the  injury  complained  of  must 
be  to  us  a  substantial  right,  and  must  result  from  artificial  causes 
and  froia  an  actual  increase  of  the  pollution.' 


Sbo.  429.  No  distiiiotion  m  to  the  oauie  of  the  p6Uiitio&— It  is  a  mat- 
ter of  no  importance,  so  far  as  the  question  of  liability  h  con- 
cerned, whether  the  pollution  arises  from  private  works  or  from  the 
drainage  of  towns  into  the  stream  under  legislative  authority.  If 
the  water  of  a  navigable  stream  in  which  the  tide  does  not  ebb  and 
flow  is  adapted  to  domestic  use,  the  legislature  has  not  the  power 
to  authorize  its  use  in  such  a  way  as  to  destroy  its  use  by  riparian 
owners  for  such  purposes,  without  compensation,  and  any  authority 
of  that  character  will  be  utterly  inoperative  as  a  defense  to  a  suit 
by  a  riparian  owner  injured  thereby.*  But  the  rule  is  different 
when  the  water  has  been  given  over  to  secondary  uses  entirely. 
Thus  in  M&rrifidd  v.  Worcester^  it  was  held  that  where  the 
water  of  a  stream  given  up  to  secondary  uses  was  rendered  less 
fit  for  manufacturing  purposes  by  reason  of  the  discharge  of  the 

*  Conseryators  of  the  River  Thames  only  to  indictment  but  to  any  indlvid- 
V.  The  Mayor  of  Kingston,  12  L.  T.  nal  particularly  injured  thereby. 
(N.  S.)  667»  in  which  it  was  held  that  Wilts  v.  Navigation  Co.,  L.  R..  9  Ch. 
the  discharge  of  sewage  from  a  town  461 ;  City  of  Fliiladelpfaia  v.  Collins, 
into  the  river  Thames,  so  as  to  render  68  Penn.  St.  120 ;  Phifiidelphia  v,  Gil- 
it  unfit  for  domestic  uses,  was  a  nui-  martin, 71  Penn.  St.  140. 
eance.  InWatson  v.The  City  of  Toronto  *  Duke  of  Buccleugh  «.  Cowan,  5 
Gas-light  and  Water  Co.,  4  Upper  Macph.  (Sc.)  214;  89  Jur.  152;  Robert- 
Canada  Rep.  158,  the  court  say  that  son  v.  Stewart,  11  Macp.  (Sc.)189;  Mil- 
"the  right  which  an  individual  has  to  lar  «.  Marshall,  5  Mur.  (8c.)  28 ;  Hols- 
the  water  of  a  public  navigable  stream  man  «.  Boiling  Springs  Bleadiing  Co. , 
in  its  pure  state,  is  not  founded  on  his  14  N.  J.  £q.  835. 
ownership  of  land,  or  of  a  mill  or  house  *  Conservators  of  the  River  Thames 
adjoinging  the  water,  but  simply  upon  v.  The  Mayor  of  Kingston,  12  L.  T.  (N. 
the  same  common-law  right  which  S.)  667 ;  Carhart  v.  Auburn  Gas-light 
every  other  individual  has  to  use  the  Co.,  22  Barb.  (N.  Y.) 297;  Dunn  o.  Ham- 
water  in  its  pure,  unadulterated  state,  ilton,  8  S.  &  McL.  (Sc.)  856 ;  Hudson 
A  person  throwing  ofienslve  matter  R.  R.  Co.  «.  Loeb,  7  Robt.  (N.  T.)  418. 
into  a  navigable  stream  is  liable,  not  ^  110  Mass.  216. 
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sewage  of  a  cily  therein^  no  recovery  ooxQd  be  had,  unless  the  in- 
jury  arose  from  the  faulty  construction  of  the  sewer  itself. 

Seo.  430.  Dlrtinotion  where  the  owner  of  the  banks  does  not  own  the 

flhora— There  are  cases  decided  in  the  courts  of  this  country,  in 
which  the  doctrine  is  advanced,  that  a  riparian  owner  upon  a 
navigable  stream  in  which  the  tide  ebbs  and  flows  has  no  special 
right  or  interest  in  the  waters  of  such  streams,^  but  it  may  be 
said  that  these  cases  are  not  applicable  to  fresh-water  streams  in 
which,  although  navigable,  the  riparian  owners  own  the  bed  of 
the  stream.' 

Sbo.  431.  Role  in  Oonaenraton,  eta^  e.  Singiton*— In  a  case  in  the 
English  courts,  Gonservatora  of  the  Hwer  Thcmiea  v.  The  Mayor 
of  Kmgston^  the  court  passed  upon  this  very  question.  "  Ripa- 
rian owners  and  the  public  have  the  right  to  take  water  from  navi- 
gable streams,"  says  the  court,  ^^and  the  pollution  of  such  water, 
so  as  to  destroy  their  value  iov  primary  purposes  by  leading  into 
the  same  the  sewage  of  the  town,  is  a  nuisance,  and, "  adds  the 
court,  ^'  the  &ct  that  sewage  has  been  sent  there  for  many  years 
does  not  give  a  prescriptive  right  to  continue  it  when,  ly  the  in- 
crease therein^  it  becomes  a  nuisance."  * 

Sbo.  432.  Slight  poJlntlon  not  actionable.— The  rule  seems  to  be, 
that  any  pollution  of  the  water  of  a  stream  that  impairs  its  value 
for  domestic  uses  is  a  nuisance,  and  actionable  as  sudi,  but  it  must 
not  by  this  be  understood  that  every  pollution  of  the  water  of  a 
stream  is  actionable.  Slight  pollution  arising  from  the  use  of  a 
stream,  which  does  not  essentially  impair  its  vdue,  is  not  actionable. 
Lord  Abhuagb,  in  Hobertaon  v.  Stewart^  thus  laid  down  the  rule 

»  Qonld  «.  HudBon  R  B.  Co.,  6  N.  T.  of  Works.  5  H.  L.  Caa.  418.     See  note 

682,  in  which  it  was  held  that  a  ripa-  to  Tomlin  v.  Dabaque,  7  Am.  Rep.  176; 

rian  owner  on  the  banks  of  the  Hud-  Chapman  e.  Oahkoeh  BaUioad  Co..  88 

son  river,  within  the  ebb  and  flow  of  Wis.  639;  Yates  e.  Milwaukee,10  WaU. 

the  tides,  had  no  such  rights  in  the  (U.  S.  S.  C.)  497 ;  Bowman's  Devisees 

stream,  that  the  legislature  could  not  e.  Wathen,  2  McLean   (C.  C.  U.  S.), 

divest  him  of  without  compensation.  876;  Turner  v.  Blodgett,5Metc.(Ma88.) 

Stevens  e.  Railroad  Co.,  84  N.  J.  582;  240.      See     Chapter     on    Navigable 

8  Am.  Rep.  269  ;  Tomlin  e.  Dubuque,  Streams. 

82  Iowa,  106 ;  7  AuL  Rep.  176.  »  12  Law  Times  (N.  S.*),  667. 

*  Conservators  of  the  River  Thames  ^  SutclifPe  e.  Wood,  8  Bng.   Law  & 

e.  Mayor  of  Kingston,  12  L.  T.  (N.  S.)  Eq.  217. 

667  ;  Buccleugh  e.  MetropoliUn  Board  ^  11  Maoph.  (Sc.)  189. 
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applicable  to  this  class  of  injuries :  ^^  It  is  not  every  slight  pollu- 
tion of  the  waters  of  a  stream,  nor  every  disagreeable  odor  that 
is  to  be  dealt  with  as  a  nuisance  and  put  down  by  the  authority 
of  the  law.  The  abatement  of  a  nuisance  does  not  necessarily 
mean  the  entire  and  absolute  removal  of  all  pollution  of  a  stream, 
and  (M  disagreeable  odor,  but  such  diminution  of  pollution  and 
of  smell  as  to  render  it  such  as  ought  fairly  and  reasonably  to  be 
submitted  to."  Thus  it  will  be  seen  that  slight  injuries  to  the 
water  of  a  stream  resulting  from  a  reasonable  use  of  it  must  be 
borne,  if  the  value  of  the  water  for  domestic  uses  is  not  thereby 
essentially  impaired. 

Sec.  433.  stream  having  been  dovoted  to  secondary  uses,  does  not 

warrant  an  increase  of  poJlntion.-*Where  the  water  of  a  stream  has 
been  in  a  measure  given  over  to  uses  which  have  destroyed  its 
value  for  culinary  purposes,  yet  this  does  not  warrant  an  increase 
of  pollution  whereby  its  value  for  other  domestic  purposes,  such 
as- watering  cattle  and  cutting  ice  for  domestic  use,  is  destroyed 
or  even  seriously  impaired.*  In  the  case  referred  to  in  the  note 
it  appeared  that  the  plaintiff  was  tenant  for  life  of  an  estate 
called  SomerkiUy  near  Tv/rJbridge  Wells,  The  estate  had  upon  it 
a  mansion  house  where  the  plaintiff  resided  and  a  park  in  which 
was  a  lake  or  lai^  pond  used  for  watering  cattle,  and  in  the 
winter  for  supplying  ice  for  domestic  use.  The  lake  was  fed  by 
Calverley  brook  which  ran  through  Ttmbridge  Wella  and  after 
passmg  through  Odebrook  park  flowed  about  two  miles  and 
a-half  through  the  plaintiff's  land.  The  defendants  were  com- 
missioners under  an  act  for  lighting,  cleaning  and  improving  the 
town  of  Tunbridge  Wells,  which  gave  full  powers  to  drain  the 
town,  to  make  sewers  and  to  turn  any  drain  or  sewer  into  any 
common  ditch  or  water-course.  The  sewage  of  the  town  of 
TunMdffe  WeUs  was  discharged  into  CaJ/oerley  brook  and  had 
been  so  discharged  there  for  several  years,  but  the  town  had  been 
constantly  growing  and  thus  the  amount  of  sewage  had  been 
constantly  increasing,  so  that,  at  »the  time  when  the  action  was 

'  Goldsmid  v.  Tanbridge  WeUs  Impr.    L.  R,  1  Bq.  Cas.  161 ;  Attomej-Genenl 
Co.,  L.  R.,  1  Gh.  App.  849,  affirmiofc    v-  Leeds,  li  B.,  5  Ch.  App.  588. 
Judgment  of  the  Master  of  the  BoUs, 
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brought,  Uie  water  in  the  phdntiflPs  lake  which,  np  to  within  a 
short  period,  had  been  fit  for  domestic  nsee  of  all  kinds,  had  be- 
come nnfit  even  for  the  purpose  of  watering  cattle  or  furnishing 
ice  for  domestic  use.  The  court  held  that  the  discharge  of  the 
sewage  of  the  town  into  the  brook,  with  the  result  stated,  was  a 
violation  of  the  plaintiff's  right  and  a  nuisance,  and  the  defend- 
ants were  restrained  from  continuing  it. 

Seo.  434.  Public  oonvwiiAiioe  no  ezooaa.—  The  fact  that  the  public 
convenience,'  or  that  the  preservation  of  public  health  even, 
requires  that  the  sewage  of  a  town  shall  be  removed,  and  that 
there  is  no  other  method  by  which  it  can  be  disposed  of  except 
to  discharge  it  into  a  running  stream,  will  not  justify  its  discharge 
there  to  the  injury  of  riparian  owners.  And  the  fact  that  the 
population  of  the  town  is  large,  and  the  number  of  persons  to 
be  affected  by  the  nuisance  are  few,  makes  no  difference.  In  the 
language  of  James,  Y.  C,  in  AUomey-Oeneral  v.  Leeds* :  "  The 
court  cannot  say  that  the  small  population  along  the  valley  of  the 
Ai/re^  between  Leeds^  has  not  a  right  to  prevent  a  nuisance  from 
being  inflicted  upon  them  by  a  large  and  more  popxQons  district. 
I  think  they  (Leeds)  will  find  means  of  removing  the  sewage 
without  the  danger  to  health  that  has  been  suggested,  hut  cA  all 
events  I  think  the  people  below  the  town  have  a  right  to  say  that 
a  nuisance  must  not  be  created  for  them. 

Seo.  435.  Diffionlty  and  eatpeoam  of  obvUting|  no  exonae.  —  Neither 

does  it  make  any  difference  or  in  any  measure  operate  as  an  ex- 
cuse that  the  nuisance  cannot  be  obviated  without  great  expense, 
or  that  the  plaintiff  himself  could  obviate  the  injury  at  a  trifling 
expense.  It  is  the  duty  of  every  person  or  public  body  to  pre- 
vent a  nuisance,  and  the  fact  that  the  person  injured  could,  but 
does  not,  prevent  damages  to  his  property  therefrom  is  no  defense 
either  to  an  action  at  law  or  in  equity.  A  party  is  not  bound  to 
expend  a  dollar,  or  to  do  any  act  to  secure  for  himself  the  exer- 
cise or  enjoyment  of  a  legal  right  of  which  he  is  deprived  by 
reason  of  the  wrongful  acts  of  another.*    Neither  is  it  any  de- 

*  Attornej-Ctenera]  v.  Colney  Hatch       '  L.  R.,  6  Ch.  App.  589. 
Lunatic  Asrlam,  L.  B.,  4 Ch.  App.  147 ;       *  Attorney-General  v.  Colney  Ebtch 
Attomey-General  v.  Leeds,  5  id.  589.      Lnnatic  Aflylum,  L.  R.,4Ch.  App.  147. 
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fense  to  an  action  for  a  nnisance  reenlting  from  the  pollution  of 
water  or  otherwise  that  other  persons  are  also  contributing  to  tlie 
injury  in  the  same  way  with  the  defendant.  The  fact  that  others 
are  comniitting  a  wrongful  act  is  no  excuse  for  another's  wrong. 
It  may,  in  a  proper  case,  be  shown  in  mitigation  of  damages  but 
not  to  defeat  the  action.^ 

8eo.  436.  Distanoe  from  which  ofltenalve  matter  oomas  of  no  accoont. — 
It  is  of  no  importance  in  determining  the  question  of  nuisance  by 
the  pollution  of  water,  whether  the  works  or  causes  producing  it 
are  near  to  or  far  removed  from  the  premises  of  the  person  com- 
plaining, the  simple  question  is,  whether  the  water  coming  to  the 
plaintiff's  premises  is  impaired  in  value  for  the  ordinary  uses  of 
life,  or  for  special  lawful  uses,  by  reason  of  any  foreign  substance 
imparted  thereto  by  another  from  artificial  causes,  and  whether 
such  impurities  arise  from  the  acts  of  the  defendant  or  his  agents.* 
The  burden  of  establishing  both  these  propositions  is  always 
upon  the  party  complaining,"  but  when  once  established  the 
nuisance  is  made  out,  and  the  right  of  recovery  cannot  be  defeated 
othervrise  than  by  the  establishment  of  a  right  by  grant  or  pre- 
scription,^ or  by  an  express  license  from  the  plaintiff.*  The  useful- 
ness of  the  works,  their  absolute  necessity,  nor  the  fact  that  they 
cannot  be  carried  on  without  producing  the  result  in  question, 
nor  the  fact  that  the  highest  degree  of  care  and  skill  is  exercised 
to  prevent  injury  will  be  no  excuse. 

Seo.  437.  Rnla  In  Stockport  Water^worka  Oo.  ▼.  Potter«— In  Stock- 

port  Water-works  Co.  v.  Potter*  these  questions  were  considered 
and  passed  upon  by  the  court.  In  that  case  it  appeared  that  the 
plaintiffi,  under  lawful  authority,  took  water  from  the  river  Mer- 
sey to  supply  the  inhabitants  of  the  town  of  Stockport  with 
water.     Tlie  defendants  were  calico  printers  and  had  their  works 

<  Croaaley  ft  Sons,  limited,  v.  Light-  Hayes  «. Waldron,  44  N.  H.  685;  Moore 

owler,  L.  R. ,  3  Eq.  Caa.  270 ;  Holsman  «.  Webb.  1 C.  B . ,  (N .  S.)  678 ;  Jones  o. 

V.  BoiUng  Spring,  etc.,  Co.,  14  N.  J.  Crow,  82  Penn  St.  808;  Menifleld  a. 

£q.  835 ;  BicKeon  v.  See,  51  N.  Y.  800.  Lombard,  18  AUen  (Mass.),  16 ;  Murga- 

See  opinion  of  Robertbon,  J.,  4  Bob.  trojd  v.  Robinson,  7  E.  &  B.  801. 

(N.  Y.)  460  and  470 ;  Wood  «.  Waud.  8  »  Carlyon  «.  Lovering,  1  H.  &  N.  784. 

£x.  748.  *  Attornej-Qeneral  o.  Birmingham . 

*  Norton  «.  Scbolefield,  0  M.&  W.  665.  4  E .  &  J.  528;  Stockport  Water-works 

*  Dawson  o.  Moore.  7  C.  &  P.  25.  Co.  v.  Potter,  7  H.  &  N.  160. 
«MUlar  V.  MarshaU,  5  Mar.  (Be.)  82; 
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upon  a  brook  that  flowed  into  the  river.  Their  works  were 
located  about  eleven  miles  from  the  point  where  the  plainttffs  took 
the  water  from  the  stream.  In  the  process  of  printing  calico, 
large  quantities  of  arsenic  are  used  and  all  this  is  washed  into  the 
stream,  none  being  left  in  the  calico.  The  water  below  the  out- 
let of  the  plaintiffs'  works,  and  eleven  miles  distant  therefrom, 
was  analyzed,  and  arsenic  to  the  amount  of  six  grains  to  each  gal- 
lon of  water  was  found.  The  fish  in  the  river  were  killed.  In 
mud  taken  from  the  plaintifib'  reservoir,  arsenic  was  found  in  the 
proportion  of  4.6  grains  of  arsenic  to  one  pound  of  mud.  The 
judge  submitted  ten  questions  to  the  jury,  the  eighth,  ninth  and 
tenth  of  which  were  as  follows :  Eighth.  Was  the  discharge  of 
the  water  from  the  defendants'  works  with  noxious  matter,  caus- 
ing damage  to  the  plaintiffs,  necessary  and  unavoidable,  or  might 
the  same  have  been  avoided  by  them  by  using  reasonable  care, 
that  is,  not  by  any  extravagant  outlay  as  such  a  business  requires  ? 
Ninth.  Have  the  defendants  by  dischai^ng  matters  into  the  stream 
occasioned  injury  to  the  plaintiffs  in  excess  of  the  rights  exercised 
by  them  for  twenty  years,  before  the  discharge  of  the  matters 
complained  of?  Tenth.  Was  the  defendants'  trade  a  lawful 
trade,  carried  on  for  purposes  necessary  or  useful  to  the  commun- 
ity, and  carried  on  in  a  reasonable  and  proper  manner  and  in  a 
reasonable  and  proper  place  ?  The  jury  to  the  eighth  question 
returned  that  they  knew  of  no  means  by  which  the  pollution 
could  be  avoided.  The  ninth  and  tenth  questions  were  answered 
in  the  afiSrmative.  Upon  these  findings  a  verdict  was  directed 
for  the  plaintiffs,  which  was  sustained  upon  hearing  in  Exchequer. 

Sec.  438.  Bzoess  of  tuer  above  prescriptive  right. — While  it  is  true 

that  one  may,  by  twenty  years'  user  in  a  particular  manner,  ac- 
quire the  right  to  pollute  the  water  of  a  stream,  yet,  for  any  ap- 
predahle  excess  of  such  continuous  user,  an  action  lies.*  The 
right  is  measured  by  the  user,  and  while  a  trifling  or  accidental 
increase,  not  operating  to  the  damage  of  others,  or  made  under  a 

>  Crosalej  «.  Li^htowler,  L.  R.,  8  £q.  Marshall,  5  Mur.  (Sc)  83;  Carljon  o. 

Cas.  279:  L.  R..2Ch.  App.  478;  Mar-  Loyering,   1   H.  &  K.  784;  Lewis   «. 

^troyd  0.  Robinson.  7  E.  &  B.  891 ;  Stein,  16  Ala.  214.    Charge  of  West- 

Hajes  «.  Waldron,  44  N.  H.  685;  Jones  bbook,  J.,  in  nUi  priui  case  at  Albany 

0.  Crow,  82  Penn.  St.   898;  Moore  o.  Circuit,   Febraarj,  1876,   in   Orphan 

Webb,  1  C.  B.  (N.  S.)  678 ;  MUlar  «.  Afljlnm  o.  Schwartz. 
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claim  of  right,  will  not  be  regarded  as  actionable,  jet  any  sensible 
or  appreciable  increase  is  a  nuisance  and  actionable  or  indictable 
as  such.'  But  the  use  majbe  changed  provided  the  change  in  nse 
does  not  increase  the  pollution,  or  produce  other  or  different  dam- 
age from  that  under  which  the  right  has  been  acquired.  Thus  it 
was  held  that  where  one  had  acquired  the  right  to  pollute  a  stream 
with  the  refuse  of  a  paper  mill,  arising  from  the  washing  of  dirty 
rags,  he  was  not  restricted  to  the  discharge  of  refuse  from  the 
mill  arising  from  the  washing  of  rags,  but  might  use  any  mate- 
rial in  the  manufacture  of  paper  and  discharge  the  refuse  into  the 
stream,  provided  the  nuisance  was  not  increased,  and  that  the 
burden  of  proving  an  increase  is  upon  him  who  alleges  it.* 

Sec.  439.  Right  of  presoxiption  mnat  not  be  exceeded. — ^It  is  no  an- 
swer to  an  action  or  indictment  for  a  nuisance  to  show  that  a  great 
many  others  are  committing  the  same  species  of  nuisance  upon 
the  stream,  and  that  the  plaintiff  will  get  no  material  relief  from 
the  stopping  of  the  defendant's  works ;  if  the  defendant's  works 
appreciahly  add  to  the  polhition,  they  are  a  nuisance,  even  though 
the  water  has  been  given  over  to  noxious  uses  for  more  than 
twenty  years  by  others,  for,  while  one  may  submit  to  one  nuisance 
imtil  it  has  imposed  a  servitude  upon  his  estate,  yet  he  is  not 
thereby  precluded  from  preventing  another  from  acquiring  a 
similar  servitude.  If  the  nuisance  is  sensibly  or  appreciably  in- 
creased by  the  defendant,  his  use  of  the  stream  is  a  nuisance,  and 
he  must  yield  to  the  superior  rights  of  others.* 

Sec.  440.  Appreciable  Increase  requisite,  when.^As  it  is  neceSSary 

in  order  to  make  out  a  nuisance  against  one  who  discharges  refuse 
into  a  stream  that  has  already  been  given  over  to  secondary  uses 
and  is  measurably  polluted  thereby,  to  show  that  the  use  made 
by  him  of  the  stream  appreciably  increases  the  pollution,  it  f  ol- 

^  Crossley  o.  Lightowler,  L.  R. ,  8  Elq.  water,  arising  from  an  increase  of  the 

Gas.   279;   L.  R.,2  Cb.  App.  478.     In  sewage,  in  consequence  of  the  increase 

Goldsmid  e.  TunbridgeWelis  Imp.  Co.,  in  the  population  of  the  town. 

L.  R..1  Ch.  App.  849,  the  plaintiff  had  *  Baxendale  d.  McMurraj,  L.  R.,  3 

an  injunction  to  restrain  the  discharge  Ch.  App.  790. 

of  the  sewage  of  a  town  into  a  stream  '  Crosslej  e.  Lightowler,  L.  R.,  8  Eq. 

that  ran  through  his  premises  because  Cas.  279. 
of  the  increase  of  the  pollution  of  the 
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lowB  that  when  such  opprecidMe  increase  is  fonnd  to  be  made  by 
the  defendant's  works,  that  a  nuisance  is  thereby  established  and 
the  plaintiff  is  entitled  to  have  the  use  enjoined,  even  though  no 
actual  damage  results  to  him,  unless  the  injury  is  occasional, 
rather  than  continuous,  and  is  properly  compensable  in  a  suit  at 
law.* 

Sbo.  441.  WbMi  poUntton  will  hm  m^oIimcL— The  rule  is,  that  when 
a  right  is  violated  the  law  will  import  damage  to  sustain  the 
right,*  and  when  the  violation  of  the  right  is  continuous,  so  as  to 
operate  as  a  constantly  recurring  grievance,  and  when  an  injuno- 
tion  will  tend  to  restore  the  plaintiff  to  his  former  position,  an 
injunction  will  be  granted  to  restrain  the  nuisance  even  though  no 
actnMU  damage  ensues."  The  rule  is,  that  if  a  nuisance  is  found 
by  a  verdict  at  law,  or  by  the  court  itself,  the  wrongful  act  will 
be  restrained.  It  would  be  an  absurdity  to  refuse  an  injunction 
under  the  established  rules,  when  a  continuous  nuisance  is  found 
to  exist  upon  the  ground  that  no  actual  damage  ensues.  K  an 
Ofppreciable  violation  of  a  right  is  found  to  exist,  the  cessation  of 
the  exercise  of  the  use  that  works  the  violation  must  certainly 
tend  to  restore  the  plaintiff  to  his  former  condition  in  reference 
thereto,  within  the  rule  as  adopted  in  Wood  v.  SutoUffe.*    The 

1  GoldBmid  o.  Tanbridge  Wells  Co.,  and  yon  woald  get,  as  damages,  the 
L.  R.,  1  Ch.  App.  849;  Sutdiffe  v.ViTood,  damap^  joa  sastained  between  the 
8  Eng.  Law  a  Ea .  227  ;  Lingwood  o.  brinffinff  of  the  second  action  and  the 
Stowmarket  Co.,  L.  R,  1  Eq.  Cas.  77  ;  thira.  It  is  becaase  it  is  always  most 
Clowes  e.  Stafibrdshiie  Potteries  Co.,  inconvenient  to  leave  parties  to  have 
L.  R.,  8Ch.  App.  125.  The  vioe-chan-  their  rights  determined  in  this  way, 
oellor  having  refused  an  injanction  and  in  fact  impomNe  to  leave  it  in 
upon  the  ^ond  that  the  injary  was  that  way,  that  wis  oonrt  has  always, 
trifling.  SirG.  J.  Mellish,  II  J.,  said:  in  sach  cases,  given  relief.  In  my 
'*The  vice-chancellor  said  :  *  If  yon  opinion,  therefore,  the  plaintiff  is  en- 
can  recover  at  all  at  law,  I  think  yon  titled  to  maintain  this  action,  and  that 
would  get  no  greater  damages  than  to  the  acts  of  parliament  have  not  ffiven 
pay  for  a  filter.'  But,  with  due  sub-  the  defendants  any  right  to  foul  the 
mission  to  the  vice-chancellor,  I  do  water  to  her  damage,  and  she  ought  to 
not  think  he  would  get  enough  at  law  have  an  injunction  to  prevent  any 
to  pay  for  a  filter.  She  would  only  such  damage  in  future." 
get  nominal  damages  because,  in  a  *  Ashby  v.  White,  2  Ld.  Baym.  988, 
case  of  this  kind,  you  cannot  prove  notes  thereto;  1  Smith's  Lead.  Gas.  864, 
specific  damages.  Then  you  must  in  whidi  the  annotator  gives  the  real 
brinff  a  second  action,  and  what  you  test  for  determining  when  an  action 
would  get  in  the  second  action  would  will  lie.  Phear  on  Waters,  107. 
be  aetttal  damages,  which  you  proved  '  Wilts  e  Swindon  Water-works,  L. 
vou  sustained  between  the  time  you  R.,  9  Ch.  Apn.  451;  Goodson  e.  Bioh- 
brought  the  first  action  and  the  second,  ardson,  9  id.  224. 
Then  you  would  bring  a  third  action  ^8  £^.  Law  ft  Eq.  217. 
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doctrine  that  where  the  injury  to  a  right  even  though  no  actual 
damage  ensues  therefrom,  an  action  will  lie,  is  well  established. 
Indeed  nominal  damages  will  be  inferred  to  support  the  right.^ 

Sec.  442.  Aotnaldanuigenot  nooeiMry.— It  is  no  answer  to  an 
action  for  a  nuisance  arising  from  the  pollution  of  water,  to  saj 
that  the  matter  discharged  into  the  stream  improves  the  water,  it 
is  the  right  of  every  person  to  have  the  water  come  to  them  in 
its  natural  state,  and  they  are  to  exercise  their  own  taste  and  judg- 
ment and  are  not  obliged  even  to  have  their  property  improved 
against  their  will.* 

If  the  water  of  a  stream  is  polluted  sufSciently  to  occasion 
leg(d  damage,  though  not  damage  in  fact,  it  is  sufficient  to  main- 
tain an  action.*  By  legal  damage  is  meant  a  legal  injury  result- 
ing from  the  violation  of  a  right  which  is  not  attended  with 
actual  pecuniary  damage. 

Therefore,  when  water  is  so  far  polluted  as  to  injure  its  primary 
use,  although  it  is  not  used  for  that  purpose,  an  actionable  injury 
is  created.*    So  when  the  use  of  water  renders  it  injurious  to 

1  Note  to  AflhW  «.  White,  1  Smith's  ezpreBsed  by  me  in  Attorney-General 

Lead.  Gas.  364  ;  Phear  on  Water,  107;  «.SheffleldOaBCo.,8DeG.,M.&G.804; 

Chaaemore  v.  RiehardB,  7  H.  L.  849;  19  Eng.  Law  &Eq.  671,  that  it  Ib  not 

Bower  v.  Hill,    1    Binff.  N.  C   549;  in  every  case  of  .nuisance  that  this 

Howell  V.  McCoy,  8  Rawle  (Penn.),  256;  court  should  interfere.      I    think  it 

Pugh  V.  Wheeler,  2  Dey.  &  Bat.  50 ;  ought  not  to  do  so  in  cases  in  which 

Crossley  e.Lightowler,  L.  R.,  8  Eg. Gas.  the  injury  is  merely  temporary  and 

297 ;  Chapman  v.  Thames  Mfg.  Co.,  18  Prifing;  but  I  think  that  U  <mght  to  do 

Conn.  260;  Woodman  e.  Tufts,  9  N.H.  90  in  c€ues  in  toMch  the  injury  is  per- 

88 ;  Hulme  o.  Shreye,  8  N.  J.  Eq.  116  ;  manent  and  serums,  and  in  determin- 

Webb  V,  Portland  Mfff.  Co.,  8  Sumner  ing  whether  the  injury  is  serious  or 

(N.  S.),  189  ;  Bolivar  Mfg.  Co.  f).  Ne-  not,  regard  must  be  had  to  all  the  con- 

ponset  Mfg.  Co.,  16  Pick.  (Mass.)  241 ;  sequences  which  may  flow  from  it." 

Plumleigh  v.  Dawson,  1  Gilm.  (111.)  551 ;  '  Holsman  v.  Boiling  Spring  Co.,  14 

Goldsmid  e.  Tunbridge  Wells,  etc.,  L.  N.  J.  Eq.  885. 

R.,  1  Ch.  App.  849;  Crooker  v,  Bragg,  'Stockport  Water- works  Co.  o.  Pot- 
10  Wend.  (N.  Y.)  260 ;  Baldwin  c.  oia.  ter,  7  H.  &  N.  160 ;  Wheatley  v.  Chris- 
kins,  id.  167;  Ripka  «.  Sergeant,  7  man,24  Penn.  St.  298;  Woode.Waud, 
Watts  &S.(Penn.)  11;  Munroev.  Stick-  8  Exch.  748;  Merrlfield  o.  Lombard, 
ney,  48  Me.  462.  See  Elliott  v.  Fitch-  18  Allen  (Mass.),  16. 
burgh  R.  R.  Co.,  10  Cush.  (Mass.)  191,  « Holsman  v.  Boiling  Spring  Co.,  14 
for  exceptional  instances;  also  Slate  K.  J. 885 ; Attomey-Genend z^. Steward, 
Co.  z/.  Adams  etal.,  46  Vt.  496,  where  an  20  N.  J.  Eq.  415;  Lewis  «.  Stein 
injunction  was  refused  upon  demurrer  16  Ala.  214.  In  Dwight  Printing  Co., 
to  the  bill  on  the  ground  that  the  bill  v.  Boston,  122  Mass.  688,  it  was 
did  not  allege  the  injury  to  be  con-  held  that  a  riparian  owner  has  no 
tinuous  or  irreparable.  Sir  G.  J.  Tub-  rights,  in  the  absence  of  express  grant 
NEB  in  GK>ldsndd  v.  Tunbridge  Wells  or  prescription,  to  poUute  the  waters 
Impt.  Co.,L.  R.,  1  Ch.  App.  ^,  says  :  of  a  stream  so  as  to  make  it  unfit  for 
*'I  adhere  to  the  opinion  which  was  drinking  purposes. 
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health  or  impairs  the  comfortable  enjoyment  of  property,  a  nui- 
sance is  created,  actionable  at  the  suit  of  all  persons  specially  in- 
jured thereby,  and  indictable  if  the  stream  is  public  or  the  injury 
common.^ 

Sec.  443.  Breottonof  oM»-poolf  nasrwallB.— The  erection  of  a 
cess-pool  near  a  well  so  as  to  injure  the  water  therein  and  impair 
its  value  for  primary  use  is  an  actionable  nuisance,  and  it  would 
seem  that  any  noxious  trade  carried  on  upon  adjoining  premises, 
which  impregnates  the  earth  with  noxious  matter  that  destroys 
the  water  of  a  well,  is  equally  actionable.* 

Sec.  444.  Mniit  vioUto  primary  or  Moondaxy  ri|rl^t  |  cUstinoCioB  between. 

—  The  rule  in  reference  to  injuries  arising  from  the  pollution  of 
water  seems  to  be  that,  in  order  to  constitute  the  pollution  a  nui- 
sance it  must  be  shown  to  be  such  as  violates  some  right  either 
primary  or  9ecanda/ry.  The  mere  fact  that  inconvenience  is  pro- 
duced is  not  sufficient  It  must  be  an  actual  invasion  of  a  right, 
and  must,  in  order  to  constitute  an  invasion  of  a  legal  right,  work 
aii  apprecioMe  change  in  the  quality  or  character  of  the  water. 
And  this  is  particularly  the  case  when  the  nuisance  complained  of 
is  in  a  navigable  stream.  The  public  have  a  right  to  take  water 
from  a  navigable  stream  for  domestic  use,  and  the  pollution  of 
such  waters  so  as  to  destroy  their  value  for  primary  purposes,  by 
leading  into  them  the  sewage  of  a  town  or  placing  therein  any 
noxious  matter  except  such  as  is  incident  to  navigation,  is  a  nui- 
sance, and  the  fact  that  sewage  has  been  sent  there  for  more  than 
twenty  years,  or  the  usual  prescriptive  period,  does  not  give  a  pre- 
scriptive right  to  continue  it,  when,  by  the  increase  thereof,  it 

1  Storj  «.  Hammond,  4  Ohio,  876  ;  premiBea  a  dweUing  occupied  by  tfair- 

Mills  9.  Hall,  9  Wend.  815 ;  Mayo  9.  teen  persons,   and  there  was  a  well 

Turner,  1  Munf.  (Va.)  405;  People  «.  sank  to  the  depth  of  sixty  feet.  There 

Townsend,  8  Hill  (N.  Y.),  479;  State  was  a  cess-pool  on    the  defendant's 

V.  Stoughton,  5  Wis.  291 ;  Carhart  v,  premises  fifteen  feet  deep.      Up  to 

Aabnm  Gas-light  Co.,  22  Barb.  <N.  Y.)  March,  1860.  the  water  in  the  well  was 

297;  Harris  t>.  Thompson,  9  Barb.  (N.  good  and  fit  for  domestic  use.   In  that 

Y.)  350 ;  Lewis  v.  Stein,  IS  Ala.  214  ;  month  the  defendant  began  to  deepen 

Stein  '0.  Burden,  24  id.  180.  his  cess-pool  against  the  plaintiff's  re- 

'Norton  v.  Schole field,  9  M.  &  W.  monstrance,   and  sunk  it  forty-oeven 

665.     In  Wormersley  z/.  Church,  17  L.  feet,  within  thirteen  feet  of  the  level 

T.  (N.  S.)  190,  the  plaintiff  and  one  of  of  the  water  in  the  well.    The  cess- 

the  defendants  owned  adjoining  prop-  pool  was  located  some  fourteen  yards 

erty.     There  was  upon  the  plaintiffs  from  the  well.   There  was  a  cemetery 
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becomes  a  nuisance.^  But  if  the  water  has  been  given  up  to  sec- 
ondary uses,  so  as  to  be  wholly  unfit  for  primary  use,  the  riparian 
owners  cannot  predicate  a  claim  for  damages  upon  the  ground  that 
it  might  be  used  for  some  extraordinary  purpose  to  which  it  has 
never  been  applied,  and  to  which  they  have  no  present  intention 
to  apply  it.'  If  the  matter  discharged  into  a  stream  impregnates 
it  with  artificial  impurities,  injurious  to  its  primary  use,  a  nuisance 
is  thereby  created,  unless  the  party  thus  putting  it  there  has  ac- 
quired the  prescriptive  right  to  do  so,  and  though  other  similar 
establishments  exist  upon  the  stream,  yet  it  is  sufficient  to  show 
that  his  works  contribute  appreciably  or  sensibly  thereto."  In  a 
Scotch  case,*  in  which  an  injunction  was  sought  to  restrain  the 
defendants  from  manufacturing  farina  or  starch  in  such  a  way  as 
to  pollute  the  water  of  the  stream  fiowing  through  the  plaintiflPs 
land,  it  appeared  that  the  defendant's  works  were  carried  on  in 
such  a  way  that  the  earth,  dirt  and  noxious  or  deleterious  matter 

near  the  property,  some  fiftj-one  yards  ducted  an   extensiye   manufacturing 

distant,  but   this  did  not  affect  the  establishment    adjoining  the  defend- 

water  in  the  weU.    An  injunction  was  ant's  premises,  upon  which  was  a  well 

granted    restraining    tbe    defendant  used  to  supply  water  for  the  engine 

from  using  the  cess-pool  or  permitting,  used  to  propel  the  works,  and  for  the 

it  to  be  used.     Ottawa  Gas  Go.   17.  use  of  the  workmen.    The  defend- 

Thompson,  39  111.  601.     In  Brown  v.  ants  subsequently  purchased  a   con- 

lUius,  25  Conn.  583,  the  question  as  to  tignous    lot    and    erected   gas-works 

whether  a  person  would  be  liable  for  thereon,  and  placed  large  quantities 

corrupting  the  water  of  a  well,  by  of  coal-tar,  gas-lime,   and  other  nox- 

means  of    placing   matter  upon  his  ious  substances  upon  their  premises, 

own  land  which  was  transmitted  to  which  were  in  part  washed  by  the 

the  water  of  a  well  upon  the  premises  rains  along  the  surface  of  the  ground 

of  an  adjoining  owner,   was  raised,  into  the  well,  and  in  part  soaked  into 

but  the  court  were  divided  upon  the  the  ground  and  found  its  way  into 

question,  Ellsworth,  J.,  holding  the  the  well   by   means   of   percolation 

affirmative,  and  Storrs  and  Hixoif,  under  the    surface.    As    stated,  the 

J  J.,  doubting;  but  all  agreed  that  a  court  deemed  the  question  as  to  the 

person  would  be    liable   where    the  liability  of  the  defendant  for  the  cor- 

waters  of  such  a  well  were  corrupted  ruption  of  the  water  in  the  well  by 

by  means  of  offensive  matter  being  means  of   percolation  of   no    conse- 

placed  upon  the  lands  of  an  adjoining  quence  in  the  case,  as  it  appeared 

owner,  and  washed  or  escaping  into  a  that  the  principal  damage  resulted 

well  of  another  adjoining  owner  from  from  the  surface-washing,  and  there- 

the  surface.     In  that  case  it  appeared  fore  left  the  question  undecided, 
that    the  plaintiffs   owned  and  con- 

'  Conservators  of  the  River  Thames  *  Duke  of  Buccleuch  v.  Coman ,  89 

V.  The  Mayor  of  Kingston,  13  L.  T.  Jurist,  152  ;  Chipman  v.  Palmer,  9  Hun 

(N.  S.)  667.  (N.  Y.),  617. 

*Diinn  «.   Hamilton,  8  S.  &  McL.  « Robertson   v.  Stewart,  11  Macph. 

(8c.)  866.  189. 
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resulting  from,  or  used  in  the  manufacture,  was  carried  into  the 
stream  and  polluted  it  to  such  an  extent  as  seriously  to  impair  its 
value.  The  defendant  claimed  that  no  recovery  could  be  had, 
because  the  water  had  from  time  immemorial  been  given  up  to 
secondary  uses,  also  that  he  himself  had  used  the  water  in  this 
way  for  several  years;  also  because  he  had  not  polluted  the  water 
beyond  what  it  had  before  been  polluted ;  and,  lastly,  because  the 
plaintiff  had  acquiesced  in  his  operations  he  was  estopped  from 
maintaining  an  action.  The  lord  ordinary  having  found  that 
the  defendant's  works  caused  such  a  pollution  of  the  water  as  to 
be  a  nuisance  both  by  offensive  smells  emitted  therefrom  and  by 
the  refuse  discharged  into  the  stream ;  that  the  stream  was  wholly 
given  up  to  secondary  purposes ;  but  that  it  had  not  for  the  pre- 
scriptive period  been  given  up  to  secondary  uses,  so  as  to  unfit  it 
for  primary  use,  an  injunction  was  granted  restraining  the  de- 
fendant from  using  the  stream  in  any  of  the  modes  named.  Lord 
Armitagb  said :  "  There  are  some  nuisances  so  serious,  so  intol- 
erable, so  plainly  beyond  the  reach  of  hope  of  reform,  that  there 
is  no  doubt,  and  no  alternative.  An  establishment  which  by  its 
situation,  or  products,  not  protected  by  prescription,  produces  an 
addition  to  the  pollution  of  a  stream  already  devoted  to  manu- 
facturing purposes,  must  be  put  an  end  to.  The  law  absolutely 
forbids  it.  But  sometimes,  a  case  occurs,  where,  in  the  course  of 
a  manufacture  not  in  itself  unlavrf  ul,  a  nuisance  has  arisen,  which, 
although  sufficiently  offensive  to  entitle  a  neighbor  to  complain, 
is  not  necessarily  and  at  all  times  a  nuisance,  but  to  which  mitiga- 
tion or  alleviation  may  be  given  by  the  skill  and  exertions  of  the 
manufacturer,  and  there  well  may  be  conceived  a  case,  where  the 
ends  of  justice  and  the  reasonable  rights  and  interests  of  a  plaint- 
iff would  be  sufficiently  protected,  by  such  mitigation  and  allevia- 
tion, reducing  the  injury  to  a  point  where  the  interposition  of  the 
law  is  not  necessary.  It  is  not  every  slight  pollution  of  a  stream, 
nor  every  disagreeable  odor,  that  is  to  be  dealt  with  as  a  nuisance 
and  put  down  by  authority  of  law.  The  abatement  of  a  nuisance 
does  not  necessarily  mean  the  entire  and  absolute  removal  of  all 
pollution  of  a  stream,  and  aU  disagreeable  odor,  but  such  diminu- 
tion of  pollution,  and  of  smell,  as  to  render  it  such  as  ought 
reasonably  and  fairly  to  be  submitted  to." 
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Sbo.  445.  What  are  primary  luei.  — It  should,  perhapB,  be  Stated, 
that  the  pri/mcMry  nse  of  water  includes  its  use  for  aU  domestic 
purposes,  including  as  well  its  use  for  man  or  beast ;  and  while 
water  may,  for  an  immemorial  period,  have  been  so  polluted  as 
to  be  unfit  for  culinary  purposes,  yet  if  it  has  not  been  so  much 
polluted  as  to  unfit  it  for  use  in  watering  cattle,  an  increase  of 
pollution  unfitting  it  for  that  purpose  is  a  nuisance,  and  actiona- 
ble  as  such.  This  question  was  raised  and  decided  in  Moore  v. 
TFiftft.'  In  that  case  the  defendant  was  the  owner  of  a  tannery 
upon  a  stream  running  through  the  plaintifPs  premises,  into  which 
he  discharged  the  refuse  from  his  works.  The  plaintiff  brought 
an  action  against  him  therefor,  and  alleged  as  special  injury  that 
the  discharge  of  this  refuse  into  the  stream  polluted  it  to  such  an 
extent  that  his  cattle  would  not  drink  the  water.  The  defendant 
replied,  setting  up  an  immemorial  right  in  himself  and  his 
grantors  to  pollute  the  water.  The  plaintiff  new  assigned  "  that 
he  sued  not  only  for  the  grievances  in  the  pleas  admitted,  and 
attempted  to  be  justified,  but  for  that  the  defendant  committed 
the  grievance  over  cmd  above  what  the  defense  justified.  Upon 
proof  that  the  defendants  had,  within  twelve  years,  greatly  en- 
larged their  works,  and  that  previous  to  that  time  the  water 
was  drank  by  cattle,  and  was  fit  for  that  purpose,  it  was  held  that 
the  plaintiff  was  entitled  to  a  recovery. 

Sbo.  446.  iirtificial  watarKxmnM,  poUntion  o£— The  pollution  of 
the  water  of  an  artificial  water-course,  to  the  use  of  the  water  of 
which,  in  a  pure  state,  a  right  has  been  acquired  by  prescription, 
is  an  actionable  nuisance.' 

Sbc.  447.  Pottar  ▼.  Froment^-In  a  recent  case  in  Calif omia,  the 
defendant  was  held  chargeable  for  a  nuisance  under  the  following 
state  of  facts.  The  defendant  erected  a  saw-miU  upon  a  stream 
mnning  through  the  plaintiff's  premises,  and  was  engaged  in  saw- 
ing a  species  of  timber  called  red  wood.  The  saw  dust  arising 
from  the  business  was  discharged  into  the  stream,  rendering  the 
water  impure  and  unfit  for  domestic  use.     This  was  held  an 

1 1  C.  B.  (N.  S.)  678.  *  Magorv.  Ghadwick,ll  Ad.  &  El.  571. 

See  cnapter  on  Artificial  Water-oouraee. 
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actionable  injury,  but  the  principal  question  involved  in  the  case 
was  in  reference  to  the  rule  of  damages.  The  conrt  held  that  the 
plaintiff  could  only  recover  actual  damages,  and  that,  in  estimating 
those,  the  diminution  of  their  rental  value  could  not  be  consid- 
ered, unless  it  was  shown  that  he  had  actually  sustained  damage 
in  this  respect,  either  by  diminution  in  the  rent  or  by  being 
unable  to  rent  them  at  all,  and  that,  when  the  plaintiff  himself 
occupied  the  premises  and  did  not  rent,  or  desire  to  rent  them, 
the  diminution  in  their  rental  value  could  not  be  shown  as  an  ele- 
ment of  damage  upon  the  question  of  damage  by  decrease  of 
rental  value.     See  the  cases  cited  below.* 

Sbc.  448.  Rendering  water  stagnant— The  pollution  of  water,  or 
the  maintenance  of  dams,  drains  or  ditches  in  such  a  way  as  to 
emit  disagreeable  or  unwholesome  odors,  is  not  only  an  action- 
able, but  an  indictable  nuisance  also.  And  for  such  nuisances  a 
remedy  exists,  not  only  in  favor  of  the  riparian  owner,  but  of  any 
person  who  is  injuriously  affected  thereby."  In  such  cases  it 
makes  no  difference  that  several  contribute  to  the  nuisance ;  any 
person  materially  contributing  thereto  may  be  pursued  alone  for 
the  injury.' 

Seo.  449.  Brown  ▼.  RiuseU.— In  Brown  v.  JRuaseU^  the  appellant 
was  a  brewer,  and  his  premises  were  in  the  village  of  Esher, 
through  which  the  turnpike  road  ran  to  Kingston-on-Tliames. 
The  open  ditch  complained  of  was  proved  by  the  respondent  to 
be  a  nuisance  injurious  to  health.  It  was  on  Ditton  marsh  by 
the  side  of  the  turnpike  road  leading  from  Sandown  turnpike 
gate  to  Kingston.     The  ditch  commenced  close  to  the  turnpike 

1  Francis  v,  Schoellkopf,  53  N.  Y.  the  expenses  of  sickness  and  the  loss 

154;  Wesson  v.  Washburn  Iron  C!o.,  of  time  incident  thereto  is  a  proper 

13  AUen  (Mass.)f  d5.  element  of  damage.      Story  o.  Ham- 

« In  Mills  V.  Hall,  9  Wend.  (N.  Y.)  mond,  4  Ohio,  376  ;  Mayo  v.  Turner,  1 
315,  the  defendant  erected  a  mill  dam  Munf.  (Va.)  405  ;  People  o.Townsend, 
which  set  the  water  back  upon  the  3  Hill  (N.  Y.),  479 ;  Attorney-General 
premises  above,  when  it  accumulated  v,  Steward,  20  N.  J.  Eq.  415 ;  Ro^rs 
in  low  places,  and  becoming  stagnant,  «.  Barker,  81  Barb.  (N.  Y.)  447 ;  Man- 
emitted  malarial  gases  which  aSected  son  v.  The  People,  5  Park.  Cr.  (N.  Y.) 
the  health  of  the  neighborhood  ;  some  16;  Booker  t).  Perkins,  14  Wiel.  79. 
of  the  members  of  the  plaintiffs  '  Hudson  R.  R.  R.  Co.  v.  Loeb,  7 
family  became  sick  thereby,  and  the  Robt.  (N.  Y.)  418;  Mayor  o.  Baom- 
court  held  that  he  was  entitled  to  re-  berger,  id.  219. 
cover  therefor,  and  it  would  seem  that        ^li.  R,,  8  Q.  B.  851 
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gate  (about  half  a  mile  from  the  appellanf b  premises),  and 
extended  thence  for  some  distance  along  the  right-hand  side 
of  the  turnpike  road  toward  Kingston. 

The  appellant's  premises  formerly  drained  into  a  sand  cave 
under  the  garden  of  one  Isaac ;  about  twenty-two  years  prior  to 
the  bringing  of  this  action  the  drain  from  the  appellant's  prem- 
ises was  first  made  through  Isaac's  garden  to  join  the  barrel 
drain  or  sewer ;  and  ever  since,  up  to  the  time  of  the  complaint, 
the  appellant  and  his  predecessors  have  discharged  their  sewage 
and  refuse  water  from  the  brewery  into  this  covered  barrel  drain 
or  sewer,  which  ran  down  the  turnpike  road  from  the  village  of 
Esher  toward  Kingston,  and  about  three  hundred  yards  from  the  ap- 
pellant's premises,  turned  to  the  right  into  and  upon  the  Sandown 
Place  estate,  whereon  it  discharged  itself  into  an  open  ditch  or 
water-course.  The  owner  and  occupier  of  such  estate,  for  many, 
but  not  twenty,  years,  diverted  and  disposed  of  the  sewage  and  refiise 
water  by  turning  or  allowing  it  to  run  over  meadow  lands  belong- 
ing to  the  estate,  for  the  purpose  of  irrigating  and  fertilizing  such 
lands.  Such  user  and  disposal  of  the  sewage  and  refuse  water  was 
afterward  discontinued  by  such  owner  or  occupier  of  the  estate, 
and  the  sewage  or  refuse  water  was  then  turned  by  such  owner  or 
occupier  into  and  down  certain  open  ditches  on  the  estate,  which 
ultimately  emerged  from  the  estate  close  to  the  Sandown  turn- 
pike gate,  where  it  caused  the  nuisance  complained  of.  The 
present  owner  and  occupier  of  Sandown  estate  was  no  party  to 
the  sewage  being  turned  on  the  estate,  and  he  objected  to  the 
same  being  turned  on,  or  allowed  to  run  over  his  lands. 

The  course  of  the  drain  before  it  was  diverted  was  down  the 
left  side  of  the  turnpike  road  to  the  Sandown  turnpike  gate- 
and  thence  to  the  left  to  a  pond  a  short  distance  from  the  road ; 
but  a  culvert  was  proved  to  have  existed  close  to  the  turnpike 
gate,  carrying  the  drainage  under  the  turnpike  road  from  the  left 
side  to  the  right  side,  and  so  into  the  present  open  drain  com- 
plained of,  before  the  drainage  was  diverted  by  the  occupier  of 
the  Sandown  estate  into  his  estate. 

No  nuisance  was  complained  of  as  arising  from  the  said  sewer 
or  drain  at  any  point  in  its  course  until  after  it  passed  the  turn- 
pike gate ;  but  it  was  proved  by  the  respondent  that  the  offensive 
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matter  complained  of  came  from  the  premises  belonging  to,  and 
in  the  occupation  of,  the  appellant,  and  the  other  persons  smn- 
moned,  by  means  of  the  covered  barrel  drain  or  sewer. 

The  appellant  urged  before  the  justices  that,  inasmuch  as  he 
had  by  user,  as  of  right,  for  upward  of  twenty  years  of  the  said 
drain  or  sewer,  acquired  a  prescriptive  right  amounting  to  an 
easement  to  discharge  his  sewage  and  refuse  water  on  the  San- 
down  Place  estate,  and  no  nuisance  arose  from  the  drain  or  sewer 
until  it  left  the  Sandown  Place  estate  at  the  turnpike  gate,  the 
nuisance  complained  of  arose,  not  from  the  act  of  the  appellant  in 
making  use  of  the  sewer  or  drain,  but  from  the  act  of  the  owner 
^r  occupier  of  the  Sandown  Place  estate  in  having  (in  lieu  of 
using  and  disposing  of  the  sewage  or  refuse  water  as  formerly) 
caused  the  same  to  flow  down  the  open  ditches  on  his  estate,  and 
so  out  on  to  the  Ditton  marsh  by  the  turnpike  road. 

The  justices  decided  that  they  could  not  regard  any  private 
rights  between  the  appellant  and  the  owner  of  the  Sandown 
estate,  and  they  held  that  the  appellant  was  the  person  by  whose 
act  or  de&ult  the  nuisance  complained  of  arose,  and  they  made 
an  order  requiring  the  appellant  "  within  one  week  from  the  ser- 
vice of  the  order,  or  a  true  copy  thereof  according  to  the  act,  to 
abate  the  said  nuisance  by  cutting  ott  all  connection  between  the 
drains  of  the  said  premises  belonging  to  the  appellant  used  for 
sewage  purposes,  and  the  drain  or  sewer  leading  to  and  entering 
the  said  ditch  or  water-course,  so  that  all  communication  for 
sewage  purposes  between  the  said  premises  of  the  appellant  and 
the  said  ditch  or  water-course  do  cease,  and  so  that  the  same  ditch 
or  water-course  shall  no  longer  be  a  nuisance  and  injurious  to 
health  as  aforesaid."  In  disposing  of  the  case,  Lush,  J.,  said : 
"  The  appellant  discharges  this  refuse  from  his  brewery  by  means 
of  a  drain,  which  must  carry  it  to  the  spot  where  it  causes  the 
nuisance ;  why  is  it  not  his  act  which  creates  the  nuisance  just 
as  much  as  if  he  had  discharged  the  noxious  matter  on  the  spot 
from  a  cart  or  by  means  of  a  shute  ?  It  cannot  be  said  where 
many  houses  are  drained  into  one  spot  that  any  one  causes  the 
nuisance." 

Seo.  450.  Injuries  for  seoondary  omi.— Injuries  for  the  pollution  of 
the  water  of  a  stream  are  by  no  means  confined  to  such  as  arise 
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because  the  yaJue  of  the  water  is  impabed  iorjyrmui/ry  use.'     It 
is  the  right  of  every  person  to  have  the  water  of  a  stream  come 

>  In    Howell    o.    McCoy,   8   Rawle  which  water  was  brought  by  artificial 

(Penn.),  256,  the  defendant  discharged  cats.    From  these  paddles  the  water 

the    refuse  of   his  tannery  into  the  pollated  by  the  process  of  the  manu- 

stream ,   whereby  the  water  was  ren-  f actnre  was  discharged  through  two 

dered  unfit  for  use  by  the  plaintiff  in  swallets    or   rents  in    the   limestone 

his  brewery.  rock,  which  had  existed    immemori- 

In  Carhart  «.  Auburn  Gas  Co.,  22  ally,  and  having  an  underground  pas- 
Barb.  (N.  T.)  297,  the  plaintiff  was  a  sage  for  the  water  communicating 
carpet  manufacturer  on  the  Owasco  with  an  outlet,  from  which  the  water 
river  in  Auburn.  The  defendants  escaped  into  an  open  stream  at  their 
established  their  gas-works  on  the  foot.  The  water  passages  from  these 
banks  of  the  stream,  and  the  refuse  two  swallets  communicated  with  the 
discharged  therefrom,  consisting  of  water  passage  of  the  cavern,  and  thus 
certain  tarry  and  oily  substances,  be-  the  polluted  water  waa  carried  to  the 
came  mingled  with  the  water,  and  in-  plaintiff's  mills  and  produced  serious 
jured  the  wool  and  other  materials  damage  to  the  plaintiffs.  This  was 
used  by  them  in  the  manufacture  of  held  to  be  an  actionable  nuisance, 
their  goods.  Held  an  actionable  nui-  In  Lingwood  v.  Stowmarket  Co.,  L. 
sanoe.  R.,  1  Eq.  Cas.   77,  the  plaintiffs  were 

In  Clowes  v.  Staffordshire  Potteries  the  proprietors  of  an  upper,  and  the 

Water-works  Co. ,  L.  R.,  8  Ch.  App.  126,  defendants  of  a  lower,  mill  on  a  stream. 

tilie  plaintiff  was  the  proprietor  of  dye-  The  defendants  discharged  the  refuse 

works  on  the  River  Uhumet,  and  the  from  their  mill  into  the  stream,  pol- 

defendants  established  a  reservoir  for  luting  the   water   so    that,  when   it 

water  with  which  to  supply  the  town,  reached    the    plaintiff's    mill,  it  was 

The    establishment   of   the  reservoir  greatly  impaired  in  value  for  their  use. 

rendered  the  water  more  muddy  than  Held  a  nuisance,  and  enloined. 

formerly,  and  impaired  its  value  for  In  Crossley  v,  Lightowler,  L.  R.,  3  Eq. 

use  by  the  plaintiffs.     Held  an  action-  Cas.  270 ;  L.  R.,  2  Ch.  App.  478,  the 

able    nuisance.      In    Hodffkinson    v.  plaintiffs  were    carpet  manufacturers 

Ennor,  4  B.  &  S.  229,  the  plaintiff  was  on  the  river  Hebble,  and  the  defend- 

the  proprietor  of  a  paper  mill  situated  ants  were  proprietors  of  dye-works  on 

in  a  valley  at  the  foot  of  a  range  of  the  stream  above.     By  discharging  the 

hills  sloping  toward,  and  terminating  refuse    from    their    works    into    the 

in,  a  tall,  precipitous  rock  abutting  stream  they  so  polluted  it  as  fifreatly 

against  them.    Inside  the  rock,  and  at  to  impair  its  value   for  use  hy  the 

a  slight  elevation,  was,  and  for  an  im-  plaintiffs .      Held   a  nuisance  and  re- 

memorifld  period  had  been,  a  cavern  strained. 

formed  in  the  rock,  into  which  the  In  Thomas  v.  Brackney,  17  Barb, 
water  produced  by  the  fall  of  rain  was  (N.  Y.)  655,  the  plaintiff  owned  a  grist- 
ooUected  from  the  hills  above,  ran  by  mill,  and  the  defendant  a  tannery 
underground  passages,  traversing  the  upon  the  same  stream.  The  defend- 
floor  of  the  cavern  in  a  defined  stream,  ant's  tannery  was  up  the  stream,  and 
and  flowed  from  the  cavern  by  an  he  discharged  the  tanbark  from  his 
underground  passage  into  an  open,  tan-works  into  the  stream,  which  was 
natural  basin  into  uie  lands  of  the  swept  down  the  stream  into  the  plaint- 
plaintiff,  and  from  thence  in  a  pure  Iff's  mill-pond,  filling  his  race,  and 
and  unpolluted  state  to  the  plaintiff's  clogging  the  wheel  used  to  run  the 
mill.  In  1857  the  defendant  went  into  mill.  Held  an  actionable  nuisance . 
the  possession  of  lands  on  the  summit  In  O'Riley  v,  McChesney,  8  Lans.  (N* 
of  the  hills  at  a  higher  elevation  than  Y.)  278,  the  plaintiff  and  defendant 
the  cavern,  and  commenced  the  work  were  owners  of  mills  upon  the  same 
of  excavating  lead  from  the  soil  of  the  stream.  The  defendant  had  a  flax 
hills.  In  the  prosecution  of  this  work  mill,  and  allowed  flax  shives  to  escape 
he  erected  eight  puddles,  or  circular  into  the  stream  and  float  down  into  the 
pits,  in  the  surface  of  the  ground,  into  plaintiffs  mill-pond,  where  they  got 
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to  him  in  its  natural  state,  unimpaired  in  quality,  whether  he  de- 
sires to  use  it  for  domestic  purposes  or  not,  and    an  invasion  of 

into  his  race-way  and  interfered  with  charging  refase  from  a  saw-mill  into 

the  operations  of  his  wheel.     Held  a  the  stream  was  a  protection  against  an 

nuisance.  action  bj  one  injured  thereby.     But  in 

In  Honsee  v.  Hammond,  39  Barb.  Jacobs  o.  Allard,  42  Vt.  JM3,  while  it 
(N.  Y.)  89.  it  appeared  that  the  plaint-  was  held  that  the  proprietor  of  a  saw. 
iff  was  the  owner  and  in  possession  of  mill  is  not  liable  for  waste  therefrom 
a  valuable  farm  of  land  in  the  town  of  discharged  into  the  stream  in  the  ordi- 
Neversink,  upon  which  were  dwelling,  nary  course  of  the  business  of  running 
houses,  bams  and  outbuilding  used  such  mills,  yet  it  was  held  that  he 
for  agricultural  purposes.  There  wero  would  be  liable  if  such  waste  was  dis- 
alao  on  this  farm  a  mill-pond,  a  valu-  charged  into  the  stream  in  a  wanton 
able  saw-mill,  turning-mill,  and  or  needless  manner, 
machinery  supplied  with  water  In  Sanderson  o.  Pennsylvania  Coal 
through  a  race-way  from  the  river  Co.,  86  Penn.  St.  401,  it  was  held  that, 
which  ran  through  the  plaintiff's  farm  while  in  applying  the  maxim,  nc  vJUrt 
and  on  which  was  a  brush  dam,  by  tuo  eUienum  rum  laedas,  reeard  must  be 
means  of  which  the  water  was  turned  had  to  the  necessities  of  me  great  in- 
into  the  mill-race  and  taken  to  the  dustrial  interests  of  the  country,  and 
pond.  Higher  up  upon  the  same  their  properties  and  operations  ham- 
stream  (about  a  quarter  of  a  mile),  the  pered  for  frivolous  causes,  or  mere 
defendants  erected  and  operated  a  tan-  occasional  or  slight  inconveniences,  yet, 
nery  for  manufacturing  leather.  From  when  in  their  operations  they  produced 
this  tannery  they  threw  into  the  stream  injuries  to  substantial  rights,  such 
their  tan- bark,  together  with  portions  rights  must  be  protected,  and  when 
of  the  hair,  skimmings,  filth  and  refuse  the  plaintiff  went  on  and  erected  a 
matter  from  their  hides  which  floated  handsome  residence  on  a  mountain 
directly  down  the  stream  into  the  mill-  stream  and  made  valuable  improve- 
pond,  saw-mill  and  machinery  of  the  ments,and  the  defendants  afterward 
plaintiff,  greatly  impairing  the  work-  opened  a  coal  mine  ten  miles  above, 
ing  and  usefulness  of  the  plaintiff's  and  polluted  the  water,  it  was  held  a 
mills,  until  it  greatly  injured  their  nuisance  and  actionable  as  such, 
value.     Verdict  for  plaintiff  for  $100.  In  Prentice  v.  Geiger,  74  N.  Y.  341, 

Miller,  J.,  said :  "  The  defendants  the  question  as  to  whether  the  dis- 
wero  clearly  liable  for  the  injury  al-  charge  of  the  saw  dust  from  a  saw- 
though  the  damage  may  have  been  done  mill  into  a  running  stream  on  whick 
by  them  without  any  intent  to  injure,  the  mill  stands  constitutes  an  action- 
They  had  no  right  as  riparian  owners  able  nuisance  or  not,  depends  upon 
to  use  their  privilege  in  any  way  to  the  question  whether  such  use  is  rea- 
the  detriment  of  a  proprietor  below  sonable  or  not,  in  view  of  all  the  cir- 
them.  Although  they  had  a  right  to  cumstances,  and  isforthejury.  Mont- 
use  the  water  for  all  le^timate  and  gomery  v.  Fleming,  25  Jur.  499  ;  Dunn 
proper  purposes,  they  were  not  author-  «/.  Hamilton,  8  S.  &  McL.  (Sc)  356; 
ized  to  use  the  stream  to  the  injury  of  Millar  v.  Marshall,  5  Mur.  (Sc.)  22: 
those  below,  or  in  any  way  to  inter-  Russell  o.  Haigh,  3  Pat.  App.  (Sc.)  403 ; 
fere  with  his  privileges.  The  judge  Watson  o.  Toronto  Qas-light  Co.,  4  C. 
below  very  properly  refused  to  charge  C.  158 ;  Lillywhite  v.  Trimmer.  16  L. 
that  no  action  could  be  maintained  for  T.  (N.  S.)  318  ;  Hayes  «.  Waldron,  44 
throwing  the  tan-bark  into  the  river  N.  H.  585;  Chad  wick  o.  Marsden,  L 
when  it  was  done  with  no  intent  to  R.,  2  Ex.  285;  Phceniz  Water  Co.  v. 
injure  and  in  the  usual  manner  in  Fletcher,  23  Cal.  481 ;  Jones  v.  Crow, 
wnich  the  water  was  used  in  tanneries.  32  Penn.  St.  398  ;  Duke  of  Bncdeugk 
One  riparian  proprietor  has  no  ri^ht  v.  Cowan,  5  Macph.  (Sc.)  214 ;  Lord 
to  use  the  water  so  as  to  clog  it  with  Blantyre  o.  Navigation  Co.,  5  id.  508: 
noxious  or  foreign  matter  to  the  in-  Robertson  17.  Stewarts,  11  Macph.  189; 
jury  of  those  below."  Rigby  v.  Downie,  10  id.  608 ;  Turner 

In   Snow  V.  Parsons,  28  Vt.  459,  it  v.  Mirfield,  34  Beavan,  390. 
was  held  that  a  general  custom  of  dis- 
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this  right  is  actionable,  even  though  he  applies  the  water  to  no 
special  use,  and  sustains  no  special  damage  therefrom.  He  does 
not  own  the  water,  it  is  true,  but  he  has  a  usufructuary  interest 
therein,  which  is  property  in  a  certain  sense,  and  against  the  im- 
position of  a  servitude  upon  which  he  has  a  right  to  protect  him- 
self by  action,  even  though  he  sustains  no  special  pecuniary 
damage.  Therefore  no  person  has  a  right  to  pollute  the  water 
of  a  running  stream  unless  such  a  right  has  been  acquired  by  long 
user,  and  any  pollution  thereof,  that  interferes  with  its  use  for 
manufacturing  purposes,  is  a  nuisance,  entitling  the  person  so  in- 
jured, to  all  the  damages  which  he  sustains  thereby. 
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*  Hale's  De  Jure  Maris,  part  1,  ch.  Roval  Fishery  in  the  River  Banne, 
2  ;  Rex  v.  Smith,  3  Doug.  441 ;  Atty.  Davy's  Rep.  149;  BlundeU  e  Oitteral. 
Gen.  e.  Wood,  108  Mass.  486 ;  11  Am.  5  B.&  A.  268;  Attorney-General  e.  Earl 
Rep.  880;  Peyrouz  v.  Howard,  7  Pet.  of  Lonsdale,  L.  R.,  7  Eq.  Caa.  888; 
QJ.  S.  S.  C.)  824;  Ball  v.  Herbert,  3  Bickette. Morris,  L.R,1  Sc.  Api>eal.47; 
T.  R.  253  ;  Lapish  v.  Bangor  Bank,  8  Williams  v.  Wilcox,  8  Ad.  &  El.  814; 
Greenl.  (Me.)  85 ;  Comyn's  Dig.  Navi-  Attorney-General  e.  Johnson,  2  Wils. 
gation  B  ;  Carter  e.  Muroott,  4  Bur.  87 ;  Brown  e.  Chadboume,  81  Me.  9 ; 
2162;  Spring  «.  Russell,  7  Me.  278;  Regina  t.  Betts,  16  Q.  B.  1022;  Stout 

'  Holt,  G.  J.,  in  Warren  v.  Prideaux,  the  rivers  of   England  had  become 

1  Mod.  105 ;  Woolrych  on  Waters,  pp.  navigable  for  the  public,  except  bv  ex- 

41,  42.  press  acts  of  Parliunent.  See  excellent 

*  Wilson,  Serft.,  in  Ball  e.  Herbert,  article  on  *'  Riparian  Rights."  vol.  7, 
8  T.  R.  254,  in  which  he  stated  that  ex-  page  707  (0.  S ),  Am.  Law  Reg. 

cept  the  Thames  and  Severn,  few  of 
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Sbo.  452.  All  itTMUiiB  pabUoi  Juris  capable  of  use  as  highways. — But, 

while  the  commou  law  only  regarded  those  streams  in  which 
the  tide  ebbed  and  flowed  to  the  extent  of  such  flow  and  reflow 
as  navigable,  yet  there  was  another  class  of  streams  called 
fresh-water  streams,  which,  if  susceptible  of  navigation  by  "  boats 
and  lighters,"  or,  as  it  would  seem,  for  any  beneficial  public  pur- 
pose, and  were  navigable  in  Juct,  were  regarded  as  highways 
over  which  the  public  had  free  access,  for  the  purposes  of  trade 
and  commerce.  The  only  real  distinction  between  the  two 
classes  of  streams  arose  from  the  distinction  as  the  ownership 
of  the  aZveris  of  the  stream,  and  the  rights  of  riparian  owners 
therein.  In  all  salt-water  streams,  subject  to  the  action  of  the 
tides,  the  king  not  only  owned  the  aJ/oevs^  but  had  exclusive 
title  in,  and  jurisdiction  over  the  streams  for  all  purposes  not 
inconsistent  with  navigation,  while  in  fresh-water  streams,  the 
riparian  owner  had  certain  special  privileges  of  which  the  king 
could  not  deprive  him.     He  had  the  exclusive  right  of  fishery,' 

«.  MiUbridge    Co.,  45  Me.  76;    Mor-  public  rights  originally  attaching  to 

fan  «.  King,  85  N.  Y.  454 ;  £x   parte  the  stream  have  been  lost  by  non-aser 

ennings,  6  Cow.  (N.  Y.)  518,  an  ^  Hale's  bv  the  public,  and  adverse  user  by  the 

De   Jure  Maris    published    therein ;  riparian  owner,   rather  than  from  an 

Lansing  v.  Smith,  4  Wend.  (N.  Y.)  9  ;  idea  that  navigability  in  fact  in  a  tidal 

Constable's  Case,  5  Coke,  106  \  Rex  v.  stream  is  in  the  first  instance,  in  any 

RusselU  6  B.  &  C.  566 ;  Berry  v  Carle,  measure,  the  real  test.     Indeed  this  is 

3  Me.  269  ;  Com.  «.  Chapin,  5  Pick,  evident  from  the  language  of  Gibbs, 

(Mass.)  199;  Knox  v.  Chaloner,  42  Me.  L.  C.  J.,  in  Miles  v.  Rose,  5  Taunt.  705. 

150;  Palmer  «.  Mulligan,  3  Odnes  (N.  as  well  as  from  the  language  of  the 

Y.),  807,  EvNT,  J. ,  Ward  v.  Creswell,  court  in  Home  v.  McEenzie,6  CI.  &  Fin. 

2  WUson,  265;  Scott  v.  Willson,  8  N.  H.  628.  In  the  last-named  case,  the  ques- 

321.   There  are  cases  in  which  it  is  said  tion  arose  as  to  whether  the  defendant 

that  the  flow  and  reflow  of  the  tide  is  had  used  his  stake  nets  for  the  taking 

only  prima  fade  evidence  of  public  of  salmon  illegally.   The  real  question 

navigability.     In  The  Mayor  of  Lynn  was,  whether  the  nets  had  been  set  in 

V.  Tamer,  Cowp.  86,  the  court  say  that  navigable  waters  of  the  sea,  and  the 

the  flow  and  reflow  of  the  tide  does  court  having  instructed  the  jury  that 

not  necessarily  constitute  the  test  of  its  the  prevalence  or  absence  of  the  fresh 

iiavi^iability.    In  Blundellv.  Catterall,  water  was  the  poiat  to  be  looked  at, 

5  B.  &  A.  268,  Bbst,  J. ,  also  denied  that  the  instructions  were  held  to  be  erro- 

the  fact  that  the  tide  ebbed  and  flowed  neous.   It  was  held  that  the  real  ques- 

in  a  stream  established  it  as  a  public  tion  was,  whether  the  place  where  the 

navigable  river.  He  said  "the  strength  nets  were  set  was  in  fact  a  part  of  the 

of  the  prima  fade  evidence  arising  sea,  and  that  the  fact  that  the  water 

from  the  flux  and  reflux  of  the  tide  was  salt  did  not  render  it  less  a  part 

most  depend  upon  the  situation  and  of  the  river.    Gunter  «.  Geary,  1  Cal. 

Dsturs  of  the  channel.**    But  this  is  462. 
predicated  upon  the  theory,  that  the 

*  Garter  z^.  Muroot,  4    Bnrr.  2168;    son.  4T.  R.  487;  Weld  v.  Hornby,  7 
l>e  Jure  Maris,  18;  Mayors.  Richard-    East,  195;  Rogers  o.  Allen,  1  Camp. 
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the  benefit  of  alluvial  deposits  or  accretion/  the  right  to  erect 
wharves  which  did  not  impede  navigation  and  to  take  tolls 
for  the  use  of  them,'  and,  in  &ct,  a  right  to  make  any  use  of 
the  water  or  the  bed  of  the  stream  that  his  tastes  or  interests 
dictated,  that  did  not  interfere  with  the  public  right  of  passage.' 
Therefore,  when  it  is  said  that  by  the  common  law  no  stream  is 
regarded  as  navigdhle  except  those  in  which  the  tide  ebbs  and 
flows,  it  is  not  meant  that  no  other  streams  are  burdened  with  a 
public  easement  of  passage,  but  that  inla/tVj  and  irrespective  of 
the  question  of  fact,  all  such  streams  are  navigable,  whether  they 
are  so  in  fact  or  not,  and  that  the  title  thereto,  with  all  privileges, 

309  ;  Bract.  B.  4,  chap.  45,  §  4 ;  Schaltes  Ow.  20 ;  Reeve  v.  Dighj,  Cro.Car.  495: 

45  to  85,  also  101 ;  Child  v.  GreenhiU,  Holford    v,  Pritchard,  3  Exch.  793 ; 

Cro.   Car.   554;    Upton  v.  Dawkin,  3  Vivian  o.  Blake,  11  East,  268  ;  Rogers 

Mod.  97;  Coke's  Litt.  122,  n.  7  ;  Chitty  v,  Allen,   1  Camp.   809  ;  Sejmoar  r. 

on  Fisheries, 295 ;  Alderman  De  Lon-  Conrtenay,  5  Burr.   2816  ;    Smith  r. 

dres  V.  Hasting,  2  Sid.  8 ;  Pollezsen  v.  Kemp,  2  Salk.  637;  Gibbs  v.  WooUis- 

Crispin,  1  Vent.  122  ;  Gre/s  Case,  cott,  8  id.  291. 

'  Beaufort  v.  Swansea, 8  Exch.  418 ;  9.    As  to  the  extent  of  the  king's  title 

Schultes,122;  Fleta,  B.  3,  chap.  2,  §  it  was  held  in  Corporation  of  Rumnej'R 

2,  where  it  is  said  that  "  this  increase  Case.  4  Bac.  Abr.  153,  that  "  the  king 

is  so  sabtle  as  to  make  it  impossible  shall  have  all  lands  left  by, or  acquired 

to  determine  when    it  was  made,  or  from  the  sea.     If  the  sea  marks  are 

where,"  and  that  "if  the  increase  is  gone^sothatit  cannot  be  known  if  ever 

such  as  that  no  one  can  perceive  it  as  there  was  land  there,  the  land  gained 

it    advances    by    degrees  after  many  from  the  sea  belongs  to  the  king.  Bat 

years,  and  not  in  one  day,  nor  even  in  if  the  sea  cover  the  land  Blflux  of  the 

a  year,  it  belongs  to  him  to  whose  soil  sea,  and  retreat  at  the  reflux^  so  that 

it  has  attached  itself;  but  if  it  hap-  the  sea  marks  are  krunon,  if  nieh  land 

pened    suddenly,  by  the  force  of   an  be  gained  from  the  sea,  it  belongs  to 

inundation ,  so  as  to  deprive  the  oppo-  the  owner  of  the  banks."    See  3  Dyer, 

site  lord,  where  the  water  was  not,  of  826,  n.  a. 

part  of  his  soil  —  as,  for  instance,  if  The    king    may    convey   his  title. 

part  of  the  opposite  shore  were  divided  Schultes,  110,  but  the  soil  must  hare 

impetuoudy  and  forced  upon  the  land  become  convertible  and    derelict.    4 

of  the  other  lordship.  In  this  case  the  Bac.  Abr.  154.     Much  confusion  exists 

soil  thus  formed  should   not  be  di-  in  the  early  cases,  as  to  the  rights  of 

vested  out  of  its  original  proprietor."  the  king,  and  the  rights  of  nparian 

In  Attorney-General  «.  Ridiards,  2  owners,  which  is   perhaps    nowhere 

Anstr.  614,  McDonald,  C.  B.,  said /'It  better  illustrated  than  In  Johnson  v. 

is  clear  that  the    right    to   the    soil  Barrett,  Alleyn,10,  where  Rolls  and 

between  high  and  low- water  mark  is  Halb  differed  upon  the  question  of  the 

prima  facie  in  the  crown.    The  onus  of  ownership  of  a  q  uay  between  high  and 

proving  an  adverse  title  is  upon  those  low- water  mark, 

setting  it  up.'*    Toppesham's  Case,  16  *  Rex  v,  Grosvenor,  2   Stark.  448. 

Vin.  Abr.  574 ;  Carbish  «.  Stepkins.  2  The  question  is  whether  the  wharf  is 

Keble,  759.  The  soil  between  high  and  a  nuisance  to  navigation,  not  whether 

low- water  mark  may  be  parcel^  of  a  it  is  a  benefit  thereto    Rex  v,  Randall, 

manor  where  it  has  so  been  used  time  2  Gar.  &  M .  496. 

out  of  mind.     Sir  Henry  Constable's  '  Juxon  v.  Thorahill,  Cro.  Gar.  133- 
Case,  5  Coke,  107;  Digg's  Case,  Bracton, 
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vests  in  the  king ;  and  that  all  other  streams,  nwoigdhle  m  fact^ 
are  highways  for  the  passage  of  boats,  but  the  title  to  which,  with 
all  special  privileges,  outside  of  the  public  easement,  vests  in  the 
owner  of  the  banks. 

Sec.  453.  Streams  navigable  in  law,  and  those  navigable  In  fact. — Lord 
Hals,  in  that  most  excellent  treatise,  which  is  generally  conceded 
to  be  full  authority  upon  the  law  of  navigable  streams,  and  which 
haa  been,  and  still  is,  quoted  by  all  the  courts  of  tliis  country  and 
England  with  approval,  De  Jv/re  Ma/risy  ch.  3,  says :  "  There  be 
some  streams  or  rivers  that  be  private,  not  only  in  propriety  or 
ownership,  but  in  use,  as  little  streams  and  rivers  that  are  not  of 
common  passage  for  the  king's  subjects.  Again,  there  be  other 
rivers,  as  w^  fresh  as  sdU^  that  are  of  common  or  public  use  for 
the  carriage  of  boats  or  lighters,  cmd  these,  whether  fresh  or  salt, 
whether  they  flow  and  reflow  or  not,  are  prima  facie,  pvhlici 
juris,  common  highways  for  man  or  goods,  or  both,  from  one  in- 
land town  to  another."  And,  in  support  of  his  proposition,  he 
instances  the  case  of  the  Wey,  the  Severn  and  the  Thames  as 
rivers  of  that  description.*  Thus,  it  will  be  seen,  that  while  at 
the  common  law  those  rivers  were  only  regarded  as  navigable  in 
which  the  tide  ebbed  and  flowed,  yet  all  other  rivers  navigable  in 
fact  were  regarded  as  highways,  and  were  open  to  use  by  the 
public  for  the  ordinary  purposes  of  navigation,  without  compen- 
sation to  the  owner  of  the  banks.  But  it  is  believed,  that,  while 
generally  before  such  streams  were  regarded  as  publie,  they  had 
become  so  by  immemorial  user,  or  by  express  act  of  Parliament ; 
yet,  that  this  was  not  indispensable,  but  that,  if  such  streams 
were  in  fact  navigable,  they  were  highways  open  to  all  the  king's 
subjects,  whether  they  had  previously  ever  been  so  used  or  not, 
or  whether  they  had  been  so  declared  by  act  of  Parliament. 
WooLBYOH,  who  is  regarded  as  good  authority,  and  who  certainly 
has  exhibited  great  diligence  and  industry  in  endeavoring  to  get 
at  the  real  legal  statt^  of  such  streams,  and  the  relative  rights  of 
the  public  and  of  riparian  owners  therein,  says :  "  A  public  navi- 
gable river /r^ji^^nfiy  owes  its  title  to  be  considered  such,  from 
time  immemorial,  by  reason  of  its  having  been  an  ancient  stream ; 

I  Ball  V.  Herbert, 8  T.  R.  254. 
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but  very  many  acts  of  Parliament  have  been  passed  to  make  those 
navigable  which  were  not  so  before."  *  Thus,  it  will  be  seen 
that  even  in  England,  according  to  Woolbych,  by  the  common 
law,  all  streams  which,  in  their  natural  state,  were  susceptible  of 
valuable  use  for  the  purpose  of  navigation  by  "  boats  and  light- 
ers,"* were  regarded  ss  puilioijitris,  and  the  mere  fact  that  they 
were  susceptible  of  such  use  was  sufficient  to  justify  their  use  as 
such,  even  though  they  had  not,  by  prescription  or  statute,  previ- 
ously been  elevated  to  such  use.  By  moffna  cha/rta^  as  well  as 
by  other  statutes,  it  was  provided  that  all  persons  should  have 
liberty  to  go  and  come  upon  the  sea  without  impediment.'  But 
while  this  provision  of  inagna  charta  only  extended  to  the  waters 
of  the  sea,  and  the  branches  thereof,  and  did  not  include  that  class 
of  fresh-water  streams  which,  although  in  fact  navigable  by  "  boats 
and  lighters,"  were  the  private  property  of  the  riparian  owners;  yet, 
the  fact  that  fresh-water  streams  were  not  included,  by  no  means 
affords  any  argument  for  the  idea  that  the  right  of  passage  over 
them  was  not  a  recognized  legal  right.  The  purpose  of  rruigna 
cha/rta  was  to  prevent  the  king,  because  of  his  ownership  of  the 
bed  of  the  sea,  within  certain  limits,  and  of  the  branches  of  the 
sea,  from  imposing  unreasonable  restrictions  upon  its  use  by  the 
people.  In  fresh-water  streams,  the  king  was  not  the  owner  of 
aheic8  of  the  stream,  and  could  not  impose  restrictions  which  the 
courts  could  not  control,  therefore  no  necessity  existed  for  any 
provision  in  reference  threto. 

Sec.  454.  x>ittliiotion  as  to  lipaxlan  ri^^tft.— All  such  Streams  were 
regarded  as  private  property  for  all  purposes,  except  as  highways 
for  commerce,  and  the  burden  of  establishing  this  right  seems  to 
have  been  upon  those  who  claim  to  exercise  it.*  And  while  there 
are  no  cases  in  which  such  streams  seem  to  have  been  held  sub- 
ject to  this  public  easement,  unless  they  had  become  so  by  im- 

1  Woolrych  on  Waters, 40,  41.  land.     Lord  Halb  in  disposing  of  the 

*  Hale's  De  Jure  Maris,  ante.  case  held  that  this  was  prima  fade  a 

*  Warren  v.  Prideaux,  1  Mod.  105.  private  river,  and  the  property  of  the 
« In  Fitzwalter's  Case^l  Mod.  106,  the  plaintiff ,  although  navigable,  and  that 

plaintiff,  who  was  lord  of  a  manor  upon  if  the  defendant  claimed  a  free  fishery 

a  navigable  stream  above  the  ebb  and  therein  because  it  was  a  branch  of  the 

flow  of  the  tide,  claimed  the  exclusive  sea  or  upon  any  ground,  he  must  es- 

right  to  fish  in  the  stream  adjoining  his  tablish  it  by  proof. 
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memorial  user  or  by  express  statute,  yet  the  reason  is  to  be  found 
in  the  fact  all  that  were  capable  of  that  use  had  been  so  used  by 
common  consent,  and  not  because  the  principles  of  the  common 
law  were  not  broad  enough  to  cover  them/  In  all  fresh-water 
streams  of  navigable  capacity,  according  to  Lord  Hale,  the  "  king 
had,  by  an  cmdent  right  of  prerogaime^  a  certain  interest,"  and 
he  defines  this  interest  of  the  crown  as  follows :  "  Fi/rstP  he  says, 
"  a  right  of  frcmchiae  or  privilege^  that  no  man  may  set  up  a 
common  ferry  for  all  passengers,  without  a  prescription  time  out 
of  mind,  or  a  charter  from  the  king." 

"  Secondly  J  An  interest,  as  I  may  call  it,  of  plecbsv/re  or  reoreor 
tion^^^  but  it  is  proper  to  say  that  he  afterward  refers  to  this  inter- 
est as  being  obsolete,  in  England,  in  fresh- water  streams. 

^^Thirdj  An  interest  of jurisdiction,y\z.\  in  reference  to  common 
nuisances  in  or  by  rivers,  as,  where  the  sewers  were  not  kept, 
which  gave  rise  to  the  commission  of  sewers,  as  well  for  fresh 
rivers  as  for  salt."  These  interests  are  interests  of  the  king  as 
well  in  waters  which  are  strictly  private,  as  in  those  subject  to  the 
public  easement  of  navigation.  In  those  streams  which  were 
r^rded  as  navigable  by  reason  of  their  having  been  declared  so 
by  statute,  or  because  of  their  use  in  that  way,  for  an  immemo- 
rial period,  the  king  not  only  had  all  the  interests  previously 
named,  but  also,  in  the  language  of  the  learned  author,  "  juris- 
diction to  reform  and  punish  nuisances  in  aU  rivers,  whether  fresh 
or  salt,  that  are  a  common  passage,  not  only  for  ships  and  greater 
vessels,  but  also  for  smaller,  as  barges  or  boats.  To  reform  the 
obstruction  or  annoyances  that  are  therein,  to  such  common  pas- 
sage for,"  he  adds,  "  as  the  common  highways  on  the  land  are 
for  the  common  land  passage,  so  these  kind  of  rivers,  whether 
fresh  or  salt,  that  bear  boats  or  barges,  are  highways  by  water ; 
and,  as  the  highways  by  land  are  called  ^  aUae  viae  regiae^  so 
those  public  rivers,  for  public  passage,  are  called  ^fluvii  regaled 

*  In  the  argnment  of  Ball  o.  Herbert,  accepted  as  correct.    But ,  even  if  this 

3  T.  R.  254,  WHiSON ,  Sergt.,  made  the  statement  is  to  be  taken  in  its  broadest 

broad  statement,  that  except  the  Rivers  sense,  it  does  iisAeoDdude  but  rather 

Seyem  and  Thames,  there  were  few  includes  the  idea  tliat  other  streams, 

if  any  riyers  in  the  kingdom  that  were  navigable  in  faetf  were  subject  to  the 

regaided  as  navigable,  except  where  easement  of   passage,  even    though 

they  had  been  made  so  by  statute,and  they  had  not  become  so  by  prescrip- 

this  statement  seems   to   have  been  tion  or  act  of  Parliament. 
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and  ^  haut  stremnes  le  Moy^ '  not  in  reference  to  the  propriety  of 
the  river,  but  to  the  public  use ;  all  things  of  public  safety  and 
convenience  being  in  a  special  manner  under  the.  king's  care, 
supervision  and  protection.  And  therefore  the  report  in  Sir 
John  Davy's  Kepoits  of  the  piscary  of  the  River  Banne  mistakes 
the  reason  of  those  books  that  call  these  '  etreomies  le  Roy^ '  as  if 
they  were  so  called  in  respect  of  propriety,  as  19  -4.W.,  6  Dy,  For 
they  are  called  so,  because  they  are  of  pvbUc  uae  and  under  the 
king's  special  care  and  protection,  whether  the  soil  be  his  or  nat,^^ 
I  have  given  these  extracts,  at  length,  from  Lord  ELalLs's  work, 
because  it  is  regarded  as  the  clearest  and  most  reliable  statement 
of  the  common  law  as  appUcable  to  streams  of  the  character  re- 
ferred to,  and  has  been  frequently  pronounced  as  authoritative  by 
the  courts  both  of  this  country  and  England/ 

Sec.  455.  Bnlaxigement  of  the  common-law  rule  in  this  coontry. —  In 

this  country,  so  vast  in  its  extent  and  almost  boundless  in  its 
resources,  with  myriads  of  inland  rivers  capable  of  being  turned  to 
profitable  account,  not  only  as  avenues  of  commercial  intercourse 
between  the  several  States,  but  often  with  all  the  countries  of  the 
globe,  the  rules  of  the  common  law  were  found  to  be  too  limited, 
too  narrow,  to  be  applied  to  them,  so  that,  while  adopting  all  the 
common  law  that  was  applicable  thereto,  yet  the  courts  have 
greatly  enlarged  and  extended  the  law,  and  the  real  test  of  navi- 
gability is  made  to  depend  upon  the  capacity  of  the  stream  in  its 
natural  state  to  subserve  the  ends  of  commerce  or  trade,  without 
any  reference  to  the  ebb  and  flow  of  the  tide,  or  as  to  whether  it 
has  become  so  by  long  usage  or  by  express  statute,  or  to  its 
capacity  to  afford  passage  for  boats  or  lighters.  All  streams  are 
regarded  as  pvhlici  juris  to  the  extent  that  they  may  be  used  by 
the  public  for  the  purposes  of  passage  when  in  their  natural  state 
they  are  capable  of  serving  a  useful  purpose  in  developing  the 
resources  of  the  country,  and  bearing  its  products,  either  in  a  rough 
or  manufactured  state,  to  mills  or  markets.' 

•Arnold  z/.  Mundy,  1  Halst.  (N.J.)  mont «/.  Carleton.  2  N.   H.   869;   Ex 

1 ;  People  d.  Piatt.  17  Johns.  (N.Y.)  parte  Jennings,  6  Cow.  (N.  Y.)  518,  in 

195;  People  1}.  Vanderbilt,   26  N.  Y.  which  the  first   four  chapters   of  De 

287;   Morgan  v.    King,    85  id.  454;  Jure  Maris  are  pnblished. 

Adams  o.  Pease,  2  Conn.  481 ;  Clare-  '  Shrank  o.  Schuylkill  Nav.  Co.,  14 
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Seo.  456.  Tha  tait  of  navigability  in  moit  8tal«b— The  test  by  wluch 

to  determme  the  navigability  of  our  rivers  and  streams  is  to  be 
found  in,  and  determined  by  their  actual  navigable  capacity  for 
any  useful  purpose,  and  those  rivers  that  are  navigable  m  fact 
for  useful  purposes,  and  serve  as  a  means  of  commercial  inter- 
course either  between  points  in  the  same  State,  or  between  States, 
are  regarded  as  navigable,  and  are  subject  to  that  servitude  irre- 
spective of  prescriptive  use  or  statutory  enactment'  This  is  a 
part  of  our  common  law  created  by  necessity,  and  applied  by 
common  consent,  and,  while  there  is  some  conflict  in  the  cases,  as 
to  the  relative  rights  of  the  public  and  of  riparian  owners,  in  this 
class  of  streams,  yet  in  the  main,  I  think  our  courts  have  exhibited 
less  conflict  upon  this  subject,  and  much  more  consistency  than 
might  have  been  expected  to  result  from  such  a  variety  of  ques- 
tions as  arise,  and  the  varied  conditions  under  which  they  are 
presented. 

Sbo.  457.  FloataUa  ftreams^— There  is  yet  another  class  of  streams 
which,  although  not  navigable  by  "boats  or  lighters,"  are  yet 
susceptible  of  valuable  use  for  the  purpose  of  floating  logs  and 
other  products  of  the  country  along  its  banks  to  market  or  to 
mills,  and    which  are  fioatahU  in  fact,   and  regarded  as  quasi 

navigable.* 

8.  &  R.  (Penn.)  71;  CoUins  v.  Benbury,  Volk  v,  Eldred,  28  Wis.  410 ;  Scott «/. 

S  Ired.  (N.  C.)  277;  BuUockv.  WiUon,  WillBon,  8  N.  H.  821  ;  Georgetown  «. 

2  Port.  (Ala.)  486  ;  Gates  v.  Wadling.  Alexandria  Canal  Co.,  12  Pet.  (U.  S.) 
ton.  1  McCord  (S.  C),  580  ;  Com'rs  v,  91 ;  Varick  t>.  Smith,  9  Paige's  Ch.  (N. 
KempshaU,  26  Wend.  (N.  Y.)  404 ;  Mop-  Y.)  547  ;  Wadsworth  v.  Smith.  2  Fair. 

fan  V,  King.  85  N.  Y.  454  ;  Weise  v.  (Me.)  278:  Veazie  u.  Dwinel,  50  Me.  496; 

mith.  3  Or.  445.    See  Felger  v.  Pear-  knox  v,  (jhaloner.  42  id.  150;  McManus 

son,  8  id.  455  ;  Tomlin  v.  Railroad  Co..  o.  Carmichael.  8  Iowa,  1 ;    People  d. 

82  Iowa,  106;  The  Daniel  Ball.lO  Wall.  Tibbetts,  19  N.  Y.  523;  Hooker  z^.Cam- 

(U.  S.  S.  C.)  557 ;    The  Montello.   11  mings,  20  Johns.  (N.  Y.)  90;  Palmer  z/. 

id.  411;  Chicago  v,  McGinn,  51  111.  266;  Mol&gan,  8  Caines  (N.  Y.),  807. 

1  The  Daniel  Ball,  10  WaU. (U.S. S.  v.  Winslow,  51  Me.  264;  Veazie  v. 
C.)557;  The  Montello.  11  id.  411;  Dwinel,  50  id.  496 ;  Magnolia  t).  Mar- 
Chicago  V.  McQinn,  51  111.  269.  shaU,  89  Miss.  126;  Com.  z/.  Chapin,  5 
' Morgans.  King,85  N. Y.  454;  Lance/  Pick.  (Mass.)  199  ;  Volk  v,  Eldred,  28 
V,  Clifford,  54  Me.  491;  Brown  i».  Wis.  410;  Stoart  v.  Clark,  2  Swan 
Chadboume.  81  id.  9;  People  «.  Canal  (Tenn.),  9;  Rhodes  «.  Otis,88  Ala.  578; 
Appraisers.  88  N.  Y.  472  :  Weise  t>.  Neaderhouser  v.  State,  28  Ind.  270 ; 
Smith,  8  Or.  446;  Palmer  z/.  Mnlligan,  Moore  v.  Sanbome,  2  Mich.  528;  Ellis 

3  Caines'  Rep.  (N.  Y.)  807;  Lorman  v,  v,  Carey,  80  Ala.  726;  Hubbard  v.  Bell, 
Benson.  8  Mich.  18;  Middleton  «.  Flat  64  IB.  112. 

Hiver  Booming  Co.  27,  id.  688;  Davie 

67 


530  Navioablb  Streams. 

Sbo.  458.  Ri^to€riiMuianowiianonfrwlft>wateritr«uii«.--In    most 

of  the  States  while  the  test  of  navigability  is  made  to  depend  npon 
the  capacity  of  the  stream  for  that  purpose,  even  though  it  be  a 
fresh-water  stream,  yet  all  streams  in  which  the  tide  ebbs  and 
flows  are  regarded  as  navigable  in  law,  and  the  rules  of  the  com- 
mon law  applicable  thereto,  so  far'as  the  rights  of  the  State  and 
riparian  owners  are  concerned,  are  adopted.^  In  all  the  cases  re- 
ferred to  in  the  previous  note,  it  is  held  that,  while  other  streams 
than  those  in  which  the  tide  ebbs  and  flows  to  the  point  where 
the  tide  ceases  to  affect  them,  are  navigable,  yet  the  public  do  not 
have  the  same  right  of  property  in  the  (dveus  of  fresh-water,  as 
in  tide-water  streams,  and  that  on  all  fresh-water  streams  the 
owner  of  the  banks  also  owns  the  bed  of  the  stream  to  the  ^  medi/wm 
flivan  aquoR^^  while  in  those  affected  by  the  ebb  and  flow  of  the 
tides,  the  title  to  the  bed  of  the  stream  is  in  the  State,  and  the 
titles  of  the  riparian  owners  are  restricted  to  high-water  mark.* 

^In  Averjt).  Fox,  1  Abb.  Rep.  ard,  4  111.  510;  Cox  v.  The  State,  3 
(U.  S.)  246,  it  was  held  that  the  owner  Blackf.  (Ind.)  193;  Hubbard  v.  Bell, 54 
of  land  bordering  upon  a  Btream,  111.  110  ;  Warren  «.  Chambers,  25  Ark. 
though  navigable,  in  which  the  tide  120 ,  State  of  Penn.  9.  The  Wheeling 
does  not  ebb  and  flow,  is  presumed  to  Bridge  Co.,  18  How.  (U.  S.)  421. 
be  the  owner  of  the  bed  of  the  stream  *  wtle's  De  Jure  Maris  ;  Trustees  o. 
to  the  center  thereof.  Com'rs  o.  Peo-  Bootle-cam-Linacre,  L.  R,  2  Q.  B.  4. 
pie,  5  Wend.  (N.  Y.)  423;  Shaw  «.  In  Rex  v.  Smith,  2  Doug.  441,  it  was 
Crawford,  10  Johns.  (N.  Y.)  236  ;  Peo-  held  that  the  soil  of  a  navisable  stream 
pie  0.  Tibbetts,  19  N.  Y.  523 ;  Com'rs  is  not,  by  presumption  of  law,  in  the 
V.  Eempshall,  26  Wend.  (N.  Y.)  404.  owner  of  the  banks,  but  in  the  king ; 
See  Morgan  v.  King,  35  N.  Y.  454  ;  but  that  the  title  of  the  soil  in  all 
Gray  «.  Bartlett,  20  Pick.  (Mass.)  streams  in  which  the  tide  does  not  ebb 
186  ;  Trustees  v,  Dickinson,  9  Cush.  and  flow  is  in  the  riparian  owner.  In 
(Mass.)  544 ;  Com.  «.  Chapin,  5  id.  190;  that  case  a  nice  question  arose  as  to 
Scott  0.  Willson,  3  N.  H.  321;  Middle-  what  point  in  a  stream  in  which  the 
town  V.  Safe,  8  Conn.  221 ;  Chapman  tide  ebbs  and  flows  the  navigability  of 
9.  Eimball,9  id.  38;  Simpson  v.  Seavej,  the  stream  ends.  The  city  of  London, 
8  Me.  138 ;  Berrj  v.  Carle,  3  id.  269;  under  certain  supposed  powers,  dele- 
Browne  V.  Kennedy,  5  H.  &  Johns,  gated  to  it  by  act  of  Parfiament,  erect- 
(Md.)  195  ;  Hayes  v.  Bowman,  1  Rand,  ed  piles  on  the  bed  of  the  riyer  Thames 
(Va.)  417  ;  Ijamb  «.  Ricketts,  11  Ohio,  near  RiehfMmd^  within  the  hifi^h-water 
811 ;  Gayit «.  Chambers,  3  Ham.  Rep.  mark,  some  thirty  feet  from  the  shore, 
(Ohio)  495 ;  Cates  t>.  Wadlington,  1  for  the  purpose  of  making  a  towing- 
McCord(S.  C),  580;  McCullough  v,  pathfor  horses,  adjoining  and  contiffu- 
Wall,  4  Rich.  (S.  C.)  68  :  Stuart  v.  ous  to  a  wharf  in  the  possession  of  uie 
dark,  2 Swan  (Tenn.).  9 ;  Magnolia  v,  defendants.  The  defendants, belieying 
Marshall,  89  Miss.  109  ;  Com'rs  v.  the  towing-path  and  piles  to  be  in 
Withers,  29  id.  21;  Morgan  V.Reading,  yiolation  of  their  rights,  and  a  nui- 
3  S.  &  M.  (Biiss.)  366  ;  Mariner  «.  sance,  cut  away  one  of  the  piles,  for 
Schulte,  13  Wis.  692;  Walker  v.  Shep-  which  they  were  indicted.  The  de- 
aidson,  4  id.  486 ;  Sehurmeier  v.  Rail-  fendants  insisted  that  the  tide  did  not 
road  Co.,  10  Minn.  82 ;  Lorman  «.  Ben-  ebb  and  flow  in  the  Thames  above 
son,  8  Mich.  18 ;  Middleton  v.   Pritch-  London  bridge,  and  that  aboye   that 
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Sbo.  459.  .X«egiilatiirac»ii]iot  declare  streuiiBnaTigftblA,  withoat  com- 
peiiMtioiiiBoerti^oaflea.-Iii  New  Yorkitis  held  that  on  all  the 
larger  navigable  rivers  of  the  State  above  the  ebb  and  flow  of  the 
tide,  which  are  boundaries  between  States,  or  which  are  high- 
ways for  commerce  between  States,  the  title  of  riparian  owners 
is  restricted  to  high-water  mark,  as  also  upon  all  streams  navigable 
in  their  natural  state,  which  have  been  declared  navigable  by 
statute. '  It  also  seems  to  be  the  doctrine  of  the  courts  of  that 
State,  and  indeed  the  doctrine  of  all  the  courts,  tnat  the  waters  of 
a  stream  in  their  natural  condition,  susceptible  of  beneficial  use  for 

point  it  was  kept  naTigable  hj  artificial  etroyed.    The  river  is  a  small  stream 
means,  and  that  the  tide  above  that  flowing  into  Boston  harbor,  and  the 
paint  was  occasioned  by  the  pre$9ure  defen&nt  denied  that  it  was  navigable 
and  aeeumviation    haekuiard    of  the  tn/o^yanditdid  not  appear  tluit  it 
river  toater,   and  that,  therefore,  the  was,  except  for  small  pleasure  boats, 
soil  did  not  belong  to  the  crown.  Lord  He  also  denied  that  it  was  navigable 
Mansfibld  said  :    "  The  distinction  in  law,  and  insisted  that  although  the 
between    rivers,    navigable  and  not  rise  and  fall  of  the  water  there  was 
navigable,  and   those  where  the  sea  two  feet,  that  it  was  occasioned  by  the 
does  not  ebb  or  flow,  is  very  ancient ;  meeting  of  the  salt  water  of  the  tide 
bat  the  point   contended    for,  a  dis-  with  the  fresh  water  of  the  stream  on 
tinction   between    the    case    of    the  its  downward  passage.    But  upen  this 
tide  occasioned  by   the    flux  of   the  point  the  court  said :    ''  The  law  on 
ae&wtiXeT,  or  hj  the  pressure  backward  this  point  is  well  settled.    It  ie  the 
of  iheft'esh  toater  of  a  river  seems  to  rise  andfaU  ojthe  wUer^nnd  not  the  pro- 
be entirely  new,   but  there   were  no  portion  of  salt  water  to  fresh,  that  de- 
facts  set  forth  in  the  case,   which  let  termines  whether  a  particular  portion 
in  the  consideration  of  thai  distinction,  of  a  stream  is  within  tide  water,"  and 
The  case  does  not  state  whether  the  the  court  cited  Bex  v.  Smith,  ante  ; 
water,  when  the  tide  rises  at  Rich-  Peyroux  v.  Howard,   7  Pet.   (U.  S.  S. 
mond,  foas  fresh  or  salt,  but  it  rather  C.)9!U,  and  Lapishv.  Bangor  Bank,  8 
seems  to  be  taken  for  granted  that  it  Me.  85,  in  support  of  its  position, 
was  salt."    A  verdict    was  rendered  In  reference  to  the  actual  naviga- 
against  the  defendants,    which    was  bility  of  the  stream,  except  for  pleas- 
sustained  in  the  king*s  bench.  ure  craft,  the  court  said  :  "  Navigable 
In  Attorney -General  v.  Woods,  106  streams  are  highways,  and  a  traveler 
Mass.  436;  11  Am.  Bep.  380,  a  similar  for  pleasure  is  as  fully  entitled  to 
question  arose    in    reference  to  the  protection  in    using   a  public   way, 
rights  of  the  public  and  riparian  own-  whether  by  land  or  water,  as  a  traveler 
ers  upon  the  Mvstic  river  above  the  for  business.    ♦    ♦    ♦     If  water  is 
point  of  navigability  in  fact,  except  navigable  for  pleasure  boating, it  must 
for  skiffs  and  small  pleasure  boats,but  be  regarded  as  navigable  water,though 
within  the  ebb  and  now  of  the  tide,  no  craft  has  ever  been  upon  it  for  the 
It  appeared  that  the  tide  rose  and  fell  purposes  of   trade   or    agriculture," 
at  the  point  in    question  about  two  thus  overruling  the  doctrine  of  Rowe 
feet,  and  that  the   ordinary  depth  of  v.  Granite  Bri<^e  Co.,  21  Pick. (Mass.) 
the  channel  was  about  the  same.  The  344 ;  C^arlestown  v.  County  Gom'rs,  8 
defendant  erected  a  dam  at  the  point  Mete.  (Mass.)  203,  and  Murdock  v, 
in  Question.,  in  1851,  and  maintained  Stickney,  8  Gush.  (Mass.)  118. 
it  there  until  1870,  when  it  was  de- 

>  The  People  v.  Canal  Appraisers,  88  N.  T.  461. 
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the  pnrpoBes  of  navigation  and  commerce,  srepuUiciJurisy  and 
may  be  declared  navigable  by  the  legislature,  and  become  sabject 
to  all  the  restrictions  of  navigable  streams,  without  compensation 
to  riparian  owners  for  injuries  sustained.  But  that  the  legislatore 
has  not  the  constitutional  power  to  declare  a  stream  navigable 
that  is  not  so  in  fact,  and  which  can  only  be  made  navigable  by 
artificial  means,  without  proper  compensation  to  riparian  owners 
for  the  damages  inflicted  upon  them  in  depriving  them  of  the  use 
of  the  streams  for  ordinary  purposes.^ 

Seo.  460.  No  distinction  made  In  some  States  between  tidal  and  firesh- 

water  BtreanuL—In  several  of  the  States  no  distinction  is  made 
between  the  rights  of  riparian  owners  upon  fresh-water  streams, 
navigable  in  fact,  and  those  streams  affected  by  the  ebb  and  flow 
of  the  tide.  But  the  same  rule  prevails  as  to  ally  and  the  bed  of 
all  navigable  streams  is  held  to  be  vested  in  the  State.' 

Seo.  461.  Ripaxian  ownen  reetrioted  to  low-water  mark  in  certain 
States.— In  several  of  the  States  where  it  is  held  that  the  title  to 
the  beds  of  the  streams  are  in  the  State,  the  titles  of  riparian 
owners  are  extended  to  low-water  mark,  thus  vesting  in  them  the 
power  and  the  right  to  erect  and  maintain  wharves  in  front  of 
their  property,  where  it  can  be  done  without  actual  impediment 
to  navigation.* 

Sec.  462.  Three  classes  of  na^aUe  streams  defined. — Thus  it  will 
be  seen  that,  in  this  country,  there  are  three  classes  of  navigable 
streams : 

1  Morgan  v.   King,   85  N.  Y.  454 ;  chael,  3  Iowa,  1.    But  e(mtra  Haight 

Walker  «.  The  Boardof  Public  Works,  v.  Keokuk.  4  id.  199  ;  Tomlin  v.  BaU- 

16  Ohio,  540.  road  Co.,  82  id.  106  ;  Elder  o.  Burru6,6 

*  Shrunk  v,  Schuylkill  Co.,  14  8.  &  B.  Humph.  (Tenn.)  358  ;  Stuart  t).  Clark, 
(Penn.)  71 ;  Bridge  Co.  v.  Kirk,  46  2  Swan  (Tenn.),  9;  Blanchard  v.Fot- 
Penn.  112  ;  Ellis  v,  Carey, 30  Ala.  725;  ter,  11  Ohio,  138.  But  later,  that  the 
Bullock  V,  Wilson,  2  Porter  (Ala.),436;  title  of  riparian  owners  oovers  the  bed 
Ingram  v,  Threadgill,  8  Dev.  (N.  C.)  of  the  stream  if  he  owns  on  both  sides. 
59 ;  Collins  v.  Benbury.  3  Ired.  (N.  C.)  Walker  v.  Board  of  PubUc  Works, 
277;Stuartz^.  Clark,  2  Swan  (Tenn.),9;  16  Ohio.  540;  Howard  «.  Inger- 
Elder  v.  Burras,6  Humph.  (Tenn.)  358;  soil,  17  Ala.  780;  Rhodes  v,  Otis, 
Haight  V.  Keokuk,  4  id.  199 ;  Mc-  83  id.  33 ;  Ellis  v,  Cary,  80  id.  725 ; 
Manus  v.  Carmichael,  3  id.  1 ;  Tom-  Flanagan  v.  Philadelphia,  42  Penn.  St. 
lin  V.  Railroad  Co.,  32  id.  106;  At-  219;  Bridge  Co.  «.  Kirk,  46  id.  113; 
tomey-Generalz;.  Wood.  108  Mass.  436.  East  Haven  «.  Hemingway,  7  Conn. 

*  Qualifiedly  in  McManus  v.  Carml-  186. 
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Iflt.  Tidal  streams  that  are  navigable  in  law.^ 

2d.  Those  that,  although  non-tidal,  are  yet  navigable  in  fact 
for  ^^  boats  or  lighters"  and  sasoeptible  of  valuable  use  for  com- 
mercial purposes ;  *  and 

3d.  lliose  which  are  floatdMey  or  capable  of  valuable  use  in 
bearing  the  products  of  the  mines,  forests,  and  tillage  of  the  coun- 
try it  traverses  to  mills,  or  markets.' 

Sso.  463.  Navigability  of  frwh-watar  itraams  dependent  upon  their 
capacity,  and  aquaetlonof  £u>t— It  should  be  understood  that,  except 
in  salt-water  streams,  so  far  as  the  tide  ebbs  and  flows,  the  question 
of  navigability  is  one  of  fact,  and  must  be  established  by  those 
who  seek  to  use  it  as  such ;  *  and  also,  that  the  stream  must  be 
navigable  in  its  natural  state,  unaided  by  artificial  means  or  de- 
vices.* If  a  stream  is  not  susceptible  of  valuaile  use  to  the  pub- 
lic as  a  navigable  or  floatable  stream,  without  the  erection  of  dams, 
it  is  not  a  navigable  stream,  even  though  it  might  be  applied  to 
that  use  after  dams  are  erected.  So,  too,  it  must  be  susceptible 
of  nse  for  a  considerable  portion  of  the  year,*  although  the  fact 
that  it  is  dry  at  some  seasons  of  the  year,  if  for  a  considerable 
time  at  other  seasons  it  is  really  floatable,  will  not  destroy  the 
public  right  of  navigation.*  So,  too,  in  order  to  make  a  stream 
legally  ,/Kt>a^a^,  and  thus  a  public  highway,  it  must  be  in  such  a 

>  The  Royal  Fiehera  oi    the  River  85  ;   Depew  v.  Canal  Co.,  6  Ind.  8; 

Banne,  Davy's  Rep.  148.  Young  e.  Harrison,  6  Ga.  180  ;  Jones  v. 

*  The  Daniel  BaU,  10  Wall.  (U.  S.)  Water  Lot  Co.,  18  id.  689 ;  Harrington 
657  ;  The  Montello,  11  id.  411 ;  Chi-  v.  Edwards,  17  Miss.  586  ;  Daliymple 
cago  V.  McGinn,  61  m.  269.  e.  Mead,  1  Grant's  Cases  (Penn.),  197 ; 

*  Rhodes  v,  Otis,  88  Ala.  578 ;  Weise  Hubbard  v.  Bell,  54  111.  110;  Lincoln  v. 
9.  Smith,  8  Oregon,  445 ;  Morgan  v.  Chadbonme,  66  Me.  167 ;  Hooper  v. 
King, 80 Barb.  (N.  Y,  8.  C.)  9 ;  affirmed  Hobeon,  57  id.  278:  Fok»r  v,  Pearson, 
Ct.  of  Appeals,  85  N.  T.  454  ;  McManns  8  Oregon,  455;  Yolk  v.  Mdred,  28  Wis. 
V,  Carmichael,  8  Iowa,  1  ;  Veazie  e.  410;  Manson  v,  Hungerford,  6  Barb. 
Dwinnell,  54  Me.  160  ;  Lonnan  v.  Ben-  (N.  Y.)  265  ;  Varick  v.  Smith,  5  Paige 
son,  8  Mich.  18  ;  State  v.  Canterbury,  (N.  Y.),  148;  DwineU  v.  Veasie,  44  Me. 
28  K.   H.  195,  navinible    by  usage  ;  167. 

Scott  e.  Wilson,  2  N.  H.  821.    (U>n-  «  McManos  v.  Carmichael,  8  Iowa, 

necticnt  river  above  the  ebb  and  flow  1 ;  Rhodes  v,  Otis,  88  Ala.  578 ;  Mor- 

of  the  tide  held  to  be  navigable  for  gan  v.  King,  85  N.  Y.  454. 

rafts  and  logs  by  long  user.)    See  also  >  Morgan  v.  King,  85  N.  Y.  454 ; 

Shaw  V.  Crawford,  10  Johns.  (N.  Y.)  Beryl  v.  Ourl,  8  Me.  209 ;  Wadsworth 

236;  Pitkin  v.  Olmstead^l  Boot  (Conn.),  v.  Smith,  11  id.  278. 

217,  in  which  it  is  held  that  Connect!-  •  People  e.  Tibbette,  19  N.  Y.  528  ; 

eat  river  above  the  tide  is  common  to  Reynolds  v.  McArthur,  2  Peters  (U.  8.), 

tU.    Bnllock  V.  Wilson,  2  Port.  (Ala.)  417. 

486 ;  Biartin  «.  Bliss,  5  Blackf.  (Ind.) 
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condition  that  it  will  float  logs  or  other  prodactionB  of  the  conn- 
try  without  artificial  aid.  Thus,  in  one  case,  it  was  held  that  a 
stream  that  would  not  float  logs  without  the  aid  of  a  person  in  a 
canoe  or  of  people  on  the  banks  to  push  them  along,  and  when 
the  logs  were  frequently  injared  by  the  difficulty  in  passing  them 
through,  the  stream  was  not  navigable  in  any  sense.^ 

The  stream  must  be  of  such  a  character  and  capacity  that  it 
can  be  profitably  and  advantageously  used  during  certain  seasons 
of  the  year  in  its  natural  state,  for  the  passage  of  the  products  of 
the  country  tlirough  which  it  passes ;  but  while  a  stream  that 
cannot  at  any  season  of  the  year  be  turned  to  profitable  account 
for  this  purpose  is  not  floatable  in  the  legal  sense,  yet,  if  in  its 
natural  state,  it  is  susceptible  of  profitable  use  for  such  purposes 
at  some  seasons  of  the  year,  the  fact  that  dams  are  erected,  and 
that  by  the  aid  of  those  dams  alone  it  is  susceptible  of  such  use 
at  other  seasons  of  the  year,  than  those  in  which  it  would  other, 
wise  be  used,  does  not  prevent  its  use  for  such  purposes  at  any 
season  when,  by  the  aid  of  such  dams,  it  can  be  used.* 

Sec.  464.  Right  of  floatage  dependent  upon  valnable  qm^— Ko  defi- 
nite legal  test,  by  which  to  determine  the  question  of  navigability 
for  the  purposes  oifloata^ey  can  be  given.  It  is  purely  a  ques- 
tion of  fact,  dependent  upon  the  capacity  of  the  stream,  the 
products  of  the  country,  and  the  profitableness  or  unprofitable- 
ness of  its  use  in  that  manner.'  If,  in  its  natural  state,  it  is 
capable  of  floating  vessels,  rafts,  logs  or  otlier  products  of  the 
country  to  market  or  to  mills,  and  in  that  respect  is  fairly  suscepti- 
ble of  beneficial  use  to  the  public,  for  any  considerable  portion 
of  the  time,  then  it  may  be  used  by  the  public  for  that  pur- 
pose,  but  the  owner  of  the  aiheua  of  the  stream   is  not   thereby 

1  Morgan  «.  King,  85  N.  T.  454.  miUs  and  markets.    Henoe  if  it  can 

*  Volk  «.  Eidred,  28  Wis.  410  ;  Moore  be  used  only  by  a  few  individuals,  aod 
9.  Sanborne,  2  Mich.  519  ;  Wadsworth  only  for  a  few  weeks  in  each  year,  it 
«.  Smith,  11  Me.  278  ;  Neaderhoaser  e.  is  not  regarded  as  a  public  stream. 
State,  28  Ind.  270 ;  Veazie  v,  Dwinel,  Munson  v.  Hungerford,  6  Barb.  (N.  Y.) 
50  Me.  479.  2^  ;  Burrows  v.  (HUup,  82  Conn.  501. 

*  Morgan  v.  King,  85  N.  Y.  454.  The  Nor  unless  it  is  capable  of  use  with- 
natural  capacity  of  the  stream  must  out  deepening  or  widening,  or  other 
be  such  as  to  nuike  it  serve  a  useful  artificial  means,  as  by  a  dam.  Volk  v. 
purpose  to  the  public,  as  a  means  of  Eldred,  ante,  or  digging  out  the  chan- 
floating  the  products  of  the  country  to  nel  or  widening  the  stream.    Wads- 
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prevented  from  using  the  stream  in  all  ways  and  for  all  purposes 
Dot  inconsistent  with  its  use  by  the  public.^ 

The  riparian  owner  may  apply  the  water  to  use  for  the  pro> 
pulsion  of  machinery,  and  for  that  purpose  may  erect  a  dam 
across  the  stream  where  the  stream  is  simply  floatable^  leaving 
suitable  ways  for  the  passage  of  logs  and  other  products.*  The 
right  of  the  public  for  passage  with  logs,  etc.,  is  superior  to  the 
right  of  the  riparian  owner,  and  if  he  erects  obstructions  in  the 
stream  which  prevents,  endangers  or  materially  hinders  the  pas- 
sage of  rafts  or  logs,  whether  such  obstruction  is  in  the  f onn  of  a 
dam  or  otherwise,  such  obstruction  is  a  nuisance  and  subjects  the 
person  making  it,  not  only  to  an  action  for  the  damages  sustained 
by  the  owners  of  rafts  or  logs  obstructed  by  it,  but  also  to  indict- 
ment as  for  a  public  nuisance,  and  the  person  so  injured  by  the 
obstruction  may  abate  so  much  of  the  same  as  is  necessary  to 
secure  the  proper  exercise  of  his  right.* 

worth  V,  Smith,  11  Me.  278  ;  Veazie  v.  man  «.  Benson,  8  Mich.  18.  But,  upon 

Dwinel,  60  id.  479 ;  People  v,  Piatt,  the  authority  of  (iU  the  cases,  it  must 

17  Johns.  (N.  Y.)  195.     It  must  serve  a  be  susceptible  of  bearing  the  products 

useful  pnbUc  purpose,  so  as  fairly  to  of  the  country  in  a  skUefttfor  market, 

be  said  to  be  of  a  public  character,  so  as  really  to  serve  a  valuable  and 

and  beneficial  as  a  public  highway  for  beneficial  public  purpose.  Whether  it 

the  outlet  of  the  products  of  the  ooun-  is  navigable  for  such  purpose  is  a  ques- 

try  it  traverses.    Curtis  v.  Eeesler,  14  tion  of  fact,  and  must  be  established 

Barb.  (N.  Y.)  511 ;  Hubbard  «.  Bell,  54  by  those  asserting  the  right  to  use  It 

ni.  112 ;  Treat  v.  Lord,  42  Me.  552  ;  for  that  purpose.  Rhodes  o.  Otis, ante. 

Brown  v.  Chadboume,  81  id.  9;  Morgan  In  determining  the  question  of  naviga- 

«.  King,  18  Barb.  (N.  Y.)  277 ;  85  N.  Y.  bili^,  it  is  the  wduabU  more  than  the 

(Ct.  of  Appeals)  454 ;  Walker  v.  Shep-  eomtinudl  capacity  that  is  to  be  consid- 

erdson,  i  Wis.  486  ;  Stuart  v.   dars,  ered.     The  real  question  is,  can  it  be 

2  Swan  (Tenn.),  9 ;  Moore  «.  Sanbome,  made  a  valuable  and  beneficial  aid  to 

2  Mich.  519;  Weise  «.  Smith,  8  Oregon,  the  public  in  getting  the  products  of 

445 ;    Felger  v,    Robinson,    id.    458;  the  country  to  market.    ix>rman  «. 

Naederhoaser  z/.  State,  28  Ind.  270;  Benson,  ante;  Rice  v,  Ruddiman,  10 

Rhodes  v.  Otis,  88  Ala.  578 ;  Lancey  v.  Mich.  125 ;  Drawbridge  Co.  «.  Halliday, 

Clifibrd,  54  Me.  489.    In  such  streams  4  Ind.  86 ;  Martin  v.  Bliss,  5  Blackf. 

it  is  not  necessary  that  they  should  be  (Ind.)  85  ;  Depew  v.  Canal  Co.,  5  Ind. 

susceptible  of  navigation  against  the  8;  Moore  v.  Sanbome,  2  Mich.  519. 
current.    Morgan  v.  King,  ante  ;  Lor- 

■Lorman  v.  Benson,  8  Mich.    18;  *  Renwick  v.  Morris,  7  HiU  (N.  Y.), 

Lancey  v.  Clifford,  54  Me.  491 ;  Morgan  675  ;  Memphis  R.  R.  Co.  v.   Hicks,  5 

V.  King,  18  Barb.  (N.  Y.)  277 ;  Scofield  Sneed.  (T^nn.)  427 ;  Barnes  v.  Racine, 

9.  Lansing,  17  Mich.  487.    See  note  in  4  Wis.  454 ;  Burrows  v.  Pixley,  1  Root 

Washington  on  Easements,  p.    507;  (Conn.),   863;  Brown  v.  Watson,   47 

Avery  z^.  Fox,  1  Abb.    (U.   S.  C.   C.)  Me.  161 ;  Gerrish  v.  Brown,51  id.  256; 

246;  Yates  v.   Milwaokie,  10  Wall.  Veaale  «.  Dwinel,  50  id.  479;  Knox  «. 

(IT.  S.)  497.  Chaloner,  42  id.   156 ;  State  v.   Free- 

*  Scofield  9.  Lansing,  17  Mich.  487;  port,  48  id.  198;  Powers  t?.    Irish.  28 

Thurman  v,  Morrison,  14  B.  Monr.  (Ky .)  Mich.  429. 
897 ;  Douglass  V.  State,  4  Wis.  887. 
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Sbo.  465.  Rlpaxlan  owumn  may  apply  water  to  maohairinal  ums,  lob- 
Jm4  to  pablioeaMinaDt. —But,  while  the  right  of  passage  for  the 
public  must  on  the  one  hand  be  respected  by  the  riparian  owner, 
so  on  the  other  hand  must  the  rights  of  the  riparian  owner  be  re- 
spected by  the  public,  and  where  a  river  is  merely  floatable  the 
public  have  no  right  to  so  use  it  as  to  destroy  its  beneficial  use  for 
manufacturing  purposes.^  Thus  it  has  been  held  that  persons 
using  9kfl>oatable  stream  have  no  right  to  erect  dams  thereon,  and 
thereby  detain  and  hold  the  water  to  be  let  ojff  in  such  a  manner 
as  to  aid  in  the  floating  of  logs,  when,  by  such  dams,  the  water  is 
withheld  from  mill-owners  below  to  their  injury,  even  though 
except  for  such  dams  the  stream  could  not  be  used  for  floatage 
at  certain  seasons  of  the  year.* 

Sec.  466.  Role  In  Rhodes  ▼.  otis.~In  Rhodes  V.  OHsy^  the  court 

says  :  ^^  The  question  is,  whether  the  stream  is  fit  for  vcbl/uabU 
floatage ;  whether  the  public  generally  are  interested  in  trans- 
portation on  it ;  whether  its  capacity  continues  long  enough  to 
make  it  beneficially  useful  to  the  public,  and  to  important  public 
interests ;  whether  it  has  been  generally  used  for  important  float- 
age ;  and  whether  it  will  be  useful  for  future  public  use  ?  These 
are  questions  of  fact  which  must  be  established  by  the  party  seek- 
ing to  enforce  the  right."  And  the  court  adds,  "  Whether  a 
stream  is  navigable  is  a  question  of  law,  after  the  facts  as  to  the 
above  points  have  been  ascertained."  Thus  placing  the  whole 
matter  in  its  true  position  as  a  mixed  question  of  law  and  fact.* 

In  California,  floatability  is  not  regarded  as  rendering  a  stream 
navigable  in  any  sense.  In  Waier  Co,  v.  Amsden^  the  court 
say :  "A  river  above  the  ebb  and  flow  of  the  tide  may  be  navi- 
gable when  it  has  suflScient  depth  of  water,  and  width,  to  float  a 
vessel  used  in  the  transportation  of  freight  and  passengers,  and 
this  has  been  extended  to  its  capacity  to  float  rafts  of  lumber. 
To  go  beyond  this,  and  declare  a  stream  navigable  which  can  float 

1  Soofieldv.  LaoBing,  17  Mich.  487.      tlie  obfltmction  of  which  is  a  public 

*  Middleton  «.  Flat  Birer  Booming    nuiaance,  is  on  watera  on  which  the 
Go.,  27  Mich.  588.  public  pass  and  repass  with  ▼assels  or 

*  88  Ala.  578.  boats,  in  the  prosecution  of  oommeroe 
«  In  Wethersfield   o.  Lawrence,  20    that  is  angyiftfaffy  mjcmNs." 

Conn.  218,  the  court  say:  '*  Narigation.        •  6  Cal.  448. 
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a  log,  would  be  to  turn  a  rule,  intended  for  the  benefit  of  the 
public,  into  an  instrument  of  serious  detriment  to  individuals,  if 
not  of  actual  private  oppression.  The  only  other  instance  in 
which  a  stream  is  navigable  is  where  it  is  so  declared  by  statute.'^ 

Sko.  467.  Non-tidal  strMins  moeptlblo  oC  um  for  oommevolal  pur- 

poMB.— In  reference  to  Tum-tidal  navigable  streams,  which  includes 

all  the  large  rivers  of  the  country  devoted  to  the  purposes  of 
commercial  intercourse  between  States,  as  well  as  internal  streams 
capable  of  being  navigated  by  vessels  from  one  point  to  another 
in  the  same  State,  as  also  all  tidal  streams  beyond  the  point  where 
they  are  affected  by  the  flow  and  reflow  of  the  tides,  it  may  be 
said  that  they  are  not  only  regarded  as  highways  for  commerce, 
but  also  as  navigable  streams  within  the  strict  application  of  the 
term,  except  so  far  as  the  rights  of  riparian  owners  are  concerned. 
The  principal  distinction  between  rivers  navigable  in  law  and 
rivers  navigable  m  fact,  arises  from  the  difference  in  the  rights 
of  riparian  owners.  As  has  been  before  stated,  riparian  owners 
upon  saU-^ater  streams  or  arms  of  the  sea,  or  upon  the  sea 
itself,  have  no  title  in  any  portion  of  the  land  which  is  covered  or 
washed  by  the  waters  of  the  stream  or  of  the  sea,  at  ordinary 
spring-tide.  But  lands  adjoining  the  sea,  or  salt-water  streams 
that  are  usually  dry,  and  are  only  covered  with,  or  washed  by  the 
™«„  of  ft/J'^  e«»o.dIr,  .pH^..td;  Wong  A» 
facie  to  the  owner  of  the  adjacent  property,  although  it  is  cov- 
ered with  beach  and  sea-weed.^  They  are  not  only  restricted  in 
their  title  to  the  high-water  mark,  which  is  the  outer  limit  of 
terra  frma  upon  which  the  waters  ordinarily  go,  but  they  are 
also  precluded  from  making  any  use  of  the  land  so  embraced 
between  high  and  low-water  mark,  except  for  the  purpose  of 
approaching  the  stream  or  the  sea,  and  it  seems  that  this  right  is 
not  of  such  an  absolute  character  that  they  may  not  be  wholly 
deprived  of  it  by  the  State,  or  those  acting  under  authority  con- 
ferred by  the  State,  without  compensation  for  the  injuries  result- 
ing to  them. 

1  Hale's  De  Jure  Maria,  ch.  4,  p.  13 ;  Attomey-Oeneial  v.  Raes,  4  De  G.  ft  J. 
Lowe  V.  €k>vett,  8  B.  ft  A.  809.  Aa  to  S5 ;  PoUard's  Leaaeee  e.  Hagan,  8  How. 
land   ledaimed    from   the   sea,   see    (U.  8. 8.  C.)  213. 
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Sbo.  468.  Bight  oC  State  to  cot  off  acoaM  to  tba  atnanLr-Mr .  Angell, 
in  his  work  upon  Tide-waters,  p.  171,  lays  down  the  doctrine 
broadly,  that  it  is  weU  settled  that  riparian  proprietors  cannot  be 
cnt  off  from  the  water  against  their  consent,  by  any  extraneous 
addition  to  their  npland,  and  he  cites  a  case  in  Pennsylvania^  and 
one  in  New  York"  in  support  of  this  doctrine. 

But  this  doctrine  has  no  foundation,  either  in  principle  or  upon 
authority,  so  far  as  tidal  streams  are  concerned,  or  fresh-water 
streams,  placed  upon  the  same  footing.  The  State  is  the  owner 
absolutely  of  the  al/veus  of  the  stream  to  high-water  mark,  and  as 
such  owner,  may  devote  the  stream,  or  any  part  thereof,  to  such 
purposes  as  it  sees  lit,  so  long  as  it  does  not  materially  obstruct 
navigation.  Riparian  owners  as  such,  upon  tliis  class  of  streams, 
have  no  more  rights  than  any  other  member  of  the  public,  either 
in  the  stream,  or  any  of  the  lands  covered  thereby.  They  can- 
not erect  a  wharf  thereon,  or  use  any  portion  of  the  dl/veus  of 
the  stream  for  any  purpose  whatever,  except  in  the  exercise  of 
the  common  right  of  navigation.  They  may  cross  and  recross  the 
same  for  the  purpose  of  approaching  the  sea,  and  so  may  any 
other  member  of  the  public.  They  may  use  the  waters  of  the 
stream  for  ordinary  domestic  purposes,  and  so  may  any  one 
else.  The  owner  of  the  bank  has  no  jus  privatum  or  special 
umfructiiary  interest  in  the  water.  He  does  not,  from  the  mere 
circumstance  that  he  is  the  owner  of  the  bank,  acquire  any  special 
or  particular  interest  in  the  stream,  over  any  other  member  of 
the  public,  except  that  by  his  proximity  thereto,  he  enjoys  greater 
conveniences  than  the  public  generally.  To  him,  riparian  owner- 
ship brings  no  greater  rights  than  those  incident  to  all  the  public, 
except  that  he  can  approach  the  water  more  readily,  and  over 
lands  which  the  general  public  have  no  right  to  use  for  that  pu^ 
pose.  But  this  is  a  mere  convenience,  arising  from  his  owner- 
ship of  the  lands  adjacent  to  the  ordinary  high-water  mark,  and 
does  not  prevent  the  State  from  depriving  him  entirely  of  tliis 
convenience,  by  itself  making  erections  upon  the  shore,  or  author- 
izing the  use  of  the  shore  by  others,  in  such  a  way  as  to  deprive 

>  BaU  «.  Slack,  %  Whart.  (Penn.)  688.        *  Cortelyoa  v.  Van  Brandt,  2  Johns. 

(N.  Y.)  857. 
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him  of  this  convenience  altogether,  and  the  injury  resulting  to 
him  therefrom,  although  greater  than  that  sustained  by  the  rest 
of  the  public,  is  ^darnmvmi  absque  injvriaP  Thus  the  State 
may  authorize  the  erection  of  wharves,*  or  the  construction  of 
embankments  for  railroads  on  the  shore  of  tidal  streams,  or  its 
use  in    any   way   that  does   not  directly   trench  on   the   land 

itself  of  the  riparian   owner.'  Lord   Hale,    in    his   treatise, 

1  Hale's  Be  Jare  Maris,  chap.  6,  p.  that  a  dty  cannot  abate  a  nuisance  any 

73  ;  Blondell  v.  Catterall,  6  B.  &  Aid.  more  than  an  indlTidual,  unless  it  is 

368,  opinion  of  Best,  J.  specially  injured  thereby,  or  unless  it 

'  Gould  «.  Hudson  River  R.  R.  Co.,  is  specially   empowered   to  do  so  by 

6  N.  y.  522;  Tomlin  v.  R.  R.  Co.  82  statute.     MiUer  9.  Burch,  82  Tex.  208; 

Iowa,  106  ;  McManus  v.  Carmiohael,  8  Welch    v.    Stowell,  2    Doug.   (Mich.) 

id.  1;  Stevens  o.  Railroad  Co.,  34  N.J.  832.    And  then  it  could  onl^  do  so 

532;  Lansing «.Smith3Cow.(N.Y.)  146.  when  the  thing  abated  was  tn  fact  a 

In  re  Water  Com'rs,  8  Edw.Ch.  (N.  Y.)  nuisance.     The  broad  statement  of  the 

306.    In  Yates  v.  Milwaukie,  10  Wall,  court  that,  whether  the  title  of  the 

(U.  S.)  407,  the  court  say  that  a  ripa-  riparian  owner  extended  to  the  center 

rian  owner  has  certain  rights  as  in-  of  the  stream  or  not,  that  the  riparian 

ddent  to  his  ownership  of  the  banks,  owner  had  a  right  of  free  access  to  the 

whether  he  owns  to  the  center  of  the  navigable  part  of  the  stream,  and  the 

stream  or  not,  and  that  among  these  right  to  erect  wharves  or  piers  for  his 

are  free  access  to  the  navigable  part  own  use    or    that    of    the  public,  is 

of  the  stream,  and  of  erecting  a  land-  wholly    unsustained     by    authority . 

ing,  wharf  or  pier  for  his  own  use  or  When  the  riparian  owner  is  restricted 

that  of  the  public.  But  it  will  be  seen  in  his  title  to  high- water  mark,theerec- 

by  an  examination  of  that  case  that  tion  of  a  pier,  wharf  or  quay,  without 

this  was  mere  dicta,  and  not  involved  authority  from  the  State,  is  a  pt^res- 

in  the  actual  decision  of  the  case.  By  ture,  and  if  it  in  any  measure  abridges 

the  decision  of  the  courts  in  Wisconsin  or  obstructs    the    navigation  of    the 

riparian  owners,  on  the  banks  of  navi-  stream,  it  is  also  a  public  nuisance^ 

gable  streams,  own  to  the  center  there-  and  its  destruction  by  the  State  or  by 

of,  and  this  ownership  carries  with  it,  any  one  specially  injured  thereby  is 

by  necessary  Implication,  the  exclusive  not  a  taking  of  the  property  of  another 

right,  as  against  the  State  or  Individ-  without    compensation,    within    the 

nals,  to  erect  piers,  wharves,  etc., upon  meaning  of   the  Constitution.      But 

the  shores  of  the  stream  to  low-water  when  the  title  of  the  riparian  owner 

mark,  taking  care  not  to  obstruct  navi-  extends  to  low- water  mark,  or  to  the 

gallon  thereoy.    This  is  a  right  that  is  center  of    the  stream,  then  he  may 

mcident  to  the  land,  as  well  as  to  the  erect  wharves  or  piers  to  the  limit  of 

right  to  the  flow  of  the  stream  in  its  his  boundary,  if  he  does  not  thereby 

usual  quantity , quality  and  volume, and  impede  or  obstruct  navigation,  because 

therefore  the  State  has  not  the  power  he  then  has  a  right  of  property  in  the 

to  deprive  him  of  that  right  without  stream  itself,  and  to  the  extent  of  that 

compensation,  much  leu  has  a  muni-  right,  is  entitled  to  its  undisturbed  en- 

cipal  corporation,  deriving  its  powers  joyment,  subject,  however,  to  the  right 

from  the  State,  the  power  to  disturb  of  eminent  domain  in  the  State,  upon 

the  exercise  of  that  right,by  declaring  proper  compensation. 

it  a  public  nuieance,  as  was  attempted  The  case  of  Buecleufl^  v.  Metropoli- 

in  this  case.      The  courts  have  uni-  tanBoardof  Works,L.K.,5H.  L.418,iB 

formly  held  that  a  municipal  corpora-  sometimes  cited  as  holding  a  different 

tion  cannot,  by  ordinance,  make  tnat  a  doctrine  ;  but  an  examination  of  that 

nuisance  which  is  not  in  fact  a  nui-  case  will  show  that  it  is  not  at  all  in 

sance,  either  at  common  law  or  by  stat-  conflict  with  the  doctrine  of  the  text. 

Qte,  and  it  is  undoubtedly  true, also,  Inthat  case  the  plaintiffwas  the  owner 


540  Natioablb  Stbeamb. 

De  Jvris  MariBy  part  1,  chap.  8,  p.  11,  says:^  '^The  King's 
right  of  property  or  ownership  in  the  sea  and  soil  thereof  is 
evidenced  principally  in  these  things  that  follow :  first,  the  right 

of  a  maiUH*, called  the  Montague  Houu,  meaning  of  the  act    Bat  Lord  Wbst- 

apon  the  bank  of  the  river  Thamea.  biibt  disaented  from  the  judgment,on 

He  had  constracted   a  jetty  on  the  the  ground  that  under  the  atatmte  the 

shore,  with  steps  leading  to  the  land-  plaintiff  was  not  entitled  to  a  reoovezy. 

ing,  which  was  used  by  him  for  tiie  The  real  test  of  the  right  of  a  riparian 

convenience  of  his  estate.    The  de-  owner  to  recover  for  injaries  resulting 

f endants,  under  the  provisions  of  the  to  his  estate  from  the  tsJdnii^  of  the  soil 

27th  section  of  the  Thames  Embank-  between  high  and  low- water  mark  ia, 

ment  Act,  laid  out  a  higway  on  the  whether  he  has  any  property  or  inte^ 

shore  of  the  river,  running  the  whole  est  in  the  land  taken.     If  he  has,  then 

length  of  the  plaintiff's  estate  and  de-  all  the  authorities  concur  in  holding 

Btroyed   his  jetty,   cut    off   his    ap-  that  he  may  recover  ;&tt^(^A«Aa<JM<, 

proach  to  the  river,  and  deprived  his  there   is  no  well-oonsidcuped  case  in 

etitate  of  the  washings  of  the  river,  which  a  recovery  is  upheld.  The  same 

The  plaintiff  brought  his  action  for  the  doctrine  that  would  give  to  a  riparian 

injury  resulting  to  him,  and  the  que»-  owner,  whose  land  is  not  taken,  oon- 

tion  arose,  not  upon  the  rights  of  the  sequential  damages  resulting  from  a 

plaintiff  at  common  law,  but  under  the  use  of  the  shore  that  diminishes  hia 

HaiuU  in  question.      By  the  statute,  convenience  or  the  value  of  his  estate, 

express  provision  was  made  for  com-  would  operate  to  entirely  destroy  the 

peneation  for  injury  to  riter  frontage  ^  dominion  that  one  has  over  his  estate, 

and  also  for  injuries  to  all  easements,  and  would  subject  land-owners  in  tlie 

interests,  rights  and  privileges  in  or  use  of  their  property  to  the  dictation 

over  lands.     Here  was  an  express  reo-  and  tastes  of   adjoining   owners.    A 

ognition  of  easements,   etc,   by.  the  man,  upon  the  same  principle,  would 

legislature  in  the  shore  of  the  river,  be  compelled  to  erect  buildings  upon 

and  provision  for  compensation  for  in-  his  land  adapted  to  the  style  and  di&r* 

juries  thereto.     The  court  held  that,  acter  of  his  neighbor's  building ;  lest 

under  this  statute,  the  easement  held  the  value  of  his  neighbor's  building 

by  the  plaintiff  in  the  water-front  was  should  be  diminished,  and  a  lot  owner 

an  interest  in  lands,  which  entitled  in  the  vicinity  of  elegant  residences 

him  to  compensation  for  all  injuries  would  be  prevented  from  setting  up  a 

resulting     therefrom.        Again,    the  grocery  store,  or  other  lawful  trade, 

plaintiff  held  his  estate  as  tenant  for  a  upon  his  land,  because  it  would  dimin- 

term  under  a  lease,  and  two  agree-  ish  the  value  of  his  neighbor's  prem* 

ments  from  the  crown^  which,  in  the  ises,  by  rendering  it  less  desirable  ss 

absence    of    reservation,  carried  his  a  residence.     But  no  such  doctrine  pre- 

right  of  occupancy,  not  merely  to  the  vails,  and  no  such  restrictions  upon  the 

shore,  but  to  low-water  mark  in  the  rights  of  the  State  or  of  individuals 

stream.      The    court   expressly    dis-  is  recognised  by  the  law. 

claimed  any  intention  to  disturb  the  In  Stevens  z^.  Railroad  Co.  84  N.J.  532, 

doctrine  of  Brand  v.  Hammersmith  B.  Bbaslkt,  Ch.  J.,  in  passing  upon  the 

RCo.,L.R.,4H.  L.  Cas.  171,orGla8gow  rights  of  the  legislature  to  authorixe 

R  R.  Co.  «,  Hunter,  2  H.  L.  (Sc.)  784n  the  construction  of  a  railroad  between 

which  it  was  held  that  consequential  high  and  low-water  mark  on  the  shore 

damages  could  not  be  recovered  of  a  of  a  tidal  stream,  said:  "  The  man  who 

railroad    company    by   a  land-owner  owns  the  land  next  to  navigable  water 

when  they  did  not  amount  to  a  taking  is  more  oonvenientlv  situated  for  the 

of  land.     But  Lord  Chelmsford  ex-  enjoymentof  the  public  easement  than 

pressly  baaed  the  decision  upon  the  the  rest  of  the  community.  * .  *  *  But 

ground  that  land  iom  taken  within  the  such  owner  has,  in  the  jue  pvUieum, 


>  Hale's  De  Jure  Maris,  63. 
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of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof,  is  origin- 
allj  lodged  in  the  crown."  In  chap.  6,  page  73,  he  says: 
^*  Before  any  port  is  legally  settled,  although  the  propriety  of  the 

by  the  oommoii  law,  no  more  or  higher  v,  Wathen,  3  McLean  (U.  S.),  876,  with 

rights  than  others."  approbation.    Bat  the  court  lost  sight 

in  Qonld  e.  Hadson  River  R.  R.  Co.,  of  the  fact  that  tiie  dicto  of  McLban, 

6  N.  Y.  622,  Watson.  J.,  said, quoting  J.,  qaoted  and  approved  bj  the  court, 

from  and  adopting  the  opinion  of  the  i%  nct^  and  neoer  vxu  regaided  as  law, 

chancellor  in  Lansing  v.  Smith,  8  Cow.  either  in  this  country  or  Engluid,and 

(N.  T.)  146 : "  The  banks  of  the  Bud^  that  it  is  mere  dicta  and  no  part  of  the 

Mm, between  high  and  low-watermark,  actual  decision  of  the  court  in  the  case 

belong  to  the  people,  and  the  riparian  referred  to.     Neither  do  I  apprehend 

proprietor  has  no  better  right  to  the  that  McLibak,  J.,  intended  to  be  under, 

use  of  it  than  any  other  person.  If  he  stood  as  meaning  that  the  right  to  set 

built  on  it  or  erected  a  wharf  there,  it  up  a  ferry  vestM  in  a  riparian  owner, 

would  be  a  punruiure  which  the  leg-  but  rather  that ,  except  under  peculiar 

islature  might  direct  to  be  removed  or  circumstances,  he  could  prevent  tiie 

to  be  seised  for  the  use  of  the  public,  exercise  of  such  a  franchise,  unless  his 

Harg.  Law  Tr.  85.    Or  the  legislature  land  was  taken  and  paid  for,  biicau»6 

may  authorize  erections  in  front  there-  no  one  could  land   upon  his    estate 

of,  as  in  case  of  Smith's  wharf  on  the  without  his  consent.     He  did  not  in- 

Thames."  tend  to  hold,  as  the  case  shows,  that 

In  Rex  o.  Smith,  2  Doug.  425,  cited  the  right  to  maintain  a  ferry  was  inci- 

ante  in  note  to  sec.  585,  the  defendant  dent  to  riparian  ownership,  and  if  he 

was  indicted  for  removing  an  erection  did,  there  is  not  anotlier  case,  ancient 

made  upon  piles  for  a  towing^th  in  or  modem,  in  which  such  a  doctrine  is 

/ftm<  of  his  wharf  on  the  river  Thames,  held.    (See  cases  dted  in  note  to  sec. 

He  made  the  removal  on  the  ground  596,  p.  628.)    Again,  reaUy  the  case  of 

that  the  towin^path  was  a  nuisance  Chapman  v.  R.  K.  Co.,  supra,  was  de- 

to  his  rights.     Tne  court  held  that  the  dded  correctly,  and    does  not  at  all 

king  might  authorize  the  construction  militate  against  the  doctrine  of  the 

of  a  towing^-path  upon  any  portion  of  text.     In  Wisconsin,  it  is  held  that  a 

the  river  between  high  and  low-water  riparian  owner  upon  the  banks  of  a 

mark,  even   though,  by  so  doing,  the  non-tidal  stream  takes  to  the  eerUer  of 

defendant  was  cut  off  from  the  use  of  the  itream.    Walker  v.  Sheperdson,  3 

his  wharf.  Wis.  486,  and  are  pretumed  to  own  to 

In  Tomlin  «.  R.  R.  Co.,  82  Iowa,  106,  the  middle  of  the  channel  (Mariner  v. 

Day,  Ch.  J.,  says :  "  The  doctrine  ad-  Shultz,  18  Wis.  692),  unless  restricted 

doced  from  adjudged  cases  is,  that  by  by  the  language  of  the  grant  expressed 

the  rules  of  the  common  law  the  owner  so  as  to    show   a  clear  intention  to 

of  land  along  the  shore  of  a  navigable  limit  the  giant  to  the  shore.     Yates  e. 

river  is  entiUed  to  no  rights,  either  in  Judd,  18  Wis.  118.      It  is  also  held 

its  shores  or  waters,  as  an  incident  of  that  such  owners  may  build  wharves 

Me  cwnerMp,  except  the  contingent  so  as  not  to  obstruct  navigation  (Yates 

ones,  of   alluvium   and    dereliction."  v.  Judd,  ante),  and  this  right  in  the 

Smart  v.  Dundee,  8  Brown,  119.  soil  is  of  such  a  character  that  it  may 

In  Cliapman  z/.  Oshkosh  R.  R.  Co.,  be  used  for  any  purpose  that  does  not 
88  Wis.  629,  the  court  say  that  the  interfere  with  the  public  easement 
doctrine  of  Gould  v.  Hudson  River  R.,  therein,  and  the  establishment  of  dock 
R.  Co.,  and  the  other  cases  cited  ante,  lines,  without  compensation  to  the 
are  unsound,  and  that  a  riparian  owner  owner  of  the  soil,  is  unconstitutional, 
is  entitled  to  compensation  when  he  is  Walker  e.  Sheperdson,  2  Wis.  486. 
cat  off  from  his  water  front  on  a  navi-  Now,  this  being  the  recognized  right 
gable  stream  by  the  State  or  those  act-  of  the  plaintiff  Chapman ,  as  a  riparian 
ing  under  authority  vested  by  the  owner  on  Fox  river,  his  right  to  re- 
State,  ami  the  court  cites  the  doctrine  cover  for  the  dama^  resulting  to  him 
laid  down  by  McLbak,  J.,  in  Bowman  from  being  cut  ofTfrom  these  rights 
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soil  of  a  creek  or  harbor  maj  belong  to  a  subject,  or  private  per- 
son, yet  the  king  has  his^t^  regium  in  that  creek  or  harbor;  and 
there  is  also  a  common  liberty  for  any  one  to  come  thither  with 

by  the  actual  taking  of  his  land,  is  He  cannot  boild  a  wharf  or  in  anj 

clear  and  oneqaivociS,  and  in  nowise  way  appropriate  any  portion  of    the 

inconaistent  with  the  doctrine  of  (}oald  shore  to  hia  nse ;  if  he  does,  the  State 

V.  Railroad  Co.,  Stevens  v.  Railroad  may  proceed  against  him  for  a  pur- 

Co.,  or  Tomlin  v.  Railroad  Co.,  ante,  prestwre^  if  not  for  a  public  nuisance. 

See  Delaplaine  «.  Chicago,  etc.,  R  R.  He  can  do  no  act  upon  that  part  of  the 

Co.,  42  Wis.  214,  where  the  doctrine  of  stream  that  is  not  equally  the  privi- 

Chapman  v.  R.  R.  Co. ,  ante,  was  re-  lege  of  every  other  citizen.  He  has  no 

affirmed,  but  upon  the  grounds  stated  tpeeial  rights  in  the  shore,  for  that  is 

herein    that  the  plaintiff  owned  the  of  common  right,  and  free  to  all  the 

alf>eus  of  the  lake  over  which  the  de-  king's  subjects.     Callls  on  Sewers,  55; 

fendants'  road  was  built.    Cole,  J.,  Somerset  v.  Fogwell,  5  B.  &  C.  883; 

in  the  course  of  his  opinion,  intimates  Rex  v.  Smith,  2  Doug.  441 ;  Comyn's 

that  the  same  rule  would  have  been  Dig.,  tit.  Navieation,  102;  Scratton  v. 

adopted  if  the  plaintiff  had  not  owned  Brown,  4  B.   £  C.   485 ;    Fitzwalter's 

the  o^o^tM,  but  in  another  case  decided  Case,  1   Mod.   105;  Constable's  Case, 

at  the  same  term,  Diedrich  v.  N.  W.,  6  Coke,  107. 

etc.,  R.R.Co.,42  Wis.  248,  in  which  the  He  has  no  rights  in  the  stream  of 
plaintiff  did  not  own  the  alveus,  held  any  kind  or  description  that  aro  appen- 
that  he  was  not  entitled  to  recoyer  for  dant  to  his  land,  unless  they  hare 
the  taking  of  land  which  he  had  made  been  specially  conferred  by  statute, 
in  front  of  and  adjoining  his  land.  The  State  owns  the  stream  and  the 
It  is  true  the  court  seriously  attempts  land  covered  by  it  to  high-water  mark, 
to  distinguish  this  case  from  the  others  and  it  may  use  the  stream  and  the 
cited  ante,  but  it  is  evident  that  the  land  it  covers  as  it  will.  The  State 
principle  applicable  in  the  one  la  also  owns  this  title  in  -  trust  for  €tU  the 
applicable  in  the  other.  people,  and  as  the  representative  of 
There  are  cases  which  seem  to  be  in  the  whole  public.  Therefore  it  is 
conflict  with  this  doctrine,  but  it  will  that  all  the  people  have  a  common 
be  found ,upon  an  examination  of  those  and  equal  right  therein,  to  the  full 
cases,  that  they  arise  in  reference  to  and  entire  extent  of  the  title  of  the 
the  rights  of  owners  upon  fresh-water  State,  unless  they  are  abridged  by 
streams  where  the  courts  have  under-  statute,  custom,or  prescription,  and  no 
taken  to  restrict  the  riparian  owners  one  has  any  special  or  peculiar  ad  van- 
to  high-water  mark  and  the  reasoning  tage  over  another  thereon,  except  by 
of  the  courts  is  predicated  upon  a  false  license  or  grant  from  the  State.  The 
basis,  and  therefore  leads  to  false  con-  necessity  for  this  rule  is  obvious,  and 
elusions.  Thus  in  Bowman  z/.  Wathen,  needs  no  support.  There  are  cases, 
2  McLean  (U.  S.),  876,  McLean,  J.,  in  but  they  are  rare,  where  courts  have 
speaking  of  riparian  rights,  says :  attempted  to  apply  the  law  applicable 
'*  The  riparian  owner  has  the  right  of  to  highways  to  tidal  navieable  streams, 
fishery,  of  ferry,  and  every  other  right  In  Clement  v.  Barnes, 48  N.  H.  807,  the 
which  ia  properly  appendant  to  the  inl,  court  upheld  an  action  of  trespass 
etc.'*  Now  what  rights  in  the  stream,  quare  claueum  fregU  in  favor  of  the 
with  the  owner  restricted  to  high-  owner  of  the  banks  against  one  who 
water  mark,  has  he,  greater  than  the  entered  upon  the  shore  and  dug  up 
rest  of  the  public?  What  rights  has  and  carried  away  a  portion  of  the  soil, 
he  in  the  stream  appendant  to  the  But  the  doctrine  of  this  case  is  not 
land  ?  He  has  not  the  right  of  ferry  only  extraordiiiiury,  but  wholly  un- 
as  of  common  right,  as  will  be  seen  supported  by  authority.  It  will  be 
hereafter,  and  he  has  not  the  right  of  seen,  upon  an  examination  of  it,  that  it 
fishery,  except  in  common  with  all  the  bases  its  doctrine  upon,  and  cites  in 
public,  unless  the  right  has  been  con-  support  of  it,  cases  applicable  only  to 
ferred  upon  him  by  the  State.  fresn- water  streams.    In  McManus  v. 
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boats  or  vessels,  as  figainst  all  hU  the  king.  And  upon  this 
acoonnt,  though  A.  may  have  the  propriety  of  a  creek  or  harbor 
or  navigable  river,  yet  the  king  may  grant  there  the  liberty  of  a 

Garmichael,  8Iowa,l,  whichisawell-  which  he  is  entitled  as  one  of  the 

considered  case, and  entitled  to  weight  public,  retains  his  rights  as  an  ordi- 

as  an  aathoritj,  it  was  held  that  a  nary  riparian  owner,  underlying  and 

riparian  owner  on  the  banks  of  the  controlled  by,  but  not  extinguished  by) 

Mississippi  river  had  no  such  interest  the  public  right  of  navigation." 

in  the  soil  between  high  and  low>  Lord    Chblhpbobd    said  :     "  The 

water  mark  as  would  enable  him  to  Lords  Justices  said  they  were  unable 

maintain  trespass  against  one  who  re-  to  find  any  authority  for  holding  that 

moves  sand  from  the  shore.      It  is  a  riparian  proprietor,  where  the  tide 

somewhat  difficult  to  understand  how  flows  and  reflows,  has  any  rights  or 

qikofre  daumm  fngit  will  lie  at  the  natural  easements  vested  in  him  simi- 

suit  of  one  who  has  no  interest  in  the  lar  to  those  which  have  been  held  in 

soil  invaded.     In  Mather  v.  Chapman,  numerous  cases  to  belong  to  a  riparian 

40  Ck>nn .  883,  it  was  held  that  sea-  proprietor  on  the  banks  of  a  natural 

weed  deposited  upon  the  shore  be-  stream  above  the  flow   of  the  tide, 

tween     nigh    and    low-water     mark  But,  with  great  respect,  I  find  no  au- 

belongs  to  the  first  appropriator,  and  thority  for  the  contrary  proposition, 

that  the  owner  of  adjacent  land  could  and  see  no  sound  principle  upon  which 

not  maintain  trespass  therefor.     See  the  distinction   Mtween  the  two  de- 

Lyon  V.  Fishmonger's  Co.,  L.    R.,  1  scriptions  of  natural  streams  can   be 

App.  Cas.  663,  where  it  is  held  that  supported.     And  it  appears  to  me  that 

a   riparian     owner    upon    navigable  cases  have  been  decided  which  are 

waters, whether  he  owns  the  eUvetu  of  strongly  opposed  to  it.     Why  a  lipa- 

the  stream  or  not ,  is  entitled  to  recover  rian  proprietor  on  a  tidal  river  should 

for  injuries  sustained  by  reason  of  not  possess  all  the  peculiar  advantages 

having  his  access  to  the  navigable  which  the  position  of  his    property 

waters  cut  off.     Lord  Catrns  said:  with  relation  to  the  river  affords  nim, 

"  Unquestionably  the    owner    of   a  provided  they  occasion  no  obstruction 

wharf  on  the  river  bank  has,   like  to  the  navigation,  I  am  at  a  loss  to 

every  other  subject  of  the  realm,  the  comprehend.    If  there  were  an  unau- 

right  of  navigating  the  river  as  one  of  thorized  interference  with  his  enjoy- 

the  public.     This,  however,  is  not  a  ment  of  the  rights  upon  the  river 

right  coning  to  him  qiui  owner  or  connected    with  his  property,   there 

occupier  of  any  lands  on  the  banks,  can,  I  think,  be  no  doubt    that  he 

nor  is  it  a  right  which  per  se  he  en-  might  maintain  an  action  for  the  pri. 

jovB  in  a  manner  different  from  any  vate  injury.'* 

other  member  of   the    public.     But  Lord  Sklborne  said :  "  Upon  prin- 

when  the  right  of  navigation  is  con-  ciple,  as  well  as  upon  those  authori- 

nected  with  an  exclusive  access  to  and  ties,"  which  he  had  referred  to,  "  I 

from  a  particular  wharf , it  assumes  a  am  of  opinion  that  private  riparian 

very  different  character.     It  ceases  to  rights  may  and  do  exist,  in  a  tidal 

be  a  right  held  in  common  with  the  navigable  river     *     *    *.     But  the 

rest  of  the  public,  for  other  members  rights  of  a  riparian  proprietor,  so  far 

of  the  public  have  no  access  to  or  as  the^r  relate  to  any  natunJ  stream, 

from  the  river  at  the  particular  place;  e^iat  jure  ncUurce,  because  his  land 

and  it  becomes  a  form  of  enjoyment  has,  by  nature,  the  advantage  of  being 

of  the  land,  and  of  the  river  in  con-  washed  by  the  stream ;    and  if  the 

nection  with  the  land, the  disturbance  facts  of  nature  constitute  the  founda- 

of  which  may  be  vindicated  in  dam-  tion  of  the  right,  I  am  unable  to  see 

ages  by  an  action,  or  restrained  by  an  why  the  law  should  not  recognize  and 

injunction*    •    *    *      I  cannot  enter-  follow  the  course  of  nature  in  every 

tarn  any  doubt  that  the  riparian  owner  part  of  the  same  stream.     *     *    * 

on  a  navigable  river,  in  addition  to  With  respect  to  the  ownership  of  the 

the  right  connected  with  navigation  to  bed  of  the  river,  this  cannot  be  the 
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pert  to  B.,  and  so  the  intereBt  of  propriety  and  the  intereBt  of 
franchise  be  several  and  divided.  And  in  this  no  if^ury  is  at 
all  done  to  -A.,  for  he  hath  what  he  had  before."  He  add^  "  But 
if  A.  hath  the  ripa^  or  bank  of  the  port,  the  king  may  not  grant 
the  liberty  to  unlade  on  that  bank  or  ripa  without  his  consent, 
unless  custom  hath  made  the  liberty  thereof  free  to  all,  as  in 
'many  places  it  is ;  for  that  would  be  a  prejudice  to  the  private 
interest  of  A.,  which  may  not  be  taken  from  him  without  such 
consent."  Here  Lord  Hale  clearly  indicates  that  the  only 
resuraint  of  the  king  in  his  control  over,  or  power  of  granting 
special  franchises  in  a  navigable  stream,  as  against  riparian  own- 
ers, is  in  the  taking  or  using  of  the  hanks  themselves.  All  other 
uses  are,  according  to  Am,  and  according  to  the  law  of  every 
well-considered  case  in  this  country  or  England,  damnum  absque 
injuria.  The  only  prejudice  to  the  private  interest  of  the  owner 
of  the  bank  is  in  the  hank  itself,  and  so  long  as  that  is  not  dis- 
turbed, he  is  not  deprived  of  a  single  right  which  is  not  equally 
possessed  by  every  other  member  of  the  public. 

Sec.  469.  Right  rMtriotad  to  itreaiiiB  wlmre  ilpulAn  ownan  are  re- 
stricted to  high-water  mark.— But  this  must   be  understood   as  only 

natural  foundation  of  riparian  rights  right  to  the  rirer  frontage  belonging 

properly  so  called,  because  the  word  bj  nature  to  his  land,   althoogh  the 

'*  riparian"  is  relative  to  the  bank,  and  only  practical  advantage  of  it  might 

not  the  bed  of  the  stream,  and  the  consist  in  the  access  thereby  aflbrded 

connection,  when  it  exists,  of  property  him  to  the  water,  for   the  purpose 

on  the  bank  with  property  in  the  bed  of  using,   when  upon  the  water,  the 

of   the    stream    depends    not    upon  right  of   navigation  common  to  him 

nature,  but  on  grant  or  presumption  with  the  rest  of   the    public    Sach 

of  law    *    *     *.     The  title  to   the  a  right  of  access  is  his  only,  and  is 

soU  constituting  the  bed  of  a  river  his    by  virtue  and  in  respect  of  his 

does  not  carry  with  it  any  exclusive  riparian  property  ;  it  is  wholy  distinct 

right  of  property  in  the  running  wa-  from  the  puolic  right  of  navigation/* 
ter  of  the  stream,  which  can  only  be        Thus  it  will  be  seen  that  there  ib 

appropriated  by  severance,  and  which  considerable  conflict  upon  the  qaee- 

may  be  lawfully  so  appropriated  by  tions  discussed  in  this  note,  but, while 

every  one  having  a  right  of  access  to  we  believe  that  the  doctrines  advanced 

it.     It  is,  of  course, necessary  for  the  in  this  case  are  utterly  fallacious,  and 

existence  of  a  riparian  right  that  the  unsustained  in  principle  as  they  are 

land  should  be  in  contact   with  the  upon  authority ,  it  will  not  be  profitable 

flow  of  the  stream    *    *    *.     Even  if  to  pursue  the  matter  further,  but  as  it 

it  could  be  shown  that  the  riparian  is  the  business  of  an  author  to  give 

rights    of     the    proprietor   of    land  the  law  as  he  finds  it,  I  have  felt  ood- 

on  the   bank    of    a    tidal  navigable  strained  to  give  the  leading  portion 

river  are  not  similar  to  those  of  a  of  the  opinions  of  the  Lords  Justices 

rroprietor  above  the  flow  of  the  tide,  in  the  case,  that  the  question  may  be 

should  be  of  opinion  that  he  had  a  fairly  presented. 
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applicable  to  cases  where  riparian  ownership  does  not  exist,  in  a 
legal  sense,  for  the  riparian  owner  may,  by  grant  from  the  State, 
be  clothed  with  a  special  interest  or  property  in  the  sea  or  stream, 
which  endows  him  with  rights  such  as  are  not  possessed  by  the 
public  generally,  and  which  estop  the  State  from  a  special,  or  any 
use  of  the  stream  or  the  aiveics  thereof,  to  his  injury  or  prejudice, 
without  proper  compensation  therefor.  If  a  special  right  exists 
in  the  shore  owner,  by  virtue  of  a  grant  from  the  State,  and 
which  is  made  wppenda/rd  to  his  land,  this  special  right  cannot  be 
destroyed  without  proper  recompense,  for  its  destruction  or  injury 
is  the  taking  of  private  property,  within  the  meaning  of  the 
constitution.  Thus  the  State  may  by  patent  convey  the  land  on 
the  shore  of  the  stream  to  low-water  mark,'  or  it  may  authorize 
the  construction  of  wharves,  piers,  quays  or  docks,'  or  it  may 
grant  the  right  of  ferriage  between  opposite  shores,*  or  the  right 
of  fishing  opposite  the  banks,*  and  other  uses  which  it  is  not 
necessary  to  enumerate ;  and  when  such  rights  have  been  legally 
conferred  upon  the  riparian  owner  (and  they  are  never  incident 

>  Del.  &  Had.  Canal  Co.  v,  Lawrence,  277  ;  Mills  «.  St.  Clair  Co.,  7  m.  197; 

0  N.  Y.  Sap.  Ct.  60 ;  Attoraey-General  Cooper  «.  Smith,  9  S.  &  R.  (Penn.)  26; 

V.  BoBton  Wliarf  Co.,  12 Gray  (Mass.),  Trastees  v.  Talman,  18  IlL  27;  Murray 

558  ;  Winnislmmet  Co.  o.  Wyman,  11  «.  Menefee,  20  Ark.  561.  A  ferry  fran- 

Allen  (Mass.),  482;  Nichls  v,  Boston,  chise  is  not  an  incident  of  riparian 

98  Mass.  89 ;  Morgan  z/.  King,  85  N.  Y.  ownership.     Patrick    v.  Rafffters,  2 

454.  Rob.  (Va.)  209  ;  Younf  v,  Harrison,  6 

'Hale'sdeJareB£ari8,chap.  6,p.78.  Ga.  180;  Stanford  «.  Mangin,  80  id. 

'  The  right  to  set  up  a  ferry  is  a  855.     All  nnUcensed  ferries  are  nui- 

franeihiae  which  no  one  can  exercise  sances.    8  Kent's  Com.   458,  459 ;  8 

without   a    license    from    the  State  Blackstone's    Com.    219.       Bat    the 

(Bliasett  V.  Hart,  Willes,  612,  n.),  or  by  State  may  license  as  many  ferries  to 

prescription.    2  RoUe's  Abr.  140 ;  Lan-  and  from  the  same  point  as  it  chooses, 

sing  V.  Smith.  4  Wend.  (N.  Y.)  21 :  Dyer  e.  Tuscaloosa  Bridge  Co.,  2  Port. 

Benson    o.   Mayor,   10   Barb.  (N.  Y.)  (Ala.)  808 ;  R.  R.  t).  Doughus,  9  K.  Y. 

823;  Young  e.   Harrison,  6  Ga.  189  ;  444  ;  Charles  River  Bridge  v.  Warren 

Dyer  v.  Bridge  Co.,  2  Port.  (Ala.)  808;  Bridge.  11  Pet.  (U.  S.)  420;  Bridge  Co. 

SUrk  V.  McGowen,  1  N.  &  McC  (S.C.)  v,  R.  R.  Co.,  17  Conn.  454;  Thompson 

887;Nashville B.  Co.  v.  Shelby.  10  Yerg.  v.  R.  R.  Co..  2  Sandf.  Ch.  (N.  Y.)  625; 

(Tenn.)280;    Somerville  v.  Wimbish,  Bridge  Co.  v.  Fish,  1  Barb.   Ch.  (N. 

7  Gratt.  (Ya.)  206.     A  riparian  owner  Y.)  647;  Toledo  Bank  v.  Bond,  1  Ohio 

may  set  up  a  ferry  for  his  own  use,  St.  622;  Canal  Co.  «.   R.  R.  Co.,  11 

bat  not  for  the  use  of  others.   Young  Leigh  (Va.),  42;  Benson  v.  Mayor, etc., 

V.  Harrison,  ante  ;  People  «.  Mayor,  10  Barb.  (N.  Y.)  228 ;  Boston  ft  L.  R. 

etc.,  82  Barb.  (N.  Y.)  102  ;  Norris  v.  R.  Co.«.  R.  R.  Co.,  2  Gray  (Mass.),  5; 

Farmers'  Co.,  6  Cal.  590 ;  Johnson  v.  East  Hartford  v.  Bridge  Co.,  18  How.  ' 

Enkine,  9  Tex.  1 ;  Sparks  «.  White,  (U.  8.) 71 ;  Shorter  o.  Smith,  9  Ga.  517. 
7  Hamph.  (Tenn.)  86 ;  De  Jure  Maris,        ^  Hale's  de  Jure  Maris, chap.  6, page 

78  ;  Milton    v,  Haden ,  82  Ala.  80 ;  78  (Hargrave's  Tracts). 
Taylor  v.  R.  B.  Co.,  4  Jones  (N.  C), 

69 
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to  the  land),  they  cannot  be  interfered  with  by  the  State  or  those 
acting  under  authority  given  by  the  State,  without  compensation 
for  the  injury  resulting  therefrom.' 


Seo.  470.  Inftfltfaiiiig  with  oiia%  ooiiT«iiiaiioe  not  ahraji  i 
It  might  with  as  much  propriety  be  claimed  that  an  owner    of 
land  adjoining  my  land  had  an  interest  therein  beoatMe  it  adjoins 
my  land,  which  prevents  me  from  making  a  lawful  use  of  my  land 
without  his  consent  or  approbation,   as  to  hold  that,  when   the 
title  of  the  bed  of  the  stream,  as  well  as  to  the  stream  itself,  is  in 
the  State,  it  has  not  power  to  authorize  its  use  for  any  purpose, 
without  making  compensation  to  contiguous  owners  for  all  con- 
sequential injuries.     Interfering  with  the  conveniejioe  of  others, 
without  taking  their  property,  is  never  the  subject  of  compensa- 
tion when  occasioned  by  those  acting  under  the  authority  of  the 
State.     This  has  been  decided  in    numerous  instances  by    the 
courts,  both  of  this  country  and  of  England,'  and  even  though  it 
had  not  been  so  decided  conmion  sense  would  suggest  this  as  the 
only  accurate  doctrine,  and  a  contrary  doctrine  carried  to  its  logical 
consequences  would  lead  to  disastrous  results.     Therefore  where, 
as  in  Iowa*  and  in  Ifew  Yarky  upon  certain  of  its  navigable 
streams  the  title  of  riparian  owners  is  restricted  to  high-water 
mark,  they  can  be  said  to  have  no  prcfperty  or  interest  in  the 
stream  or  its  shore,  more  than  any  other  member  of  the  public, 

1  Bowman  «.  Wathen,  2  McLean  (IT.  ter,  26  Barb.  (N.  Y.)  138 ;  Vanghn  v. 

S.),  376.  TaflFe  Vale  R.  R.  Co.,  6  H.  &  N.  679; 

'  Canal  Co.  v.  B.  R   Co.,    9  Paige  Hlnchman  v,    R.    R.   Co.,   14  N.   J. 

(N.  Y.),  823:  Fletcher «.  R.  R.  Co.,  25  75;   Wilson   v.  Mayor,   1  Den.  (S. 

Wend.  (N.  Y.)  462 ;  R.  R.  «.  Applegate,  Y.)  695;    Blyth  v,  Birmingham.  11 

8  Dana  (Kr.).  289  ;  Arnold  v,  R.  R.  Co. ,  Exch.   786  ;  Macy  «.   Indianapolis,  17 

49  Barb.  (N.  Y.)  108 ;  Smith  o.  Boston,  Ind.  267  ;  Graves  v.  Otis,  2  Hill  (N.  Y.), 

7  Cash.  (Mass.)  254;  Hamilton  o.   R.  466;  Brand «.   Hammersmith  R.    R, 

R.  Co.,  9 Paige  (N.   Y.),  171 ;  Rex  v.  L.  R,lBx.  130;  Turner  v.  R  R.  Co., 

Morris,  1  B.  &  Ad.   441 ;  Lansing  o.  16  Barb.  (N.  Y.)  100 ;  Abraham  v.  R 

Smith.  8  Cow.  (N.  Y.)  146 ;  Steele  v.  R.  Co.,  16  Q.  B.  586 ;  Wmiamsw.  WU- 

Inland  Locks  Nav.   Co.,  2  Johns.  (N.  cox,  8  Ad.  &  El.   814 ;  Attorney-Gen. 

Y.;  288  ;  Harris  v.  Thompson,  9  Barb,  eral  v,  Southampton  R.  R,  8  Sim.  78; 

(N.  Y.)  850 ;  WUliams  «.  R  R.  Co.,  18  Quincy  Canal  v.  Newcomb,  7    Mete. 

Barb.  222 ;  First  Baptist  Church  v.  R  (Mass.)  276 ;  Caster  v.   Mayor,  48  N. 

R  Co.,  6  Barb.  (N.  Y.)  318 ;  Cochran  v,  Y.  899  ;  WUson  v.  Black.  Creek  Manh 

Van  Surlary,  20  Wend.  (N.   YJ  865;  Co.,  2  Pet.  (U.  S.)  245;  Vason  v.  R 

Drake  v.R.  R Co.,  7  Barb.  (N.  Y.)50e;  R.  Co.,  42 Ga.  631. 

R    R    Co.   «.   Kerr,  62   Penn.    St.  *  Haight  v.  Keokuk,  4  Iowa,  199. 
858 ;  1  Am.  Rep.  431 ;  Ely  v,  Roche** 
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and  as  th&ix  property  is  not  taken  by  the  power  of  the  State,  their 
injuries,  if  any,  are  "  da/mnwn  absque  injv/na.^^^ 

Seo.  471.  When  consequential  damages  may  bo  recovered. — Bat    it 

should  not  be  understood  by  this,  that  consequential  damages  can 
never  be  recovered  when  they  result  from  acts  done  under  legis- 
lative authority.  There  may  be  a  taking  of  property  within  the 
spirit  as  well  as  within  the  strict  letter  of  the  Constitution,  where 
the  injury  is  a  mere  result  of  the  use  of  other  property  imder  a 
legislative  grant.  But  I  understand  the  rule  to  be,  that  when,  by 
the  use  of  adjoining  property,  for  the  purposes  contemplated  by 
the  grant,  the  property  of  others  is  directly  invaded  by  some 
physical  agency  that  produces  an  actual  physical  invasion  of  the 
property  over  which  it  passes,  or  is  sent,  and  thereby  impairs  the 
use  of  lie  property,  that  this  is  a  tahmg  of  property  which  entitles 
the  owner  of  the  property  injured  to  compensation,  even  though 
the  invasion  and  damage  is  only  occasional.  But  where  the  injury 
is  a  remote  consequence  of  an  act,  and  not  a  direct  or  necessary 
result,  and  does  not  operate  as  a  physical  interference  with  prop- 
erty, or  impose  upon  it  an  onerous  servitude,  and  only  occurs  at 
intervals,  it  is  strictly  consequential  damage,  tliat  cannot  be  the 
subject  of  an  action.' 

>  The  People  v.  Canal  Appraisers.  88  property,    withoat    whicli    absolute 

N.  Y.  461 .  property  can  have  no  legal  existence. 

*  People  V,  Kerr,  87  Barb.  (N.   Y.)  iTse  is  the    real    side   of  property.'' 

857  ;  Pumpelly  w.  Green  Bay  ()o.,   18  Pumpelly  v.  Green  Bay  Co.,  18  Wall. 

Wall,  (U.  S.)  1S6 ;  Ricket  t>.  a  R.  Co.,  (U.  &)  166 ;  People  ©.  Nearing,   27  N. 

L.  R.,  2  H.  L.  Cas.  175  ;  Brand  v.  Ham-  Y.  306 ;  Lancaster  v.    Richaidson,   4 

mersmlth  R.  R.  Co.,   L.  R.,  2  Q.  B.  Lans.  (N.  Y.)  186 ;  Morse  v,  Stocker,  1 

223  ;  Alexander  v.  Milwaakie.  16Wis.  Allen  (Mass. )*150;  Yates  zf.  Milwankie, 

247.  In  Bamford  V.  Turnley,  6  L.   T.  10  Wall.  (U.  S.)  497  ;  Yates  «.  Judd,  18 

(N.  a)  721,  the  court  says :  "  That  law  Wis.  118 ;  Lee«.  Pembroke  IronCo.,57 

is  a  bad  one,  which,  for  public  bene-  Me.  481;  J.C.&B.R.Co.2r.  R.R.Co.,20 

fit,    inflicts  injury  and  loss    upon  a  N.  J.Eq.61;  Alexander  z/.  Milwaukie, 

citizen  without  compensation.*'  16  Wis.  247;  Thurston  t).  St.  Joseph,  51 

In  Eaton  v.  Boston,  Concord  &  Mon-  Mo.  510 ;  11  Am.  Rep.  463  ;  Lackland 

treal  R  R,  51  N.  H.  504  ;  12  Am.  Rep.  v,  R.  R.  Co.,  81  Mo.  180.    In  this  case 

147,  this  question  is  very  fully  and  Nafton,  J.,  in  discussing  the  right  of 

ably  discussed  by  Smith,  J.    "  If,"  the  plaintiff  to  recover  for  being  cut 

says  he,  '*  property  in  land  consists  in  off  from  the  beneficial  use  of  the  street 

certaiB  essential  rights,  and  a  physical  in  front  of  his  premises,  by  the  erec- 

interference  with  the  land  subverts  tion  of  a  railroad  thereon,  said,  '*  As 

one  of  those  rights,  such  interference  to  the  ownership  of  the  soil  of  the 

'  takes '  fTO  tatUo  the  owner's  property,  street,  the  quesUon  is  of  no  practical 

The  right  of  indefinite  user  fii  an  es-  importance.    The  right  of  an  owner 

sential  quality  or  attribute  of  absolute  of  a  lot  in  a  town  to  the  use  of  the  ad- 
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Seo.  472.  Power  of  State  over  iU  natural  ftroamfl.— In    this  COOntlJ 

each  State  has  exchisive  jurisdiction  and  control  over  its  inland 
streams  that  are  not  avenues  of  commercial  intercourse  with  other 
States,  and  may  deal  with  them  as  it  pleases.  It  may  authorize  the 
erection  of  wharves,  piers,  docks  or  dams  thereon,  or  the  erection  of 
bridges  over  them,  or  even  divert  the  water  thereof,  and  entirely 
destroy  their  navigability;  and  upon  such  streams,  whatever  is  done 
by  individuals  strictly^thin  the  scope  of  the  power  given  is  law- 
ful, and  cannot  be  regarded  either  as  a  public  or  private  nuisance/ 

Joining  street  U  as  much  property  as  Nesmitli,  2  Gin.  (Ohio)  34 ;  State  v. 
the  lot  itself,  and  the  legislature  can  Larerack,  S4  N.  J.  L.  201 :  Richmrd. 
no  more  deprive  a  man  of  one  than  son  v,  Vt.  Central  R.  R  Co..  25  Vt. 
the  other,  without  compensation."  See  465.  In  People  e.  Manhattan  Gas- 
Atkinson  V,  Phila.  &  Trenton  B.  R.  light  Go. ,  64  Barb.  (N.  Y.)  55,  it  was 
Co.,  14  Haz.  Pa.  Beg.  (U.  8.  C.  G.)  10,  held  that  while  the  legislature  mi^ht 
where  an  injunction  was  refused  to  license  a  public  nuisance,  it  oonld  not 
restrain  the  laying  of  a  railroad  track  authorize  a  use  of  property  that  worked 
along  a  highway,  unless  it  was  estab-  a  Tiolation  of  priyate  lightB,  with- 
lished  that  the  plaintiff's  property  was  out  compensation.  See  Acuuns  v.  R. 
to  be  affected  thereby  and  some  private  B.  Co.,  18  Minn.  263. 
right  invaded.    Cindnnati  College  v, 

>  In  Bailey  v.  Philadelphia  R.  R.  Ca,  upon  all  subjects  affecting  the  police 

4Harr.  (Del.)  889,  it  was  held  that  the  regulations  of  the  stream.    Cornfield 

State  has  the  right  of  a  proprietor  over  s/.  Caryell,  ante.    In  Wilson  «.  Black 

navigable  streams  entirely  within  its  Bird  Creek  Marsh  Co.,  2  Peters  (U.  S.). 

borders,  and  may  obstruct,  or  entirely  245,  the  legislature  of    Delaware  au- 

close  up  such  streams  at  its  pleasure,  thorized  the  Marsh  Company  to  erect  a 

In  Glover  v.    Powell,  10  N.  J.  Eq.  dam  across  a  small  salt-water  creek, 

211,  it  was  held  that  as  to  small  arms  an  arm  of  the  Delaware  river.    The 

of  the  sea  stretching  back   into  the  defendants,  Wilson  et  al.,  who  were 

country,  the  legislature  is  the  judge  the  owners  of  a  sloop  duly  licensed 

of  their  navigability  for  useful  pur-  and  enrolled  by  the  government,  broke 

poses,  and  may  keep  them  open  for  and  injured  the  dam.     The  plaintifib 

that  purpose,  or  deal  with  them  at  its  had  a  judgment  in  the  State  courts, 

pleasure.  Crittenden  t).  Wilson,  5  Cow.  and  upon  appeal  to  the  United  States 

(N.  Y.)  165  ;    Ben  wick  v.  Morris,  7  court,   the  judgment  was  sustained. 

Hill     (N.     Y.),      575;     Gibbons     v,  upon  the  ground  that  no  essential  right 

Ogden,  9  Wheat.  (U.  S.)l ;  The  Daniel  of  navigation  was  abridged,  and,  as 

Bell,  10  Wall.  (U.  S.)  557  ;  The  Mon-  the  dam  had  the  effect  of  enhancing 

telle,  11  id.  411 ;  The  Wharf  Case,  3  the   value   of    property,    and    really 

Bland's  Gh.  (Va.)88d  ;  Grant  v.  Daven-  wrought  a  public  benefit,  and  as  the 

S>rt,  18  Iowa,  178 ;  Dutton  e.  Strong,  1  State  law  authorizing  the  dam  con- 
lack  (U.  S.),  23.  But  it  must  be  un-  flicted  with  no  law  of  the  general  gov- 
denitood  that  neither  the  State  or  gen-  emment,  it  could  not  be  held  in^did 
oral  government  can  do  any  act  that  as  being  repugnant  to  the  power  to 
will  entirely  destroy  the  navigability  regulate  commerce .  See,  also.  State 
of  an  arm  of  the  sea, or  an  inter-State  z;.  Wilson,  3  N.  H.  831.  But  if  lAe  gen- 
stream.  Cox  V.  The  State,  3  Black  eral  government  should  see  fit  to  as- 
(Ind.)>  198 ;  Bennett  e.  Baggs,  1  Bald,  sert  its  jurisdiction  over  such  streanu, 
(U.  S.  C.  (X)  60 ;  Corfield  v,  Caryell,  there  can  be  no  question  that  all  State 
4  Wash.  (U.  S.  C.  C.)  871 ;  Pollard's  laws  affecting  the  same  would  have  to 
Lessee  v.  Hagan,8  How.  (U.  S.)  229.  yield  to  the  superior  jurisdiction.  De. 
The  States  have  the  right  to  leg^late  voe  v,  Penrose  Ferry  Bridge  Co.,   3 
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But  if  the  powers  of  the  act  are  exceeded,  or  are  exercised  in  a 
manner  different  from  that  provided  in  the  grant  of  authority,  or 
if  the  act  can  be  done  so  as  not  to  be  a  nuisance,  and  the  creation 
of  a  nuisance  by  the  exercise  of  the  power  given  is  not  fairly  the 
resalt  of  the  exercise  of  the  power  conferred,  the  grant  will  be 
no  protection,  and  the  party  doing  the  acts  will  be  changeable  for 
a  nuisance  either  by  indictment  or  at  the  suit  of  persons  injured 
thereby,  the  same  as  though  there  had  been  no  color  of  authority 
given  for  their  exercise/ 

Sbo.  473.  OoDtrol  ov«r  tidal  and  Inftar-State  itnttms.— But  over  tidal 
streams,  and  in  fresh-water  navigable  streams,  that  are  avenues  of 
commercial  intercourse  with  other  States,  the  States  through  which 
they  pass  have  only  a  limited  jurisdiction.  The  general  govern- 
ment, under  the  power  delegated  to  it  to  regulate  commerce  be- 
tween  the  States,  has  the  ultimate  and  superior  jurisdiction  over 
such  streams,  and  the  State  cannot  authorize  any  act  to  be  done 

Am.  Law  Reg.  (U.  S.)  79  ;  Works  v.  And  to  the  farther  qoAlification  thut 

Junction  R.  R.  Co^5  McLean  (U.  S.),  it  cannot  authorize  any  material  ob- 

425 ;  The  Pasaaic  Bridges,  8  Wall.  (U.  struction  to  be  placed  in  or  over  even 

8.)  782.  a  tributaiT  of  an  inter-State  or  tidal 

The  right  of  the  State  government  stream.    Ck>lumbas[InB.Co.  o.  Curte- 

to  partiaSy  obstruct  the  nayk^tion  of  nius,  6  McLean  (U.*  S.)»  200 ;  Jolly  «. 

its  tide  waters  has  repeatedly  been  Terre  Haute,  etc.,  ante.    In  further- 

recogniaed  by  the  Federal  courts,  by  ance  of  public  improyement  it  may 

authorizing  the  erecUon  of  bridges,  authorize  a  partial  diyersion   of  the 

United  States  v.  Kew  Bedford  Bridge  surplus  water.    Woodman  v.  Eilbum 

Co. ,  1 W.  ft  M.  (U.  S.)  402 ;  SilUman  v.  Manufacturing  Co. ,  15  Am.  Law  Reg. 

Hudson  Riyer  Bridge  Co.,  2  Wall.  (U.  288.    But  the  public  use  must  not  he 

8^)408 ;  Works  v.  Junction R.  R.  Co.,  5  thereby  impaired,  or  priyate  rightsin- 

McLean  (U.  S.),  435  ;  Columbus  Las.  lured.    Lonsdale  Co.  v.  Moles,  21  L. 

Co.v.  Peoria  Bridge  Ass.,  6  id.  70;  K.  (N.  S.)648.    And  aU  erections  in  or 

Jolly  V.  Terre  Haute  Drawbridge  Co.,  oyer  such  streams  must  be  of  the  most 

id.  287.  But  that  is  subject  to  me  con-  approyed  description,   and  supplied 

trol  of  Federal  courts.     Deyoe  v.  Pen-  with  the  best  appliances  to  preyent  ob- 

rose  Ferry  Co.,  8  Am.  Law  Reg.  79.  struction.     Packet  Co.  v.  The  Peoria 

And  that  it  shall  interfere  as  little  as  Bridge  Ass. ,  88  111.  467 ;  United  States 

possible  with  nayigation.     Columbus  «.  The  R  R.  Bridge  Co.,  6  McLean (U. 

Ins.  Co.  «.  Peoria  Bridge  As8.,|  ante.  S.),  517. 

>  Com.  c/.R.  R.  Co.,  2  Gray  (Mass.),  Thompson,  9  Barb.  (N.  Y.)860;  Clark 

54 ;  Cool  v.  New  Bedford  Bridge  Co.,  v.  Syracuse,  18  id.  82  ;  Hopkins  v, 

id.  889;  Com.  v.  Yt.  &  Mass.  R  R.  Birmingham  ft  Staffordshire  R.  R.  Co., 

Co.,  4  id.  22  •  Ren  wick  o.  Morris,  7  1  L.  T.  (N.  S.)  808 ;  Attorney-General 

Hin  (N.  YX  575  ;  Lawrence  v.  R.  R.  v.  Bradford  Canal,  etc.,  Co.,  15  id.  9 ; 

Co., 10  Q.  B.  648;   Brown  c/.  Cayuga  Dayls  v.  Mayor,  eta»  14  N.  Y.  525; 

R.  R.  Co.,  12  N.  T.  487  ;  Nayigation  Bex  o.  Pease,  4  B.  &  Ad.  80. 
Co.  v.Coon,  6Penn.  St.  879 ;  Hanis v. 
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thereon  that  will  mAteriallj  interfere  with  their  navigability.  The 
strict  doctrine  that  no  obetmction  can  be  made  therein  nnder 
State  authority  that  in  any  measure  interferes  with  navigation  is 
not  observed,  because  the  State  is  treated  as  having  a  ^t^m  juris- 
diction over  the  streams.' 

Hence  when  an  act  is  done  therein  under  State  authority,  as  the 
erection  of  a  bridge,  dam  or  other  erection  in  or  over  the  stream^ 
although  operating  as  a  slight  obstruction  to  navigation,  it  will  not 
be  regarded  as  a  nuisance  if  the  public  benefit  therefrom  is  equal 
to  the  inconvenience  created  thereby  to  navigation."  The  com- 
mon-law rule  is  not  observed  by  the  United  States  courts  in  deal- 
ing with  obstructions  to  navigation  created  tmder  State  authority, 
for  the  reason  that  such  acts  are  regarded  as  having  been  done 
under  qtuiai  authority,'  and  if  they  are  reaUy  of  public  benefit, 

'  In  JoUyv.TerreHaate  Drawbridge  bar  of  an  action  for  damages  arising 

Co.,  6  McLean  (U.  S.),  287,  the  defend-  for   injuries  received  from  such  an 

ants  erected  a  bridge  under  authority  obstruction,  that  merely  alleges  that 

nven  by  the  legislature  of  Indiana,  the  obstruction    was   erected    under 

The  act  provided  that  the  bridge  should  State  authority,  is  bad.     It  should  also, 

be  provided  with  a  "  convenient  draw."  allege  that  the  erection  is  not  a  mate- 

The  complaint  was  that  it  was  not  rial  obstruction.    The  fact  that  the 

provided  with  such  a  draw,  in  oonse-  obstruction  will  result  in  real  advan- 

quence  of  which  the  plaintlflTs  boat  tage  to  the  public  does  not  rob  it  of 

was  injured.  Dbuhmond,  J.,  upon  this  the  character  of  a  nuisance,  if  it  really 

point,  said:  '*  The  language  '  oonven-  obstructs  navigation.     Works  e.  June- 

lent  draw/  imports  a  draw  which  can  tion  R.  R  Co.,  5  McLean  (U.  8.),  434. 

be  passed  without  vexation,  delay  or  Advantages  and  disadvantages  cannot 

risks.    If  it  meets  the  requirements  be  balanced  In  such  a  case.    Pennsjl- 

of  the  act  of  incorporation,  and  is  not  vania  v.  Wheeling  Bridge  Co.,  9  West 

such  a  one,  the  charter  is  violated.    If  Law  Jour.  535  ;  13  How.  (U.  S.)  519 ; 

it  meets  the  act  of  incorporation  and  is  Butler  e.  State,  6  Ind.  165.    A  wharf 

yet  a  materiai  obstruction  to  naviga-  is  not  necessarily  a  nuisanoe ;  whether 

tion,  the  act  U  a  nullity  for  want  of  ix  \b  or  not  is  a  question  of   fact. 

power  in  the  State  to  authorize  it."  Laughlin  v.  Lamasco,  6  Ind.  223. 

In    Columbus  Ins.   Co.    v.   Peoria        *  Devoe  v,  Penrose  Ferry  Bridge  Co., 

Bridge  Association,  6  McLean  (U.  S.),  8  Am.  L.  B.  79 ;  Griffing  v.  Oibb,  1 

70,  the  court  said:    "  The  State  may  McAl.  (U.  S. )  212;  Columbus  Ins.  Co.  v. 

authorize  an  erection  that  does  not  PeoriaCo.,6McLean(U.  &),70;Unit^ 

materiaUy  obstruct  navigation.  Every  States  v.  Bedford  Bridge  Co.,  1  W.  & 

bridge  mav  in  a  certain  sense  be  said  M.  (U.  S.)  402  ;  Silliman  v.  Hudson  R. 

to  be  an  obstruction,   but  that  delay  R.  R.  Co.,  4B1.  (U.  S.)  66, 395  ;  Works 

and  risk  which  is  inseparable  from  the  o.  Junction  R.  R.  Co.,  6  McL.  (U.  S.) 

thing  which  the  State  Jiae  the  power  to  425 ;  Jolly  «.  Terre  Haute  Bridge  Co  , 

create  does  not  make  it  a  nuisance.'*  6  Id.  237 ;  Atkinson  e.  Phila.,  etc,  R. 

In  Columbus  Ins.  Co.  o.  Curtenlus,  6  R.  Co.,  4  Has.  Pa.  R^.  10 ;  Woodmau 

McLean  (U.S.),  209,  it  was  held  that  a  «.  EUboum  Mfg  Co.,  15  Am.  Law 

State  cannot  authorize  a  material  ob-  Beg.  288  ;  Penn.  v.  Wlieeling  Bridge 

Btruction  to  navigation  in  a  stream  Co.,  13  How.  (U.  S.)  519. 
over  which  the  general  government        *  Griffing  «.  Qibb,  ante, 
has  Jurisdiction.     But  that  a  plea  in 
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and  aids  to  commerce,  they  will  not  be  regarded  as  nuisances  un- 
less the  public  injury  overbalances  the  public  benefit.'  But  this 
is  subject  to  the  restriction  that  the  State  may  not  authorize  a 
mcUerial  obstruction  to  navigation.'  And  when  such  an  obstruc- 
tion, that  materially  interferes  with  the  use  of  the  stream  for  the 
purposes  of  public  passage,  is  erected,  even  under  authority  from 
the  State,  it  is  a  nuisance,  and  the  party  erecting  it  is  liable  for 
all  damages  resulting  therefrom  to  individuals,  and  to  indictment 
in  behalf  of  the  public,  and  the  authority  conferred  by  the  State 
is  no  protection  or  defense.'  Neither  is  it  any  defense  that  the 
structure  is  useful  to  the  public,  and  an  essential  aid  to  commerce 
as  a  bridge,  a  wharf,  or  otJier  encroachment  in  or  over  the  stream.* 

Seo.  474.  state  oocnpies  to  inch  streaniB  the  reUUoii  of  xipaxlan  owner. 

— The  State  occupies  to  such  streams  the  same  relation  that  a 
riparian  owner  on  a  fresh-water  stream,  whose  title  extends  to  the 
center  thereof,  occupies  to  it.  It  may  make  or  authorize  any  use 
of  the  stream  that  does  not  essentially  interfere  with  its  proper 
tod  free  use  for  the  purposes  of  navigation,  but  beyond  that  it 
cannot  go,  or  authorize  others  to  go,  and  any  wharf,  bridge,  dam 
or  other  erection  made  under  State  authority,  that  is  in  any 
essential  degree  an  interference  with  the  free  navigation  of  the 
stream,  is  a  nuisance,  and  liable  to  be  redressed  as  such  in  the 
Federal  courts.' 

Sec.  476.  Dedsioiui  oC  United  States  oonrto  relative  to  obstmctions 
erected  by  State  authority,  not  applicable  to  onauthorized  obstructions. — 

Therefore  it  will  be  seen  that  the  decisions  of  the  United  States 
court,  involving  questions  of  nuisance,  by  obstructions  erected 
under  State  authority,  are  not  authorities  upon  the  question  of 
unauthorized  obstructions.     As  to  those,  the  United  States  courts 

1  Columbus  Ins.  Co.  v.  Curtenias,  6  Hov.  (U.  S.)519 ;  The  Passaic  Bridges, 

McL.  (U.  S.)  207  :  Jolly  v.  Terre  Haute  8  Wall.  (U.  S.)  782 ;  Baird  v.   Shore 

Bridge  Co..  id.  237  ;  Columbus  Ins.  Co.  Line  Bailroad  Co.,  6  Bktchf.  (C.  C.  U. 

V.  Peoria  Bridge  Co.,  id.  70.  S.)  276. 

» Pennsjlyania    v.    Bridge   Co.,  13  *  Packet  Co.  v.  Atlee,  7  Am.  L.   R. 

How.  (U.  S.)  519.  752.    Reversed  bj  the  United   SUtes 

» Id.;  R.  R.   Co.   V.  Ward,  2  Black  Supreme  Court,  March  4,  1875.    See 

(U.  S.),  485  ;  Works  v.  Junction  R.  R.  Albany  Law  Journal  of  March  5th. 

Co.,  5  McL.  (U.  B.)  428 ;  Georgetown  Woodman  z/.  Eilbom  Manufacturing 

J/.  Canal  Co.,  12  Pet.   (U.   S.)91.  Co..  1  Abb.  (U.  S.C.C.)  158  ;  Oilman 

^  PennsylTania    v.    Bridge   Co..   13  z/.  Philadelphia,  8  Wall.  (U.  B.)  718. 
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follow  the  common-law  nile,  and  hold  such  obstmctionB  anlawful 
and  a  noisance,  irrespective  of  the  question  of  benefits,  public  or 
private,  resulting  therefrom.  But  encroachments  upon  the  sea 
that  do  not  amount  to  an  appropriation  of  it,  or  an  obstruction  to 
navigation,  or  an  injury  to  a  port,  are  not  treated  as  nuisance 
and  being  purprestures  merely,  are  tolerated  where  individual  con- 
venience demands  it,  and  no  public  inconvenience  or  injury  results 
therefrom.* 

Sbo.  476.  What  ereotloiu,  etc.,  State  may  anthoiiBe.— The  State  may 

authorize  improvements  to  be  made  in  any  navigable  stream,  tidal 
or  non-tidal,  by  clearing  out  its  bed,  deepening  its  channel,  or 
otherwise,  but  these  changes  must  be  improvements,  or  at  least 
must  not  operate  to  impair  navigation.'  So,  too,  it  may  authorize 
the  erection  of  wharves  below  low-water  mark  to  render  access  to 
the  port  more  easy  and  convenient,  and  authorize  the  erection  of 
piers,  slips  and  docks,  in  a  reasonable  manner,  and  being  in  aid 
of  navigation  and  commerce  by  furnishing  facilities  for  the  ap 
proach  and  safety  of  vessels,  and  for  lading  and  unlading  them, 
these  erections  will  not  be  regarded  as  nuisances,  unless  they 
materially  interfere  with  free  navigation  to  the  stream  or  port.' 
But  all  such  erections  below  low-water  mark  are  made  at  the  peril 
of  having  them  declared  nuisances  by  the  Federal  courts,  if  they 
unreasonably  or  essentially  impair  the  convenience  or  safe^  of 
navigation,  unless  Congress  has  conferred  the  power  upon  the 
State  or  corporation  to  make  the  erections,*  or  unless  the  title  to 
the  bed  of  the  sea,  bay  or  stream  below  low- water  mark  is  vested 
in  the  corporation  erecting  them  or  authorizing  their  erection,  by 
grant,  prior  to  the  revolution,  with  authority  to  erect  wharves, 
piers,  etc.' 

1  Wilson  V.  Blackbird  Creek  Marsh  8  McLean  (U.  S.).  236  ;    WUliams  «. 

Co.,  2  Pet.  (U.  &)  245.     But,  when  a  Beardslej,  2  Ind.    391 ;    Spooner  v. 

real  obstruction  to  navigation  results,  McConnell,  1  McLean  (tJ.  S.\  837 

the  authority  of  the  State  is  no  pro-  '  Devoe  v.  Penrose  Ferry  0[>.  8  Am. 

tection.    Gibbons  v.  Ogden,  9  Wheat  Law  Rep.  (U.  S.)  79. 

(U.  S.)  1 ;  Works V.  Junction  R.  R.  Co.,  ^  Pennsylvania  v.  Wheeling  Bridge 

5  McLean  (U.  S.),  425  ;  Columbus  Ins.  Co.,  13  How.  (U.  S.)  678. 

Co.  V'  Curtenius,  6  id.  209;  Jolly  v.  *  In  New  York  city, the  corporation 

Terre  Haute  Drawbridge  Co.,  id.  287.  under  their  original  charter  on  Man- 

*  Avery  v.  Fox,  1  Abb^  (U.  S.  C  C)  hattan  island  owns  the  lands  under 

246 ;  Gilman  v.  Philadelphia,  8  Wall,  the  East  river  to  a  noint  400  feet  be* 

(U.  S.)  718;  Palmer  v,  Cuyahoga  Co.,  yond  low- water  mark.  The  ownership 
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Sbo.  477.  8Ute  m«y  oonvay  its  title  to  the  ahora^The  State  being 

the  owner  of  the  ahore  of  tidal  Btreams,  that  ifi,  of  the  space 
between  high  and  low-water  mark^  may  grant  the  same  to  indi- 
viduals or  corporations^  and  such  grant  vests  in  the  grantee  a 
quasi  franchise,  for  the  use  of  the  portion  of  the  stream  so  con- 
veyed in  any  way  that  the  State  could  use  it.  The  title  being 
derived  y^om  the  State  carries  with  it  all  the  rights  incident  to 
the  property  in  the  State.  If  the  State  had  the  right  to  erect  a 
wharf  on  the  portion  of  the  stream  covered  by  the  grant,  the 
grantee  takes  the  same  right  as  incident  to  the  estate  granted,  and 
the  estate  is  estopped  from  pursuing  him  for  a  ^rpr^-wr^,  unless 
he  extends  his  erections  beyond  the  limits  of  his  grant,  and  can 
only  pursue  him  for  a  nuisance  when  his  erections  amount  to  an 
actual  material  obstruction  to  navigation.^ 

Seo.  478.  Any  unanthozlsed  obrtniction  a  mii«moe«— Any  unauthor- 
ized obstruction  of  a  navigable  stream,  whether  an  actual  hin- 
drance to  navigation  or  not  is  a  nuisance,  and  is  indictable  as  such 
even  though  it  is  really  of  public  advantage  and  a  great  con- 
venience to  those  navigating  the  stream.  In  Rex  v.  Wa/rd^^  the 
defendant  was  indicted  for  erecting  a  causeway  and  wharf  pro- 
jecting into  the  harbor,  and  raised  on  a  kind  of  platform.  The 
caoseway  was  originally  of  gravel,  shingle  and  stone,  called  a 
hard,  and  sloping  into  the  water.  Subsequently  the  wharf  was 
considerably  lengthened,  extending  up  the  harbor.  It  was  then 
raised  on  piles  and  considerably  heightened,  and  instead  of  slop- 
ing down  into  the  water  as  it  had  formerly  done  at  the  extremity, 
it  was  five  feet  and  four  inches  higher  than   the  shore.     It   ap- 

of  the  land  between  high  and  low-  Y.)  214 ;  Vexplanck  v.  New  York,  2 

water  mark  ia  regarded  as  vesting  a  Edw.  Ch.  (N.  Y.)  220 ;  Mayor,  etc.,  v. 

franchise  in  the  owner  which  anthor-  Scott.  1  Caines  (N.  Y.),543 ;  Klin^en- 

izes  the  erection  of  public  or  private  smith  v.  Groond,  5  Watts(Penn.).459; 

wharves,  not  impeding  naviffation,  and  Cbm.  «.  Shaw,  14  S.  &  R.  (Penn.)  13 ; 

to  charge  tolls  for  the  nse  of  the  same.  Ball  v.  Slack  ,2  Whart.  (Penn.)  680. 
Dickinson  v.  Cod  wise,  1  Bandf.  Ch.  (N. 

^  Delaware  ft  Hndson  Canal  Co.  «.  General  v,  Hoathampton Railroad  Co., 

Uwrence.O  N.  Y.  Sup.  Ct.  168 ;  Wil-  9  Simons,  78.    See  lord  Darcy  w.  Ask- 

Uams  «.   Wilooz,  8  Ad.    ft  El.  814;  with,  Hob.  284. 

Abraham  et  al.  v.  The  Great  Northern  *  4  Ad.  ft  El.  884. 
Hailroad  Co.,  16  Q.  B.  686  ;  Attorney- 

70 
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peared  that  small  vessels  were  obstraeted  in  their  tacking,  bj  tbe 
causeway,  when  pursuing  their  way  up  the  harbor  with  the  tide ; 
also  that  square  rigged  vessels,  lightermen  and  row-boats  were 
exposed  to  some  inconvenience  thereby,  both  as  to  navigation  and 
landing.  On  the  other  hand,  it  appeared  that  the  causeway  and 
wharf  were  a  great  public  benefit  in  launching  and  landing  boats 
more  readily,  and  that  steamboats  and  other  vessels  could  ap- 
proach that  wharf  when  they  could  not  at  others,  and  that  vessels 
obtained  slielter  from  the  quay.  The  jury  found  that  an  impedi- 
ment had  been  created  by  the  causeway  and  wharf,  but  that  the 
inconvenience  was  counterbalanced  by  the  public  benefit.  Upon 
this  verdict  the  court  held  that  the  defendants  were  guilty  of  a 
nuisance,  and  directly,  and  in  terms  overruled  the  doctrine  of 
Bex  V.  RusseU^  in  which  it  was  held  that  if  the  public  benefit 
arising  from  an  obstruction  is  equal,  to  the  public  inconvenience, 
no  nuisance  could  be  predicated  of  it 

Lord  Dbnman  said  :  "  I  must  say  that  if  the  violation  of  rights 
which  belong  to  any  part  of  the  public  is  to  be  vindicated  by  the 
benefit  which  is  to  arise  in  another  part  of  the  public  elsewhere, 
we  are  introducing  inquiries  of  a  most  vague  and  unsatisfactoiy 
nature,  and  entering  into  speculations  upon  which  no  judge  can 
be  expected  to  decide."* 

1  6  B.  &  C.  566.  oeneficial  for  repairing  bUdb.    To  the 

*  In  People  «.  St.  Loais,  10  HI.  851,  same  e£fect,  Hecker  v.  N.  Y.  Balance 

itwaaeaid:  *' While  the  State  may  Co.,  18  How.  Pr.  (N.  Y.)  549;  Penni- 

partially  obstract  navigable  streams  man  v.  Same, id.  40;  Hawkins*  P.  C, 

for  tbe  public  benefit,  yet  individa-  chap.  75,  §  11 ;  Rose  v.  Miles,  4  M.  & 

als  have  no  such  right,  and  where  S.  101.    Barges  moored  across  a  pnb- 

such  an  obstruction  is  made  by  an  lie  river  in  a  manner  to  obstract  navi- 

individual  as  amounts  to  a  nuisance,  gB-tion  or  prevent  access  to  the  shore, 

though  sufficient  room  for  passage  is  The   C.  D.,   Jr.,    Newb.    Adm.  501; 

left, the  fact  that  the  public  is  really  King  «.  Sanders, 2  Brevard  (S.  C.),lll. 

benefited  by  the  obstruction  will  not  See,  also,  Hart «.  Mayor  of  Albany,  3 

be  considered."  Dobson  9.  Blackmore,  Paige  (N.  Y.),  218,  throwing  ballast 

9  Ad.  &  El.   (Q.  B.)  991 ;  a  floating-  into  the  sea  in  a  port.     Brn&lesbank 

dock  cutting  off  access  from  the  river,  v.  Smith,  2  Burr.  656  ;  Regina  v.  8te- 

Rose  V.  Groves,  5  M.  &  G.  613  ;  placing  phens,  L.  R.,  1  Q,  B.  702 ;  throwing 

timbers  in  the  river  so  as  to  prevent  rubbish  from  quarry  into  river.    Ger- 

approach  to  plaintiff's  premises.    Rex  rish  tj.  Brown,  51  Me.  256 ;  Davis  «. 

2/.  Ward,  4  Ad.  &  El.  884  ;  an  embank-  Winslow,  id.   289  ;  thiowinff  edgings 

ment  extending  into  a  navigable  river,  from  logs  and  boards  into  public  river, 

although  of  fi^reat  advantage  to  navi-  Manhattan  Gas  Go.  v.  Barker,  7  Robt. 

gation,  was  held  a  nuisance,  because  (N.   Y.)  528 ;    H.  R.  R.  Co.  «.  Loeb, 

it    actually     obstructed    navigation,  id.  418;  Mayor,  etc.,  «.  Baamberger, 

Anonymous,  Rnas.  Or.  879 ;  a  floating-  id.  219  ;   refuse  from  breweries  dis- 

dock  was  held  a  nuisance,  althon^  charged  into  stream,  or  any  refuse 
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Sec.  479.  RtdeinRez  v.  Orosvenor.— In  HexY,  Grosvenor^  the  de- 
fendants were  indicted  for  erecting  a  wharf  on  the  river  Thames^ 

to  the  injury  of  the  navigation  of  the  river.  It  appeared  that 
the  wharf  was  erected  between  high  and  low-water  mark,  and  ex- 
tended for  a  considerable  distance  along  the  river;    and  that 

calculated  to  fill  up  the  stream  or  im-  (N.  Y.),  675,  a  dam  erected  on  navi- 
pede  navigation  or  render  the  port  un-  gable  stream  or  a  bridge  over  it, 
pleasant.  Rez  9.  Medley,  6  G.  &  P.  under  authority  of  the  legislature,  is 
202  ;  refuse  from  gas  works.  Attor-  a  nuisance,  if  the  power  is  exceeded  ; 
nej-Qeneral  v.  Brittain,  6  B.  &  C.  579,  see  Clark  v.  Syracuse,  13  Barb.  (N. 
cited  as  MS.  case;  a  quay  in  river  T.)^;  Crittenden  v.  Wilson,  5  Cow. 
that  impedes  or  obstructs  navigation  (N.  Y.)  165  ;  Packet  Co.  v.  Bridge 
of  small  craft.  Rex  9.  Grosvenor,  2  Ass.,  86  111.  467 ;  United  States  v. 
Starkie,  448;  Atlee  i).  Packet  Co.,  R.  R.  Bridge  Co.,  6  McLean  (U.  S.), 
decided  in  U.  B.  Sud.  Ct.  Mar.  4, 1875,  517 ;  Qarey  v,  Ellis,  1  Cush.  (Mass.) 
not  yet  reported ;  wharves  below  low-  806,  a  wharf  extending  below  low. 
water  mark  impeding  navigation,  water  mark  and  beyond  dock  lines  is 
Com.  o.  Crowningshield,  2  Dane's  Abr.  a  nuisance,  even  though  erected  before 
297  ;  Com.  v.  Wright,  Thac.  Cr.  Ca.  the  dock  lines  were  established  ;  Com. 
211 ;  Gray  v.  Bartlett.  20  Pick.  (Mass.)  c.  New  Bedford  Bridge  Co.,  2  Gray 
186.  Piles  driven  in  channel  of  river.  (Mass.),  889,  a  bridge  erected  so  as  to 
Jones  V.  Pettibone,  2  Wis.  808.  Walker  obstruct  navigation,  authority  to  do 
V.  Shepardson,  4  id.  486 ;  pier  in  tidal  an  act  which  may  or  may  not  be  a 
stream.  People  v.  Vanderbilt,  26  N.  nuisance,  does  not  authorize  it  to  be 
Y.  287;  Attorney-General  v.  Richards,  done  so  as  to  be  a  nuisance  ;  Com.  v. 
2  Anstr.  608  ;  Attorney-General  v,  Charlestown,  1  Pick.  (Mass.)  185  ;  a 
Barridge,  10  Price,  850 ;  New-  highway  cannot  be  laid  out  in  or  over 
castle  9.  Johnson,  2  Anstr.  608  ;  houses  a  navigable  stream  without  legislative 
erected  so  as  to  straighten  river.  Rex  authority  ;  Arundell  «.  McCulloch,  10 
0.  Tindall  et  al.,  6  Ad.  &  El.  148;  Mass.  70,  nor  a  bridge,  Eean  o.  Stet- 
obstruction  only  created  by  erection  son,  5  Pick.  (Mass.)  492;  Barnes  v. 
in  extreme  and  exceptional  cases  will  Racine,  4  Wis.  454,  nor  between  high 
not  be  regarded  as  a  nuisance.  See  and  low-water  mark  ;  Com.  v.  Chapiu, 
Nicholas  v.  Boston,  98  Mass.  89,  where  5  Pick.  199;  Cox  t).  State,8  Blackf.  (lud.) 
a  wharf  below  low- water  mark  was  198;  Bainbridge  v,  Sherlock,  29  Ind. 
held  not  necessarily  a  nuisance.  See  864;  Martin  d.  Bliss,  5  Blackf.  (Ind.) 
Wetmore  v.  Atlantic  White  Lead  Co,,  35  ;  Depew  ©.  Canaipo.,  5  Ind.  8  ;  Har- 
37  Barb.  (N.  Y . )  70,  where  it  was  held  bor  Co.  c.  aty  of  Monroe,Walk.  (Mich.) 
that  whether  a  building  below  low-  155 ;  Drawbridge  Co.  v.  Halliday,  4 
water  mark  is  a  nuisance  is  a  ques-  Ind.  86  ;  Rice  v.  Ruddiman,  10  Mich, 
tion  of  fact,  and  though  prima  facie  125.  Diverting  the  water  of  a  stream 
a  nuisance,  is  not  in  fact  so,  unless  it  navigable  in  fact.  Yolo  v.  Sacra- 
obstructs  navigation  or  injures  the  mento,  86  Cal.  198;  Gunter  9.  Geary, 
port.  See  Naglee  o.  Ingersoll,  7  Barr  1  id.  462  ;  Regina  v.  Betts,  22  Eng. 
(Penn.),  185,  where  it  was  held  that  a  Law  k  Eq.  2&.  Driving  piles  in  a 
wharf  belDw  low-water  mark  was  a  navigable  river,  without  lawful  an- 
nuisance.  Rochester  «.  Errickson,  46  thority,  is  a  public  nuisance.  Potter 
Barb.  (N.  Y.)  92,  an  erection  on  the  t).  Menasha,  80  Wis.  492.  So  a  dam 
banks  of  a  river  flowing  through  a  sending  water  back  on  person's  lands, 
populous  city,  that  sets  back  the  water  and  the  owner  of  the  lands  may  sue 
in  an  appreciable  degree,  so  as  to  con-  for  damages,  or  proceed  for  an  abate- 
tribute  to  the  overflow  of  its  banks,  is  ment  of  the  nuisance.  Newell  9. 
a  nuisance  ;  Renwick  v.  Morris,  7  HiU  Smith. 

>  2  Starkie,  448. 
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before  the  wharf  was  erected  the  recess  afiEorded  a  place  of  refuge 
in  time  of  storm,  and  that  the  eddy  water,  which  it  had  used, 
afforded  greater  convenience  for  the  passage  of  watermen.  It 
appeared  on  the  part  of  the  defendants  that  they  had  rented  the 
portion  of  the  river  occupied  by  their  wharf  from  the  corporation 
of  London,  who  were  the  conservators  of  the  river  and  had  a 
right  to  make  or  authorize  such  erections,  between  high  and  low- 
water  mark,  and  that  their  wharf  was  a  public  benefit ;  that  the 
projection  which  had  existed  previously  had  occasioned  an  eddj 
which  had  caused  a  deposit  of  mud  in  the  river,  and  a  diversion 
of  the  stream,  and  that  the  embankment  would  tend  to  remove 
it,  and  thereby  be  of  material  benefit  to  the  navigation  by  remov- 
ing any  collection  of  mud. 

Abbott,  Ld.  C.  J.,  held  that  the  city  of  London  could  not 
authorize  a  nuisance  in  the  river,  and  in  passing  upon  the  main 
question  in  the  case,  he  said :  ^^  The  question  here  is,  whether  a 
public  right  has  been  infringed.  An  embankment  of  con6ide^ 
able  extent  has  been  constructed  for  the  purpose  of  building  a 
wharf;  much  evidence  has  been  adduced  on  the  part  of  the 
defendant  for  the  purpose  of  shovring  that  the  alteration  affords 
greater  facilities  and  conveniences  for  loading  and  unloading; 
but  the  question  is  not  whether  any  private  advantage  has 
resulted  from  the  alteration  to  any  particular  individuals,  but 
whether  the  conveniences  of  the  public  at  large,  or  of  that  por- 
tion of  it  which  is  interested  in  the  navigation  of  the  river 
Thames,  has  been  affected  or  diminished  by  the  alteration.  *  * 
The  question  is,  whetlier  if  this  wharf  be  suffered  to  remain^  the 
public  convenience  will  suffer  ? "  Lord  Grosvenor  was  acquitted 
and  the  rest  of  the  defendants  were  convicted. 

In  an  early  case  in  the  United  States  courts*  the  defendant 
was  indicted  for  erecting  a  wharf  npon  pubHc  property  in  Philsr 
delphia,  and  upon  the  trial  the  defendant  offered  to  prove  that 
the  wharf  was  a  public  benefit,  and  furnished  conveniences  indis- 
pensable to  commerce,  for  the  easy  lading  and  unlading  of  vessels, 
and  therefore  was  not  a  nuisance ;  but  the  court  held  that  public 
benefits  were  no  defense  against  a  nuisance  in  a  navigable  stream. 

1  BespubUca   v.  Caldwell,  1  Dall.  (IT.  &)  150,  decided  in  1788. 
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Bxa  480.  IMittnctton  bgtwecn  pnrpgmlurea  and  ntdiMioei.— And  this 
may  be  regarded  as  the  rale  in  all  cases  of  unauthorized  obstrac- 
tions  or  encroachments  upon  navigable  streams,  and  the  reason  is 
apparent  as  well  as  the  principle  upon  which  the  rule  is  predi- 
cated. 'No  person  is  bound  to  be  benefited  against  his  will ;  and, 
while  this  is  true  as  to  individuals,  it  is  equally  true  as  to  the 
public.  No  man  has  a  right  to  enter  upon  my  land  and  dig  a 
trench  there,  without  my  consent,  and  he  cannot  defend  against 
an  action  brought  therefor,  upon  the  ground  that  my  land  was 
thereby  drained  and  rendered  more  valuable.  He  has  violated 
my  right  to  the  exdusive  enjoyment  and  management  of  my  es- 
tate, and  it  would  be  contrary  to  all  reason  and  authority  to  allow 
him  to  excuse  his  trespass  by  showing  that  he  rendered  my  land 
more  valuable  to  me  thereby.  The  same  principle  holds  good 
in  reference  to  public  property  and  public  rights.  Any  encroach- 
ment, however  slight,  upon  public  property,  whether  in  high- 
ways, navigable  streams  or  streets,  is  dk  pv/rpre^ture^  which  is  in 
the  nature  of  a  trespa^  upon  public  property  by  an  individual, 
and  which  is  always  open  to  redress  by  the  government  upon  in- 
formation.' But  when  the  use  of  public  property  goes  beyond  a 
mere  encroachment  thereon,  which  affects  the  rights  of  the  pub- 
lic in  its  aggregate  capacity,  and  in  any  measure  interferes  with 
the  free  use  thereof  for  the  purposes  for  which  it  was  designed, 
by  individual  members  of  the  public,  in  the  exercise  of  a  positive 
right,  the  encroachment  becomes  a  pv/rpreatvnre  and  a  nuisance, 
however  beneficial  it  may  be  in  aid  of  the  exercise  of  those  indi- 
vidual rights  generally. 

It  has  sometimes  been  said  by  courts,  under  a  mistaken  idea  of 
the  real  distinction,  that  a  purpresture  is  per  se  a  nuisance. 
Nothing  can  be  more  absurd  or  erroneous.  Such  a  definition  of 
the  term  at  once  strikes  down  the   broad    distinction   between 

»  Hale's  De  Jure  Maris  (Harg.  Tr.)  (N.  T.)  183 ;  Bridge  Co.  «.  R.  R.  Co., 
85 ;  Eden  on  Injunctions,  260 ;  Attor-  id.  654 ;  Trustees  v,  Cowen,  4  id.  510  ; 
ney-Genn  v.  Johnson,  2  Wils.  Ch.  101 ;  People  v.  Vauderbilt,  26  N.  Y.  287. 
Attorney-General  V.Richards,  2  Austr.  Slignt  obstructions  of  a  highway  or 
606 ;  Attorney-General  v,  Burrldge,  10  navigable  stream,  which  are  tempo. 
Price,  850 ;  Attorney-General  o.  Par-  rary  and  reasonable,  do  not  necessa- 
meter,  id.  878  ;  Attorney-General  «.  rily  constitute  a  nuisance,  if  their  ad- 
Forbes,  2  Mylne  ft  C.  128 ;  Attorney-  vantage  OYercomes  the  detriment^ 
General  v.  Cohoes  Co.,  6  Frige's  Ch.  People  «.  Horton,  64  N.  T.  610. 
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these  two  classes  of  wrongs,  and  at  once  destroys  not  onlj  the 
reason,  but  the  necessity  therefor.     Lord  Hale,  in  his  most  vain- 
able  treatise    {De  Jure  Mari8)y   in     unmistakable     language, 
defines  the  distinction  between  a  purpresture  and  a  nuisance,  as 
well  as  the  necessity  therefor.     He  says :  "  It  is  not  every  build- 
ing below  the  A^A-water  mark,  nor  every  building  below  the 
loW'W2Lter  mark,  that  is  ipso  facto  in  law  a  nuisance.     For  that 
would  destroy  all  the  keys  that  are  in  all  the  ports  of  England, 
for  they  a/re  all  huiU  helow  the  high-water  marky  for,  otherwise, 
vessels  could  not  come  to  them  to  unlade,  and  none  of  them  are 
built  below  the  low-water  mark.     And  it  would  be  impossible  for 
the  king  to  license  the  building  of  a  new  wharf  or  key,  whereof 
there  are  a  thousand  instances,  if  ipso  facto  a  nuisance,  because  it 
straitens  the  'port,  for  the  hmg  cannot  license  a  common  nuisance. 
Indeed,  when  the  soil  is  the  king's,  the  building  helow  the  high- 
water  Tnark  is  a  purpresture^  an  encroachm&nt  and  intrusion 
upon  the  hinges  soUy  which  he  may  either  defnolish  or  seise  or 
arrent  at  his  pleasure.'     But  it  is  not  ipso  facto  a  nuisance,  unless 
in  fact  it  be  a  damage  to  the  port  or  navigation.     In  case,  there- 
fore," adds  the  learned  author,  "of  building  within  the  extent  of 
SLport,  in  or  near  the  water,  whether  it  be  a  nuisance  or  not,  is 
qitesiio  factiy  and  to  be  determined  by  a  jury  upon  evidence,  and 
not  qitestio  jurisJ*^     If  the  distinction  given  by  this  distinguished 
jurist,  whose  statements  are  regarded  as  the  highest  authority  upon 
all  questions  pertaining  to  the  common  law,  both  in  this  country 
and  England,  are  not  sufficient  to  sustain  the  position  that  a  pu^ 
presture  is  not  per  se  a  nuisance ;  the  authorities  to  that  effect  are 
numerous. 

In  Spdm^s  Olossa/ryy  title  Purprestv/re^  he  says :  "  Where  any 
invasion  of  \hQ  jt^  pri/oatum  of  the  crown  in  arms  of  the  sea,  or 
ports,  takes  place  hy  encroachment  on  the  soU^  it  is  purpresture." 
"  Where  the^t^  pvhUcwm  is  violated  it  is  a  nuisance ;  and  it 
frequently  happens  that  a  nuisance  in  a  port  is  accompanied 
with  a  purpresture  or  encroachment  on  the  soil  of  the  crown," 
says  Sir  Alexander  Campbell, in  AUomey-Oen/eral  v.  Richards* 
in  defining  the  distinction  between  the  two  classes  of  wrongs.  In 

>  DeL  and  Had.  Canal  €k>.  o.  Law-        *  2  Anstr.  606. 
renoe,9  Sap.  Ct.  Bep.  N.  T.  (Han)  168. 
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AUoTTk^ey-Qeneral  v.  PhUpot^  there  was  no  pretense  that  the 
wharf  erected  by  the  defendants  was  any  impediment  to  naviga- 
tion, and  the  erection  was  made  by  the  permission  of  the  high 
admiral.  Bnt  no  authority  from  the  crown  was  shown,  and  the 
court  said  that  purprestures  on  navigable  rivers  ought  to  be  abated. 
They  accordingly  ordered  inquiry  to  be  made,  whether  the  erection 
was  a  purpresture,  and  it  was  afterward  so  found  to  be,  and 
abated.  It  is  the  exclusive  privilege  of  the  State  to  establish  and 
regulate  ports,  and  to  erect  wharves  between  high  and  low-water 
mark,  and  it  is  the  infringement  of  that  right,  together  with  the 
encroachment  upon  the  soil  of  the  stream,  whether  injurious  to 
navigation  or  not,  that  creates  a  purpresture.  If  it  produces  an 
injury  to  the  port,  even  though  it  in  nowise  impedes  navigation, 
it  is  both  a  purpresture  cmd  a  nuisance.*  The  reason  is,  that  the 
public  has  the  exclusive  right  in  and  over  the  property  invaded, 
and  has  the  right  to  regulate  and  control  the  use  of  the  same,  and 
public  policy  and  the  proper  protection  of  the  rights  of  individuals 
alike  require  that  no  unlicensed  or  unauthorized  interferences 
therewith  should  be  permitted.  A  contrary  doctrine  would  be 
fruitful  of  most  pernicious  results,  and  would  be  destructive  of 
the  best  interests  of  the  public ;  leaving  important  interests  to  the 
mercy  of  individual  caprice,  without  system,  and  without  legal 
restraint  or  accountability.  Where  the  interests  of  the  public 
generally  are  concerned,  it  is  never  politic  or  safe  to  leave  their 
regulation  or  control  to  individual  action,  with  all  its  diversity  of 
interests  and  selfishness  of  purpose.  Public  interests  can  only  be 
safely  protected  through  the  machinery  of  government,  which  acts 

'  2  Anstr.  607.  aaestion  of  nuisance  being,  as  laid 
*  The  City  of  Bristol  v.  Mor-  down  by  Lord  Halb,  a  qaestion  of 
gan,  cited  in  Hale's  De  Jwre  Maris,  fact  and  not  of  law.  That  may  be, 
p.  12 ;  Attorney-General  v.  John-  where  the  qaestion  is  of  naisance  only 
son,  2  Wils.  Ch.  101.  In  Attorney-  and  the  evidence  doubtfal.  Bat  the 
General  v.  Bichards,  2  Anstr.  616,  cases  cited,  and  those  which  Lord 
McDonald,  J.,  in  noting  the  distinc-  Hale  has  given  us  in  the  De  PartHms 
tion  between  purprestures  and  nui-  Maris,  clearly  prove  that,  where  the 
sanoes,  says :  "  But  it  is  argued  that  king  claims  and  proves  a  riffht  to  the 
the  prayer  of  the  bill  being  to  abate  soil,  where  a  purpresture  and  nuisance 
the  erections  as  a  nuisance,  the  court  have  been  committed,  he  may  have  a 
can  only  consider  that  question,  as  decree  to  abate  it."  And  in  this  case, 
alone  supportinff  the  relief  prayed,  upon  the  ground  of  purpresture,  the 
And  it  is  contended  that  the  court  can-  court,  as  a  matter  of  Uiw,  the  soil  be- 
not  give  such  a  decree,  or  at  least,  not  ing  the  king's,  issued  a  decree  abating 
without  the  intervention  of  a  jury,  the  the  stnictares  complained  of. 
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aa  one  mind,  and  with  resolute  purpose,  and  can  hold  all  conflict- 
ing interests  in  check,  and  regulate  and  harmonize  them,  where, 
otherwise,  there  would  be  the  wildest  discord  and  chaos. 

Seo.  481.  VeMwl  obstructing  navigstioiii,  when  a  nolBaiioo. — A  vessel, 
although  not  permanently  located  in  the  channel  of  a  stream,  if 
allowed  to  remain  there  for  an  unreasonable  period,  is  regarded 
as  a  nuisance,  for  aJl  navigable  rivers  are  highways  for  commeroe, 
and  are  subject  to  about  the  same  rules  as  highways  upon  land  in 
this  respect.  Every  person  may  use  them  for  the  purpose  of 
navigation ;  bat  their  use  must  be  reasonable,  and  such  as  not  to 
conflict  with  a  like  reasonable  use  of  them  by  others.^  A  vessel 
disabled  or  sunk  in  a  navigable  channel  by  accident  is  not  regarded 
as  a  nuisance.'  The  owner  of  a  vessel  acdderUaZly  simk  in  navigable 
water, without  default  or  misconduct  on  his  part,  is  not  bound  tore- 
move  the  vessel  if  it  is  entirely  submerged  by  the  water  wnd  Ke  has  no 
longer  the  possession  of  it.  But  if  the  vessel  is  not  entirely  sub- 
merged, or  if  he  still  retains  possession  or  control  of  it,  he  ifi 
bound  to  take  all  reasonable  and  proper  care  to  prevent  accidents 
therefrom,  and  to  remove  it  with  due  diligence.  This  duty  is  an 
incident  of  the  ownership  of  the  vessel,  consequently  it  follows 
the  title  thereto,  and  imposes  the  duties  and  liabilities  upon  a 
purchaser  of  the  wreck.*  An  obstruction  of  a  navigable  stream, 
as  logs  being  floated  to  market  for  any  considerable  period  —  as 
in  one  case  six  weeks  —  will  be  presumed  to  be  unreasonable  and 
unlawful.* 

Sbo.  482.  Floating  docks,  gtoraJionBea,  etc.—  Floating  docks,"  or 
floating  elevators,*  floating  store-houses,*  are  public  nuisances, 
although  the  one  may  be  useful  in  lifting  and  repairing  vessels, 

•  Hart  V.   Mayor,  3  Paige  (N.  Y.),        "  White  v.  Crisp.  10  Exch.  812. 
218;  Rosez'.  Miles,  4  M.  &  S.   101;        «  EnoB  z'.  Hamilton,  27  Wia.  256. 
Beach  v,  Schoff,  28  Penn.  St.  195.    Bat        *  People  v,  Horton,  5  Hon   (N.  f.), 
they  mast  be  more  than  interruptions  516. 

to  navigation.    They  mast  obstractit.  •  2  Hawkins'  P.  C,  chap.   7,  §11  ; 

SUte  V,  Babcock,  30  N.  J.  Law,  29 ;  Hecker  v.  N.  Y.  Balance  Co.,  18  How 

The  C.  D.,  Jr.  Newb.  Adm.  (U.  S.)  501 ;  Pr.  (N.  Y.)  549  ;  Neal  v.  Henry, Meig» 

Kingv.  Sanders,  2  Brevard  (S.   C),  (Tenn.),  17;  Bigelow  v.    NeweU.  10 

111.  Pick.  (Mass.)  848. 

*  Rex  V.  Watts,  2  Esp.  075 ;  Brown  ^  Wetmore  v.  Atlantic  White  Lead 
V,  Mallett,  5  C.  B.  599  ;   Cummins  v.  Ck>.,  87  Barb.  (N.  Y.)  70. 
Spraance,  4  Harr.  (Del.)  815. 
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and  the  other  in  aiding  the  lading  and  unlading  of  veBaels.  But 
it  is  the  special  province  of  the  State  to  r^olate  the  place  where 
snch  facilities  shall  be  located^  and  their  nnanthorized  erection 
and  maintenance  in  a  port  or  navigable  stream  is  both  a  pur- 
prestnre  and  a  nuisance.*  It  is  an  usurpation  of  a  public  right ; 
it  is  the  exercise  of  a  franchise  in  a  port  without  authority  of  law, 
which  is  alwavs  a  nuisance.' 

But,  while  a  wharf,  floating  dock,  or  a  vessel  unreasonably  sta- 
tioned in  a  navigable  stream,  may  be  public  nuisances,  yet,  if 
sufficient  passage  is  left  for  vessels,  no  person  has  a  right  to 
removeor  injure  them.  But  if  a  sufficient  passage  is  not  left, 
then  those  specially  injured  thereby  may  abate  the  nuisance, 
although  it  will  require  very  clear  proof  of  special  injury  to  jus- 
tify the  act,  and  injury  such  as  is  not  in  any  wise  attributable  to 
the  wrongful  or  negligent  conduct  of  the  person  abating  it/ 

Sbo.  483.  OlMrtmotioiis  over,  imd«r,  or  in  a  navigable  stream. — An  ob- 
struction of  a  navigable  stream  placed  over,  under,  or  in  it,  is  a 
nuisance.  Thus  a  bridge  erected  without  competent  authority, 
across  a  navigable  stream,  whether  it  operates  as  an  actual  ob- 
struction to  navigation  or  not,  is  a  nuisance,*  and  when  erected  by 
authority,  it  must  be  so  erected,  and  with  all  such  modem  appli- 
ances of  draws  and  machinery  as  will  make  it  as  slight  an  ob- 
struction as  possible,  or  the  authority  given  will  not  afford  pro- 
tection for  its  maintenance.*  Telegraph  wires,  gas  pipes  or  any 
thing  else  placed  in  the  bed  of  a  tidal  or  inter-State  stream,  even 
by  authority  of  the  State,  will  be  a  nuisance  if  they  in  any  meas- 
ure  interfere  with  prudent  navigation.* 

>  Hecker  «.  New  York  Balance  Co.,  ^  Oilman  «.  Philadelphia,  3  Wall.  (U. 
18  How.  Pr.  (N.  Y.)  549 ;  Penniman  v.  a )  718 ;  Jollife  v,  Wallaaey,  29  L.  T. 
New  York  Balance  Co.,  id.  40 ;  2  Haw.  (N.  S.)  692 ;  Meznphis  &  O.  R  R.  Co.  o. 
kina'P.  C.,chap.  76,  §  11 ;  AnonymouB,  Hicks,  6  Sneed  (Tenn.),  427  ;  State  o. 

1  Ross.  Cr.  &  M.  879.  Freeport.48  Me.  198  ;  State  d.  Dibble, 
*  Cominff  v.  Lowerre,  6  Johns.  Ch.    4  Jones  (N.  C),  107;  Col  ambus  Ins.  Co. 

(N.  Y. )  489.  «.  Peoria  Bridge  Association,  6  McLean 

>  Bainbridge  v,  Sherlock,  99  Ind.  864;  (U.  S.),  70;  JoUy  v,  Terre  Haute  Bridge 
Dimes  V,  Petley,  16  Q.  B.  276  ;  Har-  Co.,  id.  287  ;  Devoe  «.  Penrose  Ferry 
rington  v.  Edwards,  17  Wis.  686.  Bridge  Co.,  8  Am.  Law  Reg.  (IT.  S.) 

^Com.  f>.  New  Bedford  Bridge  Co.,    79;  works  «.  Junction  R.  R.  Co.,  6 

2  Gray  (Mass.),  889 ;  Barnes  «.  Racine,    McLean  (IT.  S.).  426 

4  Wis.  454;  Arundel  e.  MeCnlloch,  « Milwaukee  Gas-light  Co.  «.  The 
10  Mass.  70 ;  Com.  v.  Charlestown,  1  Schooner  Oamecock,  Si  Wis.  144.  In 
Pick.  (Mass.)  186.  Blanchard  «.  W.  U.  T.  Co.,  8  T.  &  C. 
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Seo.  484.  Driving  pilM  lii|  abstnottoB  of  water  from,  «raottoii  of 

•to.-~Driying  piles  in  the  channel  of  a  navigable  river,  so  as  to 
impede  navigation,  or  as  to  produce  actnal  injury  to  individual 
interests  in  the  stream  or  on  the  shore,  is  a  nuisance.^  80  is  the 
erection  of  a  jettj,  so  as  to  narrow  the  channel  of  the  stream,  or 
throw  the  water  upon  the  opposite  banks  ;*  or  the  abstraction  or 
diversion  of  the  water  of  the  stream,  so  as  to  interfere  with  its 
navigability;'  or  the  depositing  of  stone  or  any  thing  in  the 

(N.Y.),T76,  it  was  held  by  a  majority  of  and  authority,  his  dissent  was  well 

tiie  court  that  a  telegraph  wire  laid  taken.    But  this  case  was  reversed  1^ 

across  a  navigable  stream,  so  as  not  the  Court  of  Appeals,  (K)  N.  Y.  510, 

generally  to  interfere  with  navigation,  and  the  cable  held  to  be  a  nuisance, 

is  not  a  nuisance,  even  although  in  In  Milwaukee   Gas    Co.  e.   Steamer 

special  instances  it  might  obstruct  or  Oameoock,  d8  Wis.  144,  the  plaintiA 

injure  vessels  navigating  the  stream,  brought  an  action  against  the  defend- 

The  reasons  upon  which  the  court  pre-  ant  for  inluries  done  to  its  gas  pipes  in 

dicated  its  opinion  are  not  given,  and  the  bed  of  the  Menominee  river,  acrooB 

it  is  a  matter  of  no  surprise  that  they  which  they  were  laid, for  the  purpose 

are  not,  for  such  a  doctrine  finds  no  of  supplying  the  dljr  with  gas,  under 

authority  from  any  of  the  cases*  and  the  provisions  of  the  charter.     The 

would,  if  carried  out,  operate  destruc-  injury  complained  of  was  occasioned 

tively  to  the  interests  of  navigation,  by  an  anchor  dragged  by  a  boat  which 

Whether  the  telegraph  wires  were  laid  the  defendant  steamer  was    towing 

under  the  authority  of  the  State  or  down  the  river.    An  ordinance  of  the 

not  oould  not  operate  as  a  protection  city  prohibited  the    towinff  of   any 

to  the  defendant,  for  the  Hudson  river  vessel  within  limits  of  the  city,  by  any 

is  an  inter-State  navigable  stream,  and  tug  or  vessel  propeUed   by    steam, 

the  State  has  no  authority  to  permit  a  wholly  or  in  part,  with  the  anchors  of 

use  of  it,  that  operates  as  an  obstruo-  any  such  vessels  being  towed,  drag^ 

tion  or  injurv  to  navigation.    But  if  ging  on  the  bottom    of   the    river, 

the  layinff  of  the  wire  toaa  bv  author^  There  was  no  evidence  of  negligence 

ity,  and  that  authority  coula,  in  any  on  the  part  of  the  defendant,  or  that 

wise,  operate  as  a  protection,  tiieques-  the  dragging  of  the  anchor  was  not  a 

tion  is.  did  the  legislature  contemplate  proper  act  01  navigation.    The  court 

or  authorise  the  obstruction  ?    UotUd  held  that  there  could  be  no  recovery. 

the  wires  heme  been  so  laid  as  not  to  he  That  neither  a  municipal  oorpoxatioa 

an  obstmctionf     If   so,  it  must  be  or  the  State  legislature  eould  prevent, 

taken  that  the  legislature  only  author-  by  ordinances  or  laws,  the  proper  nav- 

ized  sudi  a  use  of  the  bed  of  the  igation  of  the  river  or  the  use  of  such 

stream  as  would  be  no  hindrance  or  precautions  as  proper  navigation  ren- 

injury  to  navigation.    The  fs/cX  that  dered  neoessaiy  or  advisiu)le.    In  a 

but  <me  vessel  was  injured  makes  no  word,  the  virtusl  doctrine  of  the  case 

difPerence.     The  wires  should  have  is,  that  the  rights  of  navi^tion  are 

been  so  laid  that  no  vessel  should  superior  to  any  other  uses  of  tne  stream 

be    impeded    or    injured   by  them,  and  that  all  other  uses  must  be  subor- 

BocKBB,  J.,  dissented  from  the  major-  dinate  to  and  not  an  interference  with  it 
ity  of  the  court,  and  upon  principle 

1  Walker  «.  Shepardson.  2  Wis.  884.  martin,  71  id.  140.    In  Attomev-Qen- 

*  Attomey-Qeneral  e.  Lonsdale,  L.  eral  e.  Great  Eastern  Bailroad,  L.  R.,  6 
R,  7  Eq.  Cas.  877 ;  Rex  v.  Pagham  Ch.  App.  672,  the  defendants  were 
Comm'rs  of  Sewers,  8  B.  &  C.  856.  restrained  from  taking  water  from  the 

*  Philadelphia  «.  Collins,  68  Penn.  stream  to  supply  their  station.  Med* 
St.  106 ;  City  of  Philadelphia  e.  Oil-  way  Co.  «.  Romney,9C.  B.(N.  S.)676. 
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stream  that  chokes  it,  or  in  any  manner  impairs  its  nsefohiess.^ 
The  erection  of  a  dam,'  the  building  of  a  highway  between  high 
and  low-water  mark,'  or  any  permanent  erection  of  any  kind  in, 
over  or  npon  a  navigable  stream,  without  authority  of  law,  is  a 
conmion  nuisance/ 

Sbo.  485.  Roto  In  OoIUiui  ▼•  Philadelpliia,  nJatiTe  to  dtvmnitm  of  water. 

—In  CoUin8  v.  The  Oity  of  PhiladOpUa,  68  Penn.  St.  106,  the 
rights  of  navigation,  and  the  right  of  the  public  to  use  the  water 
for  any  other  purpose  that  in  an  essential  d^ree  conflicts  with 
the  right  of  passage,  was  ably  discussed  and  determined.  In  that 
case,  the  plaintiff  was  the  owner  of  a  canal  boat,  with  which  he 
started,  on  the  Slst  of  July,  1869,  from  Port  Carbon  with  a 
load  of  coal  for  New  York.  A  severe  drought  was  prevail- 
ing, and  it  was  with  great  difficulty  that  a  supply  of  water  could 
be  obtained  for  the  defendant  dty.  The  defendant  took  water 
from  the  Schuylkill  river  for  the  use  of  the  dty,  and,  as  a  neces- 
sary precaution  against  the  calamity  of  an  insufficient  supply, 
made  arrangements  with  the  Schuylkill  Navigation  Company, 
which  controlled  the  canal,  to  draw  the  water  down  and  give  the 
defendants  a  supply,  even  at  the  expense  of  navigation.  This 
was  done,  and,  as  a  result,  the  water  was  left  so  low  that  the 
plaintiff  could  not  pass  with  his  boat  from  Manayunk,  from  the 
10th  of  August  until  the  7th  of  September.  For  the  damage 
resulting  from  this  detention  this  action  was  brought.  The  court 
very  properly  held,  and,  indeed,  it  was  conceded  upon  the  trial, 
that  the  city  might  lawfully  take  water  from  the  river  necessary 
for  domestic  use  by  its  dtizens,  but  could  not  lawfully  take  water 
therefrom  to  propel  machinery  for  the  purpose  of  forcing  the 
water  of  the  river  into  their  reservoir,  which,  in  this  instance, 
was  done,  and  which  took  thirteen  and  a  half  times  more  water 
than  for  the  reservoir,  and  which  was  shown  to  be  at  least  eight 
times  the  quantity  required  to  pass  forty  boats  a  day  through 
Pairmount  locks.     Thompson,  C.  J.,  said :  '^  If  it  was  a  supply  of 

>  Regina  «.  BtephenB,  L.  R.,  1  Q.  B.    492 ;  CliarleBtown  «.  MiddlMex.  8  Mete. 
70e ;  &giiia  e.  Bette,  16  Q.  B.  1022.        (Maes.)  202. 
*  Danbar  v.  Vinal,  2  Dane's  Abr.  S95.        '*  Wetmore  e.  The  Atlantic  Wliite 
>Kean  «.  Steteon,  5  Pick.  (Maes.)    LeadOo.,87Barb.(N.  Y.)70;  Attornej- 

General  e.  Terry,  L.  R.,  9  Ch.  App.  428. 
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water  for  domestic  pnrposee  only,  which  occasioned  the  inBuffi- 
dency  for  navigation,  tJien  the  law  of  paramount  necessity  wonld 
have  existed,  and  brought  into  play  the  doctrine  of  riparian  rights, 
and  justified  the  taking." 

Thus  clearly  i^cognizing  the  superiority  of  the  rights  of  riparian 
owners  upon  a  fresh-water  navigable  stream  to  the  necessary 
prima/ry  use  of  water,  even  as  against  the  right  of  passage ;  but 
it  must  be  remembered,  that  this  right  attaches  only  where  the 
owners  of  the  banks  a/re  riparian  owners,  and  does  not  exist,  as 
against  one  acting  under  competent  authority  from  the  State, 
where  the  State  owns  the  bed  and  shore  of  the  stream. 

Neither  does  such  a  right  exist  for  any  except  ih&prvrnary  use 
of  the  water.  If  water  is  diverted  even  for  necessary^  but  not 
dornestic,  uses,  the  diversion  is  wrongful  and  a  pubUc  nuisance, 
even  though  the  uses  to  which  it  is  applied  are  essential  and 
highly  beneficial  to  the  public.  This  was  directly  held  in  the  case 
of  The  City  of  Philadelphia  v.  OUmartvn,^  which  was  an  action 
for  damages  growing  out  of  the  same  use  of  the  water  of  the 
Schuylkill  river  as  in  the  previous  case,  except  that,  in  this 
case,  it  was  proved  that  the  water  was  not  used  entirely  for 
domestic  purposes,  but  that  the  larger  proportion  of  it  was 
used  for  baths,  cleaning  the  city,  and  for  mechanical  purposes. 
The  opinion  of  Agnew,  J.,  is  a  masterly  production,  and  the 
manner  in  which  he  disposes  of  the  intricate  questions  involved, 
and  the  nicety  with  which  he  draws  the  lines  between  the  con- 
flicting rights,  and  the  even-handed  and  exact  measure  of  justice 
which  he  metes  out,  regardless  of  consequences,  at  once  excites 
admiration  and  respect.  He  says :  "  Was  this  alleged  wrong  jus- 
tified by  an  overruling  necessity?  *  *  *  The  injury,  as 
shown  by  the  evidence  and  established  by  the  verdict,  arose  from 
the  use  of  the  Schuylkill  by  the  city  for  waieT-power,  and  not 
merely  for  consumption.  For  every  gallon  of  water  supplied  to 
the  reservoirs,  thirteen  and  a  half  gallons  were  expended  through 
the  turbine-wheels  for  driving  and  lifting  power,  and  when  com- 
mon water-wheels  were  used,  the  expenditure  was  twenty-seven 
gallons  for  power   to    every    gallon   pumped    into    reservoirs. 

J  71  Penn.  St.  160. 
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*  *  *  We  have  already  seen  that  the  city  is  a  large  vendor 
of  water,  for  all  the  purposes  of  the  arts,  mannf actnring,  bosinesB 
and  pleasure.  These  uses  are  not  domestic^  that  is,  such  as  are 
necessary  for  the  preservation  of  the  life  and  health  of  the  popu- 
lation and  their  creatures,  hut  are  simply  utilitarian  or  business 
uses^  and  far  exceed  those  needed  for  domestic  purposes.  And 
even  <m  to  those  termed  domestic^  a  distinction  must  be  noted 
between  the  use  jp^oper^  and  that  which  is  lavishly  expended  in 
pa/vement  wa^hi/ngy  ha/ihsj  etc.  It  is  perfectly  obvious,  therefore, 
that  the  city  drew  ofE  water,  not  only  for  driving  and  lifting 
power,  hut  for  a  eonsumptionfanr  heyond  am/  imperious  neces- 
sity^ and  for  purposes  wholly  subordinate  to  navigation.  *  * 
I  do  not  mean  to  draw  any  comparison  between  the  use  of  water 
for  the  great  purposes  of  industry,  wealth  and  cleanliness  of  a  city 
so  populous  as  Philadelphia,  and  the  use  of  it  for  navigation 
during  a  few  days  of  drought.  The  question  for  us,  is  thai  of 
legal  rigM^  not  compa/raiiA)e  weight.  Such  important  interests  as 
those  of  the  city  are  likely  to  lead  to  a  substitution  of  might  for 
right,  yet  they  are  not  of  that  imperUms  necessity  which  justifies 
mighty  a/nd  tv/ms  wrong  into  right  Administrators  of  the  law, 
we  cannot  bend  or  break  the  law  before  a  great  interest,  m^yre 
tha/n  we  can  one  that  is  small.  The  doctrine  of  imperious  neces- 
sity is  not  in  this  case." 

8 BO.  486.   PoUatton  of  water  of  navigable  Btream.  —  So,  too,   the 

pollution  of  the  waters  of  a  fresh-water  navigable  stream, 
whether  by  turning  into  it  the  sewage  of  a  town,^  or  the 
refuse  from  a  mill,"  which  destroys  the  value  of  the  water 
for  domestic  uses,  or  which  produces  noxious  smells  or  un- 
wholesome gases,*  is  a  public  nuisance,  and  indictable  as  such  at 
the  suit  of  the  public,  and  actionable  at  the  suit  of  every  person 
injured  thereby,*  and  there  can  be  no  public  benefits,  whether  the 
preservation  of  health  or  otherwise,  that  will  rob  such  a  use  of 
the  stream  of  the  character  of  a  nuisance.* 

>  Attomey^eneral «.  Leeds,  L.  R.,  5  ^MiUs  v.  Hall, 9  Wend.  (N.  YO  815. 

Ch.  App.  588  ;  Qoldsmid  e.  Tunbridge  ^  Attorney-General  v,  Colney  natch 

Wella,  1  id.  848.  Lunatic  Aflylnm,  L.  B.,  4Gh.  App.  146; 

*  Potter  e.  Froment,  47  Gal.  165.  Attomey-deneral  v,  Leeds,  ante. 

*  Ooldmnld  v.Tnnbridge  Wells,  ante; 
Bex  V.  Medley,  6  0.  &  P.  292. 
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Sbo.  487.  IHaolittgliig  nfiue  into^  The  difiehaiging  of  refnfieintx) 
a  navigable  stream  from  a  mill  or  brewery,  or  in  any  way  that 
fills  up  the  channel  or  renders  navigation  less  convenient,  or  that, 
by  reason  of  the  noxious  smells  emitted  therefrom,  renders  the 
nse  of  wharves  uncomfortable,  is  a  public  nuisance  and  also  a 
primate  nuisance,  and  actionable  as  such  at  the  suit  of  any  person 
injured  thereby.  And  the  fact  that  it  is  discharged  into  the 
stream  through  a  public  sewer  wiU  not  prevent  liability,  if  the 
nuisance  can  be  directly  traced,  nor  will  the  fact  that  the  refuse 
complained  of  is  mingled  with  the  common  refuse  of  the  city^ 
which,  combined,  creates  the  nuisance,  operate  as  a  defense,  where 
the  works  complained  of  produce  the  promoting  cause  of  the 
injury.^  And  the  fact  that  the  refuse  is  discharged  into  the  sewer 
by  the  permission  of  the  city  is  no  defense,  as  the  city  cannot 
license  a  public  nuisance,  and  if  it  was  shown  that  it  did,  it  would 
be  equally  liable  as  the  actual  wrong-doer.* 

Seo.  488.  Riparian  owner  may  eraot  wharf  on  tidal  stream  on  his  own 

land^- While  a  riparian  owner  upon  a  tidal  stream  has  no  property 
or  interest  in  the  stream  itself  beyond  that  of  any  other  member 
of  the  public,  yet  he  has  a  right  to  erect  a  wharf  or  make  any 
other  erection  upon  the  bank  of  the  stream,  and  to  use  the  same 
for  his  own  convenience,  or  allow  its  use  by  others  either  for  the 
landing  of  passengers  or  freight,  or  any  other  purpose  connected 
with  navigation,  and  such  use  of  his  own  property  is  no  infringe- 
ment of  a  public  right.  But  the  State  may  authorize  a  use  of 
the  Bhore  that  will  entirely  deprive  him  of  the  beneficial  use  of  his 
erections,  and  that,  too,  without  compensation  to  him  for  the  dam- 
age sustained  therefrom.' 

Seo.  480.  Not  neoessary  that  navigation  shoold  be  aotoany  obstmctad 
to  create  a  nuiaanoe.— In  determining  the  question  of  obstruction  it 

1  Manhattan  (Ha  Co.   v.  Barker,  7  *  Hudson  River  R.  B.  Co.  v.  lioeb. 

Bob,  (N.  T.  S.  C.)52d;  Hadson River  ante. 

B  R.  Co.  «.  Loeb,  id.  418;  Mayor  of  >  People  v.  Albanj,  11  Wend.(N.T.) 

New  York  «.  Baombeiver,    id.  218;  689 ;  Rex  «.  Smith,  S  Dong.  425  ;  Qoald 

Rex  V,  Medley,  6  G.  &  PT  292 ;  Regina  «.  R.  R.  Co.,  6  N.  Y  522 ;  StOTons  c  R. 

V,  Stephens,  L.  R.,  1  Q.  B.  701 ;  Rose 9.  R.  Co.,  84  N.  J.  L.  582  ;    Tomlin  «.  R. 

Groves,  5  M.  &  G.  618;  Oerrish  v.  R.  Co.,  &2  Iowa,  106;   In   re  Water 

Brown ,51  Me.  256  ;  Davis  o.  Winslow,  Commissioners,  8  Ed.  Ch.  (N.  Y.)  290  : 

id.   289;    Bmcklesbank  v.   Smith,  2  Lansing  o.  Smith.  8  Cow.  (N.  Y.)  146; 

Burr.  656  ;  Rex  «.  Haddock,  And.  187.  S.  C,  4  Wend.  (N.  Y.)  9- 
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18  not  necessary  that  vessels  should  be  actually  obstructed  in  the 
navigation  of  the  stream  or  harbor ;  it  is  enough  if  navigation  is 
rendered  less  convenient  or  less  safe  than  formerly.  What  the 
public  are  entitled  to  i&free  navigation  and  immunity  from  arti- 
ficial impediments  or  dangers.  If  navigation  In  ordinary  times 
is  not  impeded,  or  if  it  is  not  rendered  more  perilous,  yet,  if  by 
reason  of  the  erection  of  the  structure,  or  the  use  of  the  shores 
vessels  in  times  of  storm  or  "  stress  of  weather "  are  in  any 
measure  exposed  to  perils  that  did  not  exist  before,  or  if  they  are 
thereby  deprived  of  a  retreat  in  times  of  a  storm  or  otherwise, 
the  structure  is  an  impediment  and  a  nuisance,  as  much  as  though 
it  was  an  actual  obstacle  in  the  way  of  ordinary  navigation/  The 
rule  in  this  respect  was  well  given  by  Abbott,  Ld.  Ch.  J.,  in  Rex 
V.  Oroavenor  et  al,y  previously  referred  to.  He  said  :  "  The  pub- 
lic have  a  right  to  all  the  convenience  which  the  former  state  of 
the  river  afforded,  unless  by  the  change,  some  greater  degree  of 
convenience  is  afforded.  It  is  said  that  in  stormy  weather  vessels 
might  have  entered  the  recess  and  found  shelter  between  the  two 
projections  at  spring  tides  for  some  time,  at  neap  tides  for  a  shorter 
space  of  time.  Now,  although  they  were  not  able  to  enjoy  this 
benefit  at  all  times,  yet  if  they  could  derive  benefit  from  it  for  the 
space  of  two  hours  each  tide,  they  are  entitled  to  that  advantage, 
unless  the  want  of  it  be  compensated  by  some  superior  advantage 
resulting  from  some  alteration.  *  *  ^  Although  the  benefits 
which  were  enjoyed  before  the  erection  were  limited  to  particular 
times  and  seasons  of  the  weather,  and  were  enjoyed  but  occasion- 
ally yet  the  public  is  not  to  be  deprived  of  them  by  the  erection 
of  a  wharf  for  mere  private  convenience." 

Sbo.  490.  Right  of  lipaxlan  own«r  who  owns  ad  mediiim  filinm  aqiUB. — 

On  fresh-water  navigable  streams,  where  the  riparian  owner 
owns  to  the  center  of  the  stream,  or  where  his  title  extends  to 
low-water  mark,  the  riparian  owner  may  erect  wharves,  docks, 
piers,  slips,*  or  even  maintain  a  floating  dock,  provided  he  does 
not  thereby  mat&riaUy  interfere  with  the  free  navigation  of  the 

'  Commonwealth  v.  Crowningshield,  *  Balnbridge  v.  Sherlock,  20  Ind. 
3  Dane's  Abr.  697 ;  Rex  v.  GioBvenor,  864 ;  Moore  v.  Board  of  Gommiaaionerfl, 
2  SUr.  61  83  How.  Pr.  (N.  Y.)  184. 
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Btream/  He  has  a  property  in  the  stream  by  virtae  of  his 
ownership  of  the  alveus  thereof,  and  the  State  cannot  pursne  him 
for  ^pwrprest/wre  so  long  as  he  confines  his  use  of  the  same  to  the 
part  of  the  bed  of  the  stream  covered  by  his  tide,  nor  for  a  nui- 
sance, unless  he  encroaches  upon  the  stream  to  such  an  extent  as 
to  prevent  the  free  passage  of  the  species  of  craft  which  can  navi- 
gate it.'  In  a  case  decided  in  Massachusetts  as  early  as  1796 
this  doctrine  was  recognized.  Tn  order  to  a  proper  understand- 
ing of  the  case,  it  should  be  stated  that  in  that  State  under  the 
colonial  ordinance  of  1641  an  owner  of  land  upon  the  sea  or  tidal 
streams  is  made  a  riparian  proprietor  and  holds  the  cdveus  thereof 
to  a  distance  of  one  hundred  rods  from  high-water  mark.  His 
right  therein,  however,  was  qualified  to  a  use  of  the  interest  in 
the  bed  of  the  stream  that  did  not  conflict  with  the  public  use  of 
the  stream  for  the  purposes  of  navigation.  This  ordinance  was 
afterward  repealed,  but  AngeU  says  in  his  work  on  Tide  WaUrSj 
p.  225,  that  "  from  that  time  to  the  present,  an  usage  has  pre- 
vailed, which  now  has  the  force  of  a  local  common  law,  that  the 
owner  of  land  bounded  on  the  sea  or  salt-water  shall  hold  to  low- 
water  mark  as  provided  by  the  terms  of  the  ordinance."  In  the 
case  referred  to,  the  defendant  was  indicted  for  obstructing  a  navi- 
jrable  river  by  the  erection  of  a  wharf,  and  it  appeared  that  a  part  of 
the  wharf  was  belo  w  low- water  mark.  He  contended  that,  although 
his  wharf  extended  beyond  low- water  mark,  yet  it  could  not  be 
regarded  as  a  nuisance  and  an  injury  to  the  public,  and  that,  as 
the  channel  alleged  to  be  obstructed  only  led  into  a  small  dock, 
inclosed  with  wharves  of  private  persons,  the  injury  complained 
of,  if  any,  could  only  be  made  the  groun4  of  a  civil  remedy. 
The  court  held^  however,  that  being  an  arm  of  the  sea,  its  obstruc- 
tion was  an  indictable  offense,  but  charged  the  jury  that  it  was  no 
obstruction,  and  consequently  not  a  nuisance,  if  a  sufficient  pass- 


1  Wetmore «.  Atlantic  Wliite  Lead  This   doetriae   ia    reoogntied  in  the 

Co.,  37  Barb.  (N.  Y.)  70; Rogers  v.  United  Sutes  courts,  and  is  applied 

Barker,  81  id.  447 ;  Hart  v.  Mayor,  etc.,  to  such  atractures  as  are  erected  under 

9  Wend.  (N.  Y.)  571.  authority  from  the  State.    Packet  Co. 

*  Hogg   V.   Zanesville    Canal    Co.,  v.  Peoria  Bridge  Asao.,   88  HI.   467; 
Wright  (Ohio),  139;  Jones  v.  Petti-  United  States  v.  R.  R.   Bridge  Co.,  6 
bone,  2  Wis.  806 ;  Yates  v,  Judd,  18  McLean  (U.  8.),  617;  WUlson  v.  Black- 
id.  118 ;  Walker  v.  Shepardson.  4  id.  bird,  etc.,  2  Pet.  (U.  S.)  245. 
486  ;  Lorman  v.  Benson,  8  Mich.  18. 
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age  way  was  left  for  the  pubKc.     The  jury  having  viewed  the 
premises  found  that  the  wharf  was  an  obstruction  to  the  extent  ^ 
of  that  portion  of  it  which  extended  into  the  channel.^ 

Seo.  491.  Ownor  is  veiUd  with  natural  franohiM.  — The  ownership 

of  the  aheics  of  the  stream,  whether  to  the  center  thereof  or 
only  to  low  water  mark,  carries  with  it  the  exclusive  right  to 
use  the  shore  and  bed  of  the  stream  for  every  purpose  for 
which  it  can  be  used,  not  inconsistent  with  the  public  ease- 
ment therein.  It  gives  the  exclusive  right  to  build  wharves, 
docks  and  slips  opposite  the  banks,  and  even  the  State  cannot 
divest  the  owner  of  the  banks  of  this  right,  without  proper  com 
pensation.'  But  the  right  to  nse  the  stream  by  the  riparian 
owner,  or  to  make  erections  of  any  kind  therein,  is  confined  to 
such  a  nse  and  such  erections  as  shall  not  hinder  or  obstruct  navi- 
gation. If  erections  are  made  that  interfere  with  free  passage 
npon  the  stream,  they  are  public  nuisances.'  The  rights  of  the 
riparian  owner  on  this  class  of  streams  are  in  the  nature  of  a 
natural  frcmchise,  but  it  is  not  a  franchise  that  warrants  the  use 
of  the  stream  by  him,  that  essentially  interferes  with  free  navi- 
gation. But  the  right  is  construed  to  cover  the  privilege  of 
erecting  wharves  and  other  aids  to  commerce,  that  do  not  mcUeri- 
ally  impair  the  navigability  of  the  stream,  and  there  can  be  no 
good  reason  why  the  same  rule  should  not  prevail  as  to  such 
erections,  as  is  held  by  the  Federal  courts  in  reference  to  erections 

*  See  also  Commonwealth  V.Wright,  Walker  v,  Shepardson,  4  id.  486; 
3  Am.  Joriflt,  185 ;  Thach.  Gr.  Ga.  211 ;  Bainbridge  v.  Sherlock,  29  Ind.  864. 
Qmj  V.  Bartlett,  20  Pick.  (Masa)  186.  *  Walker  v,  Shepardson,  2  Wis. 
In  Aastin  v.  Carter,  1  Mass.  281,  it  was  884 ;  Dutton  v.  Strong,  1  Bl.  (U.  8.) 
held  that  the  riparian  owner  had  a  28.  But  the  State  may  regulate  the 
right  to  exclade  the  public  entirely  erection  of  wharyes  on  all  such 
from  all  the  waters  covered  bj  his  streams.  Id.  Bat  in  Wisconsin  it  is 
title.  See  also  Barker  v.  Bates,  18  held  that  dock  lines  cannot  be  estab- 
Pick.  (Maes.)  255 ;  Com.  v.  Charles-  lished  on  such  streams,  without  com- 
town,  1  id.  180.  But  this  doctrine  is  pensation.  Walker  v,  Shepardson,  4 
not  now  held  in  Massachusetts,  and  a  Wis.  486.  So  in  Ohio,  Walker  v. 
riparian  owner  who  should  now  at-  Board  of  Public  Works,  16  Ohio,  540, 
tempt  to  exclade  the  public  from  the  it  was  held  that  the  legislature  can. 
use  of  waters,  in  fact  navigable,  even  not,  by  declaring  a  river  navigable, 
thoQgh  only  for  small  pleasure  boats,  deprive  a  riparian  owner  of  his  rights 
wo  aid  be  held  chargeable  for  a  nui-  in  the  stream  without  compensation, 
sanee.  Attorney-General  v.  Woods,  See,  also,  Morgan  v.  King,  85  N*.  Y. 
106  Man.  486 ;  11  Aol  Rep.  880.  454 ;  Del.  &  Hud.  Canal  Go.  v.  Law.. 

*  Tates  V.  Miiwaakie,  10  WaU.  (XT.  rence,  9  N.  T.  S.  C.  164. 
8.)  407 ;  Tates  v.  Jadd,  18  Wis.  118 ; 
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made  upon  tidal  and  inter-State  Btreams,  by  authority  from  the 
State.  That  is,  that  erections  made  by  the  riparian  owner  in  aid 
of  commerce,  and  for  the  convenience  of  navigation,  will  not  be 
held  pablic  nuisances,  unless  they  rriateriaiU/y  intef  rere  with  navi- 
gation, and  that,  in  determining  the  question,  the  relative  con- 
venience and  inconvenience  arising  from  the  structure  will  be 
taken  into  account.^ 


Sbo.  492.  Dootrim  of  Delawara  A  Badaan  Oanal  Oa  ▼.  Iat 

In  the  case  of  Ddama/re  <&  Hudson  Ccmal Oo.  v.  Lanorence*  the 
plaintiffs  brought  an  action  against  the  defendant  for  erecting  a 
wharf  on  Kondout  creek,  a  tributary  of  the  Hudson  river,  and  in 
which  the  tide  ebbed  and  flowed  beyond  the  point  where  the 
wharf  was  erected.  It  appeared  that  the  plaintiffs  were  largely 
engaged  in  navigation  on  the  creek  in  question,  in  the  transpor- 
tation of  coal  and  other  merchandise,  and  employed  a  large  num* 
ber  of  boats  in  the  business.  The  defendant  was  the  owner  of 
a  tract  of  land  bordering  on  the  creek,  and  held  a  patent  from  the 
State  conveying  him  to  low-water  mark,  and  beyond  the  outer 
limits  of  his  wharf.  It  was  found  by  the  referee  that  the  wharf 
would  be  an  obstruction  to  navigation,  and  upon  these  facts  the 
plaintiff  claimed  that  the  defendant  should  be  enjoined  from  the 
erection  and  completion  of  the  wharf.  It  will  be  observed  that 
it  was  not  found  that  the  wharf  would  be  a  material  obstruction 
to  navigation,  or  that  it  would  be  more  than  a  simple  inconven- 
ience thereto.  The  cause  was  heard  at  General  Term  and  the 
court  held  that  the  plaintiff  having  derived  his  title  from  the 
State,  and  being  a  riparian  ovmer  by  virtue  of  his  ownership  pf 
the  shore,  between  high  and  low-water  mark,  was  thereby  vested 
with  a  franchise  which  justified  and  protected  him  in  the  erection 
of  a  wharf  opposite  his  banks,  which  did  not  maieriaUy  interfere 

1  Devoe  «.  Penrose  FerrvBridge  Oo.,  g&tion.  But,  when  the  obetrnotion  ia 
2  Am.  Law  Reg.  (U.  S.)  79.  In  The  actually  shown  to  be  a  nuisance,  no 
Passaic  Bridges,  3  Wall.  (U.  8.)  782,  it  calculations  or  comparisons  will  be 
was  held  that  a  bridee  erected  over  a  made  between  the  injuries  and  benefits 
navintble  stream  subject  to  Federal  produced  thereby.  Works  v.  Junction 
juriMiction,  under  authority  of  the  B.  B.  Co.,  5  McLc«n  (U.  8.),  425 ;  Mis- 
State  could  not  be  regarded  as  a  nui-  sissippi  ft  Missouri  B.  R.  Co.  v.  Ward,  S 
sance,  when  the  benefit  to  the  public  Bl.  (if.  8.)  485;  Pennsylyania  «.  Wheel- 
therefrom  is  equal  to  the  obstruction,  inff , etc.  ,Bridge  Co. ,  13  How.  (U.  8. )  519. 
provided  room  is  left  for  proper  navi-        '  9  N.  T.  8.  C.  168. 
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with  the  navigation  of  the  creek,  and  that  the  simple  finding  by 
the  referee  that  the  wharf  would  be  an  obstmction,  without  the 
further  finding  that  the  obstruction  would  be  material^  would  not 
justify  an  injunction  restraining  the  defendant  from  maintaining 
or  completing  his  wharf.  The  judgment  was  affirmed  in  the 
Court  of  Appeals,  but  it  is  somewhat  difficult  to  believe  that  that 
court  adopted,  or  intended  to  adopt,  the  doctrine  laid  down  by 
PoTPEB,  J.,  in  his  opinion,  in  its  full  extent,  if  it  was  intended  by 
him  to  give  it  application  upon  tidal  and  non-tidal  streams,  with- 
out reference  to  the  question  of  riparian  ownership,  particularly 
when  such  a  position  would  operate  directly  to  overthrow  the 
rule  adopted  in  the  case  of  People  v.  VomderhilV  But  I  do  not 
apprehend  that  the  learned  judge  intended  to  hold  that  such  a 
rule  prevails  in  reference  to  unauthorized  obstructions.  Stripped 
of  some  of  the  dicta  engrafted  into  his  opinion  by  Potter,  J., 
which  is  calculated  to  mislead,  and  some  errors  that  doubtless 
arose  from  a  misconception  of  the  doctrine  in  reference  to  pur- 
prestures,  which  were  probably  gathered  from  the  opinion  in 
People  V.  Va/nderhiltj  where  the  court  did  not  define,  although  it 
doubtless  had  in  view,  the  distinction  between  an  ordinary  pur- 
presture  and  a  purpresture  injurioua  to  a  party  the  judgment  in 
the  case  can  be  supported,  consistently  with  authority ;  but  when 
it  is  attempted  to  give  the  doctrine  announced  general  applica- 
tion, it  is  clearly  in  conflict  with  the  best  considered  cases  of  the 
courts,  both  of  this  country  and  England.  In  this  case,  the  de- 
fendant, by  his  grant  from  the  State,  was  made  a  riparian  owner, 
and  was  vested  with  all  the  powers  and  privileges  of  a  riparian 
owner  upon  a  fresh-water  stream,  whose  title  covers  the  bed  of  the 
stream.  By  virtue  of  that  ownership  he  clearly  had  the  right  to 
erect  a  wharf  in  front  of  his  lands  upon  hie  ovm  eoUy  that  did  not 
maleriaUy  interfere  with  navigation,*  but  independent  of  the 

>26K.  y.  287.  Bon,  8  Mich.   18.     The    rule  is,  in 

*  Walker  c/.  ShepardflOD,  4  Wifl.  486;  reference  to  Btreama  over  which  the 

Mariner  v.  Schalte,  18  id.  692 ;  Har-  title  of  the  riparian  owner  extends  to 

rington  v.  Edwards,  17  id.  586 ,  Chap-  the  center  of  the  stream,  that  he  may 

man  v.  R.  B.  Co.,  88  id.  629 ;  Tates  v.  make  any  use  of  the  stream  not  in- 

Jadd,  18  id.  118;  Schnrmeierv.  R.  R.  consistent    with,  or  operating  as  an 

Co.,  10  Blinn.  82 ;  Bainhridge  «.  Sher-  obstruction.     Middleton  v.  Flat  River 

lock,  29  Ind.  864;    Cox   v.    Bute,   8  Booming  Co.,  27  Mich.  588 ;  Dutton  v, 

Blackf.  (Ind.)  193  ;  Yates  v,  Milwaukie,  Strong.  1  Black  (TJ.  S.),  81. 

10  Wall.  (tr.  S.)  497;   Lormanu.   Ben-  In  Rice  tj.  Huddiman,  10  Mich.  120. 
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grant,  it  is  clear  that  he  conld  not  have  erected  a  wharf  there, 
whether  it  materially  interfered  with  navigation  or  not  The 
slightest  encroachment  would  have  been  a  pv/rpresbwre^  and 
according  to  the  doctrine  of  People  v.  YcmderbiUy  a  public  nui- 
sance, a%  being  an  injury  to  the  port.  But  it  would  seem  that 
there  was  still  another  ground,  in  the  case,  which  the  court  re- 
garded as  fatal  to  the  plaintifPs  recovery,  and  that  is,  that  the 
case  did  not  show  that  the  plaintiff  sustained  any  such  special  or 
pa/rtiovlaT  damage,  as  entitled  him  to  maintain  a  private  action 
for  relief.  The  damage  found  by  the  referee  was  only  such  in- 
convenience as  every  person  navigating  the  stream  was  subjected 
to,  and  the  fact  that  they  were  largely  engaged  in  the  navigation 
of  the  stream,  placed  them  in  no  better  position,  than  as  though 
they  were  simply  the  owners  of  a  single  vessel,  unless  they  show 
that  they  sustained  some  special  damage  therefrom,  that  made 
ihi^prMio  nuisance  sl private  nuisance  as  to  them.^ 

Manniko,  J.,  says:    "WliarreB  and  penon  who  interferes  therewitli,  by 

piers  are  almost  as  necessary  to  navi-  mooring  bis  boat  unreasonably  oppo- 

f nation  as  vessels  and  shipyards.  *  *  site  thereto,  is  liable  for  the  injaiy. 

t  seems  to  me  on  principle,  as  well  as  Bainbridge  v.  Sherlock, 29  Ind.  864; 

reason ,  that  the  owner  of  the  shore  Rice  v,  Raddiman,  ante.  A  wharf  boat 

has  the  right  to  use  the  adiacent  bed  is  not  necessarily  anoisance;  whether 

of  the  lake  for  that  purpose.    Martin,  it  is  or  not  is  a  question  of  fact,  and, 

J.,  in  the  same  case,  says:     "The  even  if  it  is,  it  cannot  be  injured  or 

riparian  owner  has  the  right  to  con-  removed  by  any  one  navigating  the 

struct  wharves,  buildings  and  other  stream,  unless  it  operates  as  an  actual 

improvements  in  front  of  his  land,  so  hindrance  to    him.     Bainbridge    v. 

long   as   the  public   servUttde  is  not  Sherlock,  ante.    All  actual  hindrances 

tliereby   impaired,"     Not  only  have  or  obstructions  to  navigation  are  public 

the  riparian  owners  a  right  to  erect  nuisances.    Williams  v.  Wilcox,  8  Ad. 

wharves,  but  they  have  aright  to  have  &  £1.  814 ;  Knox  i/.Chaloner,  43  Me. 

the  access  thereto  kept  open.    Irwin  IGO. 
V.  Dixion,  9  How.  (U.  S.)  83,  and  any 

^  Harvard  CoUege  v.  Steams,  16  is,  though  nominaUy  acting  on  his 
Gray  (Mass),  1  ;  see  chapter  on  "  Pri-  own  account,  treated  as  acting  in 
vate  Actions  for  Public  Nuisances;**  behalf  of  all  who  may  be  injured 
Atkinson  v.  Philadelphia  ft  Trenton  thereby.  MiBsiasippi  t  Missouri  B. 
R.  R.  Co.,  14  Haz.  Pa.  Reg.  10.  But  if  R.  Co.  e.  Ward,  3  Black  (U.  S.),  486. 
the  plaintiffs  were  hindered  and  de-  The  rule  is, that  in  order  to  entitle 
layed  in  their  business,  and  suffered  a  person  to  maintain  a  bill  for  an  in- 
pecuniary  loss  therefrom,  there  would  junction  to  restrain  a  public  nuisance, 
seem  to  be  no  good  reason  why  they  he  must  sustain  some  special  damage, 
might  not  be  said  to  have  a  right  to  so  that  the  obstruction  may  fairlv  be 
maintain  the  action.  Powers  v.  Irish,  said  to  be  a  pnwste  nuisance  as  to  nim, 
28  Mich.  429  ;  Yolo  v.  Sacramento,  and  it  would  seem  that  any  actual 
36  Cal.  193.  A  plaintiff  seeking  to  pecuniary  injury  is  sufficient,  and,  if 
enjoin  a  public  nuisance  from  which  the  nuisance  is  continuous,  and  likely 
he    has    sustained    special    damage,  to  be  constantly  recurring,  an   injunc- 
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Sbo.  498.  QoABtioii  of  nnlMnoe  om  of  fiict.— The  question  of  nui- 
sanoe  arising  from  an  authorized  obstraction  is  always  a  question 
of  fact  to  be  detennined  by  the  jury  in  each  case,  under  proper 
instructions  from  the  court,'  and  no  definite  rule  can  be  given  by 
which  to  determine  whether  or  not  an  obstruction  in  a  given  case 
is  a  material  obstruction.  This  must  necessarily  depend  upon  a 
variety  of  questions.  First,  Whether  the  person  making  the 
obstruction  is  a  riparian  owner.  Second,  Whether  it  interferes 
with  the  free  passage  of  boats.  Third,  Whether  it  produces  in- 
convenience to  navigation.  Fourth,  Whether  it  impairs  the 
safety  of  navigation.  Fifth,  Whether  it  deprives  vessels  or  boats 
of  any  material  advantage,  such  as  shelter,  tacking,  etc.  Mere 
inconvenience,  produced  by  the  erection,  is  not  enough ;  i^  must 
be  of  such  a  character  as  to  amount  to  a  material  obstacle 
thereto,  either  by  narrowing  the  channel  or  depriving  navigators 
of  some  advantage  that  existed  before,  or  by  impairing  the  safety 
of  vessels  while  skillfully  navigating  the  stream,  and  such  as  is 
not  necessarily  incident  to  the  exercise  of  the  authority  at  all.* 

tion  will  generally  be  granted.  Works  In  Dobson  v.  Blackmore,   9   Ad.  A 

9.  Junction  R  R  Co.,  5  McLean  (U.  £1.  (N.  6.)  991,  it  was  held  that  the 

S.),  425 ;  Pennsylvania  V.    Wheeling,  plaintiff  was  entitled   to    recover   for 

etc.»  Bridge  Co.,  13  How.  (U.S.)  519 ;  injuries  sostained  by  a  floating  wharf, 

R.  R.  Go.  «.  Ward,  2  Blaick  (U.   S  ).  so  located  upon  the  river  as  to  prevent 

485  ;  Spooner  v,  McConnelL     1  Mc-  access  to  the  plaintiff's  premises.  The 

Lean  (U .  S.),  888;  Irwin  v.  Dixion,  9  ^peeioJ  injury  alleged   was  the  extra 

How.  (U.  S.)  10 ;  Georgetown  «.  Canal  expense  incurred  oy  the  plaintiff,  and 

Co.,  12  Pet.  (U.  S.)  91.    It  is  only  by  time  consumed  in  going  a  longer  route, 

virtue  of  special  and  individual  in-  The  court  held  tliis  such  particular 

juries,  that  a  court  can  give  relief  to  a  damage  as  made  the  nuisance  private 

private  person  afi^ainst  a  public  nul-  as  to  the  plaintiff.     In  Rose  v.  Miles, 

sanoe.    Illinois  &  St.  Louis  R.   R.  &  4  M.  ft  S.  101,  the  defendant  moored 

Canal  Co.  v.  St.  Louis,  5  Chicago  Leg.  his  barges  In  such  a  manner  as  to  cut 

News,  49  ;  see  Parrish  v,  Stephens,  1  off  access  to  plaintiff's  piemises,  and 

Oregon,  78.  he  was  compelled  to  carry  his  goods 

In  Jolly  V.  Terre  Haute  Drawbridge  around  it.  Lord  Ellbnborouoh  said, 

Co.,  6  McLean  (U.  S.),  237,  the  plaint-  "If  a  man's  time  or  his  money    are 

lff*s  vessel  was  actually  injured  by  worth  any  thing,  it  seems  to  me  that 

the  obstruction,  while  being  skillfully  the  plaintiff  has  sustained  particular 

navigated.     In  Columbus  Ins.   Co.  v.  damage."  In  Rosev.  Groves,  5  M.  & 

Peoria  Bridge  Association,  6  id.  70,  G.  518,  the  plaintiff  was  held  entitled 

Drumkond,  J.,   laid  down  the   rule  to  recoyer  f or  loss  of  custom  as  an  inn- 

that  no  recovery  can  be  had  for  delay  keeper  by  reason  of  the   placing    of 

and  risk  that  is  Inseparable  from  that  timbers  in  the  stream  so  as  to  prevent 

which  ia  covered  by  authority  to  erect  access  to  his  inn. 
the  obstruction, 

*ThePassidcBridge8,8WalI.(n.8.)    877;  Del.  ft  Hud.  Canal  Co.  v.  Law- 
782 ; Morgan  v.  King,  18  Barb.  (N.T.)    renoe,  9  N.  Y.  S.  C.  168. 

*  Parrish  «.  Stevens,  1  Oregon,  72. 
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But  when  an  obetruction  is  tmatUhorised,  as  a  wharf  erected 
between  high  and  low- water  mark  on  a  ticlal  stream,  or  upon  a 
fresh-water  navigable  stream,  when  the  owner  of  the  banks  is 
restricted  to  high-water  mark,  it  is  a  public  nuisance,  whether  it 
materially  obstructs  navigation  or  not,  the  question  is,  whether  it 
is  an/y  obstruction,  and  the  question  of  relative  benefit  will  not 
be  considered.     It  is  a  nuisance  ^^  se.^ 

In  a  case  decided  in  the  £nglish  Court  of  Chanoeiy  Appeals, 
Attorney 'General  v.  Terry y*  the  court  again  disapproved  of  the 
doctrine  of  the  case  of  JSeos  v.  Russell^*  and  held  that,  where  a 
wharf-owner  drove  piles  into  the  bed  of  thq  river,  extending  his 
wharf  so  as  to  occupy  three  feet  out  of  a  breadth  of  about  sixtj 
feet  available  for  navigation,  it  was  a  nuisance,  and  the  court,  in 
disposing  of  the  question,  refused  to  consider  the  benefit  of  the 
extension  to  his  trade,  and  held  it  a  nuisance,  even  though  no 
actual  obstruction  to  navigation  was  occasioned. 

A  similar  doctrine  was  held  in  the  United  States  Supreme 
Court/  Where  the  public  right  of  free  navigation  is  taken  awaj^ 
and  the  power  of  removing  obstructions  is  vested  in  the  hands  of 
conservators  of  the  river  by  statute,  there  can  be  no  redress  bj 
way  of  action  on  account  of  any  disturbance  of  the  individual 
right  The  individual  grievance  is  only  accessoiy,  and,  the  prin- 
cipal being  taken  away,  the  accessory  follows.'  There  is  a  dis- 
tinction in  this  respect  between  duties  imposed  by  statute  on  trus- 

« People  V.  Vanderbllt,  26  N.  T.  287;  (Mass.)  806 ;  Pennirrlvania  «.  Wheel- 
Rex  V,  Ward,  4  Ad.  A  El.  884 ;  Attor-  inff  Bridge  Co.,  18  How.  (U.  8.)  519 ; 
nej-General  v.  RichardB,  2  Anatr.  608 ;  ColambuB  Ibb.  Go.  v.  Peoria  Bridge 
Bainbridge  «.  Bherlock,  29  Ind.  864.  Association,  6  McLean  (XT.  S.),  200 ; 
In  City  of  Bristol  v,  Morgan,  cited  2  Qunter  v,  Qeaiy,  1  Oal.  462 ;  Bailer 
Anstr.  608,  the  defendant  erected  v.  State,  6  Ind.  166 ;  Langhlin  e.  1a- 
houses  on  the  banks  of  the  Awm  so  as  masco,  id.  228  ;  Atlee  e.  F^udcet  Co.,  U. 
to  straighten  the  river,  and  this  was  S.  S.  C.  March,  1878;  Geiger  «.  Fllor.  8 
held  to  be  a  purpresture,  and  the  Fla.  825 :  Naglee  «.  iD^ersoU,  7  Pe&n. 
hoases  were  abated  as  audi  under  an  St.  185;  Newark  Plankroad  Co.  v.  El- 
order  of  the  court.  In  a  similar  case,  mer,  1  Stockt  (N.  J.}  764 ;  Cox  v.  The 
The  Town  of  Newcastle  c.  Johnson,  a  State,  8  Blackt  (Ind.)  198;  Barnes  «. 
similar  doctrine  was  held,  2  Anstr.  Racine,  4  Wis.  464;  Reynolds  e.  Clarke, 
608.  Opinion  of  BIartin.  C.  J.,  in  1  Plttsb.  (Penn.)  9. 
Rice  V,  Ruddiman,  10  Mich.  125,  re-  •  L.  R.,  9  Ch.  App.  438. 
ferred  to  and  approved  bv  Qbbgobt,  •  6  B.  A  C.  666. 
C.  J.,  in  Bainbridge  v.  Sherlock,  29  ^  Atlee  v.  Packet  Co.,  21  Wall.  (tJ. 
Ind.  864 ;  Gold  v.  Carter,  9  Humph.  S.)  889. 

(Tenn.)  869  ;  The  People  v.  St.  Loois,  *  Eeams  v,  Cordwainen'  Co.,  6  C.  B. 

10  m.   851 ;     Belman  «.   Wolfe,   27  (N.  8.)  88a 
Texas,  68 ;  Garey   «.  Ellis,  1  Cnsh. 
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teee  or  oommissioners  for  the  pnipoee  of  rendering  a  river  navi- 
gable and  nothing  more,  and  who  hav«  no  interest  in  the  soil  of 
the  river/  and  duties  imposed  for  other  purposes  also,  as  of  drain- 
age.* A  statute  empowering  a  corporation  to  remove  obstructions 
in  a  navigable  river,  giving  compensation  to  the  owners  of  the 
soil  where  the  obstructions  are  situate,  does  not  constitute  them 
conservators  of  the  river." 

Sec.  494.  Ii^JnriM  to  land  from  the  «reotioii  of  gzoiwi,  Boa-walb  and  de- 
f«iuMB  against  tidas  and  oonrenta.— Every  proprietor  of  land  exposed 
to  the  inroads  of  the  sea  may  erect  on  his  own  land  groins,  or 
other  reasonable  defenses,  for  the  protection  of  his  land  from  the 
inroads  of  the  sea,  although,  by  so  doing,  he  may  cause  the  sea  to 
flow  with  greater  violence  against  the  land  of  his  neighbor,  and 
render  it  necessary  for  the  latter  to  protect  himself  by  the  erec- 
tion of  similar  sea  defenses.  '^Each  land-owner  has  a  right  to 
protect  himself,  but  not  to  be  protected  by  others,  against  the 
common  enemy."  But  a  man  has  no  right  to  do  more  than  is 
necessary  for  his  defense,  and  to  make  improvements  at  the  ex- 
pense of  his  neighbor/ 


OH  AFTER  FIFTEENTH. 

SMOKB. 

8bc.  4M,  Right  to  the  air  in  its  natural  purity. 
Sbc.  496.  The  right  to  pure  air  not  an  absolute  right. 
Sbc.  407.  Impregnations  that  are  actionable. 

Sec,  408.  Beasonable  uses  of  property  for  ordinary  purposes  exceptional. 
Sbc.  400.  Steam  engine,  use  of,  nuisance,  when  ?    Sampson  v.  Smith. 
Sac.  600.  Blacksmith  shop,  nuisance  in  some  localities.    Whitney  v.  Bartholo- 
mew. 
Sbo.  501.  Use  of  fuel  that  develops  dense  smoke.    Rhodes  e.  Dunbar. 
Sbc.  602.  Ordinary  uses  must  be  reasonable. 
Sbc.  608.  Smoke  that  vitiates  taste,  a  nuisance.    Savile  v.  Kilner. 
Sbc.  504.  Pungent  smoke,  soiling  clothes  hung  out  to  dry.  Cartwright  e.  Gray. 

>  Cracknell  e.  Mayor  of  Thetford,  L.  *  Exeter  e.  Bvon,  L.  R.,  10  Eq.  Gas. 

R..4C.  P.  020.  283. 

'Parrett  Nayigation  Go. «.  Robins,  ^Rex  e.  Pagham    Commissioners, 

10  M.  ft  W.  608.    See  Holt  v.  Corpora-  etc.  ,8  B.  ft  C.  880. 
tlon  of  Rochdale,  L.  P.,  10  Eq.  Cas. 
864. 
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Sbc.  605.  Smoke  alone  as  a  nuiBanoe. 

Sbc.  606.  Smoke  alone,  or  noiae  al<me,  maj  be  a  nniaanoe-  Crump  e.  Lunbert. 

Sbc.  607.  Smoke  that  injaree  property  or  impairs  its  enjojment. 

Sbc.  606.  Impregnation  of  air  with  smoke,  gas  and  dost.     Hutchinsv.  Smith. 

Sbc.  609.  Interference  with  ordinary  physical  comfmt.     Walter  v.  Selfe. 

Sbc.  510.  Delicate  character  of  property  affected,  no  defense.  Oooketi  Forbes 

Sbc.  611.  Diminution  of  vaiae  of  property  not  enough. 

Sbc.  513.  The  disparity  in  pecuniary  loss  no  defense. 

Sbc.  618.  Impregnation  of  the  air  with  dust  or  chaff. 

Sbc.  514.  Fact  that  trade  is  lawful  no  defense. 

Sbc.  615.  Brick  burning  as  a  nuisance. 

Sbc.  616.  Fact  that  premises  produce  brick-day  no  defense. 

Sbc.  517.  ConTenienoe  of  place  no  excuse. 

Sbc.  518.  Actual  injury  the  test  of  nuisance.     Duke  of  Grafton  v.  EDlliud. 

Sbc.  619.  Not  a  nuisance  jmt  m.     Donald  v.  Humphrey. 

Sbc.  620.  Coming  to  a  nuisance  no  defense.    Barwell  e.  Brooks. 

Sbc.  521.  Convenience  of   the    manufacturer,   and   natural  product  of  raw 

material  no  excuse. 
Sbc.  622.  Injury  to  vegetation.    Pollock  v.  Lester. 
Sbc.  628.  Convenience  of  place,  and  manner  of  conducting  business,  no  de 

fense.     Beardmore  «.  Treadwell. 
Sbc.  624.  Same  continued.     Bamfoid  v.  Tnrley. 
Sbc.  626.  Same  continued.    Cavey  v.  Ledbitter,  Bareham  e.  Hall. 
Sbc,  626.  Fact  that  plidntiff  could  avoid  injury  by  different  use  of  property, 

no  defense. 
Sbc.  627.  Business  must  produce  injury.    Lusoombe  v.  Steere. 
Sbc.  628.  General  uniformity  of  English  doctrine. 
Sbc.  529.  Huckenstine's  Appeal. 
Sec.  580.  Same  continued. 

Sbc.  681.  Use  of  fuel  that  produces  destructive  vapors.    Campbell  e.  Seaman. 
Sbc.  682.  Huckenstine's  Appeal  reviewed. 
Sbc.  638.  Noxious  trades,  locality  of,  when  nuisance. 
Sbc.  584.  Decision  in  case  of  Campbell  v.  Seaman. 
Sbc.  585.  Brick  burning  subject  to  the  same  rules  as  other  occupations. 

Seo.  495.  Right  to  the  air  in  its  natural  purity.^  Every  person  has  a 

right  to  have  the  air  diff  ased  over  his  premises  in  its  natoral 
state,  free  from  all  artificial  impurities.*  Indeed  it  may  be  said 
that  no  one  has  a  right  to  interfere  with  the  supply  of  pure  air 
that  flows  over  another's  land,  any  more  than  he  has  to  interfere 
with  that  neighbor's  soil."  The  right  is  a  natural  one,  and  is  just 
as  well  recognized  by  the  courts  as  the  right  to  a  natural  flow  of 
water.     Therefore  every  use  of  one's  property  that  produces  an 

>  Walter  v.  Selfe,  4  Eng.  Law   ft       •  SavUe  v.  Kilner,  96  L.  T.  (N.  S.) 
Eq.  15.  277. 
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unwarrantable  impregnation  of  the  atmoshpere  with  foreign  snb- 
Btances^  to  the  detriment  of  another  is  a  nuisance,  and  actionable 
as  such.^  This  is  true,  whether  the  injury  arises  from  smoke,* 
noxious  vapors,'  noisome  smells,*  or  from  loading  the  atmosphere 
from  dust,*  chaff  *  or  other  foreign  substances  that  would  not  ex- 
ist there,  except  for  the  act  of  the  party  through  whose  instru- 
mentality it  is  communicated/ 

Seo.  496.  The  zlgfat  of  pare  air  not  an  absolute  right —  By  an  atmos- 
phere free  from  artificial  impurities  is  meant,  not  air  as  free  and 
pore  as  it  naturally  is,  entirely  devoid  of  impregnation  from  arti- 
ficial cause,  but  an  atmosphere  as  free  and  pure  as  could  reason- 
ably be  expected,  in  view  of  the  location,  and  its  business.'  If 
the  strict  rule  applicable  to  natural  rights  was  applied,  it  would 
seriously  disturb  not  only  the  business,  but  also  the  moral  and 
social  interests  of  society.  Therefore  the  law  relaxes  the  strict 
rigor  of  the  rule,  and  does  not  recognize  every  business  or  use  of 
property  as  a  nuisance  that  imparts  a  degree  of  impurity  to  the 
air,  for  if  such  was  the  case,  towns  could  not  be  built,  nor  life  in 
compact  communities  be  tolerated,  and  even  the  ordvnary  uses  of 
property  would  be  seriously  interfered  with,  for  in  proportion  to 
the  sparseness  or  compactness  of  population,  is  the  air  pure  or 
impure.  One  cannot  reasonably  occupy  a  dwelling-house  or  place 
of  business  and  use  any  kind  of  fuel  therein,  without  imparting 
more  or  less  of  impurity  to  the  atmosphere,  and  in  proportion  as 
these  are  aggregated  in  one  locality,  are  these  impurities  increased ; 
but  as  these  are  among  the  common  necessities  of  life,  and  abso- 
lutely indispensable  to   its  reasonable  enjoyment,  the  law  does 

>  Duncan  v,  Hayes,  22  N.  J.  Eq.  26;  /  Com.  v,  Mann,  4  Gray  (Mass.).  218; 

Higgins  V,  Guardians  of  the  Poor,  26  Cooper  v.  No.  British  R.  R.  Co.,  86  Jur. 

L.  T.  (N .  S.)  752.  169  ;  Russell  v,  Popham,  3  N.  Y.  Leg. 

*  Rhodes  v.    Dnnbar,  57  Penn.  St.  Obs.272. 

275 ;  Galbraith  «.  Oliver,  8  Pittsburgh  •  Cooper  v.  Randall,  58  111.  24. 

Rep.  (Pa.)  79.  '  Savile  v.   Kilnep.  26  L.  T.  (N.  S.) 

'  Tipping  V,  8t.  Helen  Smelting  Co.,  277. 

4  B.  &  S.  608  ;  116  E.  C  L.  607 ;  Ten-  ^  Walter  <o^  Selfe,  4  Enf.  Law& Eq. 

ant  V,  Hamilton,  7  Clark  &  Fin.  122;  20;  Huckenstien's  Appeid,  70  Penn. 

Balvin  v.  North   Brancepeth  Coal  Co.,  St.  102  ;  10  Am.  Hep.  669  ;  Tipping 

31  L.  T.  (N.  S.)  154.  «.  St.  Helen  Smelting  Co.,  116  fi.   C. 

^  Catlin  V,  Valentine.  9  Paige's  Ch.  L.  608;  4  B.  &  S.  608 ;  Rhodes  «.  Dun- 

(N.  Y.)  576  ;  Pottstown  Gas     Co.  v,  bar,  57  Penn.  St.  275. 
Hurphj,  89  Penn.  St.  967. 

78. 
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not  recognize  them  as  being  actionable  interferenoes  with  the 
rights  of  others,  unless  exercised  in  an  nnreasonable  manner,  so 
as  to  inflict  injury  upon  another  unnecessarily.^ 

Sec.  497.  Impregnatioiui  that  are  aoUonable.—  It  becomes  important, 
therefore,  to  ascertain,  as  nearly  as  possible,  from  the  decided 
cases,  what  degree  of  impurity  imparted  to  the  atmosphere  bj 
one  in  the  use  of  his  property  constitutes  a  nuisance.  It  may  as 
well  be  stated  here,  that  no  precise  test  can  be  given  that  is  ap- 
plicable to  all  cases,  but  that  the  question  of  nuisance  is  one  of 
facty  and  must  be  determined  by  the  jury  from  the  circumstances 
of  each  case.*  Where  the  injury  complained  of  is  one  arising  to 
the  property  of  the  party  seeking  redress  therefor,  from  smoke 
or  noxious  vapors,  the  injury  must  be  tangible,'  such  as  is  per- 
ceptible to  the  senses,*  or,  to  state  the  proposition  somewhat  more 
broadly,  such  an  injury  thereto  as  is  visible  and  apparent  to  the 
eye  of  an  ordinary  person,  and  in  no  wise  dependent  upon  sden- 
tific  tests  or  microscopic  investigations  to  discover.'  The  law  only 
deals  with  real^  9vb%tamitial  injuries,  and  such  as  arise  from  a 
wrongful  use  of  property,  and  will  not  lend  its  aid  to  check  one 
engaged  in  a  lawful  pursuit  simply  because  his  neighbor  is  an- 
noyed, or  even  damaged  thereby,  unless  the  use  complained  of  is 
both  in  violation  of  that  neighbor's  right,  and  unreasonable.* 

If  the  injury  complained  of  is  to  the  enjoyment  of  property, 
it  must  be  such  as  would  render  the  occupancy  of  the  premises 
physically  uncomfortable,  to  a  person  of  ordinary  sensibilities, 
for  any  of  the  purposes  to  which  the  owner  may  choose  to  devote 
it.'     It  matters  not  whether  the  enjoyment  impaired  is  of  a 

>  Embrey  v.  Owen,  4  Eng.  Law  ft  Oas.  409 ;  CleTeland  v.  Citisans'  Ga»- 
Eq.  476, 477.  light  Co.,  20  N.  J.  Eq.  209 :   Boss  «. 

>  Burnham  v.  Hotehkins,  14  Conn.  Batler,  19  id.  294;  Salvin  v,  North 
818 ;  Hoose  v.  Metcalf,  27  id.  689  ;  Biancepeth  Coal  Co..  81  L.  T.  (N.  &) 
People  «.  Davidson,  80  Cal.  879 ;  Re-  154 ;  Bamford  v.  Turnley,  81  L.  J.  (Q. 
qaena€.  Loe  Angeles,  45  id.  55.  B.)  286  ;  Cavey  o.  Ledbitter,  18  0.  R 

s  Duncan  v,  Hayes,  22  N.  J.  Eq.  26 :  (N.  S.)  470  ;    Adams  «.  Michael,  38 

Wesson  v.   Washbarn    Iron  Co.,  18  Md.  128;  State  «.    Easter,  86  Iowa» 

Allen  (Mass.),  95.  221. 

«  Tipping  «.  St.  Helen  Smelting  Co.,  *  Heglnbotbam  «.  Steam  Packet  Co., 

4B.  ftS.  m  8C.  B.  887. 

s  Salyin  v.  The  North  Branoepeth  *  Walter  «.  Selfe,  4  Eng.  Law  h  Eq. 

Coal  Co.,  81  L.  T.  (N  8.)  154.  20 ;  Buff  v.  PhiUipe,  ^Qa.  180. 

*  Crump  V,  Lambert,  L.  B.,  8  Eq. 
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dwelling-hoBse,'  a  store/  a  shop,^  a  etudio/  a  church/  a  play 
ground/  or  ^  garden  or  farm ;  Mt  is  enough,  if  the  result  of  the 
business  or  act  complained  of  contaminates  the  atmosphere  to 
such  an  extent  as  to  impair  the  enjoyment  of  property  for  what- 
ever purpose  the  owner  may  see  fit  to  use  it.* 

In  OaJiraith  v.  Olmer^  which  was  an  action  to  restrain  the  de- 
fendants from  using  bituminous  coal  to  run  a  steam  engine  iu 
the  propulsion  of  a  flouring  mill  in  the  vicinity  of  the  plaint- 
iff's premises,  which  covered  the  plaintiff's  houses  and  yards 
with  dirt,  soot  and  noxious  vapors,  Johnson,  J.,  in  a  very  elab- 
orate and  able  opinion,  commendable  for  the  common  sense  and 
straighf  orward  manner  in  which  he  deals  with  the  problem  at 
issue,  in  giving  the  test  by  which  to  determine  the  question  of 
nuisance  from  such  use  of  property,  says :  "  The  difficulty  con- 
sists in  the  application  of  the  rules  in  a  manner  consistent 
with  the  rights  of  all.  How  much  atmosphere  has  a  man  a 
right  to  have  preserved  in  its  natural  purity  for  his  use  ?  The- 
oretically, the  maxim  is,  '^  cvjua  est  aohmi^  ejus  est  usque  ad 
coeiwmP  Doubtless,  his  right  to  pure  air  is  co-extensive  with 
his  freehold,  yet  his  remedy  by  action  either  at  law  or  in  equity 
would  be  restricted  to  the  redress  of  grievances,  affecting  directly 
and  injuriously  either  his  person  or  property.  Thus,  a  useful 
manufactoiy  was  restrained  because  it  emitted  an  effluvia  de- 
structive to  the  vegetation  of  the  plaintifPs  land.*®  Some  occupa- 
tiom  and  mannfactories  neceasarily  corrupt  the  atmoBphere. 
Several  trades,  and  even  a  pig-pen  have  been  judicially  declared 
nuisances  ^^  se  within  the  limits  of  Philadelphia  city.  Others 
are  declared  so  when,  from  their  location,  they  interfere  with  the 

>  Sampwm  v.  Smith,  8  Sim.  272.  •  Roberts  e.  aarke,  18  id.  49. 

*  BobbiDB'   Caee,  1  LiUy's  Register,        *  8  Pittsburgh  (PenxL),  79. 

tit.  Nuuanee,  ^^  Tipping  f>.  St.  Helen  Smelting  Co., 

*  Johnson  e.  Constable,  8  D.  (Sc)  L.  R.,1  Ch.  App.  66;  Tennantt/.Ham- 
1263  ;~Amot «.  Brown,  1  Stuart  (Sc.),  ilton,  7  01.  &  finney,  122;  Slavin  v. 
694.  No.  Brmnoepeth  Coal  Co.,  31  L.  T.  (N. 

« Oullick  «.    Tremlett,  20  Weekly  S.)  164;    Bankart    «.    Houghton,  27 

L.  R .  858.  Beavan,  425 ;  Povnton  e.  GUI,  2  RoUe's 

s  First    Baptist    Church   «.    R.  R.  Abr.  149  ;  CampbeU  «.  Seaman,  63  N. 

Co..  5  Barb.  &T.  Y.  S.  C)  79.  Y.   668  ;    Savile  c.  KUner,  26  L.  T. 

*  Oalbraith  v.  Oliver,  8  Plttsb.  07.  8.)  277  ;  David  «.  Grenlell,  6  C.  ft 
(Pemi.)79.  P.  624. 

*>  Savile  v.   Eilner,  26  L.  T.  (N.  S.) 
277. 
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health  or  comfort  of  their  neighbors.  These  are  private  nnisances^ 
abatable  only  by  injunction  at  the  complaint  of  private  individu- 
als. Practically,  a  man  can  only  maintain  his  right  to  so  much 
circumambient  air  as  is  necessary  for  his  personal  health  and  com- 
fort and  the  safety  of  his  property. 

It  is  often  found  very  difficult  to  adjust  the  rights  of  adjacent 
owners  and  occupiers  so  as  to  give  to  each  his  own  without  jost- 
ling the  other.  Each  has  a  right  to  occupy  his  own  territory  as 
he  thinks  best  —  to  build  what  he  pleases,  from  a  palace  to  a  pig- 
sty. 

No  occupation  is  more  legitimate,  and  no  erection  more  careful, 
than  that  of  a  flouring  mill.  There  can  be  no  denial  of  the 
owner's  right  to  build  one  and  to  run  it  by  steam.  So  of  any 
other  manufacturing  establishment.  They  may  not  be  agreeable 
to  his  next  neighbor.  He  is  not  bound  to  consult  the  taste, 
pleasure  or  preference  of  others ;  but  he  is  bound  to  respect  his 
neighbor's  riglits.  The  inflexible  rule,  sic  uiere  tuo  ut  alienum 
non  Icedas^  stares  him  in  the  face.  True,  something  must  be  con- 
ceded to  the  manufacturer.  BHs  business  is  legitimate.  The 
public  Jiave  an  interest  in  his  productions.  The  adjacent  palace 
owner  must  forego  his  personal  predilections  for  more  fashionable 
neighbors,  or  agreeable  occupations  in  his  vicinage.  Things 
merely  disagreeable  must  be  borne ;  but  none  of  his  elementary 
rights  must  be  invaded.  However  offensive  to  his  sight  or  taste 
the  pig-sty  or  bone-boiling  may  be,  it  is  damnum  absque  injuria. 
He  is  remediless.  He  must  avoid  looking  that  way.  But  when- 
ever his  enjoyment  to  the  right  of  good  health,  pure  air  and 
water,  and  to  exemption  from  unreasonable  noises  at  unreasonable 
hours  is  interrupted,  then  the  law  will  hear  and  heed  the  complaint. 
While  mills  and  manufactories  are  legal  and  necessary,  it  is 
neither  legal  nor  necessary  that  they  be  so  located  as  to  interfere 
with  the  rights  of  others  in  the  enjoyment  of  their  professions. 
When,  therefore,  they  create  noises  that  prevent  sleep,  or  taint 
the  atmosphere  with  vapors  prejudicial  to  health  or  nauseous  to 
the  smell,  or  fill  it  with  a  smudge  that  depreciates  its  use  for 
every  purpose,  they  trench  on  the  rights  of  persons  affected  thereby. 
Just  here  is  where  the  line  must  be  drawn.  At  this  point  they 
become  nuisances.     The  difficulty  exists  in  the  location  of  this 
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line.  When  once  ascertained,  no  lawyer  donbts  as  to  the  rights 
and  remedies  of  the  parties.  Both  private  and  public  interests 
may  suffer.  Such  are  the  necessities  of  our  social  organization. 
The  rights  of  private  property  must  be  protected.  This  principle 
lies  at  the  foundation  of  our  civil  institutions.  As  to  what  con- 
stitutes a  private  nuisance,  we  have  perhaps  as  good  a  definition 
as  elsewhere  in  Adams'  Equity,  p.  210 :  "  A  private  nuisance  is 
an  act  done,  unaccompanied  by  an  act  of  trespass,  which  causes  a 
substantial  prejudice  to  the  hereditaments,  corporeal  or  incorporeal, 
of  another ;"  for  the  remedy  of  which,  as  is  stated  in  the  next  page, 
"  there  is  a  jurisdiction  in  equity  to  enjoin,  if  the  fact  of  nuisance 
be  admitted  or  established,  whenever  the  nature  of  the  injury  is 
such  that  it  cannot  be  adequately  compensated  by  damages  or 
will  occasion  a  constantly  recurring  grievance."  In  CaUin  v. 
Valentine.^  Chancellor  Walwoeth  savs :  "To  constitute  a 
nuisance  it  is  not  necessary  that  the  noxious  trade  or  business 
should  endanger  the  health  of  the  neighborhood.  It  is  sufficient 
if  it  produces  that  which  is  offensive  to  the  senses,  and  which 
renders  the  enjoyment  of  life  or  property  uncomfortable."  See, 
also,  Brady  v.  Weehs^  for  reiteration  of  the  same  sentiment. 
These  rulings  in  Jubc  verba  have  been  adopted  as  the  law  of  the 
State,  and  are  made  the  foundation  for  relief  in  equity  by  in- 
junction. Smith  V.  Cummings^^  Dennis  v.  Eckha/rdt^  in  which 
case  Thompson,  J.,  remarks :  "  A  chancellor  does  not  wait  tiU 
noisome  trades  and  unwholesome  gases  kill  somebody,  before  he 
proceeds  to  restrain."  "  The  loss  of  health  and  sleep,  the  enjoy- 
ment of  quiet  and  repose,  and  the  comforts  of  home,  cannot  be 
restored  or  compensated  in  money,"  and  are,  therefore,  proper 
subjects  for  protection  by  injunction.  Other  modem  decisions 
in  several  of  the  States  have  adopted  the  rule  that  to  create  a 
nuisance  it  is  not  necessary  the  smells  produced  should  be 
unwholesome,  but  only  that  they  render  the  enjoyment  of 
the  plaintiff's  property  uncomfortable  and  unpleasant  by  mak- 
ing the  atmosphere  nauseous  and  offensive.  Some  discomforts 
must   be  endured  as  compensation   for    the    conveniences    of 

1  9  Paige's  Ch.  (N. Y.)  676.  >  3  Pars.  Sel.  Gas.  (Penn.)  92 ;  Leg. 

•  3  BwB.  (N.  Y.)  167.  Int.,  Vol.  38,  No.  48. 

«  8  Grant's  Gas.  (Penn.),  892. 
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dly  life.  No  puMic  interest  deserveB  protection  and  encour- 
agement more  than  mannfactnring  industry.  I  yield  to 
none  in  my  friendship  for  productiv^e  labor,  or  in  my  contempt 
for  the  snobbery  that  undervalues  it.  When  the  world  gets  too 
populous  to  accommodate  all^  it  will  be  time  enough  to  consider 
the  question  of  preference.  At  present  the  law  awards  to  all, 
equally,  their  rights  of  person  and  property.  Yielding  to  this 
rule  of  equal  rights^  I  cannot  find  authority  in  the  law  for  saying 
that  a  thing  which  fills  the  atmosphere  that  others  have  a  right 
to  live  in  with  offensive  smoke  and  odors,  stifles  the  breath,  pro* 
duces  nausea  and  headache,  drives  children  from  their  play- 
grounds and  men  from  their  gardens,  prevents  the  drying  of 
clothes  and  ventilation  of  houses,  darkens  the  sunlight,  and  con- 
verts pleasant  residences  into  prison-houses  in  dog-days,  and  defiles 
carpets,  curtains  and  dinner  plates  with  deposits  of  soot  and  dirt, 
is  not  a  nuisance,  even  though  such  results  are  only  occasional.'' 

Ssa  498.  B«aBoiuible  oset  of  piopwiy  for  ordinary  pnrpoMs  ezoep- 

tioiud.  —  The  law  does  not  meddle  with  a  reasonable  use  of  prop- 
erty. It  is  only  when  the  use  is  unreasonable,  in  view  of  the 
rights  of  others,  that  it  gives  a  remedy.  Therefore  a  person  may 
follow  any  trade,  or  make  any  use  of  property,  not  a  nuisance 
per  aej  that  produces  no  unreasonable  or  extraordinary  impregna- 
tion of  the  atmosphere  with  smoke  or  other  impurities.'  But 
while  every  person  may  use  his  premises  according  to  the  dictates 
of  his  own  taste,  without  reference  to  the  taste  or  necessities 
even  of  his  neighbor,  so  long  as  such  use  is  lawful,  yet,  when  he 
steps  outside  his  legal  rights  and  does  that  which  is  injurious  to 
others,  his  acts  create  an  actionable  nuisance.*  He  may  erect 
buildings  with  chimneys,  and  may  build  fires  therein  in  a  proper 
manner,  because  these  are  among  the  necessary  incidents  to  such 
property,*  but  he  has  no  right  to  bum  fuel  in  the  making  of  such 
fires  that  develops  dense  masses  of  smoke,  to  the  injury  of  his 
neighbor,*  nor  to  build  liis  chimneys  so  as  to  send  the  smoke  into 

>  RoflB  V.  Batler,  10  N.  J.  Eq.  294.  <  Bmbrey  v.  Owen.  4  Eng.  Law  ft 

»  Saville  v.  Killner.  26  L.  T.  (N.  8.)  Eq.  478. 

277 ;  Pickard  v.  CoUins,  28  Barb.  (K.  «  Richard's  Appeal,  7  Am.  Law  Reg. 

7.  )  444  ;   Barnes  e.  Hathora.  54  Me.  (N.  8.)  686 ;  57  Penn  St.  106  ;  Ross  v. 

124 ;  Curtis  v.  Winslow,  88  Vt.690.  Batler,  19  N.  J.   Eq.  294 ;  DuDcan  v. 
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hifi  neighbor's  hoxme.'  If  his  neighbor's  house  is  high  and  his 
own  low,  this  does  not  absolve  him  from  raising  his  chinmeys  to 
such  a  height  as  to  prevent  the  smoke  from  entering  his  neigh- 
bor's house.*  In  Lord  Colchester  v.  ElUsj  the  defendant,  who 
was  the  owner  of  a  building  in  Spring  Garden,  London,  erected  a 
chimney  in  his  stable  for  the  purpose  of  having  a  fire  in  his  sad- 
dle room.  The  chimney  was  much  lower  than  the  surrounding 
buildings,  and  when  a  fire  was  built  the  smoke  escaping  through 
the  chimney  entered  the  plaintiffs  dwelling,  some  fifty  yards  dis- 
tant, and  injured  the  plaintiffs  furniture  by  covering  the  same 
with  soot  and  discoloring  it.  The  smoke  was  also  a  great  annoy- 
ance to  the  plaintifi  and  his  family.  It  was  held  that  this  was  an 
actionable  nuisance,  and  that  if  the  plaintiff  would  have  a  fire  in 
his  stable  he  must  construct  his  chinmey  so  as  not  to  injure  his 
neighbor's  property  or  impair  its  comfoirtable  enjoyment. 

The  rule  in  reference  to  all  such  matters  is,  that  where  one 
makes  an  erection  upon  his  premises  which  may  become  a  nui- 
sance if  not  properly  constructed,  he  is  bound,  at  his  peril,  to  see 
to  it  that  the  erection  is  so  made  as  not  to  become  so.' 


Ssa  499.  Staam  engine,  use  of,  nulMnoe,  wban  7    Sempeoo  t.  Boillh.— 

In  Sampeon  v.  Smith*  the  plaintifE  was  in  possession  of  a  dwell- 
ing-house, shop  and  premises,  No.  2  Prince's  street,  Leicester 
square.  He  had  valuable  furniture  in  his  dwelling-house,  and 
also  a  valuable  stock  of  clothing,  cloths  and  other  goods  in  his 
shop,  which  he  kept  there  exposed  for  sale.  His  dwelling-house 
and  shop  were  on  the  east  side  of  the  street.  On  the  opposite 
side  of  the  street  the  defendants  had  a  manufactory  in  which 
they  carried  on  the  business  of  engineers.  For  their  own  con- 
venience they  put  into  this  building  a  steam  engine  and  operated 

Hayes,  22  id.  36;  Cartwright  v.  Gray,    v,  Danbar,  57  Penn.  St.  275 ;  Oamp- 
12  Grant's  Gh.  (Ont.)  400 ;  Galbraith    beU  v.  Seaman,  68  N.  T.  668. 
V.  OUver,  8  Pittsb.  (Penn.)  78  ;  Rhodes 

>  Donean  v,  Hajes,  22  N.  J.  Eq.  26 :  K.  267  ;  11  Jar.  696 :  16  L.  J.  (C.  P.) 

Sampson  v.  Smith,  8  Simons,  272 ;  11  278  ;  Sampson  v.  Smith,  8  Sim.  272  ; 

Cond.  Eng.  Ch.  Rep.  438 ;  Whitney  Lftng  e.  Mnirhead.  2  S.  (Sc.)  78 ;  Pres- 

V.  Bartholomew,  21  Conn.  218  Whalen  ooU%  Case,  1  City  HaU  Ree.  (JS.  Y)  161. 
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2  S.  78  ;  N.  E.  67.  471 ;  Marshall  v,  Cohen,  44  Ga.  489 ; 

*  Lord  Coldieeter  v,  Ellis,  2  Starkle's  Duncan  v.  Hayee,  22  N.  J.  Eq.  26. 

Et.  588 ;  Rich  v.  Basterfield,2  Carr. ft  «  8  Sim.  272. 
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their  machinery  thereby  from  December  to  March  without  any 
perceptible  injury  to  the  plaintiff.  They  did  not  erect  a  new 
chimney  for  the  engine,  but  made  use  of  an  old  one.  The  top 
of  the  chimney  was  not  as  high  as  the  roofs  of  the  other  build- 
ings in  the  vicinity.  Upon  the  top  of  the  chimney  was  placed  a 
metallic  pipe  about  five  feet  high,  but  which  was  in  point  of  fact 
three  feet  lower  than  the  tops  of  the  surrounding  chimneys. 
Dense  volumes  of  smoke  issued  from  this  chimney,  and  the  black 
soot  and  cinders  descended  in  such  dense  bodies  into  the  street, 
and  into  the  shop  and  dwelling-house  of  the  plaintiff,  as  to  seri- 
ously injure  the  goods  in  his  store,  the  furniture  in  his  dwelling, 
and  materially  impaired  the  comfortable  enjoyment  of  the  dwell- 
ing. The  court  held  that  the  use  of  the  steam  engine  in  that 
manner  and  with  such  results  was  a  nuisance,  and  that  the  plaint- 
iff was  entitled  to  maintain  a  bill  to  enjoin  the  same,  because  of 
the  special  injury  to  him,  although  the  nuisance  might  at  the 
same  time  be  a  public  nuisance. 

Seo.  500.  BlAckamith  flhop,  nalsaiioe  in  some  looalitle&  Whitney ▼. 
Bartholomew.— In  Whitney  v.  Ba/rilwUym&w^  the  defendant 
erected  a  carriage  factory  and  blacksmith  shop  in  the  immediate 
vicinity  of  the  plaintiff's  dwelling-house  and  carried  on  the  busi- 
ness of  blacksmithing  therein.  It  appeared  that,  owing  to  the 
location  of  the  defendant's  shop,  the  cinders,  ashes  and  smoke 
issuing  &om  the  chimneys  of  the  defendant's  shop  were  thrown 
in  large  quantities  upon  the  plaintiff's  house  and  land,  so  that 
the  water  in  her  well  became  colored  and  unfit  for  use.  That 
when  the  wind  blew  in  a  certain  direction  from  the  defendant's 
premises  it  was  impossible  for  the  plaintiflPs  tenants  to  dry  their 
clothes,  without  having  them  soiled  and  injured  by  the  smoke, 
ashes  and  cinders  thrown  upon  them  from  the  defendant's  shop, 
and  when  their  windows  were  open  the  house  would  be  filled 
with  smoke  and  ashes  proceeding  from  the  defendant's  shop.  It 
also  appeared  that,  in  consequence  of  these  annoyances,  the  plaint- 
iff's tenants  had  left  the  house,  and  tliat  it  had  stood  empty  a 
year,  by  reason  of  which  she  had  lost  the  rent  thereon  during 
that  period.     The  jury,  under  the  instructions  of  the  court,  hav- 

1  31  Conn.  218. 
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ing  returned  a  verdict  for  the  plaintiff,  the  judgment  was  sus- 
tained upon  an  appeal,  Chuboh,  Oh.  J.,  saying :  "  The  trade  or 
oceapation  of  carriage  making  or  of  a  blacksmith  is  a  lawful  and 
useful  one ;  and  a  shop  or  building  erected  for  its  exercise  is  not 
a  nuisance  yer  se.  Nor  was  there  any  complaint  in  this  case, 
that  the  defendant's  business  was  not  conducted  in  the  usual  way; 
but  it  was  that  the  shop  was  erected,  and  the  business  carried  on 
in  an  imjproper  place.  If  this  was  so,  that  was  a  fault,  or  a  want 
of  proper  care  in  the  defendant,  which  should  subject  him  to  the 
damages  that  flowed  from  liis  act  if  it  resulted  in  an  essential  in- 
jury to  the  plaintiff,  and  this  question  submitted  to  the  jury  was 
foimd  for  the  plaintiff." 

S KO.  501.  Use  of  fdel  that  develops  dense  smoke.    Rhodes  ▼•  Dunbar. — 

In  Rhodes  v.  Dvmhar^  the  plaintiff  sought  to  restrain  the  defend- 
ant from  the  erection  of  a  planing  mill,  upon  the  site  of  an 
old  mill  of  the  same  character  that  had  been  burned,  in  the 
vicinity  of  the  plaintiff's  residence  in  the  city  of  Philadelphia. 
Among  other  grounds  upon  which  the  claim  for  an  injunction 
was  rested,  it  was  insisted  that  the  budneds  would  be  a  nui- 
sance by  reason  of  the  soot,  smoke  and  cinders  discharged  from 
the  miD,  by  the  use  of  pine  chips  and  shavings  for  fuel  in 
heating  the  engine.  Thompson,  Ch.  J.,  in  commenting  upon 
this  branch  of  the  case,  says :  ^^  The  complaint  in  reference  to 
the  old  mill  was,  on  account  mainly  of  the  foel,  chips,  shav- 
ings and  saw- dust  used  ;  and  that  is  the  foundation  of  the  com- 
plaint against  the  contemplated  re-erection.  If  no  other  specie 
of  fuel  would  cmmjoer  ike  purpose  or  could  he  used^  I  grant  there 
would  be  more  in  this  point.  But  this  is  not  pretended.  If, 
therefore,  when  the  mill  shall  be  put  in  operation,  and  by  its 
use  it  becomes  a  nuisance  from,  this  cause,  the  remedy  is  well 
known.  Equity  will  enjoin  against  the  use  of  such  fuel,  and  the 
mischief  will  at  once  be  cured." 

Sbo.  502.   Ordinary  uses  must  be  reasonable.  —  Thus  it  will  be  seen 

that  even  in  the  ordinary  uses  of  buildings,  the  ovmers  and  oc- 
cupants are  bound  not  only  to  see  to  it  that  their  chimneys  are  so 

>  67  Penn.  St.  274 ;  7  Am.  Law  Reg.  (N.  S.)  412. 
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arranged  aa  to  carry  off  the  smoke  developed  therein,  but  are 
also  bound  to  use  such  fuel  as  will  produce  the  least  obnoxious 
smoke.'  If  one  building  is  five  stories  high,  and  the  other  only  one 
story,  this  does  not  wairant  the  owner  of  the  low  building  in  build- 
ing a  low  chimney  so  as  to  send  the  smoke  into  the  higher  building. ' 
Kor  is  it  any  defense  that  the  owner  of  the  high  building  has 
opened  windows  upon  the  sides  of  his  building  when  there  was  no 
necessity  therefor,  and  that  except  for  the  windows  the  smoke  would 
be  no  annoyance  to  him,  for  no  man  is  bound  to  consult  the  taste, 
convenience  or  advantage  of  his  neighbor  in  the  use  of  his  own 
property,  or  the  erections  he  makes  thereon,  so  long  as  he  keeps 
within  the  purview  of  his  strict  legal  rights,  and  if  he  sees  fit  to 
open  windows,  or  doors,  even  on  the  side  of  his  house,  whether 
they  are  necessary  or  not,  the  adjoining  owner  is  bound  to  respect 
his  right  to  do  so,  and  must  see  to  it,  at  his  peril,  that  he  does  not 
so  use  his  own  property  as  to  create  a  nuisance  to  the  other." 

Sbo.  503.  Smoke  thai  ▼itistas  tajrte^  anuiaance.    SairOle  t.  Kffliwr.— 

In  Samlle  v.  KW/mt  the  plaintiff  was  the  owner  of  a  lot  of  land 
adjoining  the  defendant's,  which  he  had  at  great  expense  laid  out 
into  villa  lots^  and  upon  a  part  of  which  he  had  erected  several 
fine  residences  which  were  occupied  by  tenants.  The  defendant 
had  glass-works  with  seven  furnaces  in  full  operation  upon  his  lot, 
and  the  smoke  emitted  firom  the  furnaces  found  its  way  over  the 
plaintiff's  premises  in  large  volumes,  entering  the  house  and  mak- 
ing their  occupancy  very  uncomfortable.  The  smoke,  as  was 
proved  on  the  trial,  produced  a  bad  taste  in  the  mouths  of  those 
who  breathed  it ;  and  as  a  result  the  tenants  threatened  to  leave, 
and  the  plaintiff  was  not  only  thereby  prevented  from  renting  the 
houses  then  occupied,  but  was  also  prevented  from  selliog  lots 
that  had  been  prepared  for  that  purpose.  It  was  insisted  upon 
the  trial,  among  other  things,  that  the  plaintiff's  premises  would 

1  Campbell  «.  Seaman  68  N.  Y.  688 ;  218 ;  Lang  v.  Mairhead,  3  a  (Scotch), 

Robs  v.  Butler,  19  N.  J.  Eq.  394:  Norria  78  ;  Rich  v,  Basterfield,  3  C.  &  K.  257; 

V.  Bames.  L.  R.,  7  Q.  B.   587;  Cart-  PreBoott'a  CJaae,  1  City  HaU  Rec.  (N. 

Wright «.  Gray,  13  Grant's  Ch.  (Ont.)  T.)  161 . 
400.  »  SaviUe  v.  Killner,  36  L.  T.  (N.  S.) 

'Sampson  v.  Smith,  8   Sim.    373;  377 ;  Bames «.  Hathom,  54  Me.  134: 

Duncan  v.  Hayes,  33  N.  J.  Bq.  36 ;  Pickard  «.  Collins.  38  Barb.  (N.  Y.  S. 
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not  be  seriouflly  affected  by  the  smoke  from  the  works  if  he 
erected  ooUagea  instead  of  tall  buildings,  and  that,  as  it  was  pos- 
sible for  the  plaintiff  to  occapy  his  premises  in  a  manner  that  was 
conaiBtent  with  the  nse  by  the  defendant  of  his  premises,  that  he 
was  bonnd  to  conform  his  nseof  his  lots  to  the  nse  by  the  de- 
fendants of  their  premises.  Upon  this  point  the  court  said :  ^^  It 
was  suggested  that,  if  the  plaintiff  could  not  build  houses,  he 
might  build  cottages.  That  is  no  answer,  because  it  is  for  the 
plaintiff  himself  to  determine  what  to  put  on  his  land,  and  if  he 
has  a  right  to  the  air,  it  is  his,  as  much  as  the  land,  and  no  one 
can  prescribe  for  it."  In  reference  to  the  unpalatable  character 
of  the  smoke,  the  court  said  :  ^^  If  smoke  produces  an  unpleasant 
taste  in  the  mouths  of  persons  passing  the  works,  why  are  they 
not  to  be  protected  ?  It  is  only  necessary  to  establish  die  &ct  that 
it  is  hurtf al  to  life,  or  detrimental  to  its  comfortable  enjoyment." 

Seo.  504.  Pungent  imoke,  soiling  olothes  hung  out  to  dry.    Oartwright 

▼.  Ony.—  The  law  applicable  to  this  class  of  nuisance,  as  well  as 
to  the  ordinary  uses  of  property,  is  admirably  given  in  Ca/ri/wright 
V.  Gray}  It  appeared  that  in  December,  1864,  the  plaintiffs  sold 
to  the  defendant  a  lot  of  ground  in  the  city  of  Kingston,  near  the 
residence  of  the  plaintiff  Eichard  Oartwright,  and  near  the  two 
other  houses  of  which  the  two  plaintiffs  were  joint  owners.  The 
defendant,  the  next  year  after  his  purchase  of  the  premises,  erected 
a  carpenter  shop  thereon,  and  put  in  a  planing  machine  and 
circular  saw  driven  by  steam.  The  plaintiffs  allege  that  the 
smoke,  noise  and  sparks  produced  in  working  the  engine  were 
nuisances  by  reason  of  the  discomfort  produced  thereby  to  them- 
selves  and  families  in  the  occupancy  of  their  dwellings,  and  be- 
cause of  the  actual  injury  to  property  thereby.  It  appeared  that 
the  nuisance  arose  principally  from  the  fuel  employed  in  running 
the  engine  and  from  a  failure  on  the  part  of  the  defendant  to 
employ  the  usual  and  best  appliances  for  discharging  the  smoke. 
The  smoke  arising  from  the  works  was  proved  to  be  pungent  and 
%  disagreeable,  and  as  soiling  linen  hung  out  to  dry.  Mowat,  V.  C, 
in  deUveriug  the  opinion  of  the  court,  laid  down  the  law  as  ap- 

>  12  Qnukt'B  Ch.  (Ont.)  400. 
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plicable  to  this  class  of  Duisanoes,  thus :  ^^  I  think  it  proved  that, 
from  the  prevalent  wind  being  in  the  direction  in   which   the 
plaintifi  Richard  Oartwright's  residence  lies  from  the  defendant's 
shop,  the  smoke  goes  generally  in  that  direction ;  that  from  this 
cause,  as  well  as  the  height  of  the  hoose  and  other  local  circum- 
stances, the  occupants  are  liable  to  suffer  more  from  the  smoke 
than  the  occupants  of  the  neighboring  houses ;  and,  comparing 
the  testimony  on  both  sides,  I  ha^e  no  doubt  that  the  character 
of  the  nuisance,  as  affecting  the  plaintiff's  residence,  is  not  over- 
stated by  one  of  the  witnesses,  who  says,  *  The  smoke  is  a  heavy 
black  smoke.    It  has  been  heavy  at  times  in  the  yard  of  Mr. 
Cartwright's  house,  such  that  I  could  not  see  or  breathe  as  freely 
as  when  there  is  no  smoke.     The  smoke  was  so  thick  that  if  the 
windows  had  not  been  down,  it  would  have  injured  fine  curtains, 
or  wall  paper  or  the  like.     1  have  sometimes  heard  Mrs.  Cart- 
wright  order  the  windows  to  be  shut  in  consequence  of  the  smoke. 
I  saw  the  smoke  two  or  three  times  a  week,  and  sometimes  eveiy 
day  of  the  week.    .It  did  not  annoy  me.   It  did  not  hurt  the  yard. 
It  was  like  a  heavy  fog.'     This  witness,  a  servant  of  Mr.  Cart- 
wright's,  says  the  smoke  did  not  annoy  him,  though  he  also  says 
it  interfered  with  his  seeing  and  breathing,  but  I  think  I  must 
hold  that  such  a  degree  of  smoke  as  he  and  others  describe  is 
quite  suflScient  to  justify  the  testimony  of  another  witness,  who, 
speaking  from  his  own  observation,  pronounced  it   ^  certainly 
prejudicial   to  comfortable  enjoyment  so    far  as   respects  the 
plaintiff's  house.'     It  is  not  alleged  that  the  defendant  has  adopted 
any  of  the  well-known  contrivances  for  consuming  or  preventing 
smoke.     Now,  according  to  the  settled  doctrine  of  the  courts,  as 
stated  by  Vice-Chancellor  (now  Lord  J  ustice)  Knight  Bbuoe,  in 
Walter  v.  Selfey^  the  plaintiff  is  clearly  entitled  to  ^  an  untainted 
and  unpolluted  stream  of  air  for  the  necessary  supply  and  reason- 
able use  of  himself  and  his  family  there ;  or,  in  other  words,  to 
have  there  for  the  ordinary  purposes  of  breath  and  life,  an  un- 
polluted and  untainted  atmosphere,  meaning  by  "  untainted  "  and 
"  unpolluted  "  not  necessarily  as  fresh,  free  and  pure  as  at  the 
time  of  bnilding  the  plaintiff's  house,  the  atmosphere  then  was, 

1  Walter  t).  Selfe,  4  Bng.  Law  ft  Eq.  15. 
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but  air  not  rendered  to  an  important  degree  leBS  compatible,  or  at 
least  not  rendered  incompatible,  with  the  physical  comfort  of 
human  existence;  a  phrase  to  be  understood,  of  course,  with 
reference  to  the  climate  and  habits  of  England.'  I  think  that  the 
inconvenience  made  out  by  the  plaintiff  in  the  present  case  is,  in 
the  language  of  the  learned  judge,  '  more  than  fanciful,  more  than 
one  of  mere  delicacy  or  fastidiousness,  as  an  inconvenience  materi- 
ally interfering  with  the  ordinary  comfort,  physically,  of  human 
existence,  not  merely  according  to  plain,  sober  and  simple  notions 
among  the  English  people  (a).'  The  statement  of  the  law  which 
I  have  thus  quoted  accords  entirely  with  what  was  laid  down  in 
the  late  case  of  St.  Rel&n!%  SmettMig  Co.  v.  Tippmg^  which 
went  up  to  the  house  of  lords.  ^  A  man  may  not  use  his  own 
property  so  as  to  injure  his  neighbor.  When  he  sends  on  the 
property  of  his  neighbor  noxious  smells,  smokes,  etc.,  then  he  is 
not  doing  an  act  on  his  own  property  only,  but  he  is  doing  an  act 
on  his  neighbor's  property  also,  becaase  every  man,  by  common 
law,  has  a  right  to  the  pure  air,  and  to  have  no  noxious  smells  or 
smoke  sent  on  his  land,  unless  by  a  period  of  time  a  man  has  by 
what  is  called  a  prescriptive  right  obtained  the  power  of  throw- 
ing a  burden  on  his  neighbor's  property.  When  great  works  have 
been  created  and  carried  on,  works  which  are  the  means  of  de- 
veloping the  national  wealth,  you  must  not  stand  on  extreme  rights. 
Business  could  not  go  on  if  that  were  so.  Every  thing  must  be 
looked  at  from  a  reasonable  point  of  view;  therefore  the  law  does 
not  regard  as  trifling  and  small  inconveniences,  but  only  regards 
sensible  inconveniences  —  injuries  which  sensibly  diminish  the 
comfort,  enjoyment  or  value  of  the  property  which  is  affected." 
'^The  authorities  show  that,  while  the  plaintiffs  cannot  insist 
upon  the  complete  immunity  from  all  interference  which  they 
might  have  in  the  country,  the  defendant  cannot,  on  that  ground, 
justify  throwing  into  the  air,  in  and  around  the  plaintiff's  houses, 
any  impurity  which  there  are  known  means  of  guarding  against." 
It  was  proved,  on  behalf  of  the  defendant,  that  there  are  other 
establishments  of  various  kinds  in  the  same  part  of  the  city,  from 

*  St.  Helen  Smelting  Co.,  v.  Tipping,  R.,  8  Eq.  Gas.  409  ;  Rhodes  v.  Dunbar. 
4  B.  &  8.  606.  57  Penn.  St.  275 ;  Ross  o.  Batler,  19 

*  Beardmore  v.  TredweU,  81  L.  J.  Ch.  N.  J.  Eq.  294  ;  Duncan  v.  Hayes,  22  id. 
(N.  8.)  892  ;  Cramp  v,  Lambert,   L.  26. 
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whose  works  more  smoke  is  sent  forth  than  from  the  defendant's 
mill ;  and,  on  the  other  hand,  the  plaintifEs  have  given  evidence 
that  the  smoke  from  these  establishments,  though  they  have  been 
many  years  in  operation,  never  reached  the  plaintifEs'  houses  so  as 
to  canse  any  inconvenience  to  their  occupants.  I  have  no  doubt 
it  is  fix>m  the  defendant's  engine  that  the  smoke  now  complained 
of  comes ;  but,  had  it  been  partly  or  chiefly  from  the  others,  the 
fact  would  have  been  no  justification  of  additional  injury  on  the 
part  of  the  defendant. 

The  learned  counsel  for  the  defendant  argued  that  there  could 
be  no  injunction,  except  at  the  suit  of  the  occupier,  and  that  the 
other  plaintifiE  was  improperly  made  a  plaintiff  in  respect  of  the 
other  plaintiff's  residence,  and  that  no  relief  could  be  had  in 
respect  of  a  nuisance  of  this  kind  affecting  the  houses  they  have 
rented  to  others.  But  if  the  defendant  is  restrained  as  respects 
Mr.  Bichard  Cartwright's  residence,  this  renders  the  question 
immaterial  as  to  the  other  houses,  for  the  discontinuance  of 
the  nuisance,  as  to  the  former,  would  involve  its  discontinu- 
ance as  to  the  latter;  and  if  the  one  plaintiff  is  improp- 
erly joined,  this  does  not,  under  the  present  practice,  disen- 
title the  other  to  relief.  I  do  not  find,  however,  that  the 
rule  at  law,  which  forbids  an  action  for  a  nuisance  like  that 
here  except  by  the  occupier,  is  a  rule  of  this  court.  As 
to  the  sparks,  the  defendant  has  given  evidence  to  show 
that  a  screen  which  he  has  put  on  the  top  of  the  pipe  since 
the  commencement  of  the  suit,  has  removed  this  cause  of  com- 
plaint. It  is  sworn  that  the  screen  is  among  the  closest  made, 
and  closer  than  one  generally  made  for  this  purpose.  Sparks  do 
still  pass  through,  but  not  to  the  same  extent  as  before,  and  there 
is  no  evidence  that  it  would  be  possible  by  any  contrivance  to 
prevent  them  to  a  greater  degree  than  the  defendant  has  now 
done.  Ko  case  was  cited  which  would  justify  me  in  holding  it  a 
nuisance  to  make  use  of  machinery  driven  by  steam,  in  this  part 
of  the  town ;  and  if  a  certain  amount  of  danger  to  the  houses  in 
the  neighborhood  is  the  necessary  consequence,  it  seems  to  be  a 
consequence  which  as  owners  of  town  property  they  must  accept 
subject  to  any  right  they  may  happen  to  have  to  damages  at  law^ 
in  case  of  actual  loss.    The  case  is  not  the  same  as  a  coming-house 
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to  powder-millB,  as  in  On/wder  v.  TimMer^  which  was  cited  by 
the  learned  coanflel  for  the  plaintiff  in  support  of  this  branch  of 
his  case.  The  claim  of  the  bill  founded  on  the  noise  made  by  the 
engine  was  not  much  pressed.  The  noise  is  less  since  the  com- 
pletion of  the  defendant's  building  than  it  was  previouslj ;  and, 
on  the  whole,  evidence  does  not  appear  to  be  such  now  as  to  in- 
terfere sensibly  with  the  comfort  of  persons  in  average  health 
Uving  in  the  plainti£Ps  house.  My  opinion  on  the  whole  ease  is 
that  the  defendant  has  a  right  to  use  steam  for  propelling  his 
machinery,  but  is  bound  to  employ  such  reasonable  precautions  in 
the  use  of  it  as  may  prevent  unnecessary  danger  to  his  neighbor's 
property  from  sparks,  and  unnecessary  annoyance  or  injuiy  to 
them  from  the  noise  or  smoke ;  that  though  he  seems,  since  the 
bill  was  filed,  to  have  performed  this  duty  as  respects  these  sparks 
and  noise,  he  has  done  nothing  in  respect  to  the  smoke ;  and  that 
the  plaintifTs  complaint  in  reference  thereto  is  well  founded. 
The  decree  will,  therefore,  require  the  defendant  to  desist  from 
using  his  steam  engine  in  such  a  manner  as  to  occasion  damage 
or  annoyance  to  the  plaintiffs,  or  either  of  them,  as  owning  or 
occupying  the  houses  mentioned  in  the  bill." 

Seo.  505.  Smoke  alone  as  a  nidmioo* — Smoke  alone  may  constitute 
a  nuisance,  but  in  order  to  have  that  effect,  it  must  either  produce  a 
tangible  injuiy  to  property,  as  by  the  discoloration  of  buildings,* 
injury  to  vegetation,*  the  discoloration  of  furniture,'  the  deposit 
of  cinders  thereon,*  the  discoloration  of  clothes  hung  up  to  dry,* 
the  discoloration  of  goods  of  any  kind,*  and  in  fact,  CMvy  tangiMe 
injury  to  property,  real  or  personal,  or  it  must  sensibly  impair  its 
comfortable  enjoyment.'    The  precise  degree  of  discomfort  that 

>  Wesson  v.  Washbume  Iron  Co.,  '  Sampson  v.  Smith,  8  Sim.  273. 

13  Allen  (Haas.),  95  :  Cooper  v.  North  '  Hyatt «.  Myers,  71 N.  C.  271.  smoke 

British  R.  R.  Co.,  86  Jar.  169;  2  Macph.  from  planinff-miU ;  Walter  «.  Selfe,  4 

117.  Eng.  Law  £  Eq.   15,   brick-kiln  near 

'  Salvin  v.  North  Brancepeth  Coal  dwelling ;  Hatchins  v.  Smith,  68  Barb 

Co.,  81  L.  T.  (N.  S.)  154.  (N.  Y.  S.  C.)  252,  Ume-kiln  near  dwelll 

*  Lord  Colchester  «.  Ellis,  Cor.;  Ab-  ing ;  Beff. «.  Waterhonpe,  L.  R.,  7  Q.  B. 
Bonrr,  J.,  2  Starkle's  Ev.  567.  645,  26  L.  T.  (N.  S  )  761,  black  smoke 

^  Wesson  u  Washbume  Iron  Co.,  18  from  dye-works  in  populous  locality  ; 

Allen  (Mass.),  95.  Barnes  e.  Ackroyd,  26  L.  T,  (N.  S.) 

*  Hutchins  e.  Smith,  68  Barb.  (N.  692:  black  smoke ;  Bareham  v.  Hall, 
Y.)252;Cartwrightv.Oray,12eranVs  23  L.  T.  (N.  S.)  116,  brick-kiln  near 
Ch.  Gaa. (Ont.) 400.  dwelling;  Higgins  v.  Qoardians  of 
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must  be  produced  to  cooBtitate  a  basinesB  a  nuisance  that  emits 
smoke  near  a  dwelling  cannot  be  definitely  stated.  No  fixed  rale 
can  be  given  that  will  be  applicable  to  eveiy  given  case.  That  is 
necessarily  a  question  of  fact  for  the  jury  to  findJ     The  rale  ifi, 

that  the  comfortable  enjoyment  of  the  premises  most  be  sensibly 
diminished,*  either  by  actual  tangible  injury  to  property  itself,' 

North  wick  U'n,  22  id.  753,  smoke  from  503»  blacksmith  shop  near  house;  G&l- 
salt- works  near  dwelling  ;  Roberts  v,  braith  o.  OLirer.  3  Pittsburgh  Rep.  79, 
Clark,  17  id.  384,  smoke  from  brick-  steam  planing-mill ;  Richards  «. Phcs- 
kiln  near  yilla ;  Rhett  v.  Davis,  5  S.  nix  Iron  Co.  57  Penn.  St.  105,  iroa- 
(Sc.)  217,  smoke  from  cook  ovens ;Lu8-  works  near  dwelling;  Thebaut  v. 
combe  v.  Steer,  17  L.  T.  (N.  S.)  229,  Canova,  11  Fla.  143.  steam  mill  emit- 
smoke  from  brick-kiln ;  Crump  v.  ^^ns  smoke  and  cinders ;  Rich  v,  Bas- 
Lambert,  L.  R.,  3  £q.  Cas.  409;  17  L.  terfield,  2  C.  &  E.  257.  smoke  from 
T.  (N.  S.)  133,  blast  furnace  near  chimney  of  a  dwelling-house ;  Whalen 
dwelling  emitting  dense  volumes  of  v.  Keith,  35  Mo.  87,  smoke-stack  ne&r 
smoke ;  Beardmore  v,  Tredwell,  7  dwelling ;  Sampson  v.  Smith,  8  Sim. 
L.  T.  (N.  S.)  207  ;  3  Giff.  783,  brick-  272,  steam  engine  near  dwelling  and 
kiln  near  dwelling ;  Bamford  v.  Turn-  store  ;  Monteath  v.  Lang,  37  Jur.  265, 
lej,  3  B.  &  S.  62,  6  L.  T.  (N.  S.)  721,  3  Macpb.  726,  black  smoke  from  far- 
brick-kiln  near  dwelling  ;  Norris  v.  nace ;  Lang  t>.  Muirhead,  2  S.  (8c.)  73. 
Barnes,  L.  R.,  7  Q.  B.  637,  bichrome  chimnej  near  plaintiff's  windows; 
works  near  dwelling  emitting  dense  Sampson  v.  Savage,  37  Eng.  Law  & 
volumes  of  smoke;  Ward  v.  Lang,  Eq.  374;  smoke  from  chimneys  of 
35  Jur.  408,  chemical  works  emitting  workshops  ;  Bennett  v,  Thompson.  37 
smoke  in  large  volumes;  Donald  9.  id.  51,  smoke  from  chimneys  of  work- 
Humphrey,  14  F.  (Sc.)  1206,  brick-kiln  shops ;  Regina  v.  Barry,  9  Law  Rep. 
near  dwelling ;  Barlow  v.  Einnear,  2  (Am.)  124;  Patterson,  J.,  in  Queen 
Eerr(N.B.),  94,  steam  mill  near  dwell-  v.  Murspratt  Alkali  Works,  cited  in 
ing ;  Cartwright  v.  Gray,  12  Grant's  Regina  o.  Barry  (supra) ;  Cleveland  r. 
CK  Cases  (Out.),  500,  smoke  from  Citizens'  Gas  Lignt  Co.,  5  C.  E.  Green 
steam  engine  in  planing  mill;  Pollock  (N.  J.),  201,  gas  works;  Hudson  t. 
V.  Lester,  11  Hare,  269,  brick-kiln  Maddison,  12  SiuL  417 ;  Semplee.  Lon* 
near  lunatic  asylum;  Cavey  v.  Led-  don  &  Birmingham  R.  R.  Co.,  1  Rail- 
bitter,  13  C.  B.  (N.  S.)  470.  brick-kiln  way  Cas.  120;  Cleave  v,  Mahany,9  W. 
near  dwelling;  Fuselier  «.  Bpalding,  R.  881,  brick-kiln;  Aldred's  Case,  9 
2  La.  Ann.  778 ;  brick-kiln  near  dweU-  Coke ,  102 ;  Jones  «.  Powell,  Palm, 
ing;  Barwell  v.  Brooks,  1  L.  T.  75,  539,  glass-liouse ;  Gullick  z/. Tremlett, 
454,  brick-kiln  near  dwelling ;  Ross  «/.  20  W.  R.  358,  smoke  from  forge; 
Butler,  19  N.J.  Eq.  294,  pottery  works  Butler  z^.  Rogers,  9  N.  J.  Eq.  487. 
near  dwelling ;  Ottawa  Gas  Co.  v.  blacksmith  shop  ;  Robin's  Case,  cited 
Thompson,  39  HI.  598,  smoke  and  odor  in  Jones  i>.  Powell,  Palm.  536,  injury 
from  gas  works  ;  Duncan  «.  Hayes,  22  to  goods  by  smoke  from  beer-boose ; 
N.  J.  Eq.  26,  steam  planing-mill  near  Swaine  v.  Great  Northern  R.  R.  Co.,^ 
dwelling ;  Shuttleworth  v.  Cocker,  9  L.  J.  (Ch.)  399 ;  Adams  t).  Michael,  38 
Dow.  P.  C.  88,  smoke  and  dust  from  Md.  123. 

defendant's  mill;  Wesson  v.   Wash-  The  above  are  cases  in  which  smoke 

burn  Iron  Co.,  13  Allen  (Mass.),  95,  alone  has  been  held  to  be  a  nuisance, 

iron  works  near  an  inn  emitting  smoke  when  producing  actual,  tangible  in- 

and  cinders ;   Rhodes  o.  Dunbar,  57  jury  to  property,  or  interfering  with 

Penn.  St.  275,  steam  planing-mill  near  its  ordinary  enjoyment, 
dwelling ;  Norcross  «.  Thoms,  51  Me. 

1  Pileher     t).     Hart,     1    Humph.  *  Regina  v.  Barry,  9  L.  R.  (Ameri- 

(Tenn.)  524;  Bumham  d.  Hotchldss,  can,  Boston)  124. 

14  Conn.  318.  <  Roes  v,  Butler,  19  N.  J.  Eq.  291 
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or  by  the  promotion  of  such  physical  discomfort,  as  detracts 
sensibly  from  the  ordinary  enjoyment  of  life/  The  fact  that  the 
business  is  productive  of  inconyenienoe  to  others,  on  the  one 
hand,  or  shocks  the  tastes  of  fastidious  people  on  the  other ; ' 
that  it  diminishes  the  value  of  property  in  the  vicinity,  or  pre- 
vents it  from  being  let  at  such  high  rental  as  it  otherwise  would 
be '  is  not  the  test,  for  every  person  has  a  right  to  do  with  his 
own  property  as  he  sees  fit,  so  long  as  he  does  not  invade  the 
rights  of  his  neighbor  unreasonably,  judged  by  the  ordinary 
standards  of  life,  according  to  the  notions  and  habits  of  the  peo- 
ple of  ordinary  sensibilities,  and  simple  tastes/ 

The  law  strikes  a  medium  line  between  the  two  extremes.  On 
the  one  hand  it  does  not  recognize  that  impregnation  of  the  atmos- 
phere with  foreign  substances  that  is  merely  disagreeable  to  peo- 
ple of  delicate  sensibilities  and  fastidious  tastes  as  unlawful,*  nor, 
on  the  other  hand,  does  it  uphold  a  trade  producing  those  results, 
because  to  persons  of  perverted  sensibilities,  no  disagreeable  effects 
are  experienced,  but*  regards  all  such  occupations  or  uses  of 
property  as  unwarrantably  interfere  with  the  comfortable  enjoy- 
ment of  property,  by  persons  of  ordinary  sensibilities  and  tastes 
and  habits  of  life,  as  a  nuisance/  Neither  does  the  law  refuse  to 
interfere  and  give  protection  to  a  party  because  the  injury  is  only 
occasional,  and  exists  but  a  short  time  at  occasional  intervals/ 
An  unwarrantable  use  of  property  that  interferes  with  the  rights 
of  another  is  a  nuisance,  and  will  be  redressed  as  such  both  by 
courts  of  law  and  equity,  if  they  exist  only  for  a  few  moments 
each  day/  At  law,  the  simple  question  is,  whether  a  legal  right 
has  been  invaded ;  if  so,  even  though  no  actual  damage  has  re- 
sulted^  the  law  will  import  damage,  to  sustain  the  right,^®  and  in 

>  Dancan  o.  HaTes,  22  N.  J.  Eq.  26.    deyeland  v.   Citizens  Gas-light  Ck>., 

>  Barnea  «.  Hathorn,  54  Me.  124.  20  N.  J.  Eq.  201. 

'  Rose  V.  Batler.  19  N.  J.  Eg.  204.        *  Rhodes  t).  Danbar,  57  Penn.   St. 

« Walter  V.  Selfe,   4  Eng.  Law  ft  275. 
Eq.  15  ;   Cleveland  v.    Citizens'  Oas-        *  Ross  v,  Batler,  10  N.  J.    Eq.  204  ; 

light  Co.,  20  N.J.    Eq.    201;  Cleve  Hatchinst).  Smith,   68  Barb.  (N.    7. 

V.  Mahany,  0  W.  R.  881 ;  Roberts  v.  Sap.  Ct.)  252. 
Clark,  17  L.  T.  (N.  S.)  874 ;  Cramp  v,        •  Ross  v.  Batler,  ante. 
Lambert,  L.  R.,  8  Eq.  Cas.  400.  *  Attorney-General  v.  Sheffield  Gas 

<  Walter  v.  Selfe,  4  Eng.  Law  ftlBq.  Co.,  10  Eng.  Law  ft  Eq.  648. 
.15 ;  4  DeG.  ft  a  826  ;  10  L.  T.  806 ;       ><^  Ashby  v.  White,  2  Ld.  Raym.  088. 
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equity,  if  a  legal  right  has  been  invaded,  and  a  repetition  of  the 
injnry  is  threatened,  or  is  probable,  the  offender  will  be  enjoined.' 

Sec.  506.  Smoke  alone,  or  nolae  alone,  may  be  a  nniaanoe.    Oromp  ▼. 

Lambert— In  Crump  V.  Lambert^  the  defendant  erected  in  the 
vicinity  of  the  plaintiff's  dwelling  an  eBtablishment  for  the  mann- 
facture  of  iron  bedsteads,  containing  two  blast  fiimaces,  one  of 
which  was  in  constant  operation,  for  the  purpose  of  smelting  iron, 
in  which  operation  coke  was  burnt  and  lime  used  as  a  flux.  A 
large  quantity  of  coal  was  also  tised  in  driving  a  steam  engine,  and 
at  smiths'  f oi^ges  in  the  factory.  The  smoke  and  effluvia  passed  off 
through  a  chimney  fifty  feet  in  height,  located  about  fifty-eight 
yards  from  the  plaintiff's  house.  Large  quantities  of  smoke 
issued  from  the  chimneys  and  settled  upon  and  around  the  plaint- 
iff's house,  and  interfered  with  the  comfortable  enjoyment  of  life 
there.  Upon  the  hearing  before  Lord  Bomillt,  M.  K,  the  de- 
fendant insisted  that  smoke  alone,  or  noise  alone,  or  noxious  vapors 
alone,  would  not  create  a  nuisance ;  but  the  court  said :  "With 
respect  to  the  question  of  law,  I  consider  it  to  be  well  settled  by 
numerous  decisions  that  smoke  unaccompanied  with  noise  or  noxi- 
ous vapors,  that  noise  alone,  that  offensive  vapors  alone,  although 
not  injurious  to  hedUh^  may  severally  constitute  a  nuisance  to  the 
owner  of  adjoining  or  neighboring  property ;  *  *  *  and 
the  rule  upon  the  subject  is  the  same,  whether  it  be  enforced  by 
action  at  law  or  a  bill  in  equity." 

Sec.  507.  Smoke  that  ii^nrea  property  or  Impain  its  enjoyment  — 
The  doctrine  of  this  case  has  been  adopted  by  the  courts  of  this 
country,  and  it  may  be  regarded  as  well  settled  that  smoke  alone, 
whether  accompanied  with  cinder  or  not,  is  a  nuisance  whenever 
it  is  developed  in  sufficient  quantities  to  interfere  with  the  com- 
fortable enjoyment,  ^Ay^oZ^y,  of  adjoining  property.* 

1  Sparhawk  «.  The  Union  PaBsen-  57  Penn.  8t.  275 ;  Bichaids  v,  Phconix 

ger  Railway,  54  Penn.  St  404  ;  Bntler  Iron    Co.,    57    id.    105 ;    St.     Helen 

«.  Roffen,  9  N.  J.  Eq.  487.  Smeltinf  Co.  «.  Tipping,  11  H.  L.  Cas. 

«  9  L.  R.,  8  Eq.  Cas.  409.  642 ;  Walter  v.  Selfe,  4  Eng.  Law  and 

s  Ro88  «.  Bntler,  19  N.  J.  Eq.  294;  Eq.  15  ;  4  DeG.  &  8m.  823;  Savile  v, 

Duncan     v.    Hajes,    22  .    id.    26;  Eilner,26  L.  T.  (N.  8.)  277;  Wesson 

Clevland  V. Gas-light  Co.,  20  id.  209;  «.    Washbom    Iron    Co.,    18    Allen 

Hutchins  «.  Smith,  68  Barb.  (N.  Y.)  (Mass.),  95 ;    Galbraith  v,  OUver,  8 

252 ;  Attomej-General  v.  Steward,  20  Pittsb.     (Penn.),    79  ;     Whitnej    •. 

N.  J.  Eq.  415 ;    Rhodes  v.  Dnnbar,  Bartholomew,  21  Conn.  218. 
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Sue.  508.  ImprefDatioii  of  air  with  smoke,  guand  duct    Bntoliimi  ▼. 

Smith*—  In  Hvitohms  y.  Smith,^  the  defendant  erected  two  lime- 
IdlnB  across  the  road  from  the  plamtifPs  house  and  about  204  feet 
distant.  The  kilns  were  filled  with  limestone,  and  anthracite  coal, 
and  wood,  and  about  fourteen  tons  of  coal  were  employed  in  the 
process  of  burning  the  two  kilns.  During  the  early  part  of  the 
burning  a  dense  black  smoke  escaped  from  the  kilns,  more  or  less 
filled  with  gas  and  particles  of  dust,  and  when  the  wind  blew  from 
the  north-west  the  smoke,  gas  and  dust  were  driven  upon  the 
plaintiffs  premises,  and  into  and  upon  his  dwelling,  rendering  the 
air  very  impleasant  and  disagreeable  to  breathe.  The  dust  from 
the  smoke  settled  upon  the  furniture,  and  upon  the  cream  on  the 
milk  set  away  to  rise,  and  produced  pain  in  the  eyes  and  head  of 
those  within  its  sphere,  and  was  productive  of  ill  effects  to  those 
with  weak  lungs.  In  laying  down  the  rule  of  law  applicable  to 
this  class  of  injuries,  Hardin,  J.,  said :  ''  The  plaintiff  is  entitled 
to  enjoy  his  premises  free  from  the  presence  of  smokey  gases  or 
dust  proceeding  from  the  defendants'  kilns,  and  the  defendants 
have  no  right  tiius  to  pollute  the  air  omd  dishirb  the  comfortable 
enjoymerU  of  the  plcmUiff^s  premises. " 

Sbo.  509.  Inteiferanoe  with  ordinary  phyaioaloomfort.  Walter  ▼.Sella. 
— ^In  Walter  v.  Sdfe^  the  plaintiff  was  the  owner  of  a  dwelling- 
house,  with  an  office  and  outbuildings,  and  grounds  adjoining. 
The  defendant  commenced  the  manufacture  of  bricks  upon 
premises  adjoining  and  the  smoke  developed  in  the  process  of 
burning  floated  over  the  plaintiff's  premises,  and  entered  his 
dwelling,  and  rendered  its  enjoyment  physically  uncomfortable. 

It  was  contended  upon  the  part  of  plaintiff  that  he  had  a  right 
to  an  untainted  and  unpolluted  stream  of  air  from  all  directions 
over  his  premises,  but  this  right  was  denied  by  the  defendant. 
Knioht  Bbuce,  V,  C,  in  disposing  of  this  question,  said :  "  The 
first  point  disputed  or  not  conceded  is  the  question  as  between 
the  defendant,  in  his  character  of  a  person  owning,  using  and 
occupying  his  parcel  of  land  on  the  one  hand,  and  the  plaintiffs 
in  their  character  of  owners  and  occupants  of  the  house,  offices  and 

1  68  Barh.  (N.  T.)  208.  *  4  Eng.  Law  ft  Eq.  15 ;  15  Jar.  416. 
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gardens  on  the  other,  whether  the  plaintifb  are  entitled  to  an 
untainted  and  unpolluted  stream  of  air  for  the  necessaiy  supply, 
and  reasonable  nse  of,  the  occupant  and  his  family  there ;  or,  in 
other  words,  to  have  there,  for  the  ordinary  purposes  of  breath 
and  life,  an  unpolluted  and  untainted  atmosphere.  And  there 
can,  I  think,  be  no  doubt  in  fact  or  in  Icm  that  this  question 
must  be  answered  in  the  affirmative^  meaning  by  untainted  and 
unpolluted,  not  air  as  fresh,  free  and  pure  as  at  the  time  of  build- 
ing the  plaintilFs  house  the  atmosphere  then  was,  but  air  not  ren- 
dered to  an  important  degree  less  compatible,  or,  at  least,  not 
rendered  incompatible  with  the  physical  comfort  of  human  exist- 
ence, a  phrase  to  be  understood,  of  course,  with  reference  to  the 
climate  and  habits  of  England. .  *  *  *  That  the  process  of 
manufacturing  brick  in  the  manner  begun  and  continued  by  the 
defendant  must  communicate  smoke,  vapor  and  floating  substances 
of  some  kind  to  the  air,  is  certain.  I  think  it  plain,  also, 
from  the  relative  position  of  the  two  parties,  that  this  smoke^ 
and  this  vapor^  and  these  floaivng  avistanceSj  must  wholly, 
or  to  a  great  extent,  in  fact,  become  mixed  with  the  air 
supplied  to  the  plaintifPs  house,  and  in  part,  at  least,  of  the 
garden  or  pleasure  ground  belonging  to  it,  and  this,  without 
being  previously  so  dispersed  or  attenuated  as  to  become  im- 
perceptible, or  to  be  materially  impaired  or  diminished  in  force. 
I  conceive  that  the  plaintiff's  house,  and  at  least  a  part  of 
his  pleasure  grounds,  must  in  general,  or  often  if  the  manufacture 
shall  proceed,  be  subject,  substantially,  as  far  as  the  quality 
of  the  atmosphere  is  concerned,  to  the  original  and  full  strength 
of  the  mixture  or  dose  produced.  The  question  then  arises 
whether  this  is  or  will  be  an  inconvenience  to  the  occupant 
of  the  plaintiff's  house — a  question  which  I  think  most  be 
answered  in  the  aflSrmative  —  though  whether  to  the  extent  of 
being  noxious  to  human  health,  to  animal  health  in  any  sense,  or 
to  vegetable  health,  I  do  not  say,  nor  do  I  deem  it  necessary  to 
intimate  any  opinion,  for  it  is  with  a  private  and  not  a  public 
nuisance  that  the  defendant  is  charged."  As  to  the  degree  of 
discomfort  to  be  produced  by  an  impregnation  of  the  atmosphere 
for  foreign  substances  in  order  to  create  a  nuisance,  the  learned 
Yice-Chancellor  said :   "  The  important  point  next  to  be  consid- 
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ered,  I  conceive,  may  be  ihuB  put :  Ought  this  inconyenience  to 
be  considered  in  fact  as  more  than  fanciful,  or  as  one  of  mere  del- 
icacy and  fastidiousness,  as  an  inconvenience  interfering  with  the 
ordinary  comfort,  phyriccMy^  of  human  existence,  not  merely 
according  to  degamt  or  dainty  modes  and  habits  of  living,  but 
according  to  plain,  sober  and  simple  notions,  among  the  English 
people?  And  I  am  of  opinion  that  this  point  is  against  the 
defendant.  As  far  as  the  human  frame  in  an  average  state  of 
health  at  least  is  concerned,  mere  insalubrity,  mere  unwholesome- 
ness,  may  possibly  be  out  of  the  case ;  but  the  same  may,  perhaps, 
be  asserted  of  mutton  tallow  and  other  such  inventions  less  sweet 
than  wholesome.  That  does  not  decide  the  dispute.  SmeU  may 
be  sickening,  though  not  in  a  medical  sense.  Ingredients  may 
be,  I  believe,  mixed  with  air  of  such  a  nature  as  to  affect  the  pal- 
ate disagreeably  and  offensively,  though  not  unwholesomely.  A 
man's  body  may  be  in  a  state  of  chronic  discomfort  still  retaining 
its  health,  and  perhaps  suffer  more  annoyance  from  an  impure  or 
fetid  atmosphere,  from  being  in  a  hale  condition.  Kor  do  I  con- 
ceive it  necessary  to  show  that  vegetable  life,  or  that  health,  either 
universally  or  in  particular  instances,  is  noxiously  affected  by  con- 
tact with  vapor  and  floating  substances  proceeding  from  burning 
bricks.  I  think  that  the  defendant's  intended  proceeding  will,  if 
prosecuted,  abridge  and  diminish  seriously  and  materially  the 
ordinary  comfort  and  existence  of  the  occupants  of  the  plaintiff's 
house,  whatever  their  rank  or  station,  or  whatever  their  state  of 
health  may  be." 

The  doctrine  of  this  case,  in  its  fullest  extent,  has  been  adopted 
by  the  courts  of  this  country  and  England,  and  the  rule  as  to  the 
degree  of  discomfort  requisite  to  be  produced  from  interferences 
with  the  atmosphere  has  been  generally  adopted  as  the  true  rule.^ 

Seo.  510.  DeUoate  ohanioter  of  properly  afibotod,  no  delbiise.    Oook» 

▼.  Forbes.—  The  fact  that  a  person  is  in  a  delicate  state  of  health 


^  Tipping  «.  St.  Helen  Smelting  Co., 
4  B.  &  S.  606  ;  116  Eng.  C.  L.  15 
Rcw6  9.   Batler.  19  N.   J.   Eq.   204 
Francis  v.  Schoelkopf,  58  N.  T.  162 
Aity  General  «.  Steward,  20  N.  J.  Eq 
416;  Bhodesv.  Danbar,  67  Penn.  St 
876:  Duncan  e.  Hayes,  22  N.  J.  Eq.  26 , 
Cramp  e.  Lambert.  L.  B.,  8  Eq.  Caa. 


409 ;  Bichards  f>.  Phceniz  Iron  Co.,  57 
Penn.  St.  106;  Wesson  e.  Washbnme 
Iron  Ck>.,  18  Allen  (Mass.),  95 ;  David- 
son V.  Isbam,  9  N.  J.  Eq.  186  ;  Bam- 
ford  V,  Tnmley,  8  B.  &  S.  81 ;  Barnes 
Hathom,  64  Me.  124 ;  Tennant  id. 


V, 


Hamilton,  7  C.  &  F.  122 ;    GaTOT 
Ledbitter,  18  a  B.  (N.  8.)  470. 
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and  thereby  more  readily  snsceptible  to  ill  effects  from  the  nui- 
sanoe,  or  that  the  property  affected  is  of  a  delicate  character  and 
therefore  more  susceptible  to  injury  than  ordinary  property,  af- 
fords no  defense  whatever ;  any  impregnation  of  the  atmosphere 
with  unnatural  substances,  or  by  artificial  processes  that  produce 
actual  injury  to  another,  is  a  nuisance,  and  actionable  as  such,  ir- 
respective of  the  nature  or  character  of  the  property  affected 
thereby.^  In  Gook  v.  Forbes  the  plaintiffs  were  engaged  in  the 
manufacture  of  mats  from  cocoanut  fibre,  which  had  to  be  dipped 
in  bleaching  liquids  and  then  hung  out  to  dry.  The  defendants 
were  manufacturers  of  sulphate  of  ammonia  and  carbonate  of 
ammonia  from  the  ammoniacal  liquor  of  gas  works.  The  fumes 
from  the  defendant's  works,  particularly  when  the  wind  was  in 
the  north-west,  north  or  north-east,  floated  over  the  plaintifPs 
premises,  and  coming  in  contact  with  the  materials  of  the  plaint- 
iff hung  out  to  dry,  turned  them  from  a  bright  to  dull  and  black- 
ish color,  making  it  necessary  to  dye  the  materials  over  again  at 
great  expense,  the  color  even  then  being  permanently  injured. 
The  court  regarded  this  as  a  clear  case  of  nuisance,  for  which  the 
plaintiff  was  entitled  to  redress  in  an  action  at  law,  but,  as  the 
injurious  results  were  only  occasional,  and  accidental  rather  than 
otherwise,  not  a  proper  case  for  an  injunction  until  after  a  verdict 
of  a  court  of  law.  Sir  W.  Page  Wood,  V.  C,  said :  "  It  appears 
to  me  quite  plain  that  a  person  has  a  right  to  carry  on  upon  his 
own  property,  a  manufacturing  process  in  which  he  uses  chloride 
of  tin,  or  any  sort  of  metallic  dye,  and  that  his  neighbor  is  not 
at  liberty  to  pour  in  gas  which  will  interfere  with  his  manufacture. 
If  it  can  be  traced  to  the  neighbor,  then,  I  apprehend,  he  will  be 
entitled  to  come  here  and  ask  relief." 

Seo.  511.  IMiiiiiuition  of  value  of  property  not  enough.  —  The  mere 
diminution  of  the  actual  or  rental  value  of  property  by  the  exer- 
cise of  a  particular  trade,  business  or  use  of  property  in  its  vicin- 
ity is  not  sufficient  to  make  the  trade,  business  or  use  of  property 
a  nuisance  when  the  decrease  in  value  results  from  the  mere  prox- 
imity of  the  business,  and  is  attended  with  no  other  materially  ill 

I  Cooke   v.  Forbes,  Law  Rep.,  5  Eq.  Cab.    106 ;     Oulliok  v   Tremlett,  2 

Weekly  L.  R.  858. 
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resnltfi.^  Bat  when  the  bnsmees  is  of  a  character  that  produces  a 
fiensible,  visible  injury  to  the  property  itself,'  or  materially  inter- 
feres with  its  ordinary  enjoyment,*  the  diminution  in  value  which 
results  from  the  nuisance  is  a  proper  element  of  danger,  and  in 
some  cases  is  the  actual  measure  thereof/ 

When  the  owner  of  the  fee  of  the  premises  affected  by  the 
nuisance  is  himself  in  possession,  the  injury  that  he  sustains  by 
reason  of  the  discomfort  produced  thereby,  where  no  tangible 
injury  is  inflicted,  together  with  the  diminution  of  the  value  of 
the  premises,  are  proper  elements  from  which  to  estimate  the 
damage/  But  when  the  premises  are  in  the  possession  of  tenants, 
the  owner  of  the  fee  cannot  maintain  an  action,  unless  there  is  an 
actual  injury  to  the  reversion.*  If,  by  reason  of  the  nuisance, 
he  is  unable  to  let  his  premises,*  or  is  compelled  to  let  them  at  a 
much  less  rental  than  he  otherwise  would,  the  measure  of  dam- 
ages would  be  the  injury  to  the  rental  value/  The  difference 
between  the  rental  value  if  no  nuisance  existed,  and  the  rental 
value  with  the  nuisance  there,  is  the  true  measure/  If  the 
premises  are  not  let  at  all,  but  have  a  dwelling  upon  them  which 
is  unoccupied  in  consequence  of  the  nuisance,  the  entire  rental 
value  is  the  measure/*  Where  there  are  no  buildings  upon  the 
premises,  but  the  land  is  laid  out  into  building  lots,  which  by 
reason  of  the  nuisance  are  reduced  in  value,  a  recovery  may  be 
had  for  the  difference  between  the  value  of  the  lots  with  the 
nuisance  there  and  their  value  if  no  nuisance  existed." 

It  is  no  defense  to  an  action  for  a  nuisance  predicated  upon  the 
loss  of  rent,  resulting  from  an  unlawful  use  of  neighboring  prop- 
erty,  that  the  rental  value  of  the  property   has   been   greatly 

>  Ross  V.  Butler,  19  N.  J.  Eq.  274 ;  •  Rich  v.  Basterfleld,  2  C.  &  E.  257; 
Rhodes  d.  Dunbar,  7  P.  F.  Smith  Simpson  v.  Savage,  87  Eng.  Law  & 
(Penn.),  275.  Eq.  874;    Bennett   v,   Thompson,  id. 


-light  277;  Roberts  «.  Clarke,  17  id.  8$4. 

Co.,  20  N.  J.  Eq.  209.  ^  Francis  «.  Schoelkoppf,  58  N.  Y. 

«  Houghton  V.  Bankhard,  8  L.  T.  152. 

(N.  S.)  266.  •  Houghton  v.  Bankhard,  8  L.  T.  (N. 

•Beardmore  v.  Tredwell,  7  L.  T.  (N.  S.)  266. 

8.)  207 ;  Walter  v,  Selfe,  4  DeG.  &  S.  ^^  Houghton  z/.  Bankhard,  id. 

823  ;  Roberts  v.  Clarke,  17  L.  T.  (N.  »  Peck  «.  Elder.  8  Sandf.  (N.  Y.  Sup. 

S.)  874;  LuBCombe  v.  Steer,  id.  229;  Ct.)  126;   Dana  v.  Valentine,  5  Mete 

Pinckney  v.  Ewens,  4  id.  741.  (Mass.)  8. 


600  Smoke. 

increased  by  the  confitraction  and  maintenance  of  the  defendant's 
workfi,  nor  that  they  could  not  be  rented  at  all  if  the  plaintiffs 
works  were  to  stop,  nor  will  evidence  of  that  character  be 
admitted  either  as  a  defense  or  in  mitigation  of  damages.^ 

But  if  the  plaintiff  himself  occupies  the  premises,  the  damages 
are  to  be  measured  by  the  discomfort,  and  the  rental  value  can- 
not be  considered  or  given  in  evidence." 

Seo.  512.  The  disparity  In  peoaniary  loss  no  defease. —  The  fact  that 

the  discomfort  arising  from  the  nuisance,  or  the  actual  tangible 
injury  to  property  itself  therefrom  is  in  no  measure  commensur- 
ate with  the  pecuniary  loss  to  the  owner  of  the  works  producing 
the  injury,  by  having  his  works  declared  a  nuisance,  is  entitled  to 
no  weight  in  a  court  of  law,  and  is  in  no  measure  a  defense,  or  a 
circumstance  to  be  considered  either  by  the  court  or  jury.'  If  a 
party  has  seen  fit  to  erect  works  in  the  vicinity  of  the  property  of 
others,  which  may  injuriously  affect  the  surrounding  property,  bj 
reason  of  its  noxious  character  or  results,  the  penalty  of  his 
temerity  is  to  be  visited  upon  him,  however  severe  the  loss,  or 
however  much  lees  the  damage  may  be  to  his  neighbor  than  to 
himself.  The  innocent  are  not  to  suffer,  either  in  their  property 
or  comfort,  for  the  promotion  of  another's  interest  or  profit.*  It 
is  well  said  by  Thompson,  J.,  in  Cdseheer  v.  Mowry^  "  The  amount 
of  damage  is  not  the  sole  object  of  an  action  of  this  nature. 
The  Tight  is  the  great  question.  It  will  not  do  to  hold  that  one 
man  may  with  impunity  invade  the  premises  of  another  by  any 

*  Francis  «.  SchoeUcoppf,  i>8  N.  Y.  of  the  nnisanoe  would  occasion  the 
152 ;  Wesson  v.  Washburne  Iron  Co.»  defendants,  but  also  declined  to  oon- 
18  Allen  (Mass.)*  95,  oyerrnling  a  con-  sider  whether  it  was  possible  for  the 
trary    doctrine  of  the  courts  of  that  defendants  to  abate  the  nuisance. 
State.  In  Attorney-General  e.    Leeds,  L. 

«  Potter  ».  Froment,  47  Cal.  165.  R.,  5  Ch.  App.  689.  the  court  held  that 

*  Att'y-Gen.  v,  Cambridge  Gas.  Ck>.,  conveniences  could  not  be  balanced ; 
L.  R.,  6  Eq.  Cas.  282  ;  Casebeer  v.  that  the  fact  that  on  the  one  hand  the 
Mowry.  55  Penn.  St  428  ;  Reff.  v.  preservation  of  the  health  of  a  large 
Longton  Gas  Co.,  29  L.  J.  (M.  C.)  118.  population  required  that  the  nuisance 

«  Cooke  V.  Forbes,  L.  R.,  8  Eq.  Cas.  should  go  on  was  no  defense,  eren 

409;  Tipping  v.   St.   Helen  Smelting  though  the  number  who  were  actually 

Co.,4B.  dtS.  608;  Salvin  v.No.  Brance-  injured  thereby    was    comparatively 

pethCoalCo.,81  L.  T.  (N.   S.)  154.  trifling.    The  simple  question  is, doee 

In  Attorney-General  v.  Colney  Hatch  a   nuisance  exist  Y     If    so,   the  law 

Lunatic  Asylum,  L.  R.,  4  Ch.  App.  147,  gives  a  remedy;  and,  in  a  proper  case, 

the  court  not  only  refused  to  consider  equity  will  abate  the  wrong, 

the  great  damage  which  an  abatement  ■  56  Penn.  St.  428. 
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thing  in  the  shape  of  a  nuisance,  because  the  damage  may  not 
be  appreciable.  The  law  does  not  justify  or  excuse  such  an  inva- 
sion, he  it  ever  so  small,  and  allows  the  recovery  of  nominal 
damages,  at  least,  as  evidence  of  the  plaintiffs  right.  In  Pmch- 
ney  v.  Ewens^  the  defendant  carried  on  the  trade  of  a  fell- 
monger  (tanner)  near  the  plaintiflPs  dwelling,  on  quite  an  ex- 
tensive scale.  The  plaintifE  complained  that  when  the  wind 
blew  from  the  direction  of  the  defendant's  works,  noisome 
smells,  extremely  disagreeable,  proceeded  from  the  hides  and 
lime-pits  in  the  building,  and  that  the  water  from  the  pits  had 
fonled  the  water  of  a  stream  that  flowed  through  his  garden  and 
lawn.  All  the  other  neighbors  in  the  vicinity  of  the  works  testi- 
fied that  they  had  never  known  unpleasant  smells  to  proceed  from 
the  building.     The  court  submitted  three  questions  to  the  jury : 

"  1st.  Was  the  plaintiffs  enjoyment  of  his  property  sensibly 
diminished  by  the  nuisance,  if  any,  carried  on  by  the  defendant  ? 

'^  2d.  Is  the  trade  of  a  fell-monger  a  proper  trade? 

"  3d.  Was  the  trade  carried  on  in  a  proper  place  ?  " 

To  all  these  questions  the  jury  returned  an  aflBirmative  answer, 
and  judgment  was  rendered  upon  the  verdict  for  the  plaintiff,  and 
this  judgment  was  sustained  upon  a  case  reserved.  Thus  it  will 
be  seen  that  the  ordinary  uses  of  property  take  precedence  over 
all  others,  and  that  any  use  which  unreasonably  interferes  with 
the  ordinary  comfortable  enjoyment  of  property  is  in  violation 
of  the  rights  of  others,  and  must  yield  to  the  superior  right,  how- 
ever serious  the  loss,  or  disastrous  the  consequences  may  be  to 
the  wrong-doer.  The  usefulness  of  the  trade,  its  actual  Tvecea- 
Bvty  even,  will  not  operate  as  a  defense.  This  principle  was 
established  many  centuries  ago,  and  has  been  recognized  and 
acted  upon  by  the  courts  with  almost  unswerving  uniformity 
ever  since.  Eolle  in  vol.  2,  pp.  140,  141  of  his  Abridgment, 
refers  to  a  case  {PoynUm  v.  OilZ),  in  which  an  action  was  brought 
against  the  defendant  for  melting  lead  so  near  to  the  premises  of 
the  plaintiff  that  the  smoke  and  vapors  arising  therefrom  spoiled 
the  grass  and  wood  growing  upon  the  plaintiffs  premises,  and  by 
reason  of  which  he  lost  two  horses  and  a  cow  depasturing  there, 

U  L.  T.  (N.  S.)  741. 

76 


602  Smoke. 

and  the  learned  anthor  says :  ^'  Thongh  this  was  a  lawfol  trade, 
and  for  the  benefit  of  the  nation,  and  neoewary  ;  yet,  this  shall 
not  excuse  the  action ;  for  he  ought  to  use  his  trade  m  waste 
places  J  a/nd  great  oommonsj  remote  from  tndosv/rea^  so  thai  no 
damage  may  hofppen  to  the  proprietors  of  land  next  adjoinmg.^^ 
The  doctrine  of  this  case  is  approvingly  referred  to  by  the  court 
in  Jones  v.  Powell^  and  has  been  reaffirmed  in  many  cases,  both 
ancient  and  modem.' 

Sec.  513.  ImiiregiiatlanoftlM air  with  dust  or  ofaalL— The  pursuit 
of  any  trade  or  occupation  that  impregnates  the  air  with  dust  of 
any  kind,  to  the  injury  of  another,  is  a  nuisance.* 

In  Comm^o^iweaUh  y.  Mamm,*  the  respondent  was  indicted  for  a 
nuisance,  for  screening  coal  near  a  public  street  in  Boston  whereby 
the  dust  from  the  coal  floated  over  the  street,  to  the  annoyance 
of  travelers,  and  the  owner  of  property  in  the  vicinity. 

In  Cooper  v.  Rwndally  the  defendant  was  the  owner  of  a  flour- 
ing mill  in  the  vicinity  of  the  plaintiff's  dwelling,  and  the  dust 
and  chaff  from  his  mill  entered  the  plaintiff's  dwelling,  and  settled 
upon  it,  injuring  the  baildingand  impairing  its  comfortable  enjoy- 
ment. This  was  held  a  nuisance,  and  it  may  be  regarded  as  well 
settled,  that  any  trade,  occupation  or  use  of  property  that  im- 
pregnates the  atmosphere  with  any  foreign  substance,  that  pro- 

1  Palmer,  6d6.  *  Cooper  v.  No.  British  B.  B.  Co.,  96 

'  BeapabUca  v.  Caldwell,  1  Dall.  (U.  Jur.  169.    In  HatchinB  v.  Smith,  G8 

a)160 ;  Brady  o.  Weeks,  8  Barb.  (N.Y.  Barb.  (N.  Y.   8.    C.)  252,  duBt  from 

S.  C.)  157 ;  Taylor  v.   The  People,  6  lime-kiln    settling  on  famitare  and 

Parker's  Crim.    Bep.    (N.    Y.)  847  ;  milk.     In  Boss  v.  Butler.  19  N.  J.  Eq. 

Cat] in  «.  Valentine,  9  Paige's  Ch.   (N.  294,   cinders     from     pottery    works 

Y.)  675  ;  Bex  «.  White,  1  Barrows,  settling  upon  buildings  and  premises. 

888  \  Bex  «.   Niel,  2  C.   &  P.   485 ;  In  Wesson  v,  Washbume  Iron  Co.. 

Smith  V.  Cummings,  2  Parsons'  Sel.  18  Allen  (Mass.).  95,  cinders  from  iron 

Cas.  92  ;  Morley  o.  Pragnell,  Cro.  Car.  works  entering  an  inn  and  settling 

510  ;  Stynan  9.  Hutchinson,  2  Sel.   N.  upon  furniture.     In  Whitney  o.   Bar- 

P.  1106  ;  Rex  «.  Cross,  2  0.  &  P.   488;  tholomew,  21  Conn.  218,   cinders  and 

Smith   D.   MoConathy,   11    Mo.    517 ;  ashes  from  blacksmith  shop  entering 

Staple  V.  Spring.  10  Mass.  74 ;  Queen  dwelling  and  settling  upon  furniture 

«.  Train,  2  B.  &  S.   640;  Works  d.  and  spoiling  water  in  the  plaintiff's 

Junction  B.  R.  Co.,  6  McLean  (U.  S.),  well.  In Cartwright «.  Gray.  12  Grant's 

425 ;  Bex  v.  Ward,  4  Ad.  &  £1.   884 ;  Ch.  Cas.  (Out.)  400,  cinders  from  steam 

Bex  9.  Morris,  1  B.  &  Ad.  441 ;  Rex  v.  planing  mill  settling  upon  linen  hung 

Tindall,  6  Ad.  &  El.  148 ;   Beardmore  out  to  dry.     In  Cooke  «.  Forbes,  L. 

«.  Tredwell,    7  L.    T.  (N.   S.)  207;  B.,  5  E^.    Cas.  166,  gases  discoloring 

Attorney-General    v.    Colney    Hatch  plaintifrs  mats. 

Lunatic  Asylum,  L.  R. ,  4  Ch.  App.  147;  «  4  Gray  (Mass.),  218. 

Attomey-General  v,  Leeds,  6  id.  689.  *  68  Dl.  24. 
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duces  a  tangible  injury  to  property,  or  sensibly  impairs  its  com- 
fortable enjoyment,  is  a  nuisance. 

Seo.  514.  Fact  that  trade  is  lawful  no  defenae.  —  The  fact  that  the 
trade  producing  smoke  to  an  extent  to  become  a  nuisance  is  a 
lawful  trade,  or  that  it  was  carried  on  for  purposes  that  are  neces- 
sary and  useful  to  the  community,  or  that  it  is  carried  on  in  a 
reasonable  and  proper  manner,  or  in  a  proper  place,  will  not 
operate  to  relieve  the  owner  from  liability  if  the  trade  m  fact  is 
productive  of  such  ill  results  to  others  as  to  make  it  a  nuisance.' 

If  the  work  is  prosecuted  for  the  government  even,  and  pro- 
vides the  materials  requisite  for  national  defense,  this  will  be  no 
answer  to  a  suit  for  damages  resulting  to  others  from  its  prosecu- 
tion.* The  rights  of  habitation  are  superior  to  the  rights  of  trade, 
and  whenever  they  conflict,  the  rights  of  trade  must  yield  to  the 
primary  or  natural  right.* 

BBIOE  BITBNINa. 

Sec.  515.  BriokbimiiigaBaniilsanoe.  —  There  is  no  exception 
made  by  the  law  in  favor  of  any  trade,  when  its  results  are  such 
as  to  seriously  aflfect  the  property  of  another ;  therefore,  brick  burn- 
ing stands  upon  precisely  the  same  grounds  as  any  other  business 
producing  smoke,  and  is  adjudged  a  nuisance  or  not  by  the  same 
rules  of  law  and  evidence  as  apply  to  any  other  use  of  property 
producing  similar  results.  If  the  business  is  carried  on  near  the 
habitations  of  men,  and  in  the  process  of  burning  the  brick,  a  large 
quantity  of  smoke  is  developed,  that  floats  over  the  premises  of 
others  and  injures  the  property  or  impairs  the  comfortable  enjoy- 
ment of  others  resident  there,  it  is  a  nuisance  and  actionable  as 
such ;  but  if  no  such  results  ensue,  it  is  not  a  nuisance,  and  the 
business  is  strictly  lawful. 

Seo.  516.  Fact  that  premises  produce  bilok-olay  no  dafenae. —  It  was 

at  one  time  doubted  whether  this  branch  of  business  could  be 
regarded  as  a  nuisance  when  the  brick  were  made  from  a  part  of 

» Pincknej  «.  Ewens,  4  L.  T.  (N.  S.)  •  Beardmore  v.    Tredwell,  7   L.  T. 

741 ;  Stockport  Water-works  Co.  v.  Pot-  (N .  S . )  207 ;  Poynton  v.  Gill,  2  LiUy's 

ter,  7  H.  &  N.  160 ;  Reapublica  v.  Cald-  Register,  p.  309  :  Bamford  v.  Turnley , 

well.  1  Dall.  (U.  S.)  161 ;  St.  Helen  6  L.  T.  (N.  S.)  721. 

Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  *  Aldred's  Case,  5  Coke,  68a. 
642. 
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the  soil  upon  which  they  were  bnmed,  and  because  thej  were 
need  for  the  purposes  of  building ;  but  it  will  be  seen  by  the  cases 
referred  to  that  this  erroneous  doctrine  has  long  since  yielded  to 
the  strict  application  of  the  principles  that  underlie  the  whole 
doctrine  of  nuisances.  It  is  a  little  singular  that  any  such  doc- 
trine should  ever  have  had  even  a  brief  existence,  as  it  is  clearly 
opposed  to  the  letter  and  spirit  of  the  time-honored  maxim  upon 
wliich  the  whole  law  of  nuisances  rests, "  sic  utere  ttoOy  eto.^^  There 
can  be  no  more  excuse  for  a  man  to  corrupt  the  air  that  floats  over 
my  premises  with  smoke  and  deleterious  vapors,  because  his  soil 
yields  brick-day,  than  there  can  be  for  his  sending  similar  mix- 
tures there  from  the  exercise  of  any  other  business.  The  princi- 
ple, and  indeed  the  law  now,  is  the  same  in  the  one  case  as  in  the 
other,  and,  even  though  the  brick  are  being  burned  for  the  con- 
struction of  a  house  upon  the  premises  where  the  kiln  is  erected, 
no  exception  is  made,  and  the  results,  if  sufiSciently  extensive, 
are  as  much  a  nuisance  as  though  the  burning  was  for  the  pur- 
poses of  tra£Sc. 

Sec.  517.  OonT«DlMioeof  place  no  ezonse.—  The  English  courts  in 
the  case  of  Sole  v.  BarloWy^  decided  in  1858,  made  a  wide  de- 
parture from  the  doctrine  of  previous  cases  decided  in  the  courts 
of  that  country,  and  held  that  the  business  being  a  lawful  and 
necessary  business,  and  carried  on  in  a  proper  and  usual  manner, 
and  in  a  proper  place,  was  not  a  nuisance.  But  this  attempt  to 
overturn  the  entire  doctrine  of  the  courts  in  restraint  of  noxious 
trades  met  with  no  favor  and  was  never  recognized  as  an  autho^ 
ity  upon  similar  questions  by  the  able  courts  of  England.  But 
as  the  question  of  nuisance,  as  applicable  to  this  particular 
business,  is  one  about  which  some  doubt  has  been  expressed 
by  some  of  the  courts,  I  have  deemed  it  advisable  to  give  a  brief 
summary  of  all  the  cases  bearing  upon  the  question. 

Sbo.  518.   AotiudlQjarythetestof  nuisanoa.    Duke  of  Orafton  ▼.  BU- 

Uard.  —  The  first  case  of  which  we  have  any  account  in  which 
this  question  was  raised  is  that  of  The  Duke  of  OrafUm  v.  HH- 
liaa'det  al.y  decided  in  1736,  and  found  in  the  registrar's  book, 
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fol.  836  (J.  B.),  and  referred  to  in  the  case  of  AUomey-Oeneral 
V.  Cleanyeff.^  In  that  case  it  appears  that  the  defendants  erected 
brick  kilns  in  the  fields  in  the  parish  of  St.  George,  Hanover 
Square,  called  Hay  Fields,  within  250  yards  of  the  Duke  of  Graf- 
ton's dwelling  in  Albermarle  street.  The  plaintiff,  with  others  in 
the  vicinity,  brought  their  bill  to  restrain  the  defendants  from 
burning  bricks  there,  and  also  alleging  that  the  defendants  had 
brought  stone  on  to  the  premises,  and  also  proposed  to  erect  lime- 
kilns and  bum  lime  there,  and  praying  that  they  might  be  re- 
strained therefrom,  alleging  that  the  burning  of  bricks  in  that 
locality  would  be  so  great  an  annoyance  to  them  that  they 
would  be  obliged  not  only  to  remove  from  their  premises, 
but  that  their  furniture  would  be  spoiled,  and  that  the  burn- 
ing of  lime  would  not  only  be  a  great  annoyance  to  them,  but 
would  also  seriously  prejudice  their  houses  and  furniture.  The 
court  thereupon  granted  an  order  that  the  defendants,  having 
notice  thereof,  show  cause  by  the  last  day  of  the  term  why  they 
should  not  be  restrained  from  burning  bricks  or  lime  in  the  places 
named  in  the  bill,  and  subsequently  the  time  for  hearing  the  cause 
being  enlarged,  a  temporary  injunction  was  granted.  The  defend- 
ants answered  the  bill  and  alleged  '*  that  the  Eight  Hon.  Wil- 
liam Lord  Berkley  being  seized  of  several  fields  in  the  parish  of 
St.  George,  Hanover  Square,  they  on  the  8th  day  of  April,  1673, 
entered  into  articles  of  agreement  with  the  said  Lord  Berkley 
and  his  son  (heir  apparent)  for  a  part  of  said  fields,  being  the 
part  called  the  brick  field,  to  build  upon,  at  an  annual  rent  of 
£420  for  a  term  of  ninety-four  years ;  that  there  being  some  earth 
upon  the  premises  that  could  be  made  into  bricks,  they  sold  it  to 
one  Whitaker,  with  the  privilege  of  burning  the  same  upon  the 
premises,  subject  to  the  restriction  that  no  bricks  are  to  be  burned 
on  said  premises  before  the  Ist  of  July,  and  that  the  burning 
shall  not  continue  later  than  the  Ist  day  of  August ;  that  it  has 
always  been  customary  in  the  case  of  new  buildings,  where  fresh 
ground  has  been  broken  and  brick  earth  has  been  found,  to  bum 
the  same  on  the  premises,  even  though  in  the  vicinity  of  dwell- 
ing-houses ;  that  the  plaintiffs,  during  the  time  when  said  bum- 

»  18  Veeey,  211. 
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ing  would  take  plaoe,  would  be  in  the  conntry  and  their 
doeed ;  that  so  far  as  the  burning  of  lime  on  the  premises  is  con- 
cerned, thej  had  no  interest  therein,  and  had  given  no  permission 
therefor.  They  also  set  up  that  the  time  of  burning  would  be  eo 
short,  and  at  such  a  season,  that  but  little,  if  any,  annoyance 
would  result  therefrom  to  the  plaintiff,  and  that  their  fnmitnie 
would  not  be  thus  damaged.  Upon  these  facts  the  court  dis- 
chaiged  the  order.  Thus  it  will  be  seen  that  this  case,  which  is 
often  quoted  upon  questions  of  this  character,  really  left  the 
question  undecided.  The  court  (Lord  Habdwioke),  being  satig- 
fied  that  no  damage  would  result  to  the  property  of  the  plainti& 
by  the  business,  and  that  they  would  suffer  no  persoual  annoy- 
ance or  discomfort  therefrom,  as  they  would  be  away  in  the 
country  during  the  period  of  burning,  could  not  consistently  con- 
tinue the  injunction.  The  case  of  AUomey-Oeneral  v.  Clea/oer' 
is  frequently  quoted  as  an  authority  to  show  that  brick  burning  is 
not  a  nuisance,  but  no  such  point  was  decided  or  passed  upon  by  the 
court.  That  was  an  action  in  the  name  of  the  attorney-general 
to  restrain  the  defendant  from  carrying  on  the  business  of  a  soap 
boiler  in  a  public  place,  and  the  only  point  decided  by  the  court 
was  as  to  the  jurisdiction  of  the  court  of  chanceiy  to  restrain  a  public 
nuisance,  until  the  question  of  nuisance  had  been  determined  in  a 
court  of  law.  It  is  true  Lord  Eldon  referred  to  the  case  of  the 
Duke  of  Orafton  v.  HUliardj  and  said  that  Lord  Habdwicks  in 
that  case  held  that "  brick-burning  though  carried  on  near  the 
habitations  of  men  is  not  a  public  nuisance  j9^  «6."  But  with  all 
due  deference  to  the  learned  judge,  inasmuch  as  the  case  was 
never  reported,  and  the  only  account  of  it  is  to  be  found  in  the 
registrar's  book  before  referred  to,  and  as  not  one  word  of  Lord 
Habdwioke's  opinion  is  there  given,  it  is  evident  that  the  court 
was  mistaken  as  to  what  Lord  Habdwiokb  said.  The  Duke  of 
Grafton  brought  a  private  suit  in  his  own  name,  and  according  to 
the  record  of  the  case,  the  question  as  to  whether  this  was  a  public 
nuisance,  was  not  raised  or  passed  upon  by  the  court.  That  the 
court  did  regard  it  as  a  nuisance  is  evident  from  the  fact  that  it 
granted  a  temporary  injunction,  and  only  dissolved  it  when  it 
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appeared  from  the  proof  that  no  damage  would  ensue  therefrom, 
owing  to  the  fact  that  the  bmning  was  to  be  done  during  the 
montli  of  July  and  that  no  annoyance  would  ensue  to  the  plaintiff 
or  his  family,  as  during  that  period  they  would  be  away  in  the 
country,  and  no  claim  was  made  that  any  tangible  injury  to 
property  would  ensue.  But  in  any  event,  the  statement  in  At- 
tomey-General  v.  Olea/oer  is  mere  dicta  and  entitled  to  no  weight 
as  an  authority  on  this  point. 

Sjbo.  519.  Not  a  mdranoe  por  •••  Donald  ▼.  Bumphrey.  —  In  1839, 
in  the  courts  of  Scotland,  an  action  was  brought  by  Donald  v. 
HuTnphrey^  for  erecting  a  brick  kiln  near  the  plaintifPs  dwelling. 
The  plaintiff  brought  his  axjtion  to  restrain  the  burning,  and  in- 
sisted that  the  business  was^>^  Be  a  nuisance,  and  that  being  car- 
ried on  upon  premises  adjoining  his  dwelling,  it  should  be  re- 
strained without  proof  of  actual  injury.  But  the  court  held  that  the 
business  of  burning  bricks  was  a  lawful  business,  and  not  per  se 
a  nuisance,  but  that  the  question  as  to  whether  it  was  a  nuisance 
or  not  was  one  of  fact,  to  be  determined  by  the  circumstances  of 
each  case,  and  refused  an  injunction  without  proof  that  the  busi- 
ness was  so  conducted  as  to  be  a  nuisance  to  the  plaintiff. 

Sec.  520.  Ooming  to  a  nuiaance  no  defense.    BarweU  v.  Brooks.  —  In 

Ba^rwell  v.  Brooks*  amotion  was  made  before  the  vice-chancellor 
for  an  injunction  to  restrain  the  defendants  from  burning  bricks 
on  their  own  lands  within  six  hundred  feet  of  plaintiff's  property, 
oalled  East  Cowes  Castle,  and  the  injunction  was  granted  ex  parte. 
On  the  27th  of  April,  1843,  upon  hearing,  the  injunction  was  dis- 
solved on  the  ground  that  the  plaintiff  purchased  his  land  after 
the  use  of  the  defendant's  land,  as  building  land,  and  the  burning 
of  bricks  thereon  was  publicly  known,  and  because  the  brick- 
burning  would  be  temporary  only ;  that  is,  for  such  a  length  of 
time  as  would  be  sufficient  to  build  the  house.  But  the  plaintiff 
in  July  following  filed  a  supplemental  and  amended  bill,  upon 
which  an  injunction  was  granted,  restraining  the  defendants  from 
burning  or  permitting  any  bricks  to  be  burned  upon  a  particular 
piece  of  ground  named  in  the  order.    And  the  defendants  having 

1  14  F.  (Sc.)  1206.  '  1  Law  Times,  76,  464. 
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violated  the  order,  two  of  them  were  committed  for  contempt 
And  on  a  motion  made  on  the  29th  of  August  to  discharge  both 
orders  (that  for  the  injunction  and  committal  for  contempt)  a  per- 
petual injunction  was  issued.  Thus  in  this  case  we  have  the  im- 
portant point  decided,  not  only  that  the  burning  of  bricks  in  the 
vicinity  of  residences  is  a  nuisance,  but  also  the  further  fact  that 
^^  coming  to  a  nuisance  "  does  not  prevent  one  from  availing  him- 
self of  all  proper  remedies  for  damages  sustained  therefrom. 

Sbo.  521.  Oonvenlanoe  of  the  manufiictiirer,  and  natural  product  of 
raw  material  zio  ezonae.—  In  1851,  the  case  of  Walter  v.  Se^e'  was 
heard  before  J.  L.  Kihght  Bscoe,  V.  C,  and  the  defendants 
were  enjoined  from  burning  bricks  in  the  vicinity  of  the  plaintiffs' 
premises  so  as  to  occasion  damage  or  annoyance  to  the  plaintiffs, 
or  injury  or  damage  to  the  buildings  thereon  standing,  or  the 
shrubberies  and  plantations  named  in  the  bill. 

KJOTGHT  Bbuoe,  V.  C,  in  delivering  the  opinion  of  the  court 
upon  the  question  of  nuisance,  in  addition  to  that  portion  of 
his  opinion  given  on  a  previous  page  of  this  chapter,  said,  '*  It 
has  been  suggested,  as  a  ground  for  not  interfering  against  the 
defendant,  that  in  making  and  burning  bricks  on  his  land,  he  is 
only  using  his  own  soil  in  a  manner  at  once  common  and  useful, 
and  in  a  convenient  way  for  himself,  and  the  case  has  been  com- 
pared to  that  of  a  mine.  The  argument  if  adopted  would  prove 
too  much.  There  are  notorious  instances  of  various  kinds  in 
which  the  rights  of  a  neighboring  occupier,  or  a  neighboring  pro- 
prietor, prevent  a  man  from  using  his  land  as,  but  for  those  rights, 
he  properly  and  lawfully  might  use  it.  A  man  may  be  disabled 
from  building  on  his  own  land,  as  he  may  wish,  by  reason  of 
his  neighbor's  rights.  So  the  proprietor  on  whose  land  a  spring 
arises  may  be  unable  to  stop,  divert  or  foul  it,  by  reason  of  the 
rights  of  proprietors  of  neighboring  land.  It  msLj  be  one  of  the 
most  convenient  things  in  the  world  for  the  owner  of  a  mine  to 
manufacture  or  smelt  the  mineral  at  its  brink,  but  there  may  be 
the  rights  of  others  which  make  it  unlawful  for  him  so  to  do. 
The  case  of  a  lime-kiln  or  chalk-kiln  is  an  acknowledged  case  in 
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point  of  law,  and  I  am  not  aware  that  it  makes  any  difference 
whether  the  lime-stone  or  chalk  are  obtained  from  the  same  land 
or  not." 

In  this  case  the  brick-kiln  was  located  about  350  feet  from  the 
plaintiff's  honse  and  grounds.  The  doctrine  to  be  adduced  from 
the  case  is,  that  every  person  is  entitled  to  fresh,  pure  air ;  that  is, 
air  as  fresh  and  pure  as  in  the  locality,  and  by  the  ordinary  uses 
of  property,  could  reasonably  be  expected;  and  that  (my  trade, 
occupation  or  use  of  property  that  essentially  impairs  or  abridges 
this  right  whereby  the  actual  physical  comfort  of  those  living 
within  the  sphere  of  its  effects  is  essentially  abridged  is  a  nuisance, 
and  that  in  determining  whether  the  degree  of  discomfort  pro- 
duced is  such  as  to  bring  the  act  within  the  idea  of  a  nuisance, 
reference  is  to  be  had  to  the  ordinary  uses  of  property,  and  mere 
fanciful  inconveniences,  such  as  are  incident  to  elegant  and  dainty 
modes  of  living,  are  not  to  be  considered. 

Sbo.  522.  Injury  to  Tegetatioii.  PoUook  ▼.  Lester.  —  In  Pollock  v. 
Lester j^  decided  in  1853,  two  years  after  the  decision  of  Walter 
V.  SelfCy  the  plaintiff  was  the  proprietor  of  a  lunatic  asylum 
with  grounds  adjoining,  in  which  were  a  number  of  trees  and 
quantities  of  shrubbery  and  plants.  The  defendants  made 
preparations  for  the  burning  of  bricks  on  a  lot  180  feet  dis- 
tant, and  the  plaintiff  brought  his  bill  praying  for  an  injunction 
to  restrain  the  defendant,  alleging  in  his  bill  that  the  smoke 
and  vapors  arising  therefrom  would  be  injurious  to  his  patients 
and  cause  them  to  leave  his  asylum,  and  would  also  injure  the 
trees,  shrubs  and  plants  thereon  growing.  The  injunction  was 
granted,  and  the  doctrine  of  Walter  v.  Sdfe  was  followed  and 
fully  approved. 

Seo.  523.  Oonvenlenoe  of  place,  and  manner  of  oondnoting  btudneiui,  no 
defense.  Beardmore  v.  TreadweU.  —  Five  years  later,  in  1858,  iu  the 
case  of  Hole  v.  Barlow^  the  English  courts  made  a  departure 
from  the  doctrine  of  Walter  v.  Sdfe^  and  held  that  brick-making, 
being  a  lawful  and  necessary  business,  was  not  a  nuisance  and  that 
no  action  would  lie.     Four  years  later,  in  the  case  of  Bea/rdmore 
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y.  TredweUy  the  case  of  Hole  v.  Ba/rlau>  was  in  efiect  overruled, 
*  although  th^  court  attempted  to  diatingnish  that  case  from  the 
one  under  consideration,  on  the  ground  that  in  that  case  it  did 
not  appear  that  the  defendant  could  have  burned  his  brick  else- 
where. This  is  rather  a  lame  excuse  for  a  doctrine  that  had  been 
boldly  put  forward  to  overthrow  principles  that  had  been  firmly 
established  by  an  unbroken  current  of  authorities  for  nearly  a 
century,  and  in  Beardmore  v.  TredvoeU  the  court  granted  an 
injunction  restraining  the  burning  of  bricks  within  650  yards 
of  the  plaintiff's  dwelling,  holding  that  the  burning  of  bricks 
within  350  yards  of  the  plaintiff's  residence  was  a  nuisance,  and 
that,  too,  although  the  bricks  were  to  be  used  in  the  erection  of 
government  fortifications. 

Sbo.  524..   Same  oontliiiiod.    Bamlord  v.  Tnmley.  —  In   the    Queen^S 

Bench,  in  the  same  year,  in  the  case  of  Bamford  v.  Twrrdey*  the 
case  of  Hole  v.  Ba/rlow  was  directly  and  m  terms  overruled.  In 
that  case  the  plaintiff  brought  an  action  against  the  defendant  for 
burning  brick  near  his  dwelling-house,  whereby  serious  annoyance 
and  discomfort  was  produced  by  the  smoke  from  the  kilns  to  the  oc- 
cupants of  his  dwelling.  The  defendant  shows  that  both  estates  were 
parts  of  an  estate  which  had  formerly  belonged  to  one  owner,  and 
which  had  been  divided  up  into,  and  sold  as  building  lots,  and 
that  the  printed  particulars  of  the  sale  of  all  the  lots  stated,  among 
other  things,  that  there  was  plenty  of  brick  clay  and  gravel  on 
the  premises,  which  presented  an  advantageous  opportunity  of 
carrying  out  safe  and  profitable  building  operations.  Bricks  had 
been  made  upon  the  very  spot  where  the  plaintiff's  house  stood, 
and  the  plaintiff  was  aware  of  all  these  facts.  The  defendant  also 
knew  that  his  only  object  and  purpose  in  burning  bricks  upon 
his  premises  was  to  obtain  materiaLs  for  building  upon  his  land. 
OooKBURN,  J.,  before  whom  the  case  was  tried,  following  the  rule 
in  Hole  v.  Ba/rlow^  charged  the  jury  that  if  they  thought  the  spot 
was  convenient  and  proper,  and  that  the  use  by  the  defendant  of 
his  premises  was,  under  the  circumstances,  a  reasonable  use  by  the 
defendant  of  his  own  land,  the  defendant  would  be  entitled  to  a 
verdict.     The  jury  found  for  the  defendant,  but  upon  hearing  in 
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the  Exchequer  Chamber  it  was  held  that  the  ingtmotionB  were 
erroneous,  and  that  it  was  no  answer  in  an  action  for  a  nuisance, 
creating  actual  annoyance  and  discomfort  in  the  enjoyment  of 
neighboring  property,  that  the  injury  resulted  from  a  reasonable 
use  of  property,  and  that  the  act  was  done  in  a  convenient  place ; 
nor  that  the  same  business  had  been  carried  on  in  that  locality  for 
seventeen  years. 

Sbo.  595.  SsBM  ooBtliiiied.    Oa^rey  ▼.  ZiMlbitter  ;  Banliam  ▼.  Hall.  — 

The  next  year  (1863)  in  Cci/oey  v.  LedbiUer^  in  an  action  by  the 
plaintiff  against  the  defendant  for  burning  bricks  in  the  vicinity 
of  the  plaintifPs  residence,  annoying  the  plaintiff's  family  and 
producing  essential  discomfort  by  reason  of  the  fumes  and  vapors 
arising  therefrom,  and  injuring  the  plants  and  flowers  growing 
upon  the  premises,  the  court  held  that  it  was  no  sufficient  answer 
that  the  business  was  carried  on  in  a  convenient  place.  That  if 
damage  actually  resulted  to  the  plaintiff  in  the  manner  complained 
of,  the  act  was  a  nuisance,  the  court  directly  approving  the 
doctrine  of  Bcmford  v.  Tv/ndey^  and  repudiating  the  doctrine  of 
Role  V.  Baaiow.  In  1870  in  the  case  of  Barehma  v.  RaUy  an 
injunction  was  granted  restraining  the  defendant  from  employ- 
ing a  brick  kiln  in  front  of  and  one  hundred  yards  from  the 
plaintiff's  residence,  upon  the  ground  that  the  burning  of  bricks 
by  the  usual  processes  and  in  any  of  the  modes  known  is  a  nyxx- 
sanceper  se. 

Seo.  526.  Faot  that  plaintiff  oonld  avoid  iqjmry  fay  diffarant  naa  of 
proparty  no  defansai  —  In  Roberta  v.  Gla/rke^  heard  in  1867, 
the  plaintiff  was  the  owner  of  a  tract  of  land  at  Hack- 
ney, adjoining  lands  of  the  defendant.  The  plaintiff  had,  at  a  great 
expense,  erected  a  large  number  of  villa  residences  upon  his  lands, 
which  rented  at  £60  a  year.  Upon  the  defendant's  land,  in  the 
rear  of  these  residences  and  at  a  distance  of  about  two  hundred 
and  twenty  yards,  was  an  old  gravel-pit,  occupied  by  defendants. 
This  was  a  laige,  open  space,  upon  which  had  been  thrown  a  laige 
quantity  of  putrid,  decomposed  animal  and  vegetable  matter. 

'  18  C.  B.  (N.  8.)  470.  »  18  L.  T.  (N.  S.)  49. 
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There  was  no  brick-day  upon  the  premiaes,  bat  the  defendants 
carted  day  upon  the  land  and  made  bricks  there,  at  a  distance  of 
about  two  hundred  and  twenty  yards  from  the  plaintiff's  houee, 
but  less  than  one  hundred  yards  from  any  of  the  other  honses. 
In  burning  the  brick,  the  defendant  mixed  the  animal  and  veg- 
etable matter  on  the  premises,  with  the  day,  and  the  stench  arising 
therefrom  was  very  offensive  and  injurious.  This  smoke,  charged 
with  these  noxious  smells,  floated  over  the  plaintiff's  premises, 
and  was  so  disagreeable,  that  many  persons,  who  otherwise  would 
have  hired  these  houses,  dedined  to  do  so,  and  the  plaintiff 
thereby  sustained  damage.  The  defendant  by  way  of  defense 
insisted  that  he  and  his  predecessors  having  burned  brick  there 
ever  since  1825,  they  had  acquired  a  prescriptive  right  to  do  so, 
as  against  the  plaintiff  and  all  others  injuriously  affected  thereby. 
That  the  fumes  arising  from  the  burning  had  frequently,  daring 
that  period,  been  injurious  to  the  plaintiff  and  his  farm.  That 
putrid  matter  of  the  worst  description  had  for  a  long  time  been 
deposited  on  the  farm  and  mixed  with  the  clay  and  burned,  the 
fumes  therefrom  floating  over  the  plaintiff's  premises  as  now. 
He  also  insisted  that  the  plaintiff,  having  recently  come  to  the 
nuisance,  could  not  complain  of  its  ill  results.  An  injunction  was 
granted  restraining  the  defendant  from  burning  bricks  so  as  to 
injuriously  affect  the  plaintiff's  premises.  The  vice-chancellor 
said:  "In  order  to  acquire  a  prescriptive  right  to  cany  on  a 
noxious  trade  in  a  certain  locality,  the  trade  must  have  been  car- 
ried on  for  twenty  years,  and  the  right  must  have  been  exercised 
at  least  the  flrst  and  last  year  of  that  period.  It  has  been  held 
that  brick-burning,  carried  on  in  the  ordinary  way  within  two 
hundred  and  forty  yards  of  a  dwelling,  is  a  nuisance,  and  two 
hundred  and  forty  yards  is  by  no  means  the  limit" 

Sbo.  527.  BoilneMi  mtut  produce  ii^Jmy.    Lcucombe  ▼.  Steer.  —  In  the 

same  year  the  case  of  Lusocmbe  v.  Steev^  was  heard.  The  de- 
fendant rented  premises  and  began  to  bum  bricks  within  1,442 
feet  of  the  plaintiff's  house  and  on  premises  adjoining.  At 
the  time  when  the  bill  was  brought  no  actual  injury  had  been 
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sustaiDed  by  the  plaintiff,  bnt  the  bill  was  predicated  npon  a  pros- 
pective naisazice.  There  had  been  a  verdict  at  law  against  the 
defendant  at  the  suit  of  the  plaintiff,  but  there  had  been  changes 
made  in  the  mode  of  burning,  so  that  at  the  time  when  the  bill 
was  brooght  no  actual  nuisance  existed.  The  court  denied  an  in- 
junction upon  the  ground  that,  no  actual  injury  having  been  sus- 
tained, no  nuisance  existed,  and  that  no  evidence  having  been 
given  to  establish  the  fact  of  prospective  nuisance,  it  was  not  a 
case  for  equitable  relief.  But  the  court  said :  ^^  If  the  business 
should  hereafter  become  a  nuisance  to  the  plaintiff,  he  can  then 
apply  to  the  court  for  relief,  and  his  rights  will  be  protected." 

Sec.  528.  Oenenl  nnifonnity  of  Bngllah  dootzine.  —  Thus  it  will  be 
seen  that  the  doctrine  of  the  English  cases  is  nearly  uniform  in 
support  of  the  principles  enunciated  in  Walter  y.  Sdfe,  and  es- 
tablishing brick-burning  as  so  far  a  nuisance  that  the  opposite 
would  seem  to  be  the  exception  rather  than  the  rule.  Indeed  in 
jBo/reho/m  v.  HaU^  last  cited,  the  court  virtually  held  that  it  is  so 
far  a  nuisance,  as  to  require  proof  that  the  business  is  conducted 
by  new  processes  so  improved  as  to  overcome  the  ill  results  inci- 
dent to  the  old  modes,  rather  than  proof  that  actual  deleterious 
results  are  produced. 

Seo.  529.  Hiiok6iistin0>8AppML— In  this  country  the  question 
has  never  been  directly  raised  or  passed  upon  by  the  courts  except 
in  two  or  three  cases,  one  of  which  is  Ifuckenstine's  Appeal} 
The  doctrine  of  this  case  is  of  no  practical  value,  for  the  rea- 
son that  the  main  point  in  the  case  is  evaded.  The  court,  it  is 
true,  say  that  "  Brick-making  is  a  useful  and  necessary  employ- 
ment and  must  be  pursued  near  to  towns  and  cities,  where 
bricks  are  chiefly  used.  Brick-burning,  an  essential  part  of  the 
business,  is  not  a  nuisance  per  se.  AtCy-Oeneral  v.  (Jlea/oer?^  • 
But  without  deciding  whether  in  this  case  the  burning  of  brick 
was  a  nuisance,  it  simply  decUned  to  exercise  its  restraining 
power  to  enjoin  the  business,  for  the  reasons,  that  there  were 
80  many  similar  nuisances  in  the  locality  that  it  was  unable  to  say 

*  70  Penn.  St.  102 ;  also  reported  in       *  18  Yeoej,  Jr.,  219. 
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that  this  sensibly  increased  the  discomfort  therefrom ;  and  be- 
cause it  was  not  satisfied  that  any  real  injury  had  ensued  there- 
from, and  that  in  any  event  the  plaintiff's  remedy  at  law  was 
ample  to  establish  his  right,  and  redress  his  injury,  if  he  had 
sustained  any. 

Seo.  530.  8«BMOQntliiii0d.— The  actual  doctrine  of  this  case  is 
well  sustained  by  authority  and  upon  principle.  The  court  failed 
to  find,  from  the  evidence,  that  the  plaintiff  sustained,  or  was  likely 
to  sustain,  any  damage  from  the  business.  This  disposed  of  the 
case.  The  court  was  also  right  in  holding  that  what  might  be  a 
nuisance  in  one  locality  might  not  be  so  in  another,  where  similar 
effects  had  existed  for  many  years,  because  of  the  utter  impossi- 
bility of  saying  whether  this  one  sensibly  increased  the  discomfort 
or  damage  therefrom.^ 

Sec.  531.  Use  of  fa«l  that  prodnoec  destmotiTe  yrmpon,    OampbeU  ▼. 

8«aman.  —  lu  Campbell  v.  Seatrhcm^  the  question  came  up  on  a 
complaint  praying  for  an  injunction  to  restrain  the  defendant 
from  using  mineral  coal  in  the  process  of  making  and  burning 
brick,  on  the  ground  of  injury  to  the  shade  trees,  grape-vines  and 
shrubbery  upon  the  premises  of  the  plaintiff.  The  injunction 
was  granted.  The  court  say  that  the  general  doctrine  of  Hucheri' 
9tine^8  Appeal  is  in  conflict  with  the  authorities  in  TS&w  York, 
and  the  court  cites  a  portion  of  the  opinion  in  that  case,  Which 
was  quoted  fi*om  the  opinion  of  Lord  Chancellor  "Wkstbuby,  in 
Tipping  v.  St.  Hden  Smelting  Co.^  as  follows :  "  If  a  man  lives 
in  a  town,  of  necessity  he  must  submit  himself  to  the  conse- 
quences of  the  obligations  of  trade  which  may  be  carried  on  in 
his  immediate  neighborhood,  which  are  actually  necessary  for 
trade  and  commerce ;  also  for  the  enjoyment  of  property  and  the 
benefit  of  the  inhabitants;"  and  the  learned  judge  in  Campbell 
V.  Seammh  says:  "  Such  a  doctrine  carried  out  ignores  the  law  of 
nuisances  in  all  cases  where  it  is  more  profitable  to  live  by  their 
creation  and  continuance,  than  by  healthful  employment."  But 
the  learned  judge  lost  sight  of  the  fact  that  this  very  principle 

«  2  St.  Helen  Smelting  Go.  v.  Tip-        *  3  T.  ft  G.  (N.  T.)  287;  affirmed.  63 
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enters  into  and  forms  an  essential  part  of  the  common  law  of 
every  dvilized  country  on  the  face  of  the  earth ;  that  withoat  it  no 
city  coald  maintain  its  business  or  its  population  for  a  single 
month.  When  people  choose  to  come  together  in  compact  com- 
nmnitieSy  to  build  or  to  live  in  populous  cities,  they  have  a  perfect 
right  to  do  so,  but  when  they  do  it,  of  necessity  they  must  give 
up  many  rights,  and  submit  to  many  discomforts  which  would 
not  be  incident  to  life  in  the  country.  They  cannot  have  an 
atmosphere  pure  and  free  from  taint  and  pollution.  They  cannot 
have  the  same  degree  of  quiet  and  freedom  from  noise ;  indeed 
in  every  respect  essential  for  the  maintenance  of  such  communi- 
ties they  have  got  to  yield  more  or  less  of  their  personal  comfort 
to  the  necessities  of  trade  and  of  life  in  such  localities.  The  law 
always  has  recognized  this  principle,  and  the  books  are  ftll  of 
instances  where  courts  have  made  wide  distinctions  in  the  appli- 
cation of  such  principles  between  cities  and  the  country.  It  does 
not  follow  that  the  court  intended  by  this  to  convey  the  idea  that 
any  business  may  be  carried  on  in  a  city,  that  is  a  nuisance  ^^  se 
or  in  consequence^  for  such  was  not  the  view  of  the  court,  nor 
the  application  that  it  gave  it  But  it  was  an  illustration  of  the 
rale,  that  in  determining  whether  a  certain  trade  is  a  nuisance,  it 
will  consider  the  location  as  well  as  the  effect.*  Lord  Cbaitwobth 
in  the  same  case  from  which  the  language  in  question  is  quoted. 
Bays :  "  I  perfectly  well  remember  when  I  had  the  honor  of  being 
one  of  the  Barons  of  the  Court  of  Exchequer  trying  a  case  in 
the  county  of  Durham,  where  there  was  an  action  for  smoke  in 
the  town  of  Shields.  It  was  proved  that  smoke  did  come  incon- 
testably,  and  in  some  degree  interfered  with  a  certain  person, 
and  said:  *Tou  must  look  at  it,  not  with  a  view  whether 
abstractly  that  quantity  of  smoke  is  a  nuisance,  but  whether  it  is 
a  nuisance  to  a  person  living  in  the  town  of  Shields ;  because  if 
it  only  added  in  an  infinitesimal  degree  to  the  quantity  of  smoke, 
I  thought  that  the  state  of  the  town  rendered  it  impossible  to 
call  that  a  nuisance.' "  Now  can  any  exception  be  taken  to  this 
doctrine  upon  principle?  If  in  a  manufacturing  town  like 
Pittsburgh,    where    there    are  innumerable    forges  and  shops 

>  Loid  YAimiEBSLBT.y.C.,  in  Wood  v.  Sutcliffe,  8  E.  L.  &  E.  221. 
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where  immenfie  quantities  of  smoke  are  developed  and  constantly 
envelop  the  city,  I  set  np  a  shop  which  develops  such  quantities 
of  smoke  that  in  another  locality  it  would  be  a  nuisance,  bat  which 
there  does  not  sensibly  increase  the  quantity  already  constantly 
produced,  can  my  works  be  restrained  as  a  nuisance  ?  I  am  aware 
that  there  are  authorities  both  ways,  but  the  better  doctrine  seems 
to  be  that  it  is  proper  to  consider  the  character  of  the  surrounding 
business,  and  that,  if  it  cannot  be  said  that  my  shop  sensibly  in- 
creases the  volume  of  smoke,  it  cannot  be  claimed  that  I  have  in- 
fringed the  rights  of  others  to  their  damage,  at  least,  to  such  an 
extent  as  to  warrant  the  intervention  of  a  court  of  equity.'  But  if 
my  shop  produces  a  sensible  increase  of  the  volume  of  smoke,  so 
that  it  works  an  injury,  then  unquestionably  my  business  is  a 
nuisance  and  the  inhabitants  of  the  locality  are  not  required  to 
submit  to  it,  for  whatever  trade  produces  a  sensible  injury  to 
property,  or  sensibly  promotes  physical  discomfort,  is  a  nuisance,' 
and  cannot  be  justified  on  the  ground  that  there  are  other  sunikr 
nuisances  in  the  same  locality.*  The  very  foundation  of  a  nui- 
sance is  injury  and  damage  to  a  right.  In  order  to  constitute  a 
nuisance,  there  must  be  a  violation  of  a  clear  and  well-defined 
right,  and  that  violation  must  produce  injury  and  damage,  or  be 
of  such  a  character  that  the  law  will  presume  damage,  as  in  the 
case  of  building  a  house  so  that  the  eaves  overhang  the  lands  of 
another,*  or  an  obstruction  of  a  private  way.*    But  in  the  case  of 

I  Lord  Ghaacellor  Wbstburt's opin-  Crump  «.  Lambert,  L.  R,  8  Eq.  Cu. 
ion  ia  St.  Helen  Smelting  Co.  v.  Tip-  409,  it  waa  held  that  any  material  ad- 
ping,  116  E.  C.  L.  6(w  ;  Gaunt  «.  dition  to  the  smoke,  effluvia  and  noise 
Finney,  L.  R.,  8  Ch.  App.  8.  In  Cleve-  arising  from  the  carrying  on  of  a  trade 
land  «.  Citizens  Gas-light  Co.,  6  C.  E.  in  a  manufacturing  town  where 
Green  (N.  J.),  201,  it  was  held  that  similar  establishments  are  operated, 
where  the  trade  did  not  materially  add  will  be  a  nuisance  and  restrained  as 
to  the  nuisance  already  existing,  a  court  such.  Robinson  « .  Baugh ,  81  Mich, 
of  equity  would  not  interfere  to  re-  291. 

strain  the  trade  or  declare  ita  nuisance.  '  Crump  e.  Tiambert,    L.   R. ,  8  Eq. 

In  Ball  V.  Ray,  L.  R.,  8  Ch.  App.  467,  Cas.  409,  aeveland  v,  CiUzens'  Gss- 

the  court  say  that  an  increase  of  a  light  Co.,  20  N.  J.  Eq.  201 ;  People  v, 

right  previously  acquired  may  con-  BUUory,  4  N.  Y.   Sup.   Ct.  274;  Mc 

stitute  a  nuisance,  that  is,  if  a  party  Eeon  v.  See, 61  N.  Y.  800 ;  4  Robt.  (K. 

has  acquired  a  right  to  carry  on  an  Y.)  247 ;  Crowley  v.   Lightowler,    L. 

offensive  trade  in  a  particular  way.  R.,  2  Ch.  App.  486. 

and  producing  a  limited  amount  of  ^  Fay  v.  Prentice,  1  C.  B.  828. 

injury,  this  will  not  justify  him  in  so  *  Smith  e.  Wiffgin,  52  N.   H.  112  : 

conducting  the  same  business  as  to  in-  Allen  v.  Ormond,  8  East,   4 ;  Duncan 

crease  the  injury  or  nuisance.  v.  Louch,  6  Q.  B.  904. 

»  Ball  V.  Ray,  L.  R.,8Ch.  App.  467 ; 
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the  Bhop,  unlefis  its  smoke,  fumes  and  vapors  sensibly  increase  the 
volume  abeadj  created,  it  cannot  be  said  that  any  one  is  injured 
or  damaged  thereby,  and  consequently  no  right  is  violated.  Thus 
in  the  case  of  Rex  v.  TTo^,*  the  defendant  was  indicted  for  set- 
ting up  a  horse-boiling  establishment,  which  is  one  of  the  most 
offensive  trades,  and  had  carried  it  on  there  for  many  years  before 
the  defendants  came  to  them,  but  its  extent  was  much  greater 
under  them  than  it  had  been  before ;  it  was  proved  that  the  place 
when  they  came  there  was  f  uU  of  establishments  carrying  on 
trades  of  the  most  offensive  character,  and  it  being  shown  that 
the  defendants  carried  on  their  trade  in  such  a  manner  that  there 
was  but  very  little,  if  any,  increase  in  the  nuisance  from  what  it 
wafi  when  they  came  there,  it  was  held  that  the  business  was  a 
nuisance  jp^«6,  but  considering  the  manner  in  which  the  neighbor- 
hood had  always  been  occupied,  it  would  not  be  a  nuisance  there, 
unless  it  occasioned  more  inconvenience  as  it  was  carried  on  by 
the  defendants  than  it  had  done  before,  and  the  defendants  were 
acquitted.  If  the  annoyance  had  been  increased  by  the  defendants, 
it  would  have  been  an  indictable  nuisance. 

SbO.  532.  Hookenstliie'B  Appeal  reviewed.  —  So  in  the  case  of  Bex 

V.  JBartfwlarriew^*  it  was  held  that  a  person  cannot  be  indicted  for 
setting  up  a  noxious  trade  in  a  neighborhood  in  which  offensive 
trades  have  long  been  borne  with,  unless  the  inconvenience  to 
the  public  be  thereby  increased.  But  in  the  latter  case,'  which  was 
an  indictment  for  carrying  on  the  business  of  varnish-making 
near  a  highway,  it  was  proved  that  the  smells  issuing  from 
the  respondent's  factory  were  a  great  annoyance  to  people 
traveling  along  the  highway  ;  the  defense  was  two-fold :  First, 
that  the  smells  were  not  unwholesome,  and  secondly,  that  in 
the  immediate  neighborhood  there  were  several  houses  for 
slaughtering  horses,  a  brewery,  a  gas  manufactory,  a  melter  of 
kitchen  stuff  and  a  blood-boiler,  and  that  although  the  accumu- 
lation of  all  the  smells  was  a  nuisance,  yet  the  defendants'  alone 
would  not  be  so.  Abbott,  C.  J.,  said :  "  It  was  not  necessary  that 
a  public  nuisance  should,  be  injurious  to  health.     If  there  be 

>  Moo.  &  M.  281.  *  Bex.  v.  NeU,  2  C.  &  P.  485. 

•  Peake,  71. 
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smells  ojlensiye  to  the  sense,  that  is  enough,  as  the  neighborhood 
has  a  right  to  fresh  and  pure  air.  It  has  been  proved  that  a  num- 
ber of  other  offensive  trades  are  carried  on  near  this  place,  bat 
the  presence  of  other  nuisances  will  not  justify  any  one  of  them. 
The  more  there  are  the  more  fixed  they  will  be,  and  one  is  not 
less  subject  to  prosecution  because  others  are  culpable.  The  only 
question,  therefore,  is  this :  is  the  business,  as  carried  on  by  the 
defendant,  productive  of  smells  offensive  to  persons  passing  along 
the  highways  ?  The  doctrine  of  this  case  is  not  really  opposed 
to  that  of  the  two  preceding  cases,  for  the  case  turned  on  the 
question  whether  in  point  of  fact  this  particular  business  created 
a  sensible  nuisance,  distinct  from  the  others,  and  it  being  found 
that  it  did,  the  defendant  was  convicted.  In  the  case  of  Hucken- 
stin^B  Appealy  anis^  the  court  held  that  a  court  of  equity  would 
not  interfere  to  restrain  the  exercise  of  a  trade  producing  smoke 
and  noxious  vapors,  when  the  locality  in  which  the  business  was 
prosecuted  was  filled  with  establishments  of  a  similar  eharacter, 
producing  similar  results,  particularly  where  it  was  doubtful 
whether  any  damage  therefix>m  actually  ensued.^  The  court  did 
not  attempt  to  pass  upon  the  question  of  nuisance,  but  left  the 
party  to  his  remedy  at  law,  to  have  the  question  passed  upon  by 
a  jury.  Thus  far  the  court  was  clearly  right,  but  there  is  much 
in  the  dicta  of  the  court  that  is  obnoxious  to  criticism. 

I  In  Mohawk  Bridge  Co.  «.R.R.Go.»     1    id.   616;   Belknap  v.   Trimble,  3 
6  Palgo'B  Ch.  (N .  Y.)  554,  it  was  held     Paiffe's  Ch,  (N .  Y .)  677 ;  Read  «.  Gif- 

that  where  the  thing  is  not  in  itself  a  ford,  1  Hopkins'  Ch.  (N.  Y.)416:  Ha- 

naisanoe,  the  court  will  not  interfere  mond  v.  FaUer,  1  Paige's  Ch.  (N.  T.) 

an  til  the  matter  has  been  tried  at  law,  197 ;  Ogden  e.  Gibbons,  4  Johns.  Ch. 

following  the  doctrine  laid  down  by  (N.  Y.)  157 ;  N.  T.  «.  Mapes,  6  id.  46; 

Lord  Brougham  in  the  Earl  of  Ripon  Barrow  v.   Richard,  8  Paige's  Ch.  (N. 

V.  Hobart,  Cooper's  Rep.  843.  T.)861.  In  Attorney  General  zr.  Nichol, 

A  ooart  of  equity  will  not  interfere  16  Vesey,  Jr.,  883,  Lord  Bldon  pat 
unless  the  injury  is  such  that  in  its  the  jurisdiction  of  a  court  of  equity  ia 
very  nature  it  is  not  susceptible  of  ade-  cases  of  nuisance  upon  the  ground  of 
quate  redress  at  law,  or  unless  the  material  injury  and  troublesome  mis- 
mischief  is  of  such  an  irreparable  char-  chief,  which  required  a  preveDtiTa 
acter,  or  so  constantly  recuiring  that  remedy  as  well  as  compensaiion  in 
it  cannot  be  otherwise  preventea.  Van  damages.  In  Brown's  case,  2  Veeey, 
Bergen  «.  Van  Bergen,  8  Johns.  Ch.  Jr.,  414,  Lord  Hardwickb  intimated 
(N.  x.)d83 ;  Attorney-General  z/.Utlca  that  in  order  to  warrant  an  injunction 
Ins.  Co.,  2  id.  871 ;  Gardners.  Village  in  case  of  a  nuisance,  the  rights  of  tlie 
of  Newburffh,  id.  464 ;  R.  R  Co.  v.  parties,  must  have  been  first  settled  at 
Artcher,  6  id.  83;  Belknap  e.  Belknap,  law,  or  the  partr  seeking  the  injonc- 
2  id.  418 ;  Liyinsston  v,  Livingston,  6  tion  have  been  for  a  long  time  in  the 
id.  497 ;  Croton  Turnpike  Co.  v.  Ryder,  exercise  of  the  right  invaded. 
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8bo.  533.   NoodoiiB  tnidM,  locality  of,  when  iraiaaiioe.  —  If  the  court 

intended  to  adopt  the  doctrine  that  a  noxious  trade,  set 
up  in  the  vicinity  of  other  similar  establishments,  could  not 
become  a  nuisance  in  that  locality,  or  that  any  exceptions  should 
be  made  in  favor  of  a  business  lawful  in  itself,  and  useful  in  its 
results,  that  is  clearly  a  nuisance,  except  for  the  fact  of  location 
and  usefulness,  then  it  stands  outside  the  pale  of  all  recognized 
modem  authority,  and  is  entitled  to  no  weight  outside  of  the 
State  of  Pennsylvania.  But  I  do  not  understand  this  to  be  the 
doctrine  of  the  case.  It  is  simply  a  review  of  the  grounds  that 
shonld  influence  a  court  of  equity  in  granting  or  refusing  an  in- 
junction to  restrain  the  exercise  of  a  trade,  before  the  rights  of 
the  parties  and  the  question  of  nuisance  have  been  passed  upon 
in  a  court  of  law,  and  to  that  extent,  the  case  is  not  obnoxious  to 
criticism  and  is  sustained  by  multitudes  of  authorities.  It  is  the 
very  ground  upon  which  an  injunction  was  denied  in  At6y-0en. 
V.  Cleamer^  and  it  has  always  been  regarded  as  quite  proper  for  a 
court  of  equity  to  send  parties  to  a  court  of  law  to  have  their 
rights  determined  before  it  would  interfere  by  injunction,  except 
where  irreparable  mischief  would  result  from  delay. 

Seo.  534.  Dedaton  in  oase  of  Oampbell  ▼.  Seaman.  —  In  the  Court  of 
Appeals,  the  case  of  Ca/nhpbeU  v.  Seamom  was  heard  upon  appeal, 
and  the  judgment  of  the  Supreme  Court,  as  stated  cmte^  was  af- 
firmed, and  the  defendants  were  enjoined  from  manufacturing 
brick  upon  their  land,  by  the  use  of  such  coal  or  process  as  gen- 
erated noxious  gases,  as  described  in  the  complaint,  and  which 
were  destructive  to  vegetation.  The  court  held  that  the  burning 
of  brick  by  such  a  process  as  generated  poisonous  gases,  which 
were  borne  by  the  wind  on  to  the  premises  of  another,  destroying 
trees  and  vegetation,  was  clearly  a  nuisance,  for  which,  under  the 
Code,  an  action  for  damages  and  to  restrain  the  use  of  the  process 
complained  of  would  lie.  It  was  also  held  that  the  fact  that  the 
damage  complained  of,  being  merely  to  ornamental  trees  and 
shrubbery,  was  immaterial,  as  articles  of  luxury  come  under  the 
protection  of  courts  as  much  as  articles  of  necessity.  It  was  also 
held  that  the  plaintiff  was  not  deprived  of  this  remedy  because 
the  injury  was  only  occasional,  but  that  it  was  sufficient  to  war- 
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rant  an  injimction,  that  the  injury  occurred  whenever  a  kihi  of 
brick  was  burned,  unless  the  poisonous  gases  were  blown  away  by 
the  wind,  whether  such  burning  occurred  at  long  or  short  inter- 
vals of  time/ 

Sec.  535.  Brick-bumlng  fnl^lectto  the  aame  inlet  aa  other  oocapettom- 

—  There  is  no  case  in  which  brick-burning  has  ever  been  held  a 
public  nuisance,  but  there  is  no  doubt  but  that  it  would  so  beheld 
when  carried  on  so  near  to  a  city  or  town,  or  a  public  street  that 
the  public  were  thereby  materially  annoyed  and  injured,  but  being 
a  business  that  is  generally  conducted  away  from  public  places,  it 
has  never  come  under  the  purview  of  criminal  courts.  The  busi- 
ness must  necessarily  be  conducted  in  localities  where  the  earth 
peculiar  to  its  manufacture  exists  in  sufficient  quantities,  and  per- 
sons who  undertake  these  enterprises  will  rare]y  hazard  the  expen- 
diture necessary  to  establish  the  business  so  near  to  habitations, 
towns  or  public  places,  as  to  render  it  obnoxious  to  that  extent 
that  it  becomes  a  public  nuisance.  This,  as  well  as  any  other 
business  producing  smoke  and  noxious  vapors,  may  lawfully  be 
conducted  so  far  from  public  places  and  human  habitations  that 
the  smoke  and  vapors  are  so  diffused  and  attenuated  before  thej 
reach  such  places  as  to  produce  no  material  injury  or  annoyance.^ 


CHAPTER  SIXTEENTBL 

NOXIOUS   VAPORS. 

Sbc.  686.  Vapors  deleterioas  to  animal  or  Togetable  life. 
Sec.  587.  Lime-kiln  held  a  nniaance  bj  reason  of  effect  of  vapors  on  vegetation. 
Sbc.  588.  Brewery,  lead- works,  soap-boilery,  lime-kiln,  etc,  held  nuisances. 
Sbc.  589.  Substantial  injury  must  result. 
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15-    In  Campbell  v.  Seaman,  68  N.  Y.  was  an  actionable  nuisance,  althoagb 

568,  it  was  neld  that  where   one  in  the  i^Q^y  was  only  occasional.    See, 

manufacturing  bricks  upon  his  own  also,  Fuselier  v.  Spalding,  S  La.  773. 

land, in  burning  the  same,  sent  nox-  where  the  burning  of  bricks  near  a 

ions  and   poisonous  gases  over  the  dwelling  was  hela  a   nuisance,  and 

lands  of  another,  injuring  vegetation  was  restrained. 
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Sbo.  536.  Vapors  deleterious  to  animal  or  Tegetable  Ufe.  —  The  same 
rale  of  law  applicable  to  smoke  applies  also  to  noxioas  vapors. 
The  right  to  a  pure  and  micontaminated  atmosphere  extends  not 
only  to  an  atmosphere  sufficiently  pure  for  all  the  purposes  of 
breath  and  life,  but  also  to  an  atmosphere  free  from  noxious 
mixtures  that  are  deleterious  to  animal  or  vegetable  lif  e.^     Indeed, 

>  Campbell  v.  Seaman,  63  N.  Y.  568 ;  gan  v.  Eliae,  12  Abb    Pr.  (N.  S.)259  ; 

Savile  v.  Kilner,  26  L.  T.  (N.  S.)  277  ;  Jones  v.  PoweU,  Palm.  586  ;  Poynton 

SalTin  V.  North  Brancepeth  Coal  Co.,  v.  Gill,  2  Rolle's  Abr.   140 ;   Aldred's 

31L.  T.  (N.  S.)154:    Tipping   v.  St.  Case,  5  Coke,  58  a ;  Hutchins  z/.  Smith, 

Helen  Smelting  Co.,  4  B.  &  S.  608 ;  11  68    Barb.   (N.  Y.)     251 ;     Walter  v. 

H.  L.  Cas.  642 ;  116  Eng.  C.  L.  608  ;  12  Selfe,  4  Eng.  Law  &  Eq.   15  ;  Rex  e. 

L.  T.  (N.  S.)  776  ;  Smith  «.   Phillips,  White.  1  Burrows,  883  ;  Beardmore  v. 

8  Phila.   (Penn.)   10 ;    Huckenstine's  Tredwell,  7  L.  T.  (N.  S )  207 ;  3  Giff. 

Appeal,  70  Penn.  St.  102;  Bankart  f>,  683  ;  Teonant  v.  Hamilton,  7  C.  &  F. 

Houi^htoD,  27   Beay.   425;  Houghton  122 :  Pottstown  Gas  Co.   z/.   Murphy, 

V.  Bankart,    3    L.   T.   (N.   S.)    266;  80  Penn.  St.  257 ;  Ross  f>.   Butler,   19 

Ward  V.  Lang,  85  J  ur.  408;  Cooper  v,  N.  J.  Eq.    294  ;  Crump  e.    Lambert, 

N.  B.  R.  R.  Co., 2 Macph.  117 ;  Roberts  L.  R. ,  3  Eq.  Ca.  409. 
«.  aarke,  18  L.  T.  (N.  S.)  49  ;   Mnlli- 
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the  earlieBt  instanoee  which  we  have  of  courts  sustaioing  actions 
for  injuries  resulting  from  noxious  trades  are  those  in  which  the 
vapors  issuing  from  the  works  complained  of  were  injurious  to 
vegetable  life,  or  were  productive  of  tangible  injury  to  property.' 

Seo.  537.  IJm»>kilii  hiald  a  mriiMir>#  by  VMson  of  cilsot  of  ▼apan  on 
▼egataftlon.  ~  The  first  case  of  this  character  to  be  found  in  the  books 
is  that  of  JUg  de  D,  v.  Rickwrds  and  Swam^  4  Assize  Book,  foL 
3,  p.  6.  In  that  case  the  plaintiff  brought  a  writ  oiqwdpermiMat 
against  the  defendant  for  erecting  a  lime-kiln  and  burning  lime 
upon  their  premises  adjoining  the  premises  of  the  plaintiff.  The 
plaintiff  alleged  that  the  vapors  arising  from  the  kiln  in  the  pro- 
cess of  burning,  escaping  over  his  premises,  burned  and  scorched 
the  apple,  pear  and  other  trees  thereon  growing,  and  rendered 
them  dry  and  unfruitful.  Hbblb,  J.,  before  whom  the  action 
was  tried,  held  that  the  nuisance  was  well  assigned.  The  de- 
fendants set  up  a  plea  in  defense  that  their  father  built  the  lime- 
kiln in  question,  and  used  it  for  burning  lime  before  the  plaintif 
had  any  interest  in  the  frank  tenement.  But  the  courts  said : 
"It  might  be  that  the  father  had  the  kiln  there,  but  did 
not  use  it,  and  the  tort  iegan  'with  the  u%eT ;  or,  that  the 
tort  was  begun  and  then  discontinued  and  renewed  again^ 
after  he  was  possessed  of  the  frank  tenement;  and  in  that 
event  he  shall  have  his  assize.  Thus  if  my  father  had 
a  right  of  way,  which  was  stopped  by  a  hedge  or  by  a 
ditch  lined  across  it,  and  the  tort  was  submitted  to  during  all 
the  life-time  of  my  father,  and  after  his  death,  I  find  the  way 
open,  and  enter  and  use  it,  and  am  afterward  disturbed  by  the 
people  of  him  who  lined  the  hedge,  I  shall  have  an  assize  of  nui- 
sance." The  doctrine  of  this  case,  that  any  trade  which  develops 
vapors  that  produce  actual  injury  to  v^etation  is  a  nuisance,  has 
been  adhered  to  with  the  strictest  rigor  ever  since,  and  the  books 
are  filled  with  cases  in  which  courts  of  law  have  awarded  damages 
for  such  injuries,  and  in  which  courts  of  equity  have  lent  their 
aid  to  restrain  the  exercise  of  trades  productive  of  such  results. 

>  Ric  De  D.  V.  BichAids,  4  Aasise  Coke,  98 ;  Bobbin's  Cbae,  16  Viner's 
Book,  £ol.  8.  p.  6 ;  Poynton  v.  Gill,  1  Abr.  87;  Jones  v,  Powell.  Hntt.  185 ; 
Kolle'8  Abr.   140 ;    Aldred's  Case,  9    AnonxmoaB,  1  Yentria,  90. 
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Sbo.  538.  Br0very,  lead-works,  soap-bollery,  Ume-kUn,  etc.,  held  noi- 
—  In  Lilly's  Register,  vol.  2,  p.  309,  that  learned  author 
cites  the  case  of  one  Hobins^  a  lace  merchant  in  Bedford  street, 
London,  who  brought  an  action  against  a  brewer  for  damages  to 
his  goods,  arising  from  the  vapors  of  his  brewery  in  consequence 
of  the  use  of  sea  coal.  The  nuisance  was  of  ten  years'  standing, 
and  the  author  says  that  the  plaintiff  had  a  verdict  of  £60,  for 
two  years'  damages.  So  in  Poynton  v.  GiU^  2  Rolle's  Abr.  140, 
it  was  held,  that  '^  An  action  lies  for  melting  lead  so  near  to  the 
lands  of  the  plaintiff  that  it  spoiled  his  grass  and  wood  (trees) 
there  growing,  and  he  lost  two  horses  and  a  cow  depasturing  there. 
Though  this  was  a  lawful  trade,  and  for  the  benefit  of  the  nation, 
and  neoessart/j  yet  this  shall  not  excuse  the  action,  ybr  he  ougM  to 
use  his  trade  in  waste  places  and  great  commons^  remote  from  in- 
closures  J  so  that  no  damage  may  h/ippen  to  the  proprietors  of 
land  next  adjoirmigP 

The  doctrine  thus  announced  has  been  undisturbed  by  the  courts, 
and  it  is  to-day  the  doctrine  of  every  case  in  which  similar  ques- 
tions have  arisen.* 

In  Rex  V.  WUcox^  2  Salk.  458,  the  defendant  erected  a  glass- 
house at  Lambeth  near  a  public  highway  and  in  the  vicinity  of 
numerous  fields  and  dwellings,  and  the  smoke  and  vapors  arising 
therefrom  proved  annoying  to  the  public  and  seriously  injured 
the  vegetation  in  the  surrounding  fields.  The  respondent  was 
convicted  and  fined  for  a  public  nuisance. 

In  'Rex  V.  Pierce^  2  Shower,  327,  the  respondent  erected  a  soap- 
boilery  upon  Ludgate  hill  and  began  the  manufacture  of  soap, 
the  smoke  and  noxious  vapors  from  which  were  annoying  to  the 
neighborhood,  and  those  passing  the  works  in  the  highway.  The 
court  held  that  the  works  were  a  common  nuisance  :  "  For  that 
such  trades  ought  not  to  be  in  the  principal  part  of  the  town,  but 
in  the  outskirts."  The  court  predicated  their  judgment  in  this 
case  upon  the  authority  of  a  case  tried  before  Hale,  Ch.  J.,  in 

'  Beardmore  9.  Tredwell,  81 L.  J.  Ch.  741 ;  Bamford  v.  Tamlev,  81 L.  J. ,  Q. 

802;  Works  2^.  Junction  Railroad  Co.,  B.  286;  8B.  &  a  62  ;    ReBpublicatr. 

5  McLean  (U.  S.).425 ;  Catlin  v.  Valen-  CaldweU,  1  Dallaa  (U.  S.),  150 ;  Rex  v. 

tine,  9  Paige's  Ch.  (N.  T.j  576 ;  Brady  Tindall,  6  Ad.  &  El.  145 ;  Rex  v.  White, 

V.    Weeks,   8    Barb.    (N .    T.)    167 ;  1  Burrows,  888 ;  Rex  v.  Williams,  6  C 

Pincknej  «.  Ewens,  4  L.  T.  (N.  a)  &  P.  626. 
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which  it  was  held  that  a  printer  who  exercised  his  trade  in  a 
building  occupied  by  nnmerons  tenants,  whereby  the  building 
was  shaken  by  the  motion  of  the  machinery,  and  an  excessive  and 
annoying  noise  was  produced,  was  a  nuisance,  and  also  upon  the 
authority  of  a  case  in  which  it  was  held  that  a  brewery  upon 
Ludgate  hill  was  a  nuisance. 

In  an  Anonynums  case,  1  Yentris,  26,  a  presentment  was  made 
in  a  suit  against  the  respondent  for  carrying  on  the  manufacture 
of  glass  in  a  public  place.  The  respondent  insisted  that  he  ought 
not  to  be  punished  for  erecting  any  thing  that  was  necessary  to 
his  lawful  trade.  It  was  answered  that  ^^  this  ought  to  be  in  con- 
venient places,  where  it  may  not  be  a  nuisance.  Twisden,  J., 
said  that  he  had  known  an  information  to  be  filed  against  one  for 
erecting  a  brew-house  near  Sergeant's  Inn,  but  the  other  judges 
doubted  and  agreed  that  it  was  unlavt^ul  only  to  erect  such  things 
near  the  king's  palace." 

In  Aid/red? 8  ca%e^  9  Coke,  59,  the  court  say :  "  If  a  lime-kiln 
be  erected  so  near  my  house,  that  when  it  bums  the  smoke  of  it 
enters  into  my  house,  so  that  none  can  inhabit  there,  this  is  a 
nuisance."  Thus  it  will  be  seen  by  the  cases  referred  to  that,  at 
a  very  early  period  in  the  history  of  courts,  the  rights  of  men  to 
pure  air  were  recognized,  and  that,  while  the  principles  as  then 
applied  were  extremely  crude,  yet,  they  embody  a  dear  recogni- 
tion of  the  right  as  a  legal  right,  and  have  ever  since  been  main- 
tained, with  such  changes  in  their  application  as  the  progress  of 
mankind  and  the  improved  state  of  society  demanded. 

Sec.  539.  Snbstantialli^jtirymustrenilt.-— The  iujiuy  must  be  dear, 
direct  and  positive.  It  must  be  the  legitimate  and  natural  result 
of  the  nuisance  charged,  and  in  no  essential  degree  the  result  of 
other  artifidal  causes.  If  the  injury  is  in  part  the  result  of  the 
vapors,  and  in  part  the  result  of  other  causes,  the  action  must  fail 
unless  it  be  clearly  established  that  the  injury  would  not  have 
resulted  except  for  the  vapors.'  So,  too,  the  injury  must  be  of  a 
ta/figible  character,  it  must  be  a  sensibley  visible  injury,  discernible 

to  an  ordinary  person  and  in  nowise  dependent  upon  scientific 

« 

1  Scott  0.  Bhepherd,  8  WUson,  408;    Y.),  464;  GibboDS  v.    Pepper,   1  Ld 
Vandenbnrgb  «.  Truax,  4  Denio  (N.    Baym.  88. 
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tests  or  microscopic  examinations  to  discover.'  The  injury  must 
be  such  as  is  apparent  to  the  eye  in  its  ordinary  condition,  and 
most  be  aotualy  mbsUmUal^  and  not  contingent,  prospective  or 
remote,  and  must  be  dearly  traoeable  to  ihe  nuieance  charged.^ 
If  there  is  a  reasonable  doubt  as  to  the  cause  of  the  injury,  the 
benefit  of  the  doubt  will  be  given  to  the  defendant,  if  his  trade  is 
a  lawful  one,  and  the  injury  is  not  the  necessary  and  natural  con- 
sequence of  the  act,  as,  in  all  actions  of  this  nature,  the  burden  of 
proof  is  upon  the  pl£inti£E.' 

Seo.  540.  Ri]l«   Jn   Salvin  ▼•  North  Braiio«peth  Goal  Oompany. — 

In  the  case  of  SaMn  v.  The  North  Bravuiepeth  Coal  Co.^  31  L. 
T.  (N.  S.)  154,  the  plaintiff  was  the  owner  of  a  dwelling-house 
and  promises  at  Bumhill,  near  Durham,  and  the  defendants  were 
the  proprietors  of  over  250  coke  ovens  at  Littlebum,  about  1,000 
yards  from  the  plaintifi's  dwelling  and  within  about  400  yards  of 
his  nearest  plantation.  The  plaintiff  claimed,  and  so  alleged  in 
his  bill,  that  the  smoke  and  sulphuric  acid  given  off  during  the 
process  of  burning  the  coke  were  killing  his  trees,  and  injuriously 
affecting  the  vegetation  on  his  estate.  The  defendants  denied  that 
coke  ovens  were,  to  any  extent,  injurious  to  vegetation,  and  that 
they  certainly  were  not  when  managed  in  the  manner  that  their 
works  were,  by  passing  the  smoke  under  the  boilers  of  the  engine, 
and  then  sending  it  off  through  a  high  chimney.  They  also  in- 
sisted that  they  had  not,  to  any  appreciable  degree,  added  to  the 
normal  condition  of  the  impurity  of  the  atmosphere  in  that 
locality,  there  being  no  less  than  twenty-seven  collieries,  iron 
works,  etc.,  within  a  radius  of  five  miles  from  the  plaintiff's  house. 
Sir  OsoBGS  Jbssell,  M.  K.,  among  other  things,  said :  ^^  I  do  not 
think  there  is  any  contest  between  the  counsel  on  either  side  as 
to  the  law.  They  have  both  stated  to  me  that  the  real  question 
that  I  have  to  try  is,  whether  a  substantial  injury,  meaning  an 
injury  for  which  a  jury  would  give  the  plaintiff  substantial  dam- 
ages, has  been  made  out.    The  case  may  be  fairly  divided  into 

1  Tipping  V.  St.  Helen  Smelting  Co.,  *  Scott «.  Shepherd,  8  Wilson,  408 ; 
11  H.  L.  Gas.  642;  4  B.  &  S.  608;  116  Oldaker  v.  Hont,  19  Beavan,  485  ; 
£.  G.  L.  606.  Bex  «.  Medley,  6  C.  &  P.  292. 

*  Salyin  v.  North  Brancepeth  Goal 
Co..  81  L.  T.  (N.  S.)  164. 
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two  oomplaints.  The  first  complaint  is  an  injoiy  to  penonal  com- 
fort, and  as  to  that  there  are  two  observations  to  be  made :  First 
of  all,  is  the  injury  of  such  a  nature  as  sabstantially  to  interfere 
with  the  comfort  and  enjoyment  of  the  plaintiff  as  owner  of  the 
mansion-hoQse  and  grounds  in  question  {  Seccmdly,  if  it  is  so^ 
does  it  come  from  the  defendants'  works.  I  think  that  the  state 
of  things,  so  far  as  regards  this  part  of  the  case,  was  not  sub- 
stantially altered  by  the  defendants'  works. 

'^  I  think  we  have  it  admitted  by  the  plainfiff  himself,  that  both 
the  Brandon  and  Browney  collieries  send  smoke,  and,  I  take  it, 
no  inconsiderable  portion  of  smoke,  over  his  property.  I  am 
quite  satisfied  that  some  of  this  smoke  in  the  valley  which  pro- 
duces this  feeling  of  discomfort,  dissatisfaction  or  annoyance,  and 
some  considerable  portion  of  it  is  to  be  attributed  to  those  other 
collieries.  When  I  say  smoke,  of  course  I  allude  to  the  black  or 
colored  smoke,  as  distinguished  from  light  or  grey  smoke.  There- 
fore, if  I  was  asked  for  an  injunction  on  this  ground  only,  I 
should  certainly  refuse  it.  But  the  solicitor-general  has  not  ven- 
tured to  ask  it  on  this  ground.  What  he  has  relied  upon  is  this 
—  and  reaUy  the  whole  contest  in  the  case  has  been  upon  this 
point  —  does,  or  does  not,  the  emanation  of  sulphurous  or  sul- 
phuric acid  from  the  coke  ovens  in  question  seriously  injure  and 
damage  the  trees  of  the  plaintiff,  the  herbage  of  the  plaintiff,  the 
fruit-trees  and  other  vegetable  productions  of  the  plaintiff,  either 
in  his  garden  or  in  the  wards  which  are  in  the  neighborhood  of 
the  house,  and  which,  no  doubt,  are  of  importance,  as  regards  the 
amenities  of  the  house. 

'^  As  regards  the  house  and  garden,  the  state  of  affairs  is  this : 
The  house  is  surrounded  by  collieries ;  they  are  extremely  numer- 
ous. Any  one  who  looks  at  the  map  of  the  district,  and  sees 
the  way  that  these  collieries  are  placed,  must  see  at  once  that  the 
plaintiff's  estate  is  situate  in  an  atmosphere  loaded  with  coal 
smoke.  That,  I  may  say,  is  the  evidence  on  both  sides.  Indeed, 
upon  that  point,  the  plaintiff's  own  evidence  is  very  strong.  He 
tells  us,  speaking  of  this  very  property,  what  sort  of  a  country 
he  is  living  in.  Of  course,  there  cannot  be  better  evidence 
against  him  than  his  own,  when  it  is  in  the  shape  of  an  admis- 
sion ;  and  what  he  says  is,  *  I  should  say  there  were  sufficient 
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collieries  to  call  it  a  black  conntry,  though  we  have  not  yet  giyen 
it  that  name.'  So  that  it  is  clear  that  this  is  a  case  in  which  pure 
atmosphere  cannot  be  expected,  and  where,  if  yon  take  away  lit- 
tlebnm  colliery  —  the  subject  of  this  suit  —  there  would  still  be 
an  atmosphere  very  impure,  and  so  diarged  with  smoke  at  various 
times  as  to  produce,  as  it  certainly  does  produce,  a  very  sensible 
effect  in  blackening  the  trees.  The  next  point  to  consider  is, 
whether  the  Littleburn  colliery  (the  defendants'  works)  has 
changed  the  state  of  the  country  in  that  respect,  or  has  intro- 
duced a  new  state  of  things.  As  r^ards  black  coal  smoke,  I  must 
say  I  have  no  doubt  it  did  not.  In  the  first  place,  the  quantity 
of  black  smoke  before  was  very  considerable,  so  considerable,  as 
described  by  the  plaintiff,  as  to  be  very  troublesome  to  him ;  and 
so  it  is  also  described  by  a  great  number  of  witnesses,  who  knew 
the  place  for  years,  and  who  have  beeii  called  by  the  defendants 
—  oddly  enough,  not  by  the  plaintiff.  They  say  that  the  place  is 
no  worse  now  than  it  was  many  years  ago.  They  are  not  one 
witness  or  two,  but  six  or  seven,  who  have  known  the  place  for  a 
very  long  time,  who  have  been  employed  upon  it  as  gardeners 
and  other  officers  about  the  house  and  grounds,  and  knew  it  well, 
and  who  all  agree  that  the  state  of  blackness,  the  state  of  smoki- 
ness  of  the  place  and  grounds,  is  very  much  the  same  now  as  it 
has  been  for  a  great  number  of  years.  On  the  other  hand,  we 
have  really  nothing  which  can  be  called  contradictory  evidence, 
and  I  am  of  the  opinion  that  the  addition  to  the  quantity  of  black 
smoke — for  there  is  some  black  smoke  in  some  considerable  quan- 
tities at  times  from  the  Littleburn  colliery  —  has  not  produced 
that  alteration  in  the  state  of  things,  which  previously  existed, 
which  would  warrant  this  court  in  interfering  on  behalf  of  the 
plaintiff.  Whether  if  none  of  the  other  collieries  had  ever  existed 
the  littleburn  colliery  would  alone  have  produced  that  state  of 
the  atmosphere  is  a  question  I  am  not  now  called  upon  to  decide ; 
but  I  think  upon  the  evidence  it  would  not,  even  had  the  atmos- 
phere been  pure.  The  quantity  of  black  smoke,  which  appears 
reduced  to  a  Trmmnnim^  issuing  from  that  colliery  would  not  have 
been  sufficient  for  that  purpose.  It  only  remains  to  consider  the 
real  and  most  important  point,  and  the  most  contested  question 
in  the  case.    Do  the  gaseous  emanations,  not  being  black  smoke. 
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which  arise  from  the  ooUierj,  induding  in  tliat  expieeaion  any 
add,  injure  the  trees  in  a  sfibttanUal  manner,  so  as  to  entitle  the 
plaintiff,  if  he  had  brought  an  ad^ion,  to  substantial  damages  ? 
I  mast  say  that  I  think  the  plaintiff  has  come  here  before  that 
damage  is  sustained.  I  am  not  snffidentlj  acquaiated  with  the 
sdence  of  botany  and  chemistry  to  be  able  to  say  whether  the 
damage  will  ever  be  sustained,  but  I  have  great  doubts  about 
that. 

"  For  these  reasons,  I  think  the  plaintiff  has  not  made  out  his 
case,  and  that  as  he  comes  here  strictly  upon  legal  grounds,  to 
ask  for  an  injunction  upon  the  ground  of  substantial  injury,  the 
only  course  I  can  take  is  to  dismias  the  bilL" 

In  the  Court  of  Appeals,  in  affirming  the  judgment  of  the  mas- 
ter of  the  rolls,  Lord  Justice  James  said:  '^The  term  visiNe  was 
very  much  quarreled  about  before  us  as  not  being  an  accurate 
statement  of  the  law.  It  was  said  that  the  word  used  in  the 
judgment  of  the  house  of  lords  ^  was  'sensible.'  I  do  not  think 
there  is  much  distinction  between  the  two  words.  When  the 
master  of  the  rolls  said  the  damage  must  be  visible^  it  appears  to 
me  that  he  was  quite  right,  and,  as  I  underetand  it,  it  amounts 
to  this :  That  although  when  yon  once  establish  the  fact  of  actual, 
substantial  damage,  it  is  quite  right  and  legitimate  to  have 
recourse  to  scientific  evidence  upon  the  question  of  the  ca/uses  to 
which  the  damage  is  to  be  referred ;  yet,  if  you  are  obliged  to 
gtaa*t  with  scientific  evidence,  such  as  that  procured  by  the  microfr 
cope  or  chemical  tests,  for  the  purpose  of  establishing  the  damage 
itself,  that  will  not  suffice.  It  must  be  an  actual  damage,  capable 
of  being  shown  by  a  plain  witness  to  a  common  juryman.  The 
damage  must  also  be  sybstcmtial^  and  it  must  be,  in  my  view, 
actual ;  that  is  to  say,  the  court  has  no  right  whatever,  in  dealing 
with  questions  of  this  kind,  to  have  reference  to  oorUinffefUj  pros- 
pective or  remote  damages." 

Seo.  541.  X^Jiixy  miut  be  senilbla,  vlsiblA,  appreoiaUa, — The  doctrine 

of  this  case  must  commend  itself  to  courts  dealing  with  this  class 
of    wrongs,    where    the    ground    of    complaint    is    injury  to 

>  St.  Helen  Smelting  Co.  v.  Tipping,  11  H.  L.  Gu.  642. 
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property  itself.  It  is  not  only  predicated  upon  sound  common 
sense,  but  is  strictly  jnst  and  equitable,  and  is  well  sustained  in 
principle  by  nearly  all  the  leading  cases  in  which  the  question 
has  been  raised.  There  are  a  large  dass  of  injuries  resulting  from 
the  violation  of  a  right,  where  the  rule  does  not  apply,  and  was 
not  intended  by  the  court  to  have  application.  When  the  right 
is  clear,  and  the  violation  of  it  clear  also,  the  court  will  protect 
the  right  even  though  the  damage  is  merely  nominal.'  So  where 
the  action  is  for  discomfort  arising  from  an  impregnation  of  the 
atmosphere  with  smoke,  noxious  vapors  or  noisome  smells,  no 
actual  pecuniary  damage  need  be  shown.  If  the  impregnation  is 
so  extensive  as  to  produce  discomfort,  the  law  will  import  damage 
to  sustain  the  right ;'  but  when  the  injury  complained  of  is  an 
injury  to  property  itself  ,  it  is  not  enough  that  some  damage  results, 
but  there  must  be  octtLol^  snhstcmtial  damage  to  warrant  the  in- 
terference either  of  a  court  of  law  or  equity,  in  outlawing  and 
suppressing  a  lawful  trade.'  And  that  rule  which  requires  that 
the  damage  should  be  of  a  sensible^  visible^  teungihle  character,  dis- 
cernible to  a  common  observer  and  in  no  sense  dependent  upon 
scientific  tests  to  discover,  is  clearly  right,  and  calculated  to  secure 
the  best  interests  of  society. 

Sbo.  542.  Vaponfirom  artificial  oaasea. — Vapors  arising  from  arti- 
ficial causes  that  are  destructive  to  vegetable  life  create  a  nui- 
sance, even  though  no  other  ill  results  ensue  therefrom,  and  it 
makes  no  difference  that  the  vegetation  affected  is  of  a  delicate 
order,  nor  that  it  is  not  a  natural  product  of  the  soil  or  climate  in 
which  it  is  grown.*  If  it  is  a  product  of  the  soil,  the  fact  that  it 
is  of  foreign  origin,  and  that  it  requires  a  pure  atmosphere  and 
careful  culture,  does  not,  in  any  measure,  operate  as  a  defense  for 
the  exercise  of  a  trade  in  the  vicinity  that  develops  vapors 
deleterious  to  its  life,  even  though  the  vapors  do  not  operate 

1  AflUbj  «.  White,  2  Ld.  Bavm.  988;  Eq.    201 ;    Woloott     v.    Melick,  11 

AUornej-Ctonexal  «.   Cambridge  Gas  id.     204;    Gartwright     9.     Graj,  12 

Co.,  L.  B.,  6  Eq.  Gas.  292.  Grant's  Ch.  Gas.  (Ont.)  40a 

'  Walter  «.  Belef,  4  Eng.  Law  ft  Eq.  «  Cooke  e.  Forbes,  L.  R.,  5  Eq.  Gas. 

20;  Boosv.  Butler,  19  N.  J.  Eq.  294;  166;  CampbeU  f>.  Seaman,  68  N.   Y. 

Cleveland  «.  Gas  Ga ,  20  id.  201.  568. 

*  Cleveland  e.   Gas  Co.,  20  N.  J. 
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deleterionalj  upon  ordinmy  yegetation.*  Eveiy  man  has  a  right 
to  cultivate  upon  his  land  such  products  as  he  chooses,  and  is  not 
bound  to  consult  the  interests  or  tastes  of  his  neighbor,  and  he  has 
a  right  to  an  atmosphere  free  from  artificial  impurities,  that  are 
deleterious  thereto,  even  though  his  injuries  are  in  nowise  com- 
mensurate with  the  losB  to  the  proprietor  of  the  works  that  pro- 
duce the  deleterious  results.'  But  the  damage  must  be  shown  to 
result  from  the  yapors  discharged  from  the  works  of  the  perscm 
sought  to  be  made  liable  for  the  nuisance,  and  the  burden  of 
proving  this  is  always  upon  the  plaintifil  The  rule  is,  that  he 
who  seeks  to  recover  damages  resulting  from  a  nuisance,  not  only 
takes  the  burden  upon  himself  of  proving  the  nuisance^  but  also 
of  proving  that  it  was  produced  by  the  defendant  or  his  agents 
or  tenants  in  such  a  way  that  a  legal  liability  rests  upon  him  to 
respond  to  the  plainti£E  in  damages  therefor.* 

Ssa  543.  Prima  fitfatonniimoei.— If  the  trade  complained  of  is  a 
pri/mafaoie  nuisance,  or  if  it  is  a  trade  whose  results  by  experi- 
ence have  been  demonstrated  to  be  hurtful  to  animal  or  vegetable 
life,  or  to  the  comfortable  enjoyment  of  human  Uf e,  as  works  for 
smelting  copper,*  lead,*  or  works  employing  mineral  coal  for  fuel,* 
or  chemical  works  for  the  manufacture  of  oil  of  vitriol,^  or  any 
other  article  that  imparts  noxious  substances  to  the  atmosphere,* 
or  works  that  are  known  to  eipit  deleterious  dust,  gases  or  vapors,* 
less  evidence  will  be  required  to  establish  the  fact  of  nuisance, 
than  in  reference  to  works  where  noxious  results  are  not  the 
necessary  or  natural  consequence  of  the  trade  or  use  of  property.^* 

Seo.  544.  RntolnOampball  ▼•Saaman,  and  in  Savilev.  BllnaCi— In 
OamjbeU  v.  Seanumj  63  N.  Y.   568,    the  defendant  was  re- 

>  Broadbent  «i  Imperial  Om  Co..  7  *  2  Bolle's  Abr.  140 ;  Tipping  «.  St. 
De  G.  M.  &  0.  486 ;  Salvia  «.  North  Helen  Smelting  Co.,  4  B.  ft  S.  608 ;  II 
Branoepeth  Coal  Co.,  81  L.  T.  (K.  S.)    H.  L.  Caa.  64f . 

154.  •  Campbell  o.  Seaman,  8  T.  ft  C.  (N. 

<  Millar  v.  Biarsball,  5  Mar.  (Sc)  28;  Y.)  281. 

Broadbent  v.  Imperial  Gas  Co.,  7  De  ^  Bex  v.  White,  1  BorrowB,  888. 

G.  M.  ft  G.  486 ;  Cooke  v.    Forbes,  L.  •  Bex  v.  Neil,  2  O.  ft  P.  48 ;  Hntch- 

B.,  5  Eq.  Caa.  166.  ina  e.  Smith,  68  Barb.    (N.  T.  S.  C.) 

>  Rex  V.  Williama,  6  Carr.  ft  Payne,  952. 

626 ;  Oldaker  v.  Hunt,  19  Beavan,  485.  *  Cooper  v.  N.  B.  B.  R.  Co.,  86  Jnriat, 

«  Bankart  v.  Hoaghton,  27  Beavan,  160 ;  2  Macph.  117. 

425 ;  Tennant  v,  Hamilton,  7  CL  ft  F.  ^o  Salvin  e.  North  Braneepeth  Coal 

122.  Co..  81  L.  T.  (N.  S.)  154. 
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Btrained  from  the  lue  of  mineral  ooal  in  the  bnniing  of  brick 
near  the  plaintifiPs  premifleBy  because  the  vapors  created  therebj 
injured  the  trees  and  vegetation  upon  the  plaintiffs  land.^ 

The  plainti£b  were  the  owners  of  improved  gronnds  and  a  dwell- 
ing-honse  in  the  vidnitj  of  the  kiln.  They  had  set  ont  orna- 
mental shade  trees  upon  these  grounds,  and  also  had  grape  vines 
and  fruit  trees  growing  in  their  garden.  The  defendant  had  for 
two  or  three  years  been  manufacturing  bricks  upon  his  premises 
adjoining.  In  the  manufacture  of  the  brick  he  mixed  anthracite 
coal  dust  with  the  clay  and  sand  in  molding  his  brick,  and  in  con- 
structing the  kiln  a  portion  of  the  brick  were  left  out,  and  the 
space  filled  with  this  coal  dust.  In  the  process  of  burning,  this 
coal  dust  would  become  ignited,  and  furnished  the  requisite  heat 
for  the  burning  of  the  brick  in  the  outer  edges  of  the  kiln.  The 
result  of  this  use  of  the  coal  dust  was  the  emission  of  sulphurous 
add  gases,  which  flowed  ovot  the  premises  of  the  plaintiffs, 
destroying  many  of  the  trees  and  seriously  injuring  the  vegetation 
there  growing. 

The  proof  as  to  the  destructive  effects  of  these  gases  upon 
vegetation  was  indisputable,  particularly  upon  the  plaintiff's 
property,  and  it  was  also  shown  that  they  were  poisonous,  and 
extremely  injurious  to  animal  Ufe,  but  whether  they,  in  any 
measure,  impaired  the  comfortable  enjoyment  of  the  plaintiff's 
dwelling,  the  case  does  not  disclose.  The  court  held  upon  these 
facts  that  the  use  of  this  species  of  fuel  in  this  way  was  a  nui- 
sance, and  perpetually  enjoined  the  defendant  from  its  use.  This 
case,  in  many  of  its  features,  is  similar  to  the  case  of  Samle  v. 
KH/MT^  26  L.  T.  (N.  S.)  277,  which  was  an  application  to 
restrain  the  defendant  from  carrying  on  his  glass-works  in  the 
vicinity  of  the  plaintiff's  premises,  because  of  the  emission  of 
poisonous  vapors  therefrom,  that  destroyed  the  shrubbery  and 
vegetation  upon  the  plaintiff's  premises.  The  defendants'  works 
were  erected  in  1845  and  from  that  time  down  to  1863,  additions 

1  In  Riohftrd  «.  Phenix  Iron  Co.,  7  ments,  and  the  damaffes  to  the  party 

Am.  Law  Reg.  (N.  S.)  856;57  Penn.  enjoined,  from  the  iiganction,  woald 

St.  105,  it  was  held  thateqaitf  would  be  greater  than  thooe  resulting  from 

not  enjoin  the  use   of  a  particular  its    refusal,  and   the    damages    are 

■pedes  of  fuel  when  it  was  essential  susceptible  of  compensation  at  law, 

to  the  carrying  on  of  a  useful  business,  but  would  leaye  the  parties  to  their 

and  when  the  fuel  was  such  as  is  remedy  at  law. 
ordinarilj  used  in  similar  establish- 
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were  from  time  to  time  made  to  the  nmnber  of  chimne3FB  em- 
ployed, until  in  the  latter  year  there  were  seven  in  full  operation. 
In  1870,  the  plaintiff  bron^t  his  faill  to  enjoin  the  works  upon  the 
ground  of  nnisanoe  to  his  premises.  The  defendants  insLsted  that 
the  plaintiff  was  estopped  from  maintaining  an  action  for  a  nui- 
sance, because  of  his  delay  in  making  complaint,  and  daimed  that 
they  had  acquired  a  right  against  the  plaintiff  to  corrupt  the  air. 
But  the  court  held  that  this  defense  could  not  prevail,  for  it  did 
not  appear  that  when  the  works  were  first  established,  any  nui- 
sance was  created.  No  damage  was  done  to  the  plaintiff's 
property  by  the  vapors  from  the  works  until  the  year  1869,  and 
then  the  nuisance  arose. 

The  defendants  also  insisted  that  they  ought  not  to  be  enjoined 
because  there  were  other  similar  nuisances  in  the  vicinity,  and  the 
plaintiff's  property  would  be  damaged  by  those,  even  if  their 
works  were  closed.  But  the  court  held  that  the  fact  that  other 
similar  works  existed  in  the  vicinity,  that  contributed  to  the  in- 
jury, afforded  no  defense  for  the  maintenance  of  the  defendants' 
works.  That  one  nuisance  could  not  be  set  up  as  an  excuse  for 
another. 

The  defendants  insisted  that  the  plaintiff  by  making  another 
and  different  use  of  his  land,  could  derive  as  much  profit  there- 
from as  he  was  then  deriving,  and  that  their  works  would  not 
interfere  with  such  use  of  the  land.  But  the  court  said  that  the 
plaintiff  had  a  right  to  use  his  premises  for  any  purpose  he  saw 
fit,  so  long  as  his  use  thereof  was  reasonable,  in  view  of  the  rights 
of  others,  and  that  he^as  not  bound  to  consult  either  the  tastes, 
convenience  or  profit  of  his  neighbor  in  such  use,  and  that  if  he 
saw  fit  to  use  his  premises  for  a  purpose  that  was  inconsistent 
with  the  exercise,  by  the  defendants,  of  their  trade,  because  of  the 
injurious  results  thereon,  he  had  a  right  to  do  so,  and  the  court 
could  not  be  influenced  by  the  fact,  that  if  they  were  enjoined, 
their  works  could  not  go  on. 

In  this  case,  in  addition  to  the  fact  that  the  vapors  and  smoke 
is8uing«from  the  defendants'  works  were  injurious  to  vegetation, 
it  appeared  that  the  gases  were  poisonous  and  left  a  disagreeable 
taste  in  the  mouths  of  persons  breathing  them.  In  reference  to 
this  branch  of  the  case  the  court  said,  ^^  No  man  has  a  right  to 
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interfere  with  the  supply  of  pure  air  that  flows  over  another's 
land  any  more  than  he  has  to  interfere  with  the  soU  itself.  *  *  * 
When  the  air  is  so  corrnpted  that  in  breathing  it,  it  leaves  bad 
tastes  in  the  month  of  persons,  this,  of  itself,  is   a  safiSdent 


j> 


nuisance. 

Sbo.  545.  Z^Jniy  to  piopwty  or  to  ttn  oomlbrtebl^  mtioymmoL —  In  the 
case  of  noxious  vapors,  as  with  smoke,  they  create  a  nuisance 
whenever  they  produce  injury  to  any  class  of  property  belongmg 
to  another,  or  when  they  render  the  enjoyment  of  property  within 
the  sphere  of  their  operations  physically  uncomfortable.^  Yapors 
that  injure  buildings  by  producing  discoloratioD,'  or  that  are  preg- 
nant with  dust  that  settles  upon  the  premises  or  enters  the  dwell- 
ings of  others,  producing  annoyance  and  damage,*  or  that  are 
charged  with  elements  that  are  in  any  wise  deleterious  or  annoy- 
ing even  to  those  who  inhale  them,*  or  that  are  charged  with 
stenches  that  are  offensive  to  the  senses,*  or  that  are  injurious  to 
any  species  of  property,  however  delicate  in  character  or  quality,* 
or  which  by  reason  of  their  noxious  qualities,  are  in  any  wise 
substantially  injurious  to  the  property,  health  or  comfort  of  those 
within  their  sphere,  create  an  actionable  nuisance.^ 

Sbo.  546.   Ignonmo^  of  the  d«let«ioiui  renilti  of  a  trad*  no  ocoiuMi  — 

The  fact  that  the  defendant  was  not  aware  of  the  noxious  results 
of  his  trade  is  no  defense,  and  furnishes  no  excuse  for  its  exer- 
cise. If  in  point  of  fact  it  is  productive  of  ill  results,  it  is  a 
nuisance,  and  the  fact  that  similar  establishments  exist  in  popu- 
lous localities  that  have  never  been  the  subject  of  complaint,  does 
not,  in  any  measure,  serve  to  protect  him  from  the  consequences* 
if  his  establishment  proves  a  nuisance.*  The  question  is  one  of 
results.*    Even  a  business  that  has  been  regarded  as  a  nuisance 


1  Roberta  e.  Clarke, 18  L.  T.  (N.  8.) 
49. 

'  Cooke  V,  Forbes,  L.  R.,  5  Eq.  Caa. 
106,  discoloration  of  oocoanut  fibers 
kangont  to  dry.  Cooper  o.  North 
British  Railroad  Co.,  85  Jar.  169,  in- 
jarj  to  houses  hj  disooloration.  Cart- 
WTighi  e.  Gray,  12  Grant's  Ch.  Cas. 
(Ont.)  400,  disooloration  of  linen. 

*  Id.;  Hatchlns  v.  Smith,  68  Barb. 
(N.  T.  8.  C.)  252. 
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«  Savile  e.  Eilner.  26  L.  T.  (N.  8.) 
277 ;  Hatchlns  e.  8mith,  ante ;  Walter 
e.  Selfe,  4  En^.  L.  &  Eq.  15. 

•Rexzf.  Neil.  2  C.  &  P.  485. 

*  Cooke  V,  Forbes,  L.  R.,  5  Eq.  Cas. 
166. 

^  St.  Helen  Smelting  Co.  e.  Tipping, 
11  H.  L.  Cas.  642. 

*  Rex  V.  NeU,  2  C.  &  P.  485. 

*  St.  Helen  Smelting  Co.  v.  Tipping, 
11  H.  L.  Cas.  642. 
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per  96  may  be  bo  conducted  in  a  popnlona  locality  as  not  to  be  a 
naisanoe,'  while  a  bnsinefis  lawful  in  itself,  and  which  has  never 
been  regarded  as  noxious  or  injurious  in  its  results,  may  be  so 
conducted  as  to  become  a  nuisance  of  the  worst  character.'  In 
determining  the  question  of  a  nuisance,  the  first  and  important 
question  is,  is  the  use  of  the  property  complained  of  productive 
of  injurious  results  to  the  party  seeking  relief  ?  If  so,  the  nui- 
sance is  established,  and  liability  attaches  for  all  the  consequences 
unless  the  injury  results  from  an  ordinary  use  of  property,  and 
without  the  fault  of  the  owner  or  the  person  sought  to  be 
charged.* 

Seo.  647.  Faot  that  other  nuiflanoM  axlst  in  tha  vioinity  no  azoaaa.  — 

The  fact  that  the  locality  is  given  up  to  works  producing  similar 
results  does  not  relieve  one  from  liability*  if  definite  injury  re- 
sults from  his  works,  and  is  clearly  traceable  thereto,*  for  no  place 
is  a  conmenievU  place,  for  a  noxious  trade,  if  located  where  it  pro- 
duces actual  injury  to  another.*  If  other  nuisances  exist  of  a 
similar  character  to  the  one  complained  of,  yet,  if  the  works  com- 
plained of  sensibly  add  to  the  nuisance,  increase  the  injury,  and 
are  clearly  productive  of  damage  to  an  extent  that  did  not  exist 
before,  they  are  a  nuisance,  and  actionable  as  such  at  law,  and  a 
court  of  equity  will  restrain  their  operation  to  the  extent  necea- 
sary  to  relieve  the  party  injured  from  the  damage  th^^by  in- 
flicted. Neither  is  it  a  defense  that  the  property  of  the  plaintiff, 
injury  to  which  is  complained  of,  is  in  part  devoted  to  uses  that 
are  also  nuisances.' 

Seo.  648.  Bnlaln  BCoKaon  ▼.  Saa.  — In  McKeon  v.  See^  referred 
to  in  the  previous  note,  Bobebtson,  Ch.  J.,  in  discussing  this 

1  Da  Boi0  a.  Budlong,  10  Bosw.  (N.  F.  G.  (8c)  287;  Tipping  a.  St  Helen 

T.  S.  C.)  700.  Bmelting  Co.,  11  H.  L.  C.  642  ;  MuUi- 

«  Pickard  a.  CJoUinB.  28  Barb.  (N.  Y.  gan  a.  mias.  12  Abb.  Pr.  (N.  8.)  359; 

8.  C.)  444.  riownie a.  Oliphant,  17  P.  C.  491 ;  Wal- 

>  Pincknej  v.  Ewens,  4  L.  T.  (N  8.)  ter  v.  Selfe,  4  Eng.  Law  ft  Eq.  20. 

741.  •  'Hpping  0.  8t.  Helen  Smelting  Co., 

♦  Pickard  v,  CoUins,  ante;  Mohr  v,  4  B.  A  8.  &8;  116  E.  C.  L.  608;  IIH. 

Gault,  Wis.  L.  C.  642. 

» OrosBly  k  Sons  v.Lightowler,  L.  R. ,  '  McKeon  «.  See.  4  Robt.  (N.  Y.  S.  C.) 

8  E^L  Gas.  279 ;  Peck  v.  Elder,  8  Sandf .  469.    Bat  see  Gilbert  v.  Showerman. 

(N.  Y.  8.  C.)  126 ;  McKeon  «.  See,  4  28  Mich.  448 ;  DoeUner  v,  Tynan.  88 

Robt.  (N.  Y.  8.  C.)469  ;  Rex  «.  Neil.  2  How.  Pr.  (N.  Y.)  176 :    Robinson  t. 

C.  &  P.  485  ;  People  v.  Mallorv,  4  T.  A  Baugh,  81  Mich.  290. 
C.  (N.  Y.)  567  ;  Charity  v.  Riidle,  14 
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qaestioiiy  says,  "The  defendant  nndertook  to  show  that  the 
whole  vicinity  was  of  sa6h  an  inferior  character,  sach  a  nest 
of  nuisances,  that  one  more  or  less  would  not  afiect  it; 
and  that  even  the  plaintifE  herself,  before  she  had  sustained 
any  injury  from  the  defendant's  acts,  had  converted  her  own 
premises  into  one.  Certain  occupations,  trades  or  manufactures 
may  become  a  nuisance  in  a  populous  dty,  that  would  not  be  so 
in  the  country,  or  among  a  scattered  population.  jBtvt  I  know  of 
noprinoiple  which  (mtlaw8  premises  upon  which  a  nuisom,ce 
esoistSy  so  as  to  prevent  the  owner  from  being  protected  against 
4fther  nuisances  on  other  premises^  The  soundness  of  this 
doctrine  is  apparent.  If  A.  erects  chemical  works  upon  his  lands 
adjoining  the  lands  of  B.,  which  emit  dense  volumes  of  smoke, 
can  B.  also  erect  similar  works  upon  his  premises  and  productive 
of  similar  results,  with  chimneys  so  arranged  that  the  smoke 
escaping  therefrom  enters  the  works  of  A.,  to  the  damage  of  his 
property  or  its  comfortable  enjoyment,  and  justify  in  an  action 
for  damages,  upon  the  ground  that  A.'b  works  emit  an  equal 
quantity  of  smoke  with  his  own  ?  Most  clearly  not.  It  is  not 
the  mere  production  of  smoke  or  noadous  vapors  that  makes  a 
nuisance,  but  the  production  of  them  in  such  quantities,  and  dis- 
charging them  in  such  a  manner  as  to  produce  injurious  results 
to  others.  There  can  be  no  offset  of  one  tort  against  another,  and 
the  fact  that  the  party  complaining  of  a  tortious  act  committed 
hy  B.,  has  also  been  guilty  of  a  tort  agaim^  B.,  will  not  excuse  B. 
from  liability  to  A.,  neither  will  B.'s  tort  excuse  A.  from  his 
liability  to  B.  But,  while  this  is  a  rule  in  a  court  of  law,  in 
equity,  a  nuisance  will  not  be  restrained  at  the  suit  of  one  who  is 
himself  guilty  of  a  simila/r  nuisance,  unless  he  shows  that  the 
injuiy  is  clear  and  unmistakable,  and  the  result  of  a  want  of  care 
or  skill  on  the  part  of  the  owner,  and  is  not  properly  compensable 
in  damages  by  a  suit  at  law.' 

Sec.  549.  Bfieot  of  giving  up  port  of  a  btdlcUng  to  biudnefls  pnxposos,  as 
affMtliig  the  equitable  rights  of  parties  |  Injunotloii  after  a  verdiot  at  law.  — 

While  it  is  true  that  the  fact  that  nuisances  existed  in  the  neighbor- 

>  Richards' Appeal,  67  Penn.St.  105;    102  :  Wolcott  v.  Melick,  11  N.  J.  Eq. 
Gilbert  v,  Showennan,  28  Mich.  448 ;    204. 
Hackenstine'a  Appea],   70  Penn.   St. 
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hood  before  the  plaintiff  came  there  is  no  defense  either  in  law 
or  equity  to  an  action  for  damages  resulting  from  a  nuisance,  or 
to  restrain  its  continuance,^  yet,  if  the  plaintiff  erects  buildings 
there  which  are  in  part  devoted  to  business  purposes  which  are 
productive  of  results  similar  to  those  produced  by  other  works  in 
the  vicinity,  he  does  not,  by  also  occupying  a  part  of  his  building 
as  a  dwellvng^  acquire  any  superior  right  over  the  other  works  so 
long  as  they  are  properly  conducted  in  the  usual  and  ordinaiy 
way,  which  will  entitle  him  to  the  interposition  of  a  court  of 
equity  to  restrain  their  operations,  until  his  right  has  first  been 
established  at  law.'  Kor  will  a  court  of  equity,  under  such 
circumstances,  interfere  by  injunction  as  a  matter  of  course  even 
after  verdict,  unless  the  injury  is  of  such  a  character,  and  the 
equities  are  so  strong  as  to  leave  no  doubt  of  the  justice  of  such  a 
remedy.  In  Luacomhe  v.  Steer*  the  court  held  that  " a  verdict 
at  law  is  not  necessarily  such  an  establishment  of  the  right  or 
damage  as  entitles  a  party  to  an  injunction.  In  order  to  warrant 
that  remedy  even  after  verdict,  there  must  be  material  damage  and 
great  mischief  shown  to  result  from  the  nuisance." 

In  Broadbent  v.  Imperial  Oas-Ught  Co.^  heard  in  the  house 
of  lords,  this  question  was  discussed,  and  it  was  held  that  while 
a  verdict  at  law  generally  was  such  an  establishment  of  the  party's 
right  as  entitled  him  to  a  perpetual  injunction,  yet,  that  this  is 
not  necessarily  the  case,  where  the  damages  are  trifling,  or  when 
the  obvious  equities  of  the  case  do  not  warrant  the  remedy. 

Sbo.  550.  ii^iimcilon  aft«r  a  vordiot  aft  law. — In  determining  the 
right  of  a  party  to  an  injunction,  after  a  verdict  in  his  £&  vor  by  a  court 
of  law,  the  court  will  consider  the  relative  loss  to  either  party,  the 
character  of  the  property  for  which  protection  is  sought,  the 
character  of  the  locality  in  which  the  nuisance  exists,  and  whether 
the  injury  is  properly  compensable  in  damages.*    In  the  language 


1  St.  Helen  Smelting  Co.  v.  Tipping, 
L.  R.,  1  Gh.  App.  86. 

•  Gilbert  v.  Showerman,  23  Mich. 
448 ;  Doellner  v.  Tynan,  88  How.  Pr. 
(N.  T.)  176 ;  Richards  v.  Phenix  Iron 
Co.,  57  Penn.  St.  106;  Hackenstine'B 
Appeal,  70  id.  103. 

*  Lnscombe  v.  Steer,  17  L.  T.  (N. 
6.)  dd9 ;  Broadbent  e.  Imperial  Gas 


Oo.,  7  De  Gex.  M.  &  G.  486 ;  Parker  v. 
Winnipiaeogee  Lake  Cotton  and 
Woolen  Co.,  2  Black  (U.  &).  546; 
Cartia  v.  Winalow,  88  Vt  690 ;  Wol- 
oott  e.  MeUck,  11  N.  J.  Eq.  204; 
Wood  V.  Satcliffo,  8  Bng.  Law  ft  Bq. 
217. 

« bartia   v.  Winalow,  88  Yt.  680  ; 
Spragne  v.  Rhodes,  4  R.  L  801. 


NoxioTTS  Vapobs.  687 

of  SwAYNs,  J.,  in  Panrker  v.  Wvrmipi&eogee  Lake  Cotton  <md 
Woden  Co,:^  "  After  the  right  has  been  established  at  law,  a  conrt 
of  chancery  will  not,  as  of  cawtee^  interpose  by  injunction.  It 
will  consider  all  the  circamstances,  the  consequences  of  such 
action,  and  the  real  eqw(y  of  the  case.'' 

The  rule  is,  that  even  though  the  damage  is  small,  merely 
nominal,  yet  if  the  injury  is  of  a  oontinuoue  nature,  so  as  to 
operate  as  a  constantly  recurring  grievance,  the  courts  will  re- 
strain it,  to  avoid  a  multiplicity  of  actions; '  but,  if  the  damage 
is  small,  and  the  injury  only  occasional,  cuioidentcdy  rather  than  a 
probable  and  necessary  consequence,  an  injunction  will  be  denied.* 
Necessarily  each  case  must  be  governed  by  the  circumstances 
that  surround  it,  and  by  the  relative  equities.  The  value  of  the 
property  affected  by  the  nuisance  on  the  one  hand,  and  the  value 
of  the  property  to  be  affected  by  the  injunction  on  the  other, 
may  be  considered,  but  they  are  not  necessarily  to  influence  the 
result.*  If  there  is  a  clear  violation  of  a  right,  and  the  injury 
is  of  a  continuous  nature,  an  injunction,  at  least  after  a  verdict  at 
law,  becomes  almost  a  matter  of  right,  irrespective  of  the  interests 
to  be  affected  thereby.*  The  instances  where  it  has  been  refused 
are  infrequent,  and  are  cases  where  the  obvious  equities  rendered 
the  granting  of  it  unjust.*    In  Sutcliffe  v.  Woodj  which  was  an 

'  Parker  v,  Winnipiaeoffee  Lake  Cot-  qaenoes  that  have  ensued  from  the 

ton  and  Woolen  Co.,  2  Black  {U,  &.),  naisanoe,  and  to  those  which    will 

558.  probably  ensue.      Goldsmid  f>.   Tan- 

*  Coming  v.  Ttoj  Iron  and  Nail  Fac  bridge  Wells  Co.,  L.  R.^  Ch.  App.  849. 

tory,  40  N.  Y.  191 ;  Wood  v.  Sntcliffe,  *  Wood  e.  Batcliffe,  8  Eng.  Law  ft 

8  Eng.  Law  &  Eq.    217  ;  Coulson  v,  Eq.  217. 

White,  8  Atk.  21 ;  Wood  v.  Waud,  13  *  Holsman  v.  Boiling  Spring  Bleach- 

Jar.  473 ;  Attorney-General  v.  Nichol,  inst  Co.,  14  N.  J.  Eq.  885. 

leVesey,  888;  Elmhirst  v.  Spencer,  2  ^Embrey  v.  Owen,  6  Exch.   853; 

Mac.  &  G.  45 ;  Ripon  v.  Hobart,  8  M.  Canal  Co.  v.  King,  14  Q.  B.  122. 

&  K.  178;  Parker  z'.  Lake  Co.,  2  Black  •Luscombe  «.  Steer,  17  L.  T.  (N. 

(IT.  S.),  545;  NorriB  z'.  Hill.   1  Mich,  a)  229 ;  Broadbentv.  Imperial  Gas  Co., 

202;  Clack  v.  White,  2  Swan  (Tenn.),  7  De  G.  M.  &  G.  486.     if  the  injury 

540;  Milhau  v.  Sharp,  28  Barb.  (N.Y.)  complained  of  be  to  the  primary  use 

228;  Bemis  v,  Upham,  18  Pick.  (Mass.)  of  water,  the  law  will  imply  aubgtan- 

171  ;  Hajden  v.  Tucker,  87  Mo.  214 ;  tial  damage  eyen  though  the  actual 

Wilson    V.  Townend,  1  Dr.   &   Sm.  pecuniary  daina^  is  small.  Goldsmid 

827;    Attorney-General     v.    Sheffield  v.  Tunbridge  Wellslmproyement  Co., 

Qas  Co.,8DeG.  M.  &G.  819 ;  Carlisle  L.  R.,  1  Ch.  App.  849.  But  if  the  in- 

V.  Cooper,  21  N.  J.  Eq.  576;  Holsman  jury  is  to  the  $econdary  use  of  water, 

«.  Boiling  Spring  Co.,  14  N.  J.   Eq.  substantial  damage  must  be  preyed. 

885  ;  N.  B.  R.  R.  Co.  v.  Elliott,  IJ.  i  Elmhirst  v.  Spencer,   2  M.  &  G.  45 ; 

H.  156,  the  court  will  interfere  to  en-  Lingwood  v.  Stowmarket,  Co..  L.  R.,  1 

join  a  threatened  nuisance  when  the  Eq.  Cas.  77;  U.  M.  M.  Co.  «.  Dang- 

fact  of  nuisance  is  clearly  established,  berg,  2  Sawyer  (IT.  8.  C.  C),  450. 
The  court  will  look  to  all  the  oonse- 
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action  for  an  ifijnnction  to  restrain  the  defendants  from  discharg- 
ing the  refuse  from  their  dye-works  into  the  Bowling  beck  to  the 
damage  of  the  plaintiff's  works,  it  appeared  that  the  plaintiff  had 
brought  an  action  at  law  and  obtained  a  verdict  against  the  de- 
fendant for  the  injury,  thus  establishing  his  right  and  the  nuisance. 
EiNDSBSLET,  Y.  C,  in  passing  upon  the  question  whether  the 
verdict  at  law  established  the  plaintiffs'  right  to  an  injunction, 
said:  ^^If  the  plaintiffs  have  established  their  legal  right,  and 
while  they  are  in  the  enjoyment  of  that  right,  another  person 
comes  and  erects  machinery  or  any  manufacturing  works  on  that 
same  stream  above  the  plaintiffs'  works,  and  by  his  manufactur- 
ing process  so  fouls  the  water  as  that,  instead  of  coming  as  before, 
pure  and  unsullied,  to  the  plaintiffs'  works,  it  arrives  there  in  a 
less  pure  and  serviceable  state,  so  as  seriously  and  cofUinuausly 
to  obstruct  the  effective  carrying  on  of  the  plaintifb'  manufiio- 
ture,  and  if  the  injunction  will  restore,  or  tend  to  restore,  the 
plaintiffs  in  a  position  in  which  they  have  a  right  to  stand,  and 
in  which  they  stood  before ;  and  if  the  injury  which  is  occasioned 
by  the  works  complained  of  is  of  such  a  nature  that  the  recoveiy 
of  pecuniary  damages  would  not  afford  an  adequate  compensar 
tion ;  and  if  the  plaintiffs  have  not  slept  upon  their  rights,  and 
have  not  acquiesced,  either  actively  or  passively,  in  the  acts  which 
they  now  complain  of,  but  have  used  due  diligence  and  vigilance 
to  take  such  steps  as  are  proper  and  necessary  to  vindicate  their 
rights,  I  think,  as  a  general  nile,  the  plaintiffs  would  have  a  right 
to  come  to  a  court  of  equity  and  say,  '  do  not  put  us  to  bring 
action  after  action  for  the  purpose  of  recovering  damages,  but  in- 
terpose by  a  strong  hand  and  prevent  the  continuance  of  those 
acts  altogether,  in  order  that  our  legal  rights  may  be  protected  and 
secured  to  us ; '  I  say  as  a  general  rule  and  principle,  because  it 
must  not  be  forgotten,  that  of  necessity,  whenever  a  court  of 
equity  is  called  on  for  an  injunction  in  cases  of  this  nature,  it 
must  have  regard,  not  only  to  the  dry,  strict  rights  of  the  parties, 
but  must  have  regard  to  the  surrounding  drcumstanoes,  to  the 
rights  and  interest  of  other  parties  more  or  less  involved  in  it. 
*  *  *  I  am  far  fix)m  saying  that,  because  in  the  action  at  law 
the  court  of  law  and  a  jury  have  only  given  a  shilling,  or  ^fartk- 
ing  damages,  that  the  injury  is  not  serious,  and  that  it  may  not 
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be  a  cauBe  for  granting  an  injunction.  I  have  ako  used  the  term 
^  ooniimMnsa  ir^tery.^  By  oontimuma  I  do  not  mean  never  ceas- 
ing, but  recurring  at  repeated  intervals,  so  as  to  be  of  repeated 
occurrenoe,  and  so  as  to  be  of  the  same  sort  of  damnification  as  an 
actual  continuous  mischief  would  be.  *  *  *  Another  ground 
for  granting  or  refusing  an  injunction  in  &vor  of  one  in  whom  the 
legal  right  exists  is,  whether  he  will  thereby  be  restored  to  the 
right  he  has  established  as  against  the  defendant." 

This  is  the  rule  as  between  parties  when  the  injury  to  water  is 
to  its  secondary  use.  As  between  those,  where  the  injury  com- 
plained of  is  to  the  primary  use,  applying  the  doctrine  of  this 
case,  as  well  as  of  all  the  cases,  it  is  evident  that  a  verdict  at  law, 
establishing  the  right,  would,  if  the  injury  is  of  a  continuous 
nature,  entitle  the  party  in  whom  the  right  exists,  to  an  injunction, 
even  though  the  damages  were  merely  nominal.^ 

Sbo.  551.  Whmi  aom  who  mafatotnii  a  nniMiioe  !■  not  eitopped  frompro- 
oeeding  to  abate  another  mdsanoei — But,  while  it  is  true  that  a  person, 
by  devoting  his  property  to  uses  that  are  in  law  regarded  as  a  nui- 
sance, may  thereby  be  estopped  from  proceeding  to  abate  another 
eimUar  nuisance  to  the  same  locality  which  is  properly  conducted ; 
yet,  the  mere  fact  that  his  property  is  so  used  wiU  not  operate  as 
a  defense,  where  the  injury  results  from  an  improper  or  unskillful 
prosecution  of  the  business  in  the  same  locality,  by  another ;'  nor 
will  it  operate  as  a  defense  in  an  action  against  a  person  carrying 
on  a  nuisance  of  a  different  character,  whereby  his  property  is 
injured,  or  the  proper  prosecution  of  his  busiuess  is  impaired.' 

1  HolsmaD  v.  Boiling  Springs  Co.,  Penn.  St.  419  ;  Gonlson  v.   White,  8 

14  N.  J.  Eq.  885 ;  Qoldsmid  «.  Ton-  Atk.  21 ;  Walter  v.  Selfe,  4  Eng.  Law 

bridge  WellB  Co.,  L.  B.,  1  Gh.  App.  ft  Eq.  20 ;  Bamford  v,  Tamlej,  8  B. 

349;    Stockport  Water. Works  Co.  o.  AS.  62;  St.  Helen  Smelting  Co.   v. 

Potter,  7  H.   &   N.    160 ;   Spokes  v.  Tipping,  11  H.  L.  Gas.  642 ;  Cnunp  v. 

Banbury  Board,  L.  B.,  1  Eq.  Cas.  42  ;  Lambert,  L.  B.,  8  Eq.Cas.  409  ;  Cooke 

Oftnal    Co.  9.   Eing,    16  Beay.   680.  e.  Forbes,  5  id.  166 ;  Bhodes  v.  Dunbar, 

Wliere  the  nnisanoe  complained  ot  is  57  Penn.  St.  274. 

an  injury  to  a  natural  rignt,  as  to  the  *  Qllbert  v.  Showerman,  28  Mich, 

air  or  to   water,   by    oorruptinff  the  448. 

same,     an    injunction     will    Tssne,  'Doellnerv.  T'ynan,  88  How.  Pr. 

although  the  actual  damage  is  merely  (N.  Y.)  176 ;  Cooke  v.  Forbes,    L.  H., 

nominal.     Casebeer   v,  Mowrey,  65  5  Eq.  Cas.  166. 
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Sbo.  552.  XiAWfiiliMH,  inafiihiMii  or  woiirity  o£  tmdt  no 
There  can  be  no  excuse  for  an  actual  nuiaanoe.^  The  lawfulness 
of  the  trade,'  its  usefulness,'  its  actual  necessity  even,  affords  no 
excuse,  and  is  in  no  measure  a  defense.  The  fact  that  the  best  ap- 
pliances and  methods  known  to  science  have  been  adopted,  or  that 
the  highest  degree  of  care  and  skill  has  been  exercised  in  carrying 
it  on,  is  no  defense ;  if  actual  injury  ensues,  the  works  are  a  nui> 
sance,  and  must  yield  to  the  superior  rights  of  others/ 

Sbo.  553.  QnastionofoareorikiU  not  involved.  —  The  question  of 
care  and  skill,  and  the  employment  of  the  best  and  most  improved 
appliances,  only  becomes  material  when  the  works  have  been 
authorized  by  the  legislature.  In  all  other  instances,  it  is  of  no 
avail,  and  is  not  properly  admissible  in  evidence,  except  where 
other  than  actual  damages  are  claimed,*  or  when  the  trade  is  car- 
ried on  in  a  convenient  place.* 

Sbo.  554.  Use  of  property  in  any  way  whfBonlbj  hnrtliil  viqpora  are  pro* 

dnoed  is  a  nniaanoei  ~  Not  only  are  those  trades  which  produce  noxi- 
ous vapors  that  injuriously  affect  the  atmosphere  floating  over 
another's  premises  nuisances,  but  any  use  of  property  whereby,  by 
artificial  means,  noxious  gases  or  vapors  are  developed,  whether 
for  the  purposes  of  trade  or  not,  are  equally  so.  The  collection 
of  water  in  artificial  ponds  or  trenches,  or  the  setting  back  of  water 
by  means  of  dams  or  other  artificial  devices,  whereby  the  water 
becomes  stagnant  and  emits  unpleasant  odors,  or  unwholesome  or 
injurious  gases,  is  as  great  a  nuisance,  and  equally  as  actionable  or 
indictable,  as  are  furnaces  for  the  smelting  of  lead,  copper,  or 
other  substances  that  send  out  destructive  or  injurious  vapors." 

*  McKeon  v.  See,  4  Robt.  (N.  Y.  S.  tent  baildera  was  held  not  admissible. 
G.)  469 ;  Cooke  v.  Forbes,  L.  R.,  5  Eq.  The  qaestion  is  simply,  is  the  building 
Cas.  16(3.  a  naisanoe.    Moses  v.   State,  58  Ind. 

»  Poynton  v.   Gill,  2    Roue's  Abr.  186. 

140.  •  Fletcher  «.  Rjland,  L.  R.,  1  Exch. 

*  Attomey-General  v.  Cxylnej  Hatch  284;  Tremain  v.  Gohoes  Co.,  2  N.  Y. 
Lunatic  Asjl am,  L.  R.,  4  Ch.  App.  168. 

147.  •  Dollner  «.  Tjrnan,  88  How.  Pr. 

«  Flet4;her«.  Rjlands,  L.   R.,  8  H.  (N.  Y.)  176;  GUbertv.  Showerman, 

L.  Cas.  880;    CahiU  v.  Eastman,   18  28  Mich.  448. 

Minn.    824;  10  Am.   Rep.    184.      In  «Neal«.  Henry,  Meigs  (Tenn.),  17; 

Chute  «.  State,  19  Minn.  271,  evidence  Biffelow  f>,  Newell,  10  Piclc.  (Mass.) 

that  the  defendant  consulted  compe-  848;  Douglass  e.State,4  Wis.  887;  Weelcs 
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It  waa  held  in  the  case  of  Oreen  y.  The  Mayor  qf  Sa/oamuih,  6 
Ga.  1,  that  the  city  goyemment  of  Sayannah,  being  authorized  by 
its  charter  to  regulate  nuisances  within  its  limits,  had  the  power 
to  preyent  the  cultiyation  of  rice  within  the  city  limits,  it  being  a 
branch  of  agriculture  injurious  to  the  health  of  the  dty,  by  reason 
of  the  unwholesome  gases  deyeloped  and  imparted  to  the  atmos- 
phere from  the  stagnant  water  essential  to  its  cultivation. 

Sec.  555.  Wh«re  a  right  !■  violated,  the  law  will  not  balance  convei^ 

ieooe8.^The  law  does  not  balance  oonyeniences,  nor  recog- 
nize the  relative  difference  in  damage,  between  the  injury  to  the 
rights  of  others  on  the  one  hand,  and  the  damage  and  loss  which 
will  be  entailed  upon  the  person  who,  by  the  use  of  his  property 
in  a  particular  manner,  violates  those  rights,  by  having  his  works 
declared  a  nuisance,  and  being  compelled  to  remove  them  on  the 
other.  The  fact  that  the  injury  is  slight  is  no  excuse  or  defense ; 
if  a  right  is  clearly  violated,  the  works  producing  them  are  nui- 
sances, and  must  yield  to  the  superior  right.  It  makes  no  differ- 
ence that  the  works  are  really  in  the  interests  of  society,  and 
necessary  for  the  preservation  of  the  health  of  a  community,  if 
they  are  of  that  noxious  character,  or  produce  those  noxious  re- 
sults that  bring  them  within  the  idea  of  a  nuisance,  the  person 
maintaining  them  is  liable  for  all  damages  resulting  to  individuals 
specially  injured  thereby,  and  to  indictment  as  for  a  public  nui- 
sance where  the  location  of  the  works  and  their  effects  are  such 
as  to  injure  the  public' 

Thus,  in  the  case  of  The  AUomey-Oeneral  v.  Leed%^  the  town 
of  Leeds  was  indicted  for  a  pubKc  nuisance  created  by  discharging 

«.  Milwaakie,  10  id.  d42;  Smith  v.  5  Wis.  391;  Commonwealth  o.Webb. 

Miiwaakie,   18    id.    68;    Booker  e.  6  Rand.   (Va.)  726;  Stephen  v.   Com 

Perkins,  14  id.  79  ;  Loning  v.  State,  1  monwealUx,  2  Leigh  (Va.),  759  ;Mil]er 

Chand.  (Wis.)  178 ;  Stonghtonv.  State,  «.  Trneheart,  4  id.  569. 

1  Attomey-General  v.  Colnej  Hatch  perial  Gas  Co.,  7  De  G.  M.  &  O.  486 ; 

LunaticAsylam.L.  R.,4Ch.  App.146;  Kespnblica  zr.  CaldweU,  1  Dallas  (U. 

Povnton  V,  GUI.  1  KoUe's  Abr.  140;  S.),  100;  Rex  v.  Ward,  4  Ad  &  El. 

Holsmanzf.  Boiling  Springs  Co.,  14  N.  885 ;  Rex  v.  Morris,  1 B.  ft  Ad.  441;  Rex 

J.  Eq.  885;  Bamford  v.  Tnmle7,8B.  v.  Grosvener,  2  SUrkie,  448;  Folkes 

&  S.  62;   Beardmore  v,  Tredwell,  8  v.  Chad,  8  Doug.  840;  The  King  v. 

Giff.  688;  Attorney-General  v,  Leeds,  Dewsnap,  16  East,  194. 

L.  R.,5  Ch.  App.  588 ;  Roberts  t/.  Clark,  *  L.  B. ,  5  Ch.  App.  588. 
18  L.  T.  (N.  S.)  49 ;  Broadbent  v.  Im- 
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the  sewage  of  the  town  into  a  river,  and  thereby  polluting  and 
corrapting  the  water  of  the  stream.  The  defendants  insisted  that 
the  discharge  of  the  sewage  into  the  river  in  question  was  the 
only  practicable  method  by  which  the  town  oonld  be  drained,  and 
that  the  preservation  of  the  health  of  the  town  in  a  great  measure 
depended  upon  the  sewage  being  discharged  there.  But  the  court 
held  that  this  was  no  defense.  That  in  prosecutions  or  actions  for 
nuisances,  the  court  would  not  balance  conveniences ;  but,  when 
the  right  and  its  violation  was  clear,  there  could  be  no  excuse 
urged,  that  would  protect  the  person  or  corporation  that  produced 
the  injury  from  all  the  consequences,  civil  or  criminal 

Sbo.  556.  Tmt  by  which  to  detennine  oonvniwioe  of  the  i>hioe.  —  The 

question  as  to  what  is  a  convenient  place  for  the  exercise  of  a 
noxious  trade  is  to  be  determined  by  the  single  test,  whether  it  is 
prosecuted  in  a  locality  where  no  injurious  results  ensue  to  others. 
If  injurious  consequences  to  others  do  in  fact  ensue  therefrom 
which  amount  to  an  actionable  injury,  the  place  is  not  a  convenierU 
place,  and  the  works  are  a  nuisance.^  In  the  language  of  Justice 
MiLLEB,  in  his  charge  to  the  jury,  in  St.  Sieleri  Smelting  Co,  v. 
Tippmg^^  "A  man  may  do  any  act  on  his  own  land  which  is  not 
unlawfixl.  When  I  say  imlawful,  I  mean  any  act  which  is  not 
wrong.  He  may  erect  a  lime-kiln  if  it  is  in  a  convenient  place, 
but  the  meaning  of  a  convenierU  place  isj  that  it  m,u%t  he  in  a 
place  where  it  wQl  not  do  cm  actionable  ir^ury  to  another y  because 
a  man  may  not  so  use  his  own  property  as  to  injure  another. 
When  he  sends  on  to  the  lands  of  his  neighbor  noxious  smeUs, 
smoke,  etc.,  then  he  is  not  doing  an  act  on  his  own  property  only, 
but  he  is  doing  an  act  on  his  own  property  also  /  because  eveiy 
man  has  a  right,  by  the  common  law,  to  the  pure  air  and  to  have 
no  noxious  smells  sent  on  his  lands,  unless  by  a  period  of  time  a 
man  has,  by  what  is  called  a  prescriptive  right,  obtained  the  power 
of  throwing  a  burden  on  his  neighbor's  property.  *  *  *  If  a 
man,  by  an  act,  either  by  the  erection  of  a  lime-kiln,"  or  oopper- 

1  Pincknej  v,  Ewens,  4  L.  T.  (N.  S.)       *  AldrBd'8Ga8e,5Coke,68;  HntefaiiiB 

741;  Stockport  Water- VTorkB  Go.  z^.Pot-  v.  Smith,  68  Barfo.  (N.  T.)  dS3;  Bic 

ter,  7  H.  &  X.  167 ;  St.  Helen  Smelt-  de  D.  v.  R.  &  S.,  4  Aasiae  lEkitk,  pL  8, 

ing  Go.  V.  Tipping,  11  H.  L.  Gas.  642.  p.  6. 

^11  H.  L.  &ui.  642. 
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works,'  or  any  works  of  that  description,  sends  over  his  neighbor's 
land  that  which  is  noxions  and  hurtful  to  an  extent  which  sensibly 
diniinisheB  the  comfort  and  value  of  the  property,  and  the  comfort 
of  existence  of  that  property,  that  is  an  actionable  injury.  That  is 
the  law.  But  when  you  come  to  the  question  of  facts,  there  is 
no  doubt  you  must  take  into  consideration  a  variety  of  circum- 
stances. In  deciding  whether  or  not  a  man's  property  has  been 
sensibly  injured  by  the  actions  of  another  person  on  his  own  land, 
of  course  you  will  consider  the  place,  the  circumstances,  and  the 
whole  nature  of  the  thing.  It  would  not  be  sufficient  to  say  that 
noxious  vapors  have  come  on  the  land  of  another,  but  you  must 
consider  to  what  degree,  and  to  what  extent  they  have  come,  and 
whether  they  have  come  from  the  premises  of  the  defendant. 
^  *  *  Whether  a  nuisance  has  been  caused  by  the  defendants 
at  all,  the  nature  of  the  locality,  the  character  of  the  works^  and 
every  other  fact  in  the  case,  must  be  taken  into  consideration,  and 
so  EsLs,  Ch.  J.,  says,  in  a  case  which  has  been  handed  up  to  me : 
'  The  time,  the  locality,  and  so  on  are  all  circumstances  to  be  taken 
into  consideration  upon  the  question  of  fact,  whether  an  actionable 
injury  has  been  occasioned  by  a  man  to  his  neighbor  or  not.'  " 

The  question  as  to  what  is  a  convenient  place  is  a  mixed  ques- 
tion of  law  and  fact.  If  no  damage  ensues  in  consequence  of 
the  works,  then  the  place  is  a  convenient  one,  but  if  damage 
ensues,  then  the  place  is  not  convenient,  and  the  only  question 
for  the  jury  is  the  simple  question,  whether  the  works  produce  a 
sensible  injury  to  the  property  or  impair  its  comfortable  enjoy- 
ment? 

In  Pvnchney  v.  EweuB^  the  court  submitted  three  questions  to 
the  jury :  1.  Was  the  plaintiff's  enjoyment  of  his  property  sensi- 
bly diminished  by  the  nuisance,  if  any,  carried  on  by  the  defend- 
ant %  2.  Is  the  trade  of  a  fell-monger  a  proper  trade  ?  3.  Was 
the  trade  carried  on  in  a  proper  place  ? 

I  Tenant  V.Hamilton,  7  CI.  &F.  122;  Brooks,   1    L.   J.  75;    Broadbent    v, 

Bankart     «.    Hoaghton,   27   Beavan,  Imperial  Ghw  Co.,  7  De  G.  M.  &G.  486; 

425 ;    Hooghton    v,  Bankart,  8  L.  T.  Bamford  v.  Turnley,  8  a  &  S.  62 ; 

(N.  S.)  266;  Rex  v.  WiUiams.  6  G.  &  Roberts  v,  Clark,  18  L.  T.  (N.  S.)  49 : 

P.  626  ;  Stockport  Water-Worka  Co.  develand  v.  Qas  Co., 20  N.  J.  Eq.  201. 
9. Potter,  7  H. ft  N.  167 ;  Beardmoiee.         ML.  T.  (N.  S.)  741 
Tredwell,   8  Giff.   688;    Barwell  v. 
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The  jury  having  fonnd  for  the  plaintiff  upon  the  fiiBt  qaestion, 
although  they  found  the  trade  a  proper  one,  and  that  it  was  exer- 
cised in  a  proper  place,  yet  judgment  was  rendered  for  the  plaint- 
iff, upon  the  ground  that  actual  damage  having  resulted,  neither 
the  trade  nor  place  could  be  regarded  as  proper. 

Sso.  557.  The  1UM  to  which  the  looallty  Is  daroted  may  be  oonildend. 

—  As  further  illustrative  of  the  rules  applicable  to  such  classes  of 
wrongs,  in  determining  the  legal  rights  of  the  parties,  and  the 
question  as  to  whether  the  place  where  the  trade  is  exercised  is  a 
coivoenie7it  or  proper  place,  it  may  be  said  that  the  locality,  the 
uses  to  which  it  is  devoted,  the  presence  of  other  nuisances,  their 
character  and  extent,  are  all  to  be  considered,  and  the  injury  com- 
plained of  must  be  directly  or  clearly  traceable  to  the  works  of 
the  defendant.  In  the  language  of  Lord  Cranwobth,  in  the 
house  of  lords,  in  Tipping  v.  St.  Helen  Smdtmg  Co,^  ante :  "  I 
perfectly  well  remember  when  I  had  the  honor  to  be  one  of  the 
barons  of  exchequer,  trying  a  case  in  the  county  of  Dnrham, 
where  there  was  an  action  for  smoke  in  the  town  of  Shields.  It 
was  proved  incontestably  that  smoke  did  come,  and  in  somed^ree 
interfered  with  a  certain  person,  but  I  said :  ^  You  must  look  at 
it,  not  with  a  view  to  the  question  whether  abstractly  that  quan- 
tity of  smoke  was  a  nuisance,  but  whether  it  was  a  nuisance  to 
a  person  living  in  the  town  of  Shields  /  because,  if  it  only  added 
in  an  infinitesimal  degree  to  the  quantity  of  smoke,  I  thought 
that  the  state  of  the  town  rendered  it  altogether  impossible  to 
call  that  a  nuisance.'  " 

Sso.  558.  Prosenoe  of  other  nniBanoes  no  ezooM  If  the  nuliance  com* 

plained  of  adds  sensibly  thereto The  mere  fact  that  Other  nuisances 

exist  in  the  locality  that  produce  similar  results  is  no  defense,  if 
the  nuisance  complained  of  adds  to  the  nuisance  already  existing, 
to  such  an  extent  that  the  injury  complained  of  is  measurably 
traceable  thereto.  It  is  not  necessary  that  all  the  injury  should 
be  the  result  of  the  nuisance  sought  to  be  charged  ;  if  it  is  of 
such  a  character,  and  produces  such  results  that,  standing  alone, 
it  would  be  a  nuisance  to  the  plaintiff,  the  fact  that  it  is  the  j^rzn- 


Koxious  Yafobs.  645 

cipalj  though  not  the  sole,  agent  producing  the  injury  is  sufficient, 
at  least  as  evidence  of  the  plaintiff's  right.^ 

8bc.  559.  Iqjiny  and  damage  an  the  teat  of  rniiianoa.  —  Neither  the 

fact  that  the  trade  is  lawful,  or  that  it  is  needful,  or  that  the  in- 
jury is  unavoidable  in  the  exercise  of  the  trade,  will  excuse  its 
exerdse  in  a  locality  where  it  inflicts  actual  injury  upon  others, 
and  that  place  for  the  exercise  of  a  trade  is  a  con/oemerU  one  only, 
when  it  is  carried  on  where  no  injury  results  to  others  from  it." 
The  only  question  for  a  jury  is,  whether  injury  and  damage  re- 
sult from  the  use  of  property  complained  of,  and,  if  the  ques- 
tion is  submitted  to  them,  whether  the  trade  is  a  lawful  one,  and 
whether  it  is  carried  on  in  a  convenient  and  proper  manner,  and 
they  find  in  the  affirmative  ;  yet,  if  they  find  that  damiage  results 
to  others  therefrom,  their  verdict  is  entered  for  the  plaintiff.  The 
question  of  the  lawfulness  of  the  trade,  or  the  convenience  of 
the  place,  are  not  proper  questions  for  the  jury ;  but,  while  on 
the  one  hand  it  is  not  error  for  the  court  to  submit  the  question 
to  them,*  neither  on  the  other  is  it  error  to  refuse  to  do  so.* 

Sbo.  560.  Role  In  Stockport  Water-Worki  Oo.  v.  Potter.— In    Stock- 

port  Wdter-  Works  Co,  v.  Potter ^  cmte^  which  was  an  action  against 
the  defendants,  who  were  calico  printers,  for  injuries  resulting  to 
the  plaintifE  by  the  pollution  of  the  waters  of  a  stream  flowing 
through  the  plaintiff's  land,  by  reason  of  the  noxious  and  poison- 
ous ingredients  used  by  them  in  their  business,  and  discharged 
into  the  stream.  Upon  the  trial  at  assize,  before  CHAionsLL,  B., 
the  judge  submitted  several  questions  to  the  jury,  among  others 
the  following : 

"  Eighth.  Was  the  discharge  of  the  water  from  the  defendants' 
works  with  noxious  matter,  causing  damage  to  the  plaintiffs, 
necessary  and  unavoidable,  or  might  the  same  have  been  avoided 
by  them  by  using  reasonable  care,  that  is,  not  by  any  extravagant 

1  Peoples.  Mallor7,4T.  &  C.(N.  Y.)  the  trade  of  a  tradesman  in  the  next 

667  ;  McEeon  v.  See,  61  N.  T.  800;  storj,  may  be  a  naisance  and  enjoined 

Malligan  v.  EUas,  12  Abb.  Pr.  (N.  8.)  as   such;   Warwick  v,  Wah  Lee,  10 

269.  Phila.  (Penn.)  160. 

*  Tipping  V.  St.  Helen  Smelting  Co.,  *  Pinckney  e.  Ewens,  4  L.  T.  (N.  S.) 

11  H.  U  Gas.  648;  Hobinson  v.  Baagh,  741. 

81  Mich.  291.    A  Chinese  laundry  in  «  Stockport    Water-Works    Co.    v. 

a  basement,  so  oondacted  as  to  ii^oie  Potter,  7  U.  &  N.  167. 
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outlAjy  but  in  the  ordinaiy  oonrse  of  minagemeiit  of  their  busi- 
ness, with  such  an  outlay  as  soch  a  business  requires  t  *' 

To  this  question  the  jury  answered  that  they  knew  of  no  means 
by  which  the  injury  could  be  avoided. 

^^  Nvnih.  Has  the  defendant,  by  discharging  matters  into  the 
stream,  occasioned  injury  to  the  plaintifib  in  excew  of  the  rights 
exercised  by  them  for  twenty  years  before  the  discharge  of  the 
matters  complained  of  ? 

'^  Tenih.  Was  the  defendant's  trade  a  lawful  trade,  earned  on 
for  purposes  necessary  or  useful  to  the  community,  and  carried  on 
in  a  reasonable  and  proper  manner,  and  in  a  reasonable  and  proper 
place?" 

To  the  last  questions  the  jury  returned  an  affirmative  answer, 
and  upon  this  finding  the  judge  directed  a  verdict  to  be  entered 
for  the  plaintiffs,  reserving  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them  upon  the  finding  of  the  jury  upon  the 
tenth  question. 

Upon  hearing  in  exchequer,  Mastin,  B.,  said :  "  I  believe  ure 
are  all  of  the  opinion  that  there  was  no  evidence  to  go  to  the  jury 
upon  the  tenth  question,  and,  secondly,  if  there  toaSj  ii  is  ifnma- 
terialy  and  can  haveno  effect  vpon  the  righJte cf  the  parties.  The 
tenth  question  was,  was  the  defendant's  trade  a  lawfvl  trade  ? 
No  doubt  it  was.    Was  it  carried  on  for  purposes  necessary  and 
useful  to  the  community  ?    No  doubt  it  was.     Was  it  carried  on 
in  a  reasonable  and  proper  manner,  and  in  a  proper  place?    On 
that  there  is  really  no  evidence  whatever.    No  one  saw  how  the 
business  was  conducted,  and  it  is  impossible  to  say  that  there  was 
any  evidence  that  it  was  carried  on  in  a  reasonable  and  proper 
manner,  or  that  there  could  be  any  thing  more  than  a  mere  sur- 
mise on  the  subject.    But  suppose  there  was,  how  could  it  affect 
the  people  of  Stockport?    The  defendants  carried  on  their  trade 
primarily  for  their  own  profit,  and  the  public  are  benefited  by  the 
carrying  on  of  all  trades,  for  they  have  an  interest  in  persons  using 
their  industry  and  capital.    But  what  answer  is  that  to  persons 
whose  water  for  drinking  is  affected  by  arsenic  poured  into  it  by 
persons  carrying  on  one  of  these  trades  ?"     The  judgment  of  the 
lower  court  was  unanimously  sustained. 
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CHAPTER  SEVENTEENTH. 

NOISOME  SMELLS. 

Sbc.  661.  Noiflome  stenehes  as  a  noiaance. 

Sec.  562.  Hnrtf alneaa  or  onwholeBomeneaa  not  neoesBary. 

Sec.  568.  A  smell  simply  disagreeable  creates  a  naisance. 

Sec.  564.  No  sach  thing  as  a  naisance  per  se  as  applied  to  a  trada 

Sec.  565.  Rale  in  Gatlin  «.  Valentine. 

Sec.  566.  Fact  of  nuisance  mast  be  proved. 

Sec.  567.  Rale  as  to  ordinajry  oses  of  property. 

Sec.  568.  Prima  facte  noisances. 

Sec.  569.  Nuisances  per  se. 

Sec.  570.  Change  in  the  rule. 

SEa  571.  Slaughter-hoases  prkna  fade  nuisance. 

Sec.  OT2.  Should  be  located  away  from  inhabited  districts. 

Sec.  578.  Rule  in  Brady  v.  Weeks. 

Sec.  574.  Coming  to  a  nuisance  no  defense. 

Sec.  575.  Leasing  premises  subjected  to  nuisance  no  defense. 

Sec.  576.  Rule  in  Howell  v,  McCoy. 

Sec.  577.  Regulation  of  slaughter-houses. 

Sec.  578.  Slaughter-houses  nuisances,  even  when  not  productive  of  noxious 

smells. 
Sec.  579.  Privies  |>r»ma  fade  nuisances. 

Sec.  580.  Liability  of  parties  for  erections  liable  to  become  nuisances. 
Sec.  581.  Rule  in  Tenant  v.  Goldwin. 
Sec.  588.  Tallow  factories  prima  fade  nuisances. 
Sec.  584.  Melting-houses  —  Downie  v.  Oliphant. 
Sec.  585.  Rule  in  Peck  v.  Elder. 
Sec.  586.  Hog-sties  as  nuisances. 
Sec.  587.  Cattle-yards,  when  nuisances. 
Ssa  588.  Tanneries  prima /(K^  nuisances. 
Sec.  589.  Soap  boileries  prima  fade  nuisances. 
Sec.  590.  Rule  in  Howard  v,  Lee. 
Sec.  591.  Ballamy  «.  Comb,  and  Meigs  v.  Lester. 
Ssa  592.  Radenhurst  v,  Coates. 
Sec.  598.  Jamieson  v.  Hillcote,  and  Charity  v.  Riddle. 
Sec.  594.  Livery-stables^  when  nuisances. 
Sec.  595.  Stenches,  noise,  or  collection  of  flies. 
Sec.  596.  Rule  in  Bargan  «.  Waddell. 

Sec.  697.  Private  stables  may  become  nuisances  from  same  causes. 
Sec.  598.  Various  uses  of  property  regarded  as  prima  fade  nuisances. 
Sec.  599.  Injury  to  property  or  its  enjoyment,  test  of  nuisance  from  noxious 

trade. 
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Sbc.  600.  Baal  injary  eisential. 

Sec.  601.  Time  as  an  element. 

Sbo.  60d.  Priyate  actions  for  injuries  siurtained  from  noxioos  tndea  wUch  are 
pablic  naiaanoes. 

Sbc.  608.  Bole  in  Franda  v.  Scboellkoppf,  Ottawa  Gas  Co.  «.  Thompson.  Wes- 
son «.  Washbame  Iron  Co. 

Sbc.  604.  Bale  in  Soltan  v.  DeHeld 

Sbc  605.  Special  ii^ories  defined. 

Sec.  606.  Bale  in  Bex  «.  Dewsnap. 

Sbc.  607.  Bobbins'  Case. 

Sbc.  608.  General  rule. 

Sbc.  609.  When  indictments  lie. 

Sbc.  610.  Opinions  of  witnesses,  admissible,  when. 

SlSO.  561.  Noisomo  stspclies  as  a  niilsanoe. — The  corraption  of  the 
atmosphere  by  the  exercise  of  any  trade,  or  by  any  use  of  prop- 
erty that  impregnates  it  with  noisome  stenches,  has  ever  been 
regarded  as  among  the  worst  class  of  nuisances,  and  the  books 
are  full  of  cases  in  which  any  use  of  property  producing  these 
results  has  been  regarded  as  noxious  and  a  nuisance,  whether  aris- 
ing from  the  exercise  of  a  trade  or  business,  or  from  the  ordinary 
or  even  neoeaaary  uses  of  properly.'     As  has  been  observed,  the 

1  The  right  to  pare  air  is  a  natural  itself,  that  creates  a  nuisance  ;  any 
right,  and  as  mach  an  incident  to  an  thing  less  than  that  does  not  attain 
estate  in  land,  as  the  rieht  to  water,  the  dignity  of  an  actionable  injury. 
Savile  v.  KUner,  26  L.  T.  (X.  S.)  277.  Walter  «.  Selfe,  4  DeG.  &  S.  321 : 
Therefore,  any  trade  or  use  of  prop-  Cleveland  v.  Citizens'  Gas-light  Co., 
erty  that  sends  over  the  estate  of  an-  20  N.  J.  Eq.  201 ;  Ross  «.  Butler,  19 
other  any  offensive  or  noxious  mix-  id.  294 ;  Wolcott  v.  Melick,  11  id.  S04 ; 
tares,  as  smoke,  noxious  vapors,  or  Atty.-Gen.«.  Steward,  20  id.  415 ;  Dun- 
noisome  smells,  so  as  to  sensibly  im-  can  «.  Hayes,  22  id.  26;  Richards  v. 
I>air  its  comfortable  enjoyment,  or  to  Phcenix  Iron  Co.,  7  P.  F.  Smith  (Penn.), 
produce  a  visible,  tangible  injury  to  105  ;  Rhodes  9.  Dunbar,  57  Penn.  St. 
property,  is  in  law  a  nuisance.     But  it  275. 

must  he  remembered  that  it  is  not  A  trade  may  be  disagreeable,  may 
every  stream  of  smoke  or  every  offen-  be  a  serious  annoyance,  and  may  lessen 
sive  smell  that  is  sent  over  a  man's  the  actuid  value  of  property  in  its 
land,  that  creates  a  nuisance;  for  if  vicinity,  but,  unless  it  invades  the 
that  were  so,  the  ordinary  afhirs  of  legal  rights  of  those  in  its  vicinity  by 
life  could  not  go  on,  cities  and  towns  some  of  the  elements  essential  to  con- 
could  not  be  built,  nor  life  in  compact  stitute  a  nuisance,  the  damage  most 
communities  be  tolerated.  Some  im-  be  submitted  to,  for  the  use  of  the 
pregnation  of  the  atmosphere  must  be  property  produdng  the  injury  is  law- 
submitted  to  for  the  ordinary  purposes  zul  and  consistent  with  the  right  of 
of  life,  so  that  business  may  go  on  dominion  over  the  property.  &»  v. 
and  property  may  be  enjoyed  for  its  Butler,  ante ;  Huckenstein's  Appeal, 
ordinary  and  usual  purposes.  It  is  70  Penn.  St  102;  Tipping  v.  St.  Helen 
only  such  a  pollution  of  the  air  as  im-  Smelting  Co.,  11  H.  L.  C.  642. 
pairs  the  comfortable  enjoyment  of  Thus,  even  a  slaughter-house  may 
property  physically,  or  as  produces  be  erected  by  the  side  of  a  palatial 
actual    tangible    injury  to    property  residence,  although  its  presence  there 
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right  to  have  the  air  float  over  one's  premises  free  from  all 
nnnatural  or  artificial  imparities,  is  a  right  as  absolute  as  the  right 
to  the  soil  itself,  but  while  there  are  certain  uses  of  property  that 
are  necessarily  incident  to  its  ordinary  use,  that  necessarily  impart 
more  or  less  of  impurity  thereto,  these  uses  are  recognized  as  law- 
ful when  reasonably  exercised,  and  must  be  submitted  to  as 
among  the  incidents  of  life  in  towns  or  thickly-settled  districts, 
but  there  is  no  use  of  property  productive  of  noxious  smells  to 
such  an  extent  as  to  operate  an  essential  annoyance  to  others,  that 
can  be  regarded  as  coming  within  the  ordinary  or  necessary  uses 
of  property.  The  courts,  at  an  early  day,  upheld  actions  for 
injivies  arising  from  a  corruption  of  the  atmosphere  from  the 
exercise  of  this  species  of  trades.^ 

Sbo.  662.  Hnrliiilness  or  imwholMoiiiffiMw  not  n«o«NMay. — ^In  the 
case  of  noisome  smells,  as  with  nuisances  arising  from  smoke  or 
noxious  vapors,  the  stenches  must  be  of  such  a  character  as  to  be 
offensive  to  the  senses,  or  as  to  produce  actual  physical  discomfort, 
such  as  materially  interfere  with  the  comfortable  enjoyment  of 

renders  the  place  lees  eligible  as  a  as  among  the  unpleasant  incidents  of 

place    for    dwellings,    and    detracts  having  unkind  neighbors.     Galbraith 

greatly  from  the  value  of  sar rounding  9.  Oliver,  8  Pittsb.  (Penn.)  79 ;  Catlin 

property,  if  it  is  so  conducted  as  to  9.  Valentine,  9  Paige's  Ch.(N.  Y.)  575; 

liberate  no  noisome  smells,  or  produce  Brady  v.  Weeks,  8  Barb.  (N.  Y.)  157 ; 

other  consequences  that  invade  the  Gartwright  v.  Gray,   12  Grant's  Ch. 

premises  of  others,  and  actually  im-  (Ont.)  ibo ;     Cleveland    «.    Citizens' 

pair  their  comfortable  enjoyment  phy-  Gas  Co.,  20  N.  J.  Eq.  201;  Boss  v, 

sically,  or   produce  actual,  tangible  Butler,  10  id.  294;  Duncan  v   Hayes, 

injury  to  property  itself,     Walter  v,  22  id.  26  ;  Rhodes  «.  Dunbar,  57  Penn. 

Selfe,   ante;    Boss  f>.    Butler,   ante;  St.  274;  Prescott's  Case,  2  City  Hall 

Cleveland    v.    G^s  Co.,  ante.      The  Recorder    (N.    Y.),  161;   Wesson    f>. 

mere  fact  that  the  presence  of  the  Washburn  Iron  Co.,  18  Allen  ^ass.), 

slaughter-house  is  disagreeable,  that  95 ;  Peck  v.  Elder,  8  Sandf .  Ch .  (N. 

its  erection  there  is  unneighborly,  dis-  Y.)  126;  Howard  9.  Lee,  3  id.  281; 

tasteful  even,  is  not  enough ;  unless  Ellis  t).   State,  7  Blackf.   (Ind.)  534 ; 

same  legal  right  is  actually  invaded,  it  Columbus  Gas  Co.  v,   Freeland,  12 

must  be  borne  with  and  submitted  to  Ohio  St.  892. 

1  Aldred*s  Case,  9  Coke,  58  a.,  pig-  varnish  making;  Rex  9.White,l  Burr, 

stye  ;    Pappineau's    Case,    Stra.   686,  883,  chemical  works ;  Rankett's  Case, 

tannery ;  Morley  v.  Praffnell,  Cro.  Car.  2  RoUe's  Abr.  140, 141,  meltinff  stlnk- 

610,   uUow  chandler ;  Tohales'  Case,  ing  tollow;  Rex  «.  Cross,  2  C.  &  P.  488, 

eiteid  in  Cro.  Car.  510,  tallow  chand-  slaughter-house;  Rex  v.  Watts,  2  C.  & 

ler;  Jones  v.  Powell,  Hntt.  186,  tobacco  P.  486,  slaaghter-house ;  Rex  9.  Ward, 

mill ;  Stynan  v.  Hutchinson,  2  Selwyn,  1  Burr.  888,  vitriol  works. 
1047, privy;  Rex  0.  NeU,  2  C.  &  P.  486, 
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property  within  their  sphere.^  It  is  not  necessary  that  the  smells 
should  be  hurtful  or  nnwholesomey  it  is  sufficient  if  they  are  so 
ofEensive,  or  produce  such  annoyance,  inconvenience  or  discom- 
fort, as  to  impair  the  comfortable  enjoyment  of  property,  by  per- 
sons of  ordinary  sensibilities.* 


Sec.  563.  A  smell  simply  cUiagrocablo  ovmIm  a  nniwipoe. — ^A  smell 
that  is  Bimpl/y  dimgreedhle  to  ordinary  persons  is  such  a  physical 
annoyance  as  makes  the  use  of  property  producing  it  a  nuisance, 
whether  it  is  hurtful  in  its  effects  or  not;'  and  as  nuisances 
of  this  character  can  produce  no  tcmgible  injury  to  property,  but 
only  affect  its  value  by  rendering  its  enjoyment  disagreeable  or 
uncomfortable,  the  rule  of  damage  is  necessarily,  in  most  instan- 
ces, discretionary  with  a  jury,  and  is  confined  to  such  a  sum  as  in 
their  judgment,  in  view  of  the  character  of  the  nuisance,  the 
locality,  and  the  discomfort  produced,  the  party  is  entitled  to,  for 
the  depreciation  in  value,  and  the  injury  to  its  enjoyment.* 

Sec.  564.  Nosnohthiiigas  a  niilsaoce  per  seas  applied  to  a  trade.— 

Strictly  speaking,  there  is  no  such  thing  as  a  use  of  property  that 
is  a  nuisance  ^^^  ae  outside  of  that  class  of  nuisances  that  affect 
the  morals  of  society,  or  public  rights,  or  are  dangerous  to  the  lives 
of  mankind.  There  are  a  class  of  trades  and  uses  of  property 
that,  by  the  experience  of  mankind,  have  been  demonstrated  to 

'  Catlin  «.  Valentine,  9  Paige's  Ch.  Manhattan  Gas-ligbt  Go.  v.  Barker.  96 

(N.Y.)576,8laug:hter-bou8e;Pott8town  How.  Pr.  (N.  T.)  288;  Fertilizing  Co. 

Qaa  Co. «.  Marplij,  89  Penn.  St.  257,  f>.  Van  Eeuren,  28  K.   J.   Eq.   251 ; 

gas  works;  Colambns  Gas  Co.  9.  Free-  Eames  «.  N.  E.  Worsted  Co.,  11  Mete, 

land,  12    Ohio  St.   892,  gas   works;  (Mass.) 570. 

Earkmanv.  Handy,  11  Hamph.  (Tenn.)  *  Walter  «.  Selfe,  4  DeG.  ft  R  321 ; 
406,  livery-sUble;  Com. «.  Brown.  18  Smith  v,  MoConathj,  11  Mo.  517; 
Metc.(Ma8s.)865;  Wolcottfj.Melick.ll  Taylor  r.  People,  6  Park.  Cr.  (N.  Y.) 
N.  J.  Eq.  204;  Cleveland  v.  Gaa-  847;  MeCredie  v.  McBran,82  Jar.lS4; 
llght  Co.,  20  id.  201.  Pickard  t>.  CoUins,  28  Barb.  (N.Y.  S.  C.) 

•  Pickard  v.  Collins. 28  Barb.  (N.  T.  444  ;  Broadbent  «.  Imperial  Gas  Co..  7 

S.  C.)  444,  barn;  Story  v.  Hammond,  4  De  G.  M.  &G.  426  ;  Stowe  v.  MUls.  89 

0^0,876;  Peck  9.    Elder,  8    Sandf.  Conn.  426;  Pentland  v.  Henderson.  17 

(N.Y.  S.  C.)  126;  Cropsey  «.  Murphy,  D.  (Sc.)  548  ;  27  Jur.  241 ;  Smith  «. 

1  Hilt.  (N.  Y.  C.  P.)  126;  Francis  «.  Humbert,  2  Kerr  (N.  B.),  602. 

Schoellkopf ,  68  N.  Y.  152  ;  Jamieson  *  Francis  v,  Schoelkoppf,  68  N.  Y. 

«.  Hill,  12  F.  C.  (Sc.)  424;  Knight  9.  152;  Dlinois  Central  R.  R.  Co.  t^.GrabUI, 

Gardner,  19  L.  T.  (N.  &)  678;  Hart  60  Dl.  241 ;  Hutchins  v.  Smith,  68  Barb. 

V.  Taylor,  4  Mur.  (Sc.)  818;  State  «.  (N.  Y.  S.   C.)  252;  McKeon  v.  See,  4 

Wetherall,  5  Harr.  (Del.)  487;  Brady  Eobt.  (N.  Y.  S.  C.)  449;  Aldridge  v. 

«.  Weeks,  8  Barb.  (N.  Y.  S.  C.)  157 ;  Stuyvesant,  1  HaU  (N.  Y.  S.  0)7210. 
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be  productive  of  ill  results  geiierallj«  so  that  courts  of  law  and 
equity,  when  called  upon  to  abate  them,  treat  them  as  prima 
fade  nuisances ;  but  there  are  no  classes  of  trades  or  uses  of  prop- 
erty that  are  actionable  or  indictable  at  law,  heooMW  they  are  of  a 
particular  class,  nor  without  proof  that  they  actually  produce  in- 
jurious results ;  for,  while  human  experience  has  demonstrated 
that  some  uses  of  property  are  generally  productive  of  ill  results, 
so,  too,  the  same  experience  has  demonstrated  the  fact  that  hu- 
man ingenuity  is  fertile  in  expedients  by  which  many  hurtful 
trades,  and  trades  that  have  formerly  been  regarded  as  nuisances 
per  SBj  are  rendered  entirely  innocuous  and  harmless  in  any  local- 
ity. If  a  particular  trade  is  a  nuisance  per  se^  no  evidence  of 
hurtful  results  in  a  private  action  would  be  necessary,  simple  prox- 
imity to  the  property  of  another  would  be  sufficient,  and,  in  an 
indictment,  a  simple  allegation  that  the  trade  was  carried  on  in  a 
public  place  would  be  all  that  would  be  required ;  but,  in  fact, 
there  are  no  trades  or  use  of  property,  other  than  such  as  have 
been  previously  stated,  that  are  nuisances  j?^  ae  /  but  there  are  a 
large  class  that  ^oq  prima  fade  nuisances,  so  that  a  court  of  equity 
will  restrain  their  operations  in  a  particular  locality,  while  the 
question  of  nuisance  is  being  tested. 

Seo.  565.  Rule  in  OatUn  ▼.  Valentine.  — In  OoUin  v.  Valeniine,^ 
the  plaintifis  were  the  owners  of  property  in  the  city  of  New  York, 
on  the  east  side  of  Second  avenue.  The  defendant  began  the  erec- 
tion of  a  building  on  the  comer  of  Second  avenue  and  Fifth  street, 
to  be  used  as  a  slaughter-house.  The  plaintifiEs  brought  a  bill  in 
equity  to  restrain  the  erection  of  the  building  soon  after  it  was 
commenced.  The  defendant  having  filed  an  answer,  setting  forth 
that  while  he  intended  to  use  the  building  as  a  slaughter-house, 
yet  he  intended  to  so  conduct  the  business  as  not  to  be  a  nuisance 
to  any  one,  the  court  modified  the  injunction  so  as  to  permit  the 
erection  of  the  building,  but  restrained  its  use  as  a  slaughter- 
house until  final  hearing  upon  appeal.     Walworth,  Ch.,  said : 

>  GatUn  V.  Valentine,  9  Paige's  Ch.  1018 ;  The  Burnt  Island  Whale  Fleh. 

T.  Y.)  575 ;  Peck  v.  Elder,  8  Sandf .  Ing  Co.  v.  Trotter,  5  W.  &  S.  App.  (8c.) 

L  Y.  S.  C.)  126  ;  Swlnton  et  aL  v,  649  ;  Attomey.General  v.  Steward,  20 

'edie,  15  Shaw  &  D.  775  ;   M.  &  R.  N.  J.  Eq.  415. 
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"  The  situation  of  the  defendant's  building,  in  reference  to  the 
dwellings  of  the  complainants,  would  prima  fade  render  the 
occupation  of  such  building  for  the  purpose  of  slaughtering  cat- 
tle there  a  nuisance.  And  as  there  \&  no  real  necessity  that  such 
an  offensive  business  should  be  carried  on  in  this  part  of  the  dty, 
where  many  valuable  dwelling-houses  of  the  best  kind  are  already 
erected,  and  are  continuing  to  be  built,  the  vice-chancellor  was 
right  in  retaining  the  injunction  until  final  hearing.  The  answer 
of  the  defendant  that  a  slaughter-house  would  not  be  offensive  to 
the  plaintiffs  is  matter  of  opinion  only,  and  is  not  such  a 
denial  of  the  whole  equity  of  the  bill  as  to  entitle  the  de> 
fendant  to  a  dissolution  of  the  injunction  as  a  matter  of 
course.  To  constitute  a  nuisance,  it  is  not  necessary  that  the 
noxious  trade  or  business  should  endanger  the  health  of  the 
neighborhood.  It  is  sufficient  if  it  produces  that  which  is  of- 
fensive to  the  senses,  and  which  renders  the  enjoyment  of  life 
uncomfortable.^  It  is  possible  to  carry  on  the  business  of 
slaughtering  cattle>  to  a  limited  extent,  in  such  a  manner  as 
not  to  be  a  nuisance.  But  it  is  wholly  improbable  that  any 
one  will  subject  himself  to  the  necessary  expense  to  enable  him 
to  do  it  in  that  part  of  the  city,  when  the  business  can  be  carried 
on  in  the  unsettled  parts  of  New  York,  or  in  parts  of  the  city 
where  property  is  less  valuable,  without  the  great  cost  and  labor 
which  would  be  requisite  to  cariy  it  on  where  the  defendant's 
buildings  were  being  erected  when  this  bill  was  filed.  In  this 
case,  the  defencUmt^  upon  jmal  hean^mg^  will  have  the  opportunity 
to  produce  proofs  to  show  that  the  slaughtering  of  cattle  at  the 
place  proposed  wiU  not  he  offensive  to  the  neighboring  inJkobitants 
and  Id jurious  to  them  in  the  enjoyment  of  their  property." 

Thus,  it  will  be  seen  that  in  this  case,  where  the  defendant  was 
about  to  commence  the  business  of  slaughtering  cattle  in  a  popu- 
lous locality,  and  in  the  very  heart  of  a  great  city,  the  learned 
chancellor  only  continued  the  injunction  until  final  hearing,  upon 
the  ground  that  the  business  was  prima  facie  a  nuisance.     And 

1  Rex  V,  Neil,  2  C.  &  P.  485 ;  Rex  v.  Gas  Co.,  20  N.  J.  Eq.  908 ;  Vfemm 

V.   White,    1   Burr.   887;   Walter  v,  v.    Washburn    Iron   Co.,     18    AUen 

Selfe,  4  Eng.  Law  &  Eq.  20 ;  Ross  v,  (Mass.),  05 ;  Attorney-General  v.  Stew- 

Butler,  19  N.  J.  Eq.  295  :   Cleveland  ard.  20  N.  J.  Eq.  415. 
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when  it  is  remembered  that  in  one  of  the  cases  to  which  the  chan- 
cellor referred  {Swimton  v.  Pedie^  McL.  &  Eobt.  1018),  it  was 
held  that  the  business  of  slaughtering  cattle  in  a  populous  locality 
is  per  se  a  nuisance,  this  position  of  the  court  is  significant  as  fol- 
lowing the  doctrine  of  the  text,  and  taking  cognizance  of  the  fact 
that  nothing  can  be  a  nuisance  to  a  private  right,  unless  it  is  in 
violation  of  the  rights  of  others,  and  produces  actual  injury  and 
damage,  and  that  while  human  experience  has  demonstrated  that 
certain  uses  of  propei'ty  are  generally  nuisances,  yet  that  that  same 
expelience  has  also  demonstrated,  that  out  of  the  fertility  of  the 
human  brain  so  many  improvements  are  produced,  that  it  is  possi- 
ble to  reduce  the  most  offensive  and  noxious  trade  to  one  that  is 
wholly  inofEensive  and  innocuous  in  any  locality. 

Sec.  566.  Fact  of  nidMiioe  miirt  be  proved. —  At  law,  the  idea  of  a 
nuisance  per  se,  except  iD  the  instances  named,  and  in  the  case  of 
overhanging  another's  land,  is  never  recognized.  Neither  is  the 
idea  of  a  prima  fade  nuisance.  The  fact  that  a  slaughter-house, 
works  for  smelting  copper,  lead,  chemical  works,  or  any  other 
works,  however  injurious  or  offensive  they  may  have  proved  pre- 
viously, have  been  erected  near  another's  property,  does  not  estab- 
lish even  a  prima  facie  case  for  the  plaintiff.  On  the  contrary,  a 
declaration  simply  alleging  that  any  such  works  had  been  erected 
near  the  plaintiff's  premises,  without  setting  forth  the  fact  that, 
from  the  use  of  such  works,  some  legal  right  had  been  invaded, 
and  actual  damage  had  been  sustained  by  the  plaintiff,  would 
clearly  be  demurrable.  There  can  be  no  nuisance,  unless  thereby 
another's  rights  are  invaded  in  some  of  the  ways  recognized  by 
the  law  as  producing  an  actionable  injury,  and  in  order  to  uphold 
an  action  at  law,  or  an  indictment  for  a  nuisance,  the  invasion  of  a 
legal  right  must  be  clearly  set  forth  in  the  pleadings,  and  estab- 
lished by  proof.* 

Seo.  567.  Role  as  to  ordinary  uses  of  property. — In  PicTco/rd  V.  Colr 

Ivns*  this  doctrine  was  laid  down,  following  the  language  of  Sav- 
age, 0.  J.,  in  Maha/a  v.  Brown :  "  The  person  who  makes  a  win- 

>Chatfield  v.  WUson,  27  Vt.  670;    aid  «.  Oonins,23  Barb.  (N.  T.  8.  0.) 
Harwood  v,  Benton,  82  id.  724 :  Mahan    444 ;  Smith  v,  Lockwood,  13  id.  20a 
e.  Brown,  18  Wend.  (N.  Y.)  261 ;  Pick-       » 28  Barb.  (N.  Y.  S.  C.)  444. 
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dow  in  his  house^  which  overlookfl  the  privacy  of  his  neighbor, 
does  an  act  which,  strictly,  he  has  not  the  right  to  do,  although  it 
is  said  no  action  lies  for  it.  He  is  therefore  encroaching,  although 
not  strictly  and  legally  trespassing  upon  the  rights  of  another, 
lie  enjoys  an  easement,  therefore,  in  his  neighbor's  property 
which  may  ripen  into  a  right.  But  before  sufficient  time  has 
elapsed  to  raise  a  presumption  of  a  grant  he  has  no  right,  and  can 
maintain  no  action  for  being  deprived  of  that  easement,  let  the 
motive  of  the  deprivation  be  what  it  may ;  and  the  reason  is,  that 
in  the  eye  of  the  law  he  is  not  injured  ;  he  is  deprived  of  no  right, 
but  only  prevented  from  acquiring  a  right,  without  consideration, 
in  his  neighbor's  property.  The  defendant  has  not  so  used  his 
property  as  to  inyure  another.  JVb  onsy  legally  speakinff,  is  in- 
jured or  damaged,  v/rUeea  some  right  is  infrifiged.  The  refusal 
or  discontinuance  of  a  favor  gives  no  cause  of  action." 

While  the  statement  of  the  learned  judge  as  to  the  acquisition 
of  an  easement  of  light  or  prospect  in  another's  premises,  by  long 
user,  is  obnoxious  to  criticism,  yet  the  general  doctrine  that  no 
one  can  be  said  to  be  legally  injured  unless  some  legal  right  is  in- 
vaded is  a  doctrine  too  well  sustained  by  authority  and  in  principle 
to  be  questioned.  This  being  the  case,  it  will  be  readily  seen  that 
no  trade  or  use  of  property  can  be  said  to  be  a  nuisance  j>er  se, 
and  that  no  trade  or  use  of  property  can  ever  be  a  nuisance  in  fact, 
unless  it  invades  the  legal  rights  of  another,  and  that,  to  sustain 
an  action  at  law  therefor,  the  right,  its  invasion  and  consequent 
damage  must  always  be  alleged  and  proved. 


Seo.  568.  Piinuifiusla  nnlMnoeiL  —  But,  as  has  been  before  stated, 
there  are  certain  trades  and  uses  of  property  that  are  jprima  facie 
nuisances,  because  they  have  been  demonstrated  to  be  productive 
of  ill  results  generally.  But  a  court  of  law  never  recognizes  this 
distinction,  but  imposes  upon  every  person  seeking  a  recoveiy  for 
damages  resulting  from  a  noxious  trade,  the  burden  of  proving 
clearly,  that  the  trade  is  a  nuisance  in  fact,  and  that  he  has  been 
injured  thereby.  This  burden  is  always  cast  upon  the  plaintifE, 
and  the  fact  that  a  similar  use  of  property  has  a  thousand  times 
been  held  a  nuisance  in  other  cases,  makes  nothing  for  him.  He 
must  establish  the  fact  of  actual  nuisance  as  much  as  though  the 
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trade  was  new,  and  its  effects  generally  unknown/  But  in  a 
court  of  equity  when  a  party  is  seeking  to  restrain  the  exercise 
of  a  trade  upon  the  ground  of  nuisance,  the  court  recognizes  the 
distinction  between  a  trade  or  use  of  property  that  has  been  held 
a  nuisance,  and  whose  results  are  generally  ill,  and  one  which  has 
not  been  so  held,  or  about  whose  effects  little  is  generally  known.^ 
Under  such  circumstances,  a  court  of  equity  will  grant  and  uphold 
an  interlocutory  injunction  to  restrain  the  use  of  property  com- 
plained of,  even  after  the  filing  of  an  answer  in  which  the  fact  of 
nuisance  is  denied,  until  the  question  can  be  fully  tried,  when, 
generally  in  the  case  of  all  other  alleged  nuisances,  the  injunction 
will  be  dissolved  upon  coming  in  of  the  answer  denying  the  nui- 
sance.* 

Sbg.  569.  NnlMncM  per  se.  —  Nuisances  that  are  prejudicial  to 
public  morals,  as  well  as  those  which  endanger  the  lives  of  man- 
kind, such  as  the  erection  of  powder  magazines  or  nitro-glycerine 
works,*  or  such  as  are  injurious  to  public  rights,  as  the  obstruc- 
tion of  highways  or  navigable  streams,*  or  the  overhanging  of 
another's  land,*  are  all  regarded  as  nuisances  per  se,  because  no 
proof  is  required,  beyond  the  actual  fact  of  their  existence,  to 
establish  the  nuisance.  No  ill  effects  need  be  proved.  In  the 
case  of  overhanging,  it  was  held  as  early  as  Baten^a  Ca%e^  that 
*^  if  a  man  erects  a  house  whereof  a  part  overhangs  my  house  or 
land,  it  is  a  nuisance  to  my  house,  for  the  water  must  necesacmly 
fall  upon  my  house  or  land,  Cvqvs  est  aolum^  ejus  est  tcsqtce  ad 
codv/m^  and  it  takes  away  my  air  and  prevents  me  to  exalt  my 
house.^'  In  such  a  case,  an  invasion  of  the  air  itself  is  a  violation 
of  my  right,  and  the  law  presumes  the  necessary  damage  to  up- 
hold it.*  But  in  all  other  cases,  not  only  must  the  use  of  the 
property  be  shown,  but  also  the  effect  of  the  use,  and  the  effect 
be  such  as  to  clearly  establish  the  violation  of  the  right.     There- 

>  DawBon  «.  Moore,  7  C.  &  P.  25.  *  Wier's  Appeal,  74  Penn,  St.  280. 

*  Attornej-General  v.    Steward,  20        >  Hale*a  De  Jure  Maris,  12. 

K.  J.  Eq.  415;  Swintonv.  Pedis,  15        •  Pendraddock's  Caae,   5  Coke,  101. 

Shaw  &  D.  (Sc.)   775 ;  Peck  v.  Elder,        ^  9  Ca  54. 

8  Sandf .  (N.  T.  S.  C.)  126.  •  Faj  v.  Prentice.  1  C.  B.  828. 

*  Dalx^a  «.  Badlong,  15  Abb.  Pr. 
(N.  Y.)445. 
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fore,  while  there  are  a  large  daes  of  prvma  facie  nuisaiices,  the 
class  of  nuisanoes  per  se  is  very  limited. 

Sbo.  570.  Ohaag^  in  tlw  nile.—  Formerly  many  trades  were  re- 
garded as  nnisances  j9^  se,  and  their  presence  in  a  town  or  thickly- 
settled  district  was  regarded  as  unlawful,  the  law  presuming  that, 
by  reason  of  their  noxious  character,  they  would  be  productive  of 
injurious  results.     • 

Thus  Hawkins,  in  volume  1,  page  363  of  his  Pleas  of  the  Crown, 
says,  ^^  It  has  been  holden  that  it  is  no  common  nuisance  to  make 
candles  in  town,  because  the  needfulness  of  them  shall  dispense 
with  the  noisomeness  of  the  smell.  But  the  reasonableness  of  this 
opinion  seems  justly  to  be  questionable,  because  whatever  neces- 
sity there  may  be  that  candles  shall  be  made  it  cannot  be  pre- 
tended to  be  necessary  to  make  them  in  a  town.  And  surely  the 
trade  of  a  brewer  is  as  necessary  as  that  of  a  chandler,  and  yet  it 
seems  to  be  agreed  that  a  brew-house  erected  in  such  an  incon- 
venient place,  wherein  the  business  cannot  be  carried  on  without 
greatly  incommoding  the  neighborhood,  is  a  common  nuisance, 
and  so,  in  the  like  case,  is  a  glass-house  or  swine  yard." 

But,  while  for  a  long  time  the  courts  dung  to  the  idea  that  all 
those  trades  and  uses  of  property  which,  by  experience,  had  been 
demonstrated  to  be  of  a  noxious  and  hurtful  character,  were  nui- 
sances^^ «6,  such  as  a  beer-house,*  a  privy,*  a  glass-house,*  a  tan- 
nery,* a  tobacco  mill,*  a  swine  stye,'  a  lime-kiln,'  a  candle  factory/ 
a  smith's  forge,'  a  smelting-house  for  lead,"  a  smelting-liouse  for 
copper,"  and  numerous  other  uses  of  property  which  we  will  not 
stop  to  enumerate,  yet,  as  the  world  progressed  in  civilization, 
the  wonderful  improvements  wrought  by  science  in  all  depart- 
ments of  life  has  shown  that  this  position  cannot  now  be  upheld 
in  reference  to  any  trade.  This  diange  in  the  condition  of  things 
as  well  as  the  change  in  the  law  in  this  respect  is  well  expressed 

1  Jones  V.  PoweU,  Palm.  587 ;  Hntt.        «  Aldred'B  Case,  9  Co.  59. 
186.  '  Id. 

<  Stynan    v.    Hatchinson,  2  Selw.        >  Toliale's    Case,    Cro.     Car.  510: 

1047.  Rankett*8  Case,  Pliscli.  3. 

*  1  Hawkins'  P.  C.   363  ;  Queen  v.        'Bradley  v.  Gill,  Latw.  09. 
Wilcox,  2  Salk .  458 .  "  Poynton  v.  Gill,  2  Rolle's  Abr.  140. 

«  Rex  9.  Pappineau,  2  Strange,   686.        "  David  v.  Grenfell,  6  C.  &  P.  624 

*  Jones  z'.  Powell,  Hatt.  136. 
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by  the  learned  lord  chancellor,  in  Amot  v.  Brrnxm^  which  was 
a  case  that  came  before  the  Scotch  courts,  in  which  an  interdict 
was  sought,  to  stop  the  manufacture  of  candles  in  a  town.  ^^  A 
candle  manufactory,"  says  the  judge,  ^^is  not  necessarily  a  nui- 
sance. Science  has  gone  far  to  prevent  many  things  from  being 
a  nuisance  that  were  formerly  of  that  description.  It  is  not, 
therefore,  very  easy  to  determine  before  hand,  whether  or  not 
any  given  thing  shall  prove  a  nuisance." 

When  it  is  remembered  that  this  announcement  of  a  change  in 
theoooMetobe  puisned  by  courts  in  dealing  with  this  class  of 
wrongs  proceeded  from  a  court  which,  but  a  short  time  before, 
in  the  case  of  Swmton  v.  Pedie^  had  held  that  a  slaughter-house 
in  a  town  was  a  nuisance  j?^  ae^  and  had  refused  to  allow  the  ex- 
periment to  be  tried  to  determine  whether  the  manner  in  which 
the  defendant  proposed  to  carry  on  the  business  was  vn  fact  a 
nuisance,  it  is  suggestive  of  the  fact,  that  the  almost  unlimited 
range  of  human  ingenuity  is  equal  to  the  task  of  sweeping  out  of 
existence  the  entire  class  of  nuisances  per  se^  and  rendering  any 
trade  innocuous,  in  almost  any  locality,  and  that  courts,  keeping 
pace  with  the  march  of  human  progress,  take  judicial  notice  of 
the  wonderful  improvements  wrought  by  science ;  and  now  only 
regard  those  trades  formerly  regarded  as  noxious  per  se,  as  prima 
facie  nuisances.' 

SLAUGHTER-HOUSES. 

Sec.  571.  Slanghter-hoiumi  prima  fiioio  nulsancM. — Slaughter-houses 
are  r^arded  as  prima  faoie  nuisances,  and  their  existence,  so 
near  to  dwellings  as  to  impair  their  comfortable  enjoyment,  is  an 
actionable  injury,*  and  their  presence  in  a  public  place,  or  near  a 
highway,  whereby  the  public  is  annoyed,  although  only  for  a 
temporary  period,  is  a  pubUc  nuisance.'  The  smells  arising  there- 
from  need  not  be  hurtful  to  life  or  prejudicial  to  health,'  but 

>  1  Maoq.  239.  « Swlnton   v,   Pedie,   1    Maoq.   74 ; 

M5  Shaw  &  Danlap,  775.  Catlin    v,  Valentine,  9    Paige's  Ch. 

•Brady  v.  Weeks.  8  Barb.  (N.  T.  S.  (N.  Y.)  576. 

C.)  157;  Peck  «.  Elder,  8  Sandf.  (N.  T.  » Rex  «.  Cross,  2  C.  &  P.  488 ;  Bex  v. 

S.  G.)  126;  Howard  v,  Lee,   id.  281 ;  Watts,  id.  486. 

Cropsey  v.  Murphy,  1  Hilt.  (N.  T.  C.  •  Brady  v.  Weeks,  8  Barb.  (N.  Y. 

P.)  126  ;  Dobois  e.  Badlong,  15  Abb.  8.  C.)167. 
Pr.  (N.  T.)  445, 
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they  must  be  of  such  a  character  as  to  caoee  actual  physical 
annoyance  to  persons  of  ordinary  sensibilities,  and  to  such  an 
extent  as  to  produce  actual  physical  discomfort.'  If  the  nuisance 
is  of  a  hwrifvl  character,  if  it  is  injurious  to  health  or  life,  much 
less  evidence  is  required  to  make  it  a  public  nuisance,  than  where 
its  efEects  are  merely  annoying,  and,  in  private  actions,  the  dam- 
ages recoverable  in  such  cases  are  much  larger ;  and  this  is  true, 
not  only  as  to  slaughter-houses,  but  of  all  classes  of  nuisances.' 


SlfiO.573.  SbooMtelooatedftwayfinmliiliiMtoddbtrieta^ 

houses,  being  generally  of  a  noxious  character,  should  not  be 
established  in  public  places,  but  rather  in  the  outskirts  of  towns, 
away  from  habitations  and  public  roads,  and  their  establishment 
elsewhere  is  always  perilous  to  the  owner,  for,  if  they  cannot  be 
BO  conducted  as  not  to  become  of  a  noisome  character,  either  to 
individuals  or  the  public,  they  will  be  stopped  by  a  court  of  equity, 
or  by  action  or  indictment  in  a  court  of  law.'  Even  when  they 
are  originally  built  in  a  place  remote  from  the  habitations  of  m«i, 
or  from  public  places,  if  they  become  actual  nuisances  by  reason 
of  roads  being  afterward  laid  out  in  their  vicinity,*  or  by  dwell- 
ings subsequently  erected  within  the  sphere  of  their  effects,  the 
fact  of  their  existence  prior  to  the  laying  out  of  the  roads,  or  the 
erection  of  the  dwellings,  is  no  defense.* 

Sec.  573.  Rule  in  Brady  ▼.  Weeks.— In  Brady  V.  Wedcs^^  the 
questions  as  to  the  rights  of  parties  coming  to  a  nuisance  was 
raised,  and  ably  discussed  and  disposed  of  by  the  court.  In 
that  case,  the  plaintiff,  with  others  brought  a  bill  in  equity 
to  restrain  the  defendant  from  carrying  on  the  business  of 
slaughtering  cattle  in  a  building  on  the  north  side  of  Twelfth 
street,  between  Fifth  and  Sixth  avenues,  in  the  city  of  New 
York.     The    defendant    had  occupied    this  building  for  that 

1  Attorney-General    e.  Steward,  20       *  Rex  e.  Ormm,  2  0.  &  P.  488,  486. 
N.  J.  Eq.   415;   Walter  v,   Selfe,   4        » Brady  «.  Weeks,  ante;  Tipping  v. 

Eng.  Law  &  Eq.  20.  St.  Helen  Smelting  Co.,  L.  R,  1  Ch. 

*Kex«.  Dixon,  10  Mod.  885;  Regina  App.  66;  Bankart  v.  Honghton.    27 

V.  Leech,  6  id.  145;  Viner's  Abr.,  Noi-  Beay.  425. 
Bance,  46;  Hawkins*  P.  C.  108.  •  Brady  v.  Weeks,  8  Barb.  (N.  Y.  a 

»  Brady  v.  Weeks,  8  Barb.  (N.  T.  S.  C.)  156. 
C.)  156;  Rex  e.  Niel,  2  C.  &  P.  485. 
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purpose  for  about  fonrteen  years,  and  when  the  building 
was  erected  there  were  but  few  buildings  in  the  vicinity.  The 
dwellings  of  the  plaintifb  had  been  erected  within  three  or  four 
years  from  the  time  when  the  bill  was  brought,  and  the  defend- 
ant insisted  that  the  plaintiSs,  having  come  to  the  nuisance,  were 
estopped  from  complaining  of  itsefiEects.  Paioe,  J.,  in  disposing 
of  this  branch  of  the  case,  said :  ^'  When  the  slaughter-house  was 
erected  it  was  remote  from  the  thicklyHsettled  part  of  the  city ; 
but  it  seems  that  the  city  has  now  grown  up  to  it,  and  that  the 
necessities  of  the  corporation  require  the  occupation  of  the  lots 
in  the  immediate  vicinity  for  dwellings.  When  it  was  erected  it 
incommoded  no  pne,  but  now  it  interferes  with  the  enjoyment  of 
life  and  property,  and  tends  to  deprive  the  plaintifiEs  of  the  use 
and  benefit  of  their  dweUings.  There  can  be  no  real  necessity  for 
conducting  such  an  offensive  business  as  slaughtering  cattle  in 
this  part  of  the  city,  which  is  now  occupied  by  valuable  and  costly 
dwellings.  As  the  city  extends,  such  nuisances  should  be  removed 
to  the  vacant  ground  beyond  the  immediate  neighborhood  of  the 
residences  of  the  citizens.  This,  public  policy,  as  well  as  the  health 
and  comfort  of  the  population  of  the  city,  demands,  and  it  seems 
that,  whenever  amy  offensive  trade  becomes  an  injurious  nuisance 
to  any  {>er8on,  such  person  has  a  remedy  by  an  action  on  the  case 
for  damages,  or  by  writ  of  nuisance,  to  have  the  nuisance  abated, 
upon  the  principle  that  every  continuance  thereof  is  a  new  or 
fresh  nuisance.'" 

Sec.  574.  Ooming  to  a  nniMnoo  no  dflfetuM. — In  Ti/ppi/ng  v.  St,  Helen 
Smdting  Co.*  this  question  was  directly  raised  in  the  English 
courts  under  circumstances  extremely  favorable  to  the  defendants, 
if  any  such  defense  could  be  of  avail ;  but  the  court  held,  that 
the  fact  that  the  plaintiff  Jiad  come  to  the  nuiscmce^  did  not,  in 
any  measure,  abridge  his  rights,  or  deprive  him  of  all  proper  re- 
dress for  the  injuries  occasioned  to  him  by  the  nuisance. 

In  that  case,  it  appeared  that  in  August,  1859,  a  part  of  the 
estate  of  Sir  Henry  de  Houghton,  near  St.  Helen's,  was  put  up 

'Wefltboam   «.  Mordant,  Cro.  Eliz.  Black.  Com.  330;  Blunt  v.  Aikin,  15 

191 ;  Pendrnddock'a  Case,  5  Coke,  101;  Wend.  (N.  Y.)  696;  Beawiok  «.  Canden, 

Staple  o.  Spring,  10  Maas.  74  ;  Alex-  Cro.  Elis.  402. 

ander  «.  Kerr,  3  RaWle,  <Penn.)88;  3  *L.  B.,  1  Ch.  App.  66. 
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for  sale  in  lots.  A  Mr.  Critcbley  bought  one  of  the  lote^  being 
the  lot  on  which  the  defendants  afterward  erected  their  works. 
He  bought  it  for  the  purpose  of  erecting  copper  works,  and  went 
into  immediate  possession,  and  had  the  works  nearly  completed 
before  the  14:th  of  March,  1860.  In  July,  1860,  other  parts  of 
Sir  Henry  de  Houghton's  estate  were  put  up  for  sale,  including 
Bokld  Hall  and  the  park  belonging  to  it,  and  were  purchased  by 
the  plaintiff.  The  plaintiff  admitted  that,  when  he  purchased 
the  property,  he  knew  of  the  existence  of  the  defendant's  copper 
works.  It  was  also  admitted  that  there  were  numerous  chanical 
works  in  the  neighborhood  emitting  deleterious  vapors,  but  it  did 
not  appear  that  these  had  ever  produced  any  appreciable  injury 
to  the  plaintiff's  estate. 

In  1861,  a  company  was  projected  for  carrying  on  the  copper 
works.  The  vapors  from  the  works  had  already  produced  a  sen- 
sible injury  to  the  plaintiff's  trees,  and  apprehending  that  the 
company  would  increase  the  capacity  of  their  works,  he  communi- 
cated with  them  in  reference  to  the  injuries  being  inflicted  upon 
his  property  by  the  works.  No  understanding  was  arrived  at, 
and,  in  1862,  the  company  was  formed,  and,  as  the  works  were 
continued,  the  plaintiff  brought  his  action  at  law,  and  recovered  a 
verdict  of  £360.  The  defendants  continuing  their  works  after 
the  verdict  at  law,  the  plaintiff  brought  a  biU  in  equity  to  restrain 
them.  The  defendants  insisted  that  the  plaintiff  having  knowl- 
edge of  the  existence  of  their  works  before  he  bought  his  prop- 
erty, and  having  come  to  the  nuisance,  was  estopped  in  equity 
from  abating  the  same. 

But  Vice-Ohancellor  Pagbj  Wood  held  that  the  fact  that  the 
plaintiff  had  come  to  the  nuisance,  did  not  disentitle  him  to 
equitable  relief.  He  said  that  the  fact  that  the  parties  had 
purchased  from  the  same  vendor,  and  that  the  defendant  had 
purchased  for  the  purpose  of  erecting  copper  works,  and 
had  actually  erected  them  before  the  plaintiff  purchased  his  lot, 
did  not  present  the  same  question  that  would  be  presented,  if  the 
vendor  had  erected  the  copper  works,  and  then  sold  them  to  the 
defendant,  and  that  the  fact  that  the  vendor  knew  when  he  sold 
the  premises  that  the  defendant  intended  to  erect  copper  works, 
did  not  debar  him,  nor  those  claiming  under  him,  from  complain- 
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ing  of  any  nuiBance  that  might  arise  therefrom  to  other  parts  of 
his  property.  It  appearing  that  the  existence  of  the  nuisance  was 
spoken  of  during  the  negotiations  and  resulted  in  an  abatement  of 
the  price,  the  vice-chancellor  held  that  the  existence  of  a  nuisance, 
though  liable  to  be  suppressed  by  legal  proceedings,  was  a  fair 
ground  for  an  abatement  of  price,  yet  it  could  not  be  inferred  from 
this  fact,  that,  in  consequence  of  such  abatement  in  price,  the 
plaintiff  had  agreed  to  relinquish  his  right  to  complain  of  the  nui- 
sance. The  doctrine  laid  down  by  the  vice^hancellor  was  sus- 
tained upon  appeal.' 

Sbo.  575.  Tinminfl  pnmliM  inlj^o^^  to  nniiaiioe  no  dofaiuM.  —  The 
fact  that  the  person  complaining  of  the  nuisance  is  a  tenant  from 
year  to  year,  and  that  he  has  continued  to  lease  the  premises  after 
the  erection  of  the  nuisance,  at  the  same  yearly  rent,  does  not 
operate  as  a  defense,  or  to  prevent  the  plaintiff  from  recovering 
such  damages  as  he  has  sustained  by  reason  of  the  nuisance.' 

In  Smith  V.  PhUlipa^  the  plaintiff  was  a  tenant  from  year  to 
year  of  a  truck  and  fruit  farm  of  forty-nine  acres,  for  which  he 
paid  $800  annual  rent.  The  plaintiff  had  been  in  possession  of 
the  farm,  at  the  same  annual  rent,  for  thirty-three  years.  The  de- 
fendant erected  chemical  works  near  the  premises,  and  the  smoke 
and  vapors  proceeding  therefrom  injuriously  affected  his  crops,  in- 
cluding fruits,  vegetables  and  grains,  and  the  action  was  brought 
to  recover  the  damages.  The  defendant  insisted  that  there  could 
be  no  recovery  by  the  plaintiff  because  by  renewing  the  lease 
after  the  erection  of  the  nuisance,  he  had  voluntarily  placed  him- 
self in  a  position  to  receive  the  injuries  flowing  therefrom,  and 
that  the  fact  that  he  paid  the  same  rent  with  the  nuisance  there 
as  before  it  existed,  was  a  virtual  admission  on  his  part  that  no 

*  Bankart   v.  Hoaghton,   27  Beay.  trine  is  held  and  the  defendant  was 

425  ;  Smith  V.  Phimps,  8  Phil.  (Penn.)  permitted  to  show  that  the  plaintiff 

10  ;  Howell  o.  McCo^,  8  Rawle  (Penn.l  came  to  the  nuisance  in  defense.   But 

256 ;  Alexander  v.  Kerr,  2  id.  88  ;  Vea-  while  this  decision  is  a  decision  of  a 

deri/.  Vedder,  1  Denio  (N.  Y.),  267;  respectable  court^yetitis  entitled  to  no 

Roberts  v,  Clarke,  18  L.   T.   (N.  S.)  weight  as  against  the  uniform  current 

49 ;    Crosbj    e.   Beesej,  49  Me.  689  ;  of  authorities  both  in  this  country  and 

Bliss  «.  Hall,  6  Scott,  600 ;  Elliotson  9.  England,  holding  a  contrary  doctrine. 

Feetham,   2  id.  174;  Ralf  o.  Ralf,  6  'Smith  «.  PhUlips,  ante. 

Coke,  101.    But  see  Ellis  «.  State,  7  *  8  Phila.  10. 
Blackf.  (Ind.)  684,  where  a  contrary  doc- 
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serious  injury  resulted  from  the  works.  But  the  court  held  that 
no  such  presumption  was  to  be  raised  from  the  facts,  and  that  the 
plaintiff  was  entitled  to  recover  the  full  amount  of  damage  sus- 
tained by  him  the  same  as  though  he  was  the  owner  of  the  f ee, 
or  tenant  for  a  term  of  years. 

The  doctrine  of  this  case  is  important,  and  it  certainly  is  predi- 
cated upon  sound  public  policy  and  good  common  sense.  The 
idea  that  a  wrong-doer  can  set  up,  by  way  of  defense,  in  an  action 
for  damages  for  injuries  resulting  from  his  wrongful  act,  the  fact 
that  the  plaintiff  has  not  seen  fit  to  be  driven  away  from  the 
premises,  or  to  demand  a  reduction  in  the  rent,  is,  to  say  the  least, 
somewhat  audacious,  if  not  preposterous.  The  principle  involved 
in  the  case  is  similar  to  that  in  Tipping  v.  St,  Hd&n  Smelting  Co.' 

Sec.  576.  RnU  In  BowoU  ▼.  MoOoy.—  Howell  v.  McCoy '  is  a  very 
strong  case  in  support  of  the  doctrine  that  coming  to  a  nuisance  is, 
under  no  circumstances,  a  defense,  either  at  law  or  in  equity.  In 
that  case,  the  plaintiff  and  defendant  were  both  lessees  of  several 
parcels  of  the  same  estate,  under  the  same  landlord.  The  defendant's 
lease  was  several  years  older  than  the  plaintiff's,  and  he  had  been 
in  possession  of  the  premises  leased  by  him,  and  carried  on  the 
business  of  a  tanner  upon  the  same  stream,  during  the  entire  term 
since  the  date  of  his  lease,  and  had  during  that  period  discharged, 
and  was  when  the  plaintiff  rented  the  premises  below  him  on  the 
stream,  discharging  the  tan-bark  from  his  works  into  the  stream. 

The  plaintiff  erected  a  brewery  upon  the  premises  below  the 
defendant's  works,  leased  by  him,  and  the  defendant  dontinuing 
to  discharge  the  tan-bark  into  the  stream,  he  brought  his  action 
against  the  defendant  to  recover  for  the  injury.  The  defendant 
claimed  that  he  had  a  right  to  discharge  the  bark  into  the  stream, 
and  that,  as  the  plaintiff  knew  that  he  was  doing  this  when  he 
leased  the  premises,  and  as  they  both  derived  their  title  from  the 
same  landlord,  the  plaintiff  could  not  set  up  a  claim  for  damages 
resulting  from  the  nuisance.  But  the  court  held  that  the  plaint- 
iff was  entitled  to  recover,  and  that  nothing  short  of  an  express 
grant,  or  a  prescriptive  right  by  twenty  years'  user  to  maintain 

*  L.  R,  1  Ch.  App.  66.  *8  Rawle  (Penn.),  256. 
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the  nnisance,  would  defeat  a  recovery.'  In  all  actions  of  this 
character,  the  eqnitieB  are  against  the  wrong-doer  and  with  the 
person  injured/  and,  if  the  wrong-doer  escapes  the  penalty  of 
his  wrongful  acts,  it  must  be  by  virtue  of  some  superior  legal  or 
equitable  right,  clearly  established.' 

Sbo.  577.  Begolation  of  ilaaghter-hoiuM In  many  of  the  States, 

and  in  most  of  the  large  cities  and  towns,  the  erection  and  main- 
tenance of  slaughter-houses  is  regulated  by  statute  or  municipal 
ordinances,  but  so  far  as  injuries  to  private  rights  are  concerned, 
parties  are  usually  left  to  their  common-law  remedies.  For  in- 
stances in,  and  circumstances  under,  which  slaughter-houses  have 
been  held  nuisances,  see  the  cases  cited  below.* 

Seo.  578.  Slanghter-honiM  nulsancet,  sven  when  not  prodnotiTO  of 
nozioiui  nne]]*.—  The  business  of  slaughtering  cattle  has  been  held 
to  be  a  nuisance  where  no  noxious  smells  were  liberated  there- 
from, when  carried  on  near  a  highway,  so  that  the  smell  of  the 
blood  frightened  horses  passing  it,  or  when  the  skins  taken  from 
the  animals  are  hung  upon  fences  or  elsewhere  within  easy  sight 
of  the  highway  so  as  to  produce  the  same  result.^  Also  when 
the  business  was  carried  on  upon  the  banks  of  a  stream,  and  the 
blood  from  the  animals  was  discharged  into  the  stream  so  as  to 
pollute  the  waters  thereof.*  Nor  will  the  fact  that  the  waters  of 
the  stream  are  already  partially  polluted,  justify,  or  in  any  meas- 

>  BeBwiek  t>.  Canden,  Cro.  Eliz.  402 ;  Lindsaj,  17  F.  C.  (8c.)  677  ;  Pentland 

Pendraddock'B  Case,  6  Coke,  101;  Alex-  v.  Henderson,  27  Jar.  241;  Com.  v. 

aader  o.  Kerr,  2Rawle  (Penn.),  88;  Upton,  6  Gray  (Mass.),  476;   Faj  v. 

Blunt «.  Aikin,  15  Wend.  (N.  Y.)526;  Whitman,  100  Mass.  76  ;  Schaster  v. 

Vedder  «.  Vedder,  1  Denio  (N.  Y.),  257.  Met.  Board  of  Health,  49  Barb.  (N.  Y. 

'  HillegasB  v.  Hillegass,  5  Penn.  St .  S.  C.)  450 ;  State  v,  Wilson,  48  N.  H. 

97.  415;   State  «.  Shelbyyille,   4  Sneed 

»  FtLj  V.  Whitimore,  100  Mass.  547.  (Tenn.),  176  ;  Smith  v.  McConathr,  11 

«  Allen  V.  State,  84  Texas,  280;  Cat-  Mo.  517  ;  Bishop  «.  Banks,  88  Conn, 

lin  V.  Valentine,  9  Paige's  Ch.  575 ;  121 ;  Liverpool  New  Cattle  Market  Co. 

Brady  v.  Weeks,  3  Barb.  (N.  Y.  S.  C.)  v,  Hodson,  L.  R.,  2  Q.  B.  181;  Anthony 

157  ;  Dubois  v,  Badlong,  15  Abb.  Pr.  «.  Breoon  Market  Co.,  L.  B.,  2  Exch. 

(N.  Y.)445;  Peck  v.  Elder,  8  Sandf.  167 ;  Rex  v.  Cross.  2  C.  &  P.  488 ;  Rex  v. 

126 ;  Swinton  o.  Pedie,  M.  L.  &  Rob.  Watts,  id.  486;  Scott  «.  Cox.  15  F.  C. 

1018;  Cropsey  o.  Murphy.  1  Hilt.  (N.  (Sc.) 585 ;  Stateo.  Easter, 85  Iowa,  221. 
Y.  C.  P.)  126  :  Taylor  v.  The  People,       »  Scott  v.  Cox,  15  F.  C.  (Sc)  585. 
6  Park.  Cr.  (K.  Y.)  847;  Munson  v,        •Attorney-General  o.  Steward,  20 

The  People,  5  id.  16;  Attorney-General  N.  J.  Eq.  415;  State  v.  McConathy, 

V,  Steward  20  N.  J.  Eq.  415;  Kelt  «.  11  Mo.  517. 
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ure  serve  as  a  defense  to  an  action  for  an  increase  of  the  nuisance, 
by  the  dischai^  of  the  blood  and  offal  from  a  slanghter  house 
into  the  stream,  or  by  any  other  method.  The  discharge  of  the 
blood  of  one  hundred  hogs  into  a  stream,  necessarily  creates  a 
nuisance.' 

PBIVIES. 

Sbo.  579.  PHtIm  pxima  fade  nolsancai.—  Privies  are  regarded  as 
prima  facie  nuisances,  and  although  necessary  and  indispensable 
in  connection  with  the  use  of  property  for  the  ordinary  purposes 
of  habitation,  yet,  if  they  are  built  or  allowed  to  remain  in  such 
a  condition  as  to  annoy  others  in  the  proper  enjoyment  of  tiieir 
property,  by  reason  either  of  the  noisome  smells  that  arise  there- 
from," or  by  the  escape  of  filthy  matter  therefrom  upon  the  prem- 
ises of  another,*  or  so  as  to  corrupt  the  water  of  a  well  or  spring,* 
they  are  nuisances,  in  fact,  and  render  the  person  erecting  or 
using  them  liable  for  all  the  injurious  consequences  flowing  there- 
from.' In  Jones  y.  Powelly*  ^^  2k  brew  house  and  privy  in  the 
said  house,  and  burning  sea  coal  in  the*  said  brew  house,  so  that 
by  the  smoke,  stench  and  unwholesome  vapors  coming  from  the 
said  coal  and  privy,  the  plaintifl[  and  his  family  cannot  dwell  in 
his  house  without  danger  of  their  health,  was  adjudged  a  nuisance, 
by  all  the  judges,  on  consideration,  for  the  plaintiff.*' 

Seo.  580.  UataOity  of  paxtiM  far  erectloiiB  liable  to  beoome  naiBmoef. 

— In  Hex  V.  Pedly^  the  defendant  was  the  owner  of  twelve 
dwelling-houses  in  Bedford,  situated  upon  a  public  street,  which 
were  rented  by  him  to  tenants,  for  which  he  was  paid  specific 
sums  by  each  occupant  connected  with  these  houses,  and  for  the 
use  of  the  tenants,  were  two  privies  with  an  open  sink 
for  the  reception  of  ordure,  which  became  nuisances  by 
reason  of  the  intolerable  stenches  that  arose  therefrom,  and 
the  court  held   that  the   landlord   having  erected  the  privies 

1  Holaman  v.  Boiling  Spring  Co.,  14  (N.  8.)  190  ;  Wahle  v.  Reinbadi,  76  Dl 

N.  J.  Eq.  886 ;    Attomej-General  v,  8S2 ;  Oordon  v.  Vestry  of  St.  James. 

Stewaid,  20  id.  415.  18  L.  T.  (N.  S.)  511. 

*  Jones  o.  Powell.  Hntt.  185.  *  MatshaU   v.  Cohen,  44  Oa.  488 ; 

*  Tenant  «.  Goldwin,  3  Ld.  Bajnu  Cook  e.  Montana,  96  L.  T.(N.  8.) 471; 
1069.  Draper  e.  Speering,  4  id;  866. 

«  Norton  v,  Scholefield,  9  M.  &  W.        •  Hntt.  185. 
666  ;  Womerslej  v.  Church,  17  L.  T.        M  Ad.  &  Bl.  8S2. 
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and  dug  the  trenches,  was  liable  to  indictment  for  the  nui- 
sance arising  therefrom,  on  the  groond  that  he  who  erects  a 
building  which  is  liable  to  become  a  nuisance,  except  great  care 
is  exercised,  is  liable  for  the  consequences  if  the  building  becomes 
a  nuisance,  and  that  this  would  be  so  even  if  the  tenants  had 
covenanted  to  repair.' 

Seo.  581.  Role  In  Tenant  ▼.  Ooldwln.  —  In  Tenant  v.  Goldvmi*  the 
defendant  had  built  a  privy  over  a  vault  adjoining  the  lands  of  the 
plaintiff.  The  plaintiff  dug  a  cellar  on  his  premises  near  the  vault, 
and  erected  a  house  thereon.  The  filth  from  the  plaintiff's  vault 
by  reason  of  defects  in  the  vault,  escaped  into  the  plaintiff's  cellar. 
The  plaintiff  brought  an  action  for  the  injuries  sustained  by  him, 
alleging  that  it  was  the  duty  of  the  defendant  to  maintain  the 
wall  of  his  vault  so  as  to  prevent  the  escape  of  filth  therefrom. 
Lord  Holt,  in  the  early  part  of  the  trial,  intimated  an  opinion 
against  the  plaintiff's  right  of  recovery,  but  at  the  close  of  the 
trial  he  rendered  judgment  for  the  plaintiff,  saying :  "  If  the 
defendant  has  a  house  of  office  (a  privy)  inclosed  with  a  wall 
which  is  his,  he  is  of  common  right  bound  to  use  it  so  as  not  to 
annoy  another.  The  reason  here  is,  that  one  must  so  use  his  own 
as  not  to  hurt  another,  and  as  of  common  right  one  is  bound  to 
keep  his  cattle  from  trespassing  on  his  neighbor,  so  he  is  bound 
to  use  am/  thing  that  is  his,  so  as  not  to  hurt  another  by  such 
user." 

In  the  report  of  this  case  in  2  Ld.  Raymond,  1089,  the  reporter 
eays  that  Lord  Holt  said,  '^  It  is  enough  to  say  that  the  plaintiff 
had  a  house,  and  the  defendant  had  a  wall,  and  he  ought  to  repair 
the  wall ;  but  if  the  defendant  has  a  house  of  office  (privy),  and 
the  wall  which  separates  the  house  of  office  from  the  plaintiff's 
house  is  all  the  defendant's,  he  is  of  common  right  bound  to 
repair  it.  *  *  *  The  reason  of  this  case  is  upon  this  account, 
that  every  one  must  so  use  his  own  as  not  to  do  damage  to  another ; 
and  as  every  man  is  bound  to  look  to  his  cattle  so  as  to  keep  them 
out  of  his  neighbor's  grounds,  that  so  he  may  receive  no  damage, 
so  he  must  keep  in  the  filth  of  his  house  of  office,  that  it  may  not 

iMftTBhallv.  Cohen,  ante;  Smith V.    People,  1  Park.  Ciim.  Bep.   (N.   Y.) 
Hnmboit,  2  Kerr  (N.  B.)eoa ;  Cook  v.     481. 
Montaga,d6 L.  T.  (N.  8.)471  ;Reed  v.        *  6  Mod.  811. 
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flow  in  apon  and  damnify  his  neighbor.  *  *  *  So  if  a  mm 
has  two  pieces  of  pastore  which  lie  opoi  to  one  another,  and  seUs 
one  piece,  the  vendee  mnst  keep  in  his  cattle  so  as  they  shall  not 
trespass  upon  the  lands  of  his  vendor.  So  a  man  shall  notlajhis 
dung  so  high  as  to  damage  his  neighbor,  and  the  reason  of  these 
cases  is,  because  every  man  mnst  so  nse  his  own  as  not  to  do 
damage  to  another." 

The  principle  annoonced  by  Lord  Holt  in  this  case  has  never 
been  seriously  questioned,  and  it  will  be  thus  seen  that  where  one 
erects  any  thing  which,  except  for  the  exercise  of  great  care,  may 
become  a  nuisance,  from  any  one  of  several  causes,  the  person 
making  the  erection  is  bound,  at  his  peril,  to  see  to  it  that  it  does 
not  become  so,  and  is  answerable  for  all  the  consequences  if  that 
does.  It  would  seem,  also,  that  he  is  liable  even  though  the  nui- 
sance occurs  from  inevitable  accident.^  This  liability,  also  exists, 
although  the  nuisance  results  from  inevitable  accident,  and  from 
the  prosecution  of  a  lawful  trade.  For  in  the  case  of  a  nuisance 
the  question  of  care  is  of  no  account.  It  is  purely  a  question  of 
results,'  and  the  fact  that  an  injury  does  result,  is  aU  that  it  is  nec- 
essary to  establish.  In  the  case  of  Fletcher  v.  Rylands,  Blace- 
BUBN,  J.,  in  referring  to  this  question,  refers  to  a  case  tried  by 
him  against  some  occupiers  of  alkali  works  at  Liverpool,  and 
says:  '^The  defendants  proved  that  they,  at  great  expense, 
erected  contrivances  by  which  the  fumes  of  chlorine  were  con- 
densed and  sold  as  muriatic  acid,  and  they  called  a  great  body  of 
scientific  evidence  to  prove  that  this  apparatus  was  so  perfect  that 
no  fumes  could  possibly  escape  from  the  defendants'  chimneys. 
On  this  evidence  it  was  pressed  upon  the  jury  that  this  damage 
must  have  resulted  from  some  of  the  numerous  other  chimneys 
in  the  neighborhood.  The  jury,  however,  being  satisfied  that  the 
injury  was  produced  by  chlorine,  drew  the  conclusion  that  it  had 
escaped  from  the  defendants'  works  somehow,  and  found  for  the 
plaintiff.  No  attempt  was  made  to  disturb  the  verdict,  on  the 
grounds  that  the  defendants  had  taken  every  precaution  which 
prudence  or  skill  could  suggest  to  keep  those  fumes  in,  and 
that  they  could  not  be  responsible  unless  negligence  were  shown. 

>  Fletcher  v.Byland,  L.  R.,  1  Exch.    SS5  ;  Oahill  v.  Baatman,  18 Sfian.  834; 
265.  10  Am.  Rep.  184. 

'  Fletcher  v.  Rjhmd,  L.  R.,  1  Exchq 
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Tet  if  the  law  be  as  laid  down  by  the  majority  of  the  court  of 
excheqaer,  it  would  have  been  a  very  obvious  defense.  If  it  had 
been  raisedj  the  <mewer  would  prcfxMy  han)e  been  that  the  vmform 
covree  of  pleadmg  in  actions  on  av^h  nuisances  is  to  say  that 
the  defencUxnt  ca/used  the  noisome  vapors  to  arise  on  his  premises^ 
and  suffered  them  to  com>e  on  the  plaintiff  ^s^  without  stating  that 
there  was  any  want  of  care  or  skill  in  the  defendant,  and  that 
their  liability  was  founded  on  the  general  rule  of  law,  thM  he 
whose  stuff  it  is  must  keep  it  in,  that  it  may  not  trespass}  There 
is  no  difference  in  this  respect  between  chlorine  and  water ;  both 
will,  if  they  escape,  do  damage,  the  one  by  scorching,  and  the 
other  by  drowning,  and  he  who  brings  them  there,  m^ust^  at  his 
jperil^  see  that  they  do  not  escape  a/nd  do  that  mischief* 

*  Tenant  v.  Qoldwin,  1  Balk.  21,  860;  water^  instead  of  spreading  itself  over 
2  Ld.  Rarm.  1089  ;  6  Mod.  811.  the  surface  and  getting  awaj  innocu. 

*  Cahill  V.  Eastman,  18  Minn.  824 ;  onslj  to  the  proper  water-courses,  col- 
10  Am.  Rep.  184;  Sutton  o.  Clark,  6  lected  and  stopped  in  the  hollow  which 
Taunt.  44,  opinion  of  Gibbs,  C.  J.;  thej  had  made,  with  no  outlet  but  the 
Haj  V,  Cohoes  Co.,  2  N.  Y.  159  ;  Tre-  fissures  or  cracks.  Suppose  the  rain, 
main  v.  Cohoes  Co.,  id.  168 ;  Smith  v.  without  a  flood  fallini"  in  this  hollow, 
Fletcher,  Exch.,  June,  1872;  Mc-  had  made,  as  it  will,  pools  in  the 
Keon  V.  See,  51  N.  Y.  800  ;  Bagnall  «.  lower  part,  and  the  water  so  collected 
IfOndon  &  N.  W.  Railway,  7  H.  &  N.  had  gone  through  the  fissures  and 
428 ;  Williams  «.  Groucott,4  B.  &  8.  cracks  into  the  mine,  instead  of  being 
149.  InFletcherv.Rjlands,  on  appeal  left  on  the  surface,  to  evaporate  and 
in  the  house  of  lords,  L.  R.,  8  H.  L.  percolate  naturally,  and  that  the  dam- 
Cas.  880,  C&AHWORTH,  J.,  said:  "  In  age  to  the  plaintiff  had  been  sensible, 
oonsiderinff  whether  a  defendant  is  could  the  defendants  say  that  thej 
liable  for  damages,  which  the  plaint-  were  not  liable  because  thej  did  not 
iff  may  have  sustained,  the  question  cause  the  rain  to  fall  ?  Nor  can  they 
in  general  is  not  whether  the  defend-  say  they  did  not  cause  this  flood  water 
ant  has  acted  with  due  CAre^butwheiher  to  collect  where  it  did,  with  no  outlet 
hisactB  ha/oe  oeetuianed  the  damage"  but  to  the  mines,  because  it  came  there 
and  he  refers  to  the  case  of  Lambert  by  the  attraction  of  gravitation?  It  is 
V.  Bessev,  T.  Raym.  421,  and  says:  said  that  the  flood  was  extraordinary 
''  This  doctrine  is  founded  in  good  and  that  they  could  not  foresee  it.  I 
sense.  For  when  one,  in  managing  repeat,  that  this  may  take  away  the 
his  own  affairs,  causes,  however  inno-  moral  blame  from  them,  but  how  does 
cently,  damage  to  another,  it  is  obvi-  it  affect  their  legal  responsibility?  if 
ously  only  just  that  he  should  be  the  far  their  oton  purposes,  they  had  dv- 
party  to  suffer.  He  is  bound  sic  utere  verted  this  flood  into  the  hoUow  where 
tuo  ttt  alienum  nan  laedas.  This  is  the  i^  came,  though  not  knowing  what  wotdd 
principle  of  law  applicable  to  cases  like  happen,  vet  it  is  clear  they  would  be 
the  present,  and  lao  not  discover  in  the  Ucuie:  why  are  they  not^  \f  it  comes, 
authorities  that  were  cited  any  thing  because  it  must  come,  from  natural 
oonfiictin^  with  it"  In  Smith  v,  causes?"  This  case  is  a  strong  au- 
Fletcher,BRAinnELL,B.,  in  discussing  thority  upon  the  doctrine  announced 
the  question  of  care  or  want  of  care,  in  the  text,  because  it  was  admitted 
in  an  action  for  a  nuisance,  says  :  '*  It  upon  the  trial  that  there  was  no  neg- 
is  said  that  the  defendant  did  not  bring  ligence  on  the  part  of  the  defendants, 
the  water  there,  as  in  Fletcher  «.  Ry-  and  evidence  that  they  had  made  due 
lands.  Nor  did  they  in  one  sense  ;  but  provision  for  ordinair  rain  falls  was 
in  another  they  did.    Thev  so  dealt  rejected  as  immaterial. 

with  the  soil,  that  if  a  flooa  came,  the 
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TALLOW   FAOTOSIBB  ABB  MXLTDfO-HOITBSS. 

Sbo.  583.  TtJkm  fKstotiM  prima  fiKto  mriMnoea— Tallow  fiictories 
and  melting-hooseB  are  regarded  as  prima  fade  nuiflanoes,  when 
located  in  public  places  or  near  hitman  habitations.  In  Marley 
v.  PragneU^  the  plaintiff  was  the  owner  of  an  inn  in  Eaglestock, 
and  the  defendant  errected  a  chandler's  shop  near  the  inn  and 
carried  on  there  the  business  of  making  candles.  The  fumes  and 
stenches  arising  from  the  works,  in  the  process  of  melting  the 
tallow,  entered  into  the  plaintiff's  inn,  and  created  such  an  annoy- 
ance that  his  guests  left  the  inn.  The  defendant  insisted  upon 
the  authority  of  SanhetPs  Casej^  that,  his  business  being  a  need- 
ful one,  no  recovery  could  be  had.  But  the  court  said :  ^  Every 
man  is  bound  to  use  his  own  property  so  as  not  to  injure  another, 
and  when  he  does  that  which  makes  a  man's  inn  unhealthful, 
and  drives  away  his  guests,  he  shall  be  answerable." 

It  is  observable,  in  this  case,  that  the  coart  seemed  to  regard  it 
as  essential  to  a  recovery,  that  the  smell  proceeding  from  works, 
in  order  to  be  a  nuisance,  must  be  unhealthful,  and  such,  formerly, 
was  regarded  as  the  law ;  but  in  Rex  v.  WhiUy'  Lord  Maksfield 
laid  down  the  broad  role,  that  hurtftUness  is  not  the  gist  of  an 
action  for  a  nuisance  arising  from  a  corruption  of  the  air,  bat 
that  it  is  sufficient,  if  they  render  the  enjoyment  of  life  uncom- 
fortable, and  such  is  now  the  settled  law  of  all  the  courts,  both 
in  this  country  and  England,  as  well  in  actions  for  damages  as 
indictments  for  the  public  offense.* 

1  Cro.  Car.  610.  ner  v.  Bartholomew,  21  id.  218 ;  Ool- 

*  Paach.  8  Jac.  B.  B.  1ick«.  TremleU,  20  Weekly  Rep.  858; 
'  1  Burr.  338.  Hart  v.  Taylor.  4  Mur.  818  ;  Hacknej 

*  Rex  V,  White.  1  Barr.  888;  Walter  «.  v.State,  8  Ind.  494;  Smith  v.  MoOmathy. 
Belfe, 4  Eng.  Law  &Eq.  20:  Roberts  e.  11  Mo.  617;  Tajlor  v.  People,  6 
Clarke,  18  L.  T.  (S.  S.)49  ;  LuBOombe  Park.  Cr.  (N.  Y.)847 ;  PresooU's  Caee, 
e.  Steer,  17  id. 229;  Catlin  e.  Valen-  2  City  Hall  Recorder  (N.  T.),  161; 
tine,  9  Paige's  Ch.  (N.  T.)  676 ;  Brady  Eirkman  v.  Handy,  11  Hamph.  (Tenn.) 
«.  Weeks.  8  Barb.  (N.  Y.  &  C.)  156;  406;  Thebaute.  Oanova,  11  Fla.  148; 
Peck  V.  Elder,  8  Sandf .  (N.  Y.  S.  C.)  Oalbraith  e.  Oliver,  8  Pittsburgh  Rep. 
126  ;  Ross  e.  Butler,  19  N.  J.  Eq.  79 ;  Hutchins  e.  Smith,  68  Barb.  (S. 
294,  Wolcott  e.  Mellick,  11  id.  204  ;  Y.  S.  C.)  252 ;  Cartwright  v.  Gray,  12 
develand  v.  Citizens'  Gas-light  Co.  Grant's  Ch.  (Ont.)  400  ;  Barlow «.Kin- 
20  id.  201 ;  Attorney-General  v.  near,  2  Kerr  (N.  B.),  94;  Wesson  v. 
Steward,  id.  415;  Duncan  e.  Hayes,  Washburn  Iron  Works,  18  Allen 
22  id.  26 ;  Rhodes  v,  Dunbar,  57  (Mass.),  95 ;  Donald  e.  Humphrey,  14 
Penn.  St.  278 ;  Sparhawk  e.  Union  F.  C.  (Sc)  1205 ;  OtUwa  Gas  Co.  v- 
Passenger  R.  R.  Co.,  54  id.  401 ;  Fuse-  Thompson,  89  HI.  598;  Watson  v.  6m- 
lier  V.  Spalding,  2  La.  Ann.  778;  light  Ck>.,  2  tT.  C.  262;  Smith  v.  Hum- 
Bishop  e.  Banks,  88  Conn.  118 ;  Whit-  bert,  2  Kerr  (K.  B  ),  608;  EUis  v.  Sute, 
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Sbo.  584.  McltJiig-hoaiw}  Downie  ▼.  Oliphant— Formerly  all  eetab- 
lishmentB  for  the  melting  of  fat  were  regarded  as  nnisances  per 
8ej  and  in  actions  for  their  abatement,  no  ill  effects  need  be  shown, 
as  it  was  presumed  if  they  were  located  in  public  places,  or  near 
the  habitations  of  men,  that  ill  results  would  ensue.  Thus  in 
Daiome  v.  Oltphcmt,^  the  defendant  was  interdicted  from  erect- 
ing an  establishment  for  boiling  whale  blubber  at  the  end  of  the 
town,  which  was  already  given  up  to  such  nuisances  as  tanneries, 
dung-hills,  distilleries,  etc.,  upon  the  ground  that  the  effluvia  aris- 
ing therefrom  would  increase  the  nuisance,  to  the  damage  of  the 
inhabitants.  But  latterly,  it  is  the  practice  in  the  Scotch  courts 
to  cause  an  examination  to  be  made  to  ascertain  whether  or  not 
the  business  can  be  carried  on  without  creating  a  nuisance,  and  in 
this  country  and  England,  in  actions  at  law,  the  ill  effects  must 
always  be  shown,  and  in  proceedings  in  equity  to  restrain  the 
erection  of  works  that  may  become  nuisances,  such  facts  must  be 
stated  in  the  complaint  as  clearly  show  that  a  nuisance  will  be 
created  by  the  works." 

Seo.  585.  Rule  in  Peek  ▼.  ZQder.— In  Psck  V.  Elder ^  a  bill  in 
equity  was  brought  to  restrain  the  defendants  from  erecting  and 
putting  in  operation  a  large  fat-melting  establishment  at  the 
comer  of  First  street  and  Fourth  avenue.  New  York.  The 
plaintiffs  were  the  owners  of  tenements  in  the  vicinity,  and 
alleged  that  their  premises  would  be  injuriously  affected  thereby. 
The  plaintiff  Peck  owned  five  houses  on  Second  avenue,  within 
six  hundred  feet  of  the  works.  J.  C.  Merritt  owned  three  houses 
and  lots  in  Fourth  street,  adjoining  the  works.  R.  W.  Martin 
owned  a  valuable  three-story  building  opposite  Merritt's.     A.  6. 

7  Blackf .  (Ind.)  684 ;  Com.  v.  Reed,  84  Waddill,  9  Ired.  (N.  C.)  244 ;  Ashbrook 
Penn.  St.  275;  States.  Wilson, 48  N.  v.  Com.,  1  Bash  (Ky.)  189;  Coker 
H.  416 ;  State  «.  ShelbTrille,  4  Sneed  o.  Birge,  10  Ga.  886  ;  Rex  «.  Neil,  2  C. 
(Tenn.),  176 ;  Richards'  Case,  6  Qtj  &  P.  485 ;  Rex o.  Cross,  id.  484 ;  David- 
Hall  Recorder  (N.  T.),  61 ;  Proat's  son  v.  Isham  9  N.  J.  Bo.  186 ;  Babcock 
Case,  4  id.  87 ;  Colambas  Gas  Co.  9.  e.  Stock  Yard  Co.,  20  id.  296. 
Freeland,  12  Ohio  St.  892  ;  Dargan  v, 

>  17  P.  C.  (Sc.)  491.  Branoepeth  Coal  Co.,  81  L.  T.  (N.  S.) 

'  Roes  9.  Bntler,  19  N.  J.   Ea.  294;  164;  Dabois  v,  Badlong,  15  Abb.  Pr. 

Wolcott  9.  MeUck,  8  Stockton  (N.  J.),  (N.  7.)  445 ;  Davidson  9.  Isham.  9  N. 

204;  Rhodes  9.  Danbar,  67  Penn.  St.  J.  Eq.   186;   Thebant  9.  Canova,  11 

278 ;  Tipping  9.  St.   Helen  Smelting  Fla.  148. 

Co..  116  B.  C.  L.  606 ;  Salvin  v.  North        *  8  Sandf.  (N.  T.)  126. 


670  NoisoKB  Smblls. 

Phelps  owned  twelve  dweUing-houfles  on  Second  avenue,  six  on 
Fourth  street  and  eight  on  Fifth  street,  besides  several  vacant 
lots,  and  all  within  from  six  to  eight  hundred  feet  of  the  melting- 
house,  and  B.  A.  Beading  owned  and  occupied  a  dwelling-house 
on  First  avenue  within  six  hundred  feet  of  the  works.  All  the 
last-named  persons  were  joined  with  Peck  as  plaintifis  in  the 
bill 

The  plaintifiEs  alleged  that  Elder  was  the  president  and  the 
other  defendants  were,  with  him,  trustees  of  the  Butchers'  Melt- 
ing Association,  oiganized  for  the  purpose  of  conducting,  on  a 
large  scale,  the  melting  of  the  fat  and  tallow  from  animals 
slaughtered  by  the  butchers  of  the  citj  generally ;  that  a  melting- 
house  in  a  city  is  an  intolerable  nuisance,  eminently  offensive  to 
the  neighboring  population ;  that  it  is  accompanied  by  noisome, 
noxious  and  offensive  stenches  and  smells,  the  stench  from  the 
smoke  and  vapors  being  a  soiurce  of  serious  annoyance  and  dis- 
comfort for  a  distance  of  more  than  half  a  mile  from  the  trying 
vats  or  kettles.  A  temporary  injunction  was  granted,  but  the 
defendants  ha\ang  filed  their  answer  denying  that  a  melting- 
house  or  establishment  for  the  melting  and  trying  of  tallow  and 
the  fat  of  animals  in  a  city  is  a  nuisance,  and  alleging  that  they 
intended  to  so  conduct  the  business  that  it  would  not  prove  offen- 
sive or  annoying  to  the  neighborhood,  and  that  the  locality  was,  in 
a  great  degree,  unimproved,  and  that  a  large  number  of  slaughter- 
houses are,  and  for  a  long  time  have  been,  in  operation  there, 
besides  various  other  establishments  claimed  to  be  offensive, 
the  injunction  was  dissolved  upon  this  answer  denying  the 
nuisance,  and  the  plaintiffs  appealed  to  the  chancellor.  During 
the  pendency  of  the  appeal  and  before  the  hearing  thereon,  the 
defendants  completed  their  building  and  commenced  operations. 
The  defendants  were  thereupon  indicted  for  the  nuisance,  and 
convicted  and  fined.  When  the  case  was  heard  before  GhanceUor 
Walworth  upon  appeal,  the  injunction  was  restored,  the  chan- 
cellor saying :  '^  It  is  of  no  consequence  whether  the  plaintifib 
reside  on  their  property  or  not  It  is  sufficient  that  the  nuisance 
is  calculated  directly  to  diminish  its  value,  by  preventing  its 
being  occupied  by  the  plaintiffs,  or  by  good  tenants,  who  are 
willing  and  able  to  pay  the  rents,  cr  to  destroy  the  value  of  the 
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praperiy  aa  huUdmg  lota.  The  answer  denies  that  the  meUmg- 
house  is  a  noisance  ;  but  it  does  not,  as  it  €ould  not,  deny  the 
fact  that  the  melting  of  animal  fat  in  such  a  place,  and  in  such 
quantities,  must  be  offensive  to  the  senses  of  the  masses  of  the 
community,  though  persons,  by  long  use,  may  become  so  accus- 
tomed to  an  offensive  smell,  as  to  prevent  its  making  them 
actually  sick."  For  cases  in  which  tallow-factories  and  melting- 
houses  have  been  held  nuisances,  see  the  cases  cited  below.' 

HOG-STYES   AND  OATTLE-YAKDS. 

Sec.  586.  Bog-fltyetasniiiianoas. — The  keeping  of  hogs  in  pens, 
in  a  dty  or  town,  or  near  highways  or  dwellings,  in  such  a  loca- 
tion and  condition  as  to  annoy  the  public,  or  impair  the  comfort- 
able enjoyment  of  property,  by  reason  of  the  noxious  smells 
emitted  therefrom,  is  regarded  as  a  nuisance,  even  though  it  is 
one  of  the  ordinary  uses  of  property.  Indeed,  the  keeping  of 
hogs  in  pens  in  such  situation  is  regarded  as  prima  facie  a  nui- 
sance, and  both  as  an  actionable  and  indictable  offense.'  But  it  is 
evident,  from  the  cases,  that  the  nuisance  arises  from  the  neglect 
of  the  owner  to  keep  the  pens  in  a  clean  condition ;  and  when 
the  pens  are  kept  clean,  so  as  to  prevent  the  liberation  of  noi- 
some smells,  they  are  not  nuisances,  unless  they  become  so  from 
the  fact  that  the  hogs  are  too  noisy ;  any  more  than  a  cow-yard  or 
any  other  ordinary  use  of  property. 

In  Wanetead  Local  Board  v.  SiUy*  in  a  case  arising  under  a 
statute  authorizing  boroughs  to  make  regulations  for  the  suppres- 
sion and  prohibition  of  nuisances,  it  was  held  that  the  power 
only  extended  to  such  acts  as  Tnttst  neceesarily  become  nuisances, 

1  Allen  V.  State*  34  Tex.  280 ;   Da-  L.  J.  164 ;  Smith  «.  McConathj,  11  Mo. 

bolB  «.  BadloDg,  15  Abb.  Pr.  (N.  Y.)  617.    In  State  v.  Pajson,  87  Me.  861,  a 

445 ;  Tohayle's  Case,  Oro.  Car.  510  ;  pie-pen  near  a  hi^rhway,  which  emit. 

Radenhunt  «.  Coate,  6  Grant's   Ch.  ted  noisome  smelb,  to  the  annoyance 

(Ont.)  140 ;  Amot  v.  Brown,  1  Stuart  of  travelers,  was  held  a  common  nai- 

(Sc.),   694;  2  Bolle's  Abr.   140,  141;  sance.    McCreadie  v.  McBraa,  82  Jar. 

Cropsey  v.  Murphy,  1  Hilt.  (N.  Y.  0.  184 :  Aldred's  Case,  9  Coke,  58  ;  Rex 

P.)  126  ;  Downie  v,  OUphant,  17  F.  C.  v.   White,  1    Burr.   888  ;  Everett  v, 

(Sc.)  491;  Peck  «.  Elder,  8  Sandf.  (N.  Grapes.  8  L.  T.  (N.  S.)Q.  B.  669 ;  Chel- 

Y.  S.  C.)  126 ;  Morley  v.  Pragnell,  Cro.  sea  Vestry  v.  King,  84  L.  J.  (M.  C.)9 ; 

Car.  510 ;  1  Hawk.  P.  C.  828 ;  Trotter  1  Rolle's  Abr.  88 ;  8  Stephen's  N.  P. 

V,  Famie,  5  W.  S.  (Sc.)  649  ;  Bliss  o.  2862 ;  B.  R.  Co.  v.  Grabel,  50  HI.  241 ; 

Hall,  5  Scott,  500;  Blunt  o.  Hay,  4  Bishop  v.  Banks,  88  Conn.  118;  State 

Sandf.  Ch.  (N.  Y.)  868.  «.  Eoster,  85  Iowa,  221. 

*  Reginav.  Wig«N  2  Ld.  Raym.  1168;        *  18  C.  B.  (N.  S.)  479. 
Commonwealth  v.  Van  Sickle,  4  Penn. 
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and  that  a  by-law  impoBing  a  fine  upon  every  person  who  flhonld 
^'  keep,  or  suffer  to  be  kept,  any  swine  in  the  borough,  between 
the  Ist  day  of  May  and  the  first  day  of  October,  was  wholly  in- 
valid, '  as  the  keeping  of  swine  does  not  neeewarUy  create  a  nui- 
sance.' "  In  reference  to  swine  styes,  the  same  rule  prevails  as  in 
reference  to  any  other  use  of  property.  If  they  are  in  a  location 
where  the  noxious  smells  actually  emitted  therefrom  impair  the 
comfortable  enjoyment  of  property,  or  annoy  the  public,  they 
are  nuisances,  otherwise  not. 

Sbc.  587.  Oattle-3rardfl,  whan  rndsancai. — Cattle-yards  and  pens 
when  suffered  to  remain  in  an  unclean  or  filthy  condition  have 
been  held  to  be  nuisances,  when  they  impair  the  comfortable  en- 
joyment of  property  by  the  stenches  emanating  therefrom,  or 
when,  by  reason  of  excessive  noise,  they  disturb  the  quiet  of  the 
neighborhood,' 

TA17KBBIES. 

Seo.  588.  TannwlM  ptimm  hxde  mdMncefc—  Tcmneries  are  re- 
garded as  among  the  class  of  trades  that  are  prima  fads  nui- 
sances, because  of  their  liability  to  emit  noxious  smells.  In  Rex 
V.  Pappineau^  the  defendant  was  indicted  for  carrying  on  the 
business  of  a  tanner  near  a  public  highway,  and  his  works  were 
abated  as  a  common  nuisance. 

In  a  recent  case  in  New  Jersey,'  it  was  held  that  a  tannery  is  not 
per  86  a  nuisance,  so  as  to  warrant  its  abatement  as  such  by  the 
street  commissioner  or  board  of  health,  until  it  is  adjudged  to  be 
inimical  to  health. 

An  interesting  case  recently  came  before  the  Court  of  Appeals 
in  New  York,*  in  which  the  question  of  nuisance  resulting  from 
the  operations  of  a  tannery  were  considered.  In  that  case  the 
plaintiff  was  the  owner  of  a  lot  in  the  city  of  Buffalo,  with  two 
houses  thereon.      Upon  a  lot  about  seventy-five  feet  from  the 

'  Bishop  v.BankB,  88  Ck>nii.  118;  niinoiB  clean  as  possible,    State  v.  Boll,  59 

Central  Railroad  Co.  v.  Grabill.  60  111.  Mo.  821. 

241 ;  Babcock  v.  New  Jersey  Stock  '  1  Stra.  686. 

Yard  Co.,  20  N.  J.  Eq.  206  ;  Ohio,  etc.,  >  State  «.  Street  Commisaioners  of 

R.  R.  Co.  V.  Simon,  40  Ind.   278.     So  Trenton,  86  N.  J.  L.  288. 

the  keeping  of  a  dairy  in  a  public  place,  *  Francis  er.  Schoellkopf,  58  N.  Y. 

that  creates  offensive    stendies,  is  a  158. 
public  nuisance,  although   kept    as 
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plaintifPs  premises  the  defendant  had  a  tannery,  wherein  he 
carried  on  the  business  of  tanning  hides.  It  appeared  that  in 
the  operation  of  the  business,  offensive  stenches  were  liberated 
to  such  extent  as  to  impair  the  comfortable  enjoyment  of  the 
plaintiffs  houses  to  such  an  extent  as  nearly  to  render  them 
uninhabitable,  and  that,  in  consequence  of  the  nuisance,  she 
was  unable,  for  a  part  of  the  time,  to  rent  the  premises  at  all,  and 
when  she  did  rent  them,  that  she  realized  much  less  rent  there- 
for than  she  would  have  received  if  the  nuisance  had  not  existed. 

The  court  held  that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  rental  value  with  the  nuisance  there,  and 
what  she  could  obtain  if  they  were  free  from  it.  It  also  appeared 
that  offensive  matter  from  the  tannery  was  placed  upon  a  vacant 
lot  adjoining  the  defendant's  works,  which  increased  the  nui- 
sance, but  there  was  no  evidence  that  the  defendant  placed  it 
there.  Upon  this  point  Oboveb,  J.,  said :  "  True,  it  was  not 
directly  proved  that  this  was  placed  there  by  the  defendant.  But 
it  was  proved  that  it  came  from  this  tannery,  where  it  was  in  his 
possession  and  control ;  and  in  the  absence  of  proof  as  to  how  it 
came  there,  the  presumption  is,  that  it  was  placed  there  by  him." 
Upon  the  trial  of  the  case  in  the  lower  court,  the  defendant  of- 
fered to  show  that  since  his  tannery  had  been  operated,  it  had 
contributed  to  enhance  the  value  of  the  plaintiff's  premises,  and 
their  rental  value.  This  evidence  was  rejected,  and  in  referring 
to  this  question  the  court  say :  ^'  I  do  not  understand  by  this  that 
it  was  intended  to  show  that  the  stench  was  not  produced  as  was 
claimed  by  the  plaintiff,  but  that  in  consequence  of  the  number 
of  persons  employed  by  the  defendant  in  the  business,  the  de- 
mand for  dwellings  in  the  vicinity  was  increased,  thereby  increas- 
ing the  commercial  and  rental  value  of  such  property  in  the 
vicinity.    So  understood,  the  rejection  was  proper." 

For  instances  in  which  tanneries  have  been  held  nuisances,  see 
the  cases  cited  in  the  following  note.* 

>  EUiB  V,  state.  7  Blackf.  (Ind.)  684 ;  Barb.  OS.  T.  S.  C.)  654 ;  8  Blackst.  217; 

B«x  V.  Pappineaa,  1  Stra.  686:  Fran-  8  Steph.   K.  P.    2862;   Pinckney  «r. 

tiB  V.  Sehoellkopf,  68  N.T.  162 ;  Fisher  Ewene,  4  L.  T.  (N.  B.)  741.     A  tannery 

V.  Clark»  41  BarU  (N.  Y^  882 ;  Jones  is  not  p^  m  a  noisanoe,  State  v.  Com- 

V,  PoweH,  Hatt.  186  ;  Scott  v.  Ck>z.  m'n  of  Trenton,  86  N.  J.  L.  288. 
16  y.  C.  686 ;  Thomas  v.  Brackney,  17 

85 
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SOAP   AND   BOKB  BOILEBIE8. 

Sbo.  589.  Soap  boilflriM  prima  hude  nidflanoM.  — Soap  boileries,  or  es- 
tablishments where  soap  is  manufactured  from  the  bones  and  fat 
of  animals  by  the  process  of  boiling  are  regarded  hs  prima  fade 
nuisancos,  and  we  find  a  case  as  early  as  1691/ in  which  it  was  held 
that  such  an  establishment  in  Wood  street,  in  London,  was  a  com- 
mon nuisance.  It  was  urged  as  a  defense  in  that  case,  that  tbe  trade 
was  lawful  and  necessary,  and  Jeffries,  C.  J.,  said:  ^^Thoo^ 
such  a  trade  is  honest  and  may  be  lawfully  used^  yet,  if  by  its 
stench  it  be  offensive  to  the  neighbors,  it  is  a  nuisance."  The 
reporter  says  that  the  court  referred  to  a  case  where  a  calendar- 
man,  in  London,  in  Broad  street,  was  convicted  before  Lord  Hale, 
for  that  the  noise  of  his  business  disturbed  the  neighbors,  and 
shook  adjacent  houses.  Also  the  case  of  Rex  v.  Jordan^  in  which 
a  brew-house  on  Ludgate  hill  was  held  a  nuisance,  and  the  de^ 
fendant  compelled  to  prostrate  it  or  convert  it  to  other  purposes, 
for  that  sucli  trades  ought  not  to  be  carried  on  in  the  dty,  but  in 
the  outskirts  thereof. 

Sso.  590.  Role  in  Howard  v.  Ijea. — In  Howard  V.  Lee*  the  plaint- 
iff was  the  proprietor  of  a  hotel  on  Broadway  in  the  city  of  New 
York,  called  the  Irving  House.  The  defendant  had  for  many 
years,  and  long  before  the  Irving  House  was  erected,  carried  on 
the  business  of  making  soap  on  Keade  street,  within  less  than  a 
hundred  feet  of  the  plaintiff's  hotel.  His  establishment  had,  for 
several  years,  been  a  subject  of  complaint  in  the  neighborhood, 
which  was  closely  built  up  and  densely  populated,  but  no  legal 
proceedings  had  ever  been  commenced  against  the  defendant 
therefor.  During  the  prevalence  of  the  cholera  in  1849  the 
works  had  been  very  offensive  to  the  plaintiff's  guests,  and  many 
left  his  house  in  consequence.  Oakley,  C.  J.,  in  delivering  the 
opinion  of  the  court  on  a  motion  to  dissolve  the  temporary  in- 
junction, said :  ''  The  court  can  prohibit  trades  of  this  character 
from  being  carried  on  in  a  great  city,  or  in  a  dense  population, 
on  the  broad  principle  that  aU  trades  that  render  the  enjoyment 

iIUzv.Pierce,2  Shower,  827;  AttjT..       *  Howard  «.  Lee,  8  Sandf.  (N.  T. 
General  «.  Cleaver,  18  Veaey,  211.  S.  G.)  281 ;  Dana  v,  Valentine,  6  Mete 

(Maaa.)  8. 
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of  life  and  property  uncomfortable  mast  recede  with  the  advance 
of  population,  and  be  conducted  in  the  outskirts  of  the 
city  or  in  the  coimtry.  This  is  on  the  principle  that  every  man 
must  so  use  his  property  as  not  to  injure  the  rights  of  his  neigh- 
bor. *  *  *  It  is  well  settled  in  cases  of  this  kind,  that  it  is 
not  necessary  that  a  trade  should  be  injurious  to  health,  to  consti- 
tute a  public  nuisance,  in  order  to  have  it  restrained. 

Seo.  591.  BaUamy  ▼.  Oomb  and  Maigs  ▼.  Iiistar,  —  In  BaXUvmy  v. 

Oomb^  it  was  held  that  an  establishment  near  dwellings,  for  the 
roasting  the  black  ashes  of  soap,  emitting  noxious  and  offensive 
smokes,  was  a  nuisance. 

In  Meigs  v.  List&i^  it  was  held  that  a  bone-boiling  establish- 
ment, the  vapors  and  stenches  from  which  were  annoying  to  the 
neighborhood,  was  a  nuisance.* 

Seo.  592.  RadenhtmtT.  Ooataa.— In  Radenhwrst  v.  Coatea*  the 
defendant  carried  on  the  business  of  a  soap  and  candle  manufac- 
turer upon  premises  situated  upon  the  north  side  of  King  street, 
in  the  eastern  part  of  the  city  of  Toronto.  The  p^intiff  was 
the  owner  and  occupier  of  two  pieces  of  ground  in  the  neighbor- 
hood, one  of  them  used  as  a  vegetable  and  pleasure  garden  ad- 
joining the  premises  of  the  defendant.  On  the  other  was  situ- 
ated the  plaintiff's  dwelling-house,  which  is  situated  from  150  to 
160  feet  from  the  factory  of  the  defendant.  The  bill  alleged 
that  noxious  and  offensive  vapors  and  smoke  were  emitted  from 
the  defendant's  &ctory  during  the  process  of  his  manufacture, 
and  were  carried  to  the  plaintiff's  premises.  The  defendant 
denied  that  noxious  and  offensive  vapors  from  his  factory  were 
carried  to  the  plaintiff's  premises,  at  least  to  the  extent  charged, 
and  attributed  much  of  the  annoyance  felt  by  the  plaintiff  to 
other  manu&ctories  of  various  kinds  in  the  neighborhood,  though 
at  a  greater  distance  from  the  plaintiff's  premises,  and  insisted 

'  BaUamj  v.  Comb,  17  F.  C.  (So.)  and  enjoined,  althooffh    eatabliBhed 

150.  long  before  dwellings  bad  been  erected 

*  MeigB  V,  Liflter,  28  N.  J.  Eq.  109.  in  its  vicinitjr. 

*See  also  Smitb  v,  Cumminga,  2       ^Badenbunte.  Coatee,  6  Giant*BGb. 

Pars.  (Penn.)  02,  wbere  a  bone-boiling  (Ont.)  140. 
eetabliabment  was  bold  a  noiaanoe, 
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upon  the  acqoiescenoe  of  the  pkintiff  and  of  her  late  huaband  as 
diaentitling  her  to  an  injunction. 

Spbagub,  Y.  C,  in  disposing  of  the  case,  said :  ^^  There  is  a  good 
deal  of  evidenee  upon  both  sides,  but  upon  the  whole  we  think  it 
is  established  that  the  vapors  arising  from  the  busiiiess  carried  on 
by  the  defendant  are  so  offensive  in  d^;ree,  in  frequency  and  in 
duration  as  to  impair  materially  the  ordinary  comfort  of  lifa 
Upon  this  point  we  have  the  evidence  not  only  of  the  plaintiff 
herself  and  of  her  son-in-law,  Mr.  Grant,  but  of  other  persons  of 
different  classes  of  life  in  the  neighborhood,  some  of  them  living 
at  a  greater  distance  from  the  defendant's  premises  than  the 
plaintiff,  and  who  described  the  vapors  from  the  defendant's  fac- 
tory in  various  terms,  but  generally  as  causing  a  stench  of  a  very 
noisome  and  sickening  description.  There  is  some  evidence 
against  this,  but  upon  the  whole  we  think  the  fact  proved,  and  to 
such  an  extent  as  to  amount  not  only  technically  to  a  nuisance, 
but  such  as  seriously  to  affect  the  comfort,  if  not  the  health  of 
those  residing  in  the  immediate  neighborhood  and  among  them  of 
the  plaintiff.  Indeed,  one  fact  relied  upon  by  the  defendant,  his 
having  erected  a  very  high  chimney,  and  a  vent  or  air-hole  to 
carry  off  the  smoke  and  vapor  from  his  factory,  implies  a  con- 
sciousness that  such  smoke  and  vapor  could  taint  and  pollute  the 
air  unless  so  carried  off.  Upon  the  first  point,  therefore,  our 
opinion  is  against  the  defendant. 

Part  of  the  plaintiff's  case  is  to  the  effect  that  the  business  car- 
ried on  by  the  defendant  is  so  offensive  as  to  make  the  plaintiff's 
premises  a  most  undesirable  residence,  so  much  so  that  persons  of 
a  class  who  wonld  ordinarly  inhabit  such  premises  would  not  oc- 
cupy them,  even  if  they  could  be  had  rent  free.  The  defendant's 
counsel  seems  to  have  understood  the  plaintiff  as  using  this  evi- 
dence to  show  that  the  acts  complained  of  diminished  the  value 
of  her  premises,  and  to  have  made  that  circumstance  a  ground 
for  objecting  to  the  defendant's  business  as  a  nuisance,  and  he  ob- 
jects that  it  cannot  so  be  used.  If  offered  in  this  view  he  is 
probably  rights  but  in  another  view  it  is  important  —  that  is,  as  a 
matter  of  evidence,  tending  to  show  how  great  is  the  inconven- 
ience catised  to  those  i^iifing  in  the  plaintiff's  house,  which, 
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thou^  otherwifle  a  very  desirable  residencei  is  rendered  almost 
worthless  as  a  residence  by  the  acts  complained  of. 

With  regard  to  the  acquiescence  allied,  the  defendant  states 
that  he  is  corroborated  by  the  affidavit  of  his  father;  that  he  com- 
menced his  present  business  on  the  premises  in  question  in  Octo- 
ber, 1848,  and  has  carried  it  on  there  ever  since ;  that  he  at  first 
leased  the  premises  for  one  year,  and  afterward  for  a  term  of  five 
or  seven  years  at  his  option ;  that  he  has  from  time  to  time  since 
the  commencement  of  his  occupation  expended  large  sums  of 
money  in  the  building  and  erection  of  the  boilers,  furnaces,  vats, 
receivers,  etc.;  and  in  the  summer  of  1849  erected  a  very  high 
chimney  —  higher,  as  he  believes,  than  any  other  manufactory  of 
the  same  kind  hath  in  the  city  —  for  the  purpose  of  more  readily 
carrying  off  the  smoke  from  his  premises ;  that  the  improvements 
he  has  made  have  had  the  effect  of  diminishing  the  smells  which 
will  at  times  issue  or  arise  from  the  main  factory,  and  which  he 
says  have  been  less  this  year  than  formerly,  but  he  does  not 
admit  that  they  ever  caused  inconvenience  to  the  plaintiff.  He 
states  that  the  late  Mr.  Kadenhurst  saw  his  improvements  in  pro- 
gress without  any  remonstrance  or  objection,  and  frequently  used 
some  of  the  refuse  from  the  factory  for  manure. 

I  observe  that  in  stating  the  improvements,  the  last  stated 
is  the  building  of  the  high  chimney  in  1849,  when  he  was, 
as  I  understand  from  his  statement,  a  tenant,  under  a  lease  for 
one  year  only.  What  portion  of  the  expense  was  incurred  in  the 
setting  up  of  trade  fixtures,  and  what  otherwise  is  not  very  mate- 
rial, for  it  is  not  made  to  appear  that  Mr.  Badenhurst  knew  that 
such  a  manufactory  would  emit  noxious  and  offensive  vapors,  and 
looking  at  the  defendant's  present  account  of  it,  it  is  most  im- 
probable that  any  inquiry  of  him  upon  that  point  would  have 
produced  any  such  information.  But  apart  from  that,  we  are  not 
of  opinion  that  where  there  is  no  concealment^  of  any  fact  by 
the  party  afterward  objecting,  and  especially  when,  as  in  the  pres- 
ent case,  the  nature  of  the  business  to  be  carried  on  is  best  known  to 
the  party  incurring  the  expense,  the  mere  forbearance  to  warn 
him  that  his  proceedings  will  be  objected  to  will  disentitle  a  party 
injuriously  affected  to  relief. 
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The  omission  to  warn  the  defendant,  and  the  snbseqnent  for- 
bearance to  take  any  proceedings  against  him  are  relied  upon  as 
disentitling  tke  plaintiff  to  relief.  We  do  not  think  it  is  shown 
by  the  evidence  that  there  was  any  encouragement  on  the  part  of 
Mr.  Eadenhurst,  or  that  the  defendant  took  any  step  or  incurred 
any  expense  upon  the  faith  of  any  thing  said  or  done  by  Mr. 
Badenhurst,  or  that  Mr.  Radenhurst's  conduct  had  any  influence 
in  determining  the  defendant  to  do  any  thing  in  regard  to  his 
factory.  Putting  it  most  strongly  for  the  defendant  that  the  evi- 
dence will  warrant,  there  was  an  acquiescence  of  several  years  in 
the  defendant's  carrying  on  his  business  as  he  did  carry  it  on,  but 
nothing  more. 

It  is  a  plain  common-law  right  to  have  the  free  use  of  the  air 
in  its  natural  unpolluted  state,  and  an  acquiescence  in  its  being 
polluted  for  any  period  short  of  twenty  years  will  not  bar  thai 
right.  To  bar  that  right  within  a  shorter  period,  there  must  be 
such  encouragement  or  other  act  by  the  party  afterward  complain- 
ing as  to  make  it  a  fraud  in  him  to  object. 

With  regard  to  the  point  that  the  plaintiff  should  have  estab- 
lished her  legal  right  by  action  at  law  before  coming  to  this  court 
it  does  not  seem  to  be  now  since  the  passing  of  the  general  order 
upon  this  subject,  that  it  can  be  taken  as  an  objection.  It  is  only 
a  matter  for  the  discretion  of  the  court,  and  we  do  not  think  it 
necessary  to  put  the  plaintiff  to  her  action  at  law,  and  the  less  so 
as  the  fact  of  public  nuisance  has  been  established  against  the 
defendant ;  first,  upon  simimary  proceedings  before  a  magistrate, 
and  afterward  by  the  verdict  of  a  jury." 

Sbc.  593.  Jamleflon  ▼.  HUloote,  and  Oharlty  ▼.  Rlddl*.  —  ^ny  busi- 
ness in  which  animal  matter  is  used  in  such  a  way  as  to  emit  nox- 
ioas  vapors  or  offensive  stenches  and  smells  to  the  annoyance  of 
others,  is  regarded  as  a  nuisance. 

In  JwmieBon  v.  IlUloote^  an  interdict  was  issued  against  an  e^- 
tablishment  carried  on  within  300  yards  of  Portobello,  and  adja- 
cent to  the  road  to  Edinburgh,  in  which  the  blood  of  animals  was 
prepared,  as  an  ingredient  of  Prussian  blue. 

1  Jamieaon  «.  Hmoote,  12  F.  G.  (Se.)434 
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In  Charity  v.  Riddel^  it  was  held  that  an  establiehment  for 
the  manufacture  of  glue  from  animal  matter,  in  Glasgow,  which 
produced  offensive  and  stinking  vapors,  was  a  nuisance,  and  the 
defendant  havmg  gained  a  prescriptive  right  to  exercise  his  trade 
there,  by  long  user,  was,  nevertheless,  restrained  from  enlarging 
his  works  so  as  to  increase  the  nuisance,  or  from  changing  their 
location,  so  as  to  bring  them  nearer  to  dwellings  or  streets. 

In  Fwrquhar  v.  WaUon^  an  establishment  for  the  preparation 
of  tripe  for  market,  bj  reason  of  the  offensive  vapors  emitted 
therefrom,  was  held  a  nuisance. 

LFVEBT  STABLBS. 

Seo.  594.  U:v«ry.steU6i,wlManiilBaxkOMi— Livery-stables  may  be 
so  located  as  to  become  nuisances,*  and  indeed  when  located  near 
dwellings  in  large  cities  or  towns,  they  may  as  fairly  be  regarded 
9i&  prima  fdcie  nuisances  as  any  of  the  noxious  trades  previously 
enumerated.*  In  recognition  of  this  fact,  a  livery-stable  located 
near  a  hotel  has  been  held  a  nuisance  when  by  reason  of  the 
stenches  arising  therefrom  it  became  offensive,*  or  when  located 
near  dwellings  so  that  the  noise  of  the  horses  disturbed  the  in- 
mates and  broke  their  rest,*  and  when  it  was  so  negligently  and 
improperly  conducted  as  to  disturb  the  comfortable  enjoyment  of 
life  and  property  in  its  vicinity,'' 

Sbo.  595.  StendhM,  doIm^  or  ooUeotion  of  fliei,  —  In  actions  for  in- 
juries resulting  from  a  livery-stable,  as  a  nuisance,  it  is  sufficient 
to  establish  the  injury,  either  from  offensive  smells,  noise,  or  the 
unwarrantable  collection  of  flies ;  *  and  it  is  no  defense  for  the 
defendant  that  his  stable  is  well  and  properly  built,  is  located  in 
as  unobjectionable  a  locality  as  any  in  the  city,  and  is  properly 
kept  and  managed.    Neither  is  it  competent  for  him  to  show  that 

>  Charity  v.  Riddel,  14  P.  C.  (Sc )  287 ;  v,  Brower,  Anthon'fl  N.  P.  (N.  Y .)  868 ; 

Colyllle  V,  Mlddletown,  19  id.  889.  Aldrich  v.  Howard,  8  R.  I.  246. 

» Farquhar  v,  Wataon,  17  P.  C.  (Sc.)  »  Aldrich  v.  Howard,  8  R.  I.  246. 

69;    Qlasffow     Water- Works   Co.   «.  •  Dargan  t/.  Waddill,  9  Ired.  (N.  C.) 

Alrd,  18id.  115.  244. 

s  Barditt «.  SweoBon,  17  Texas,  489 ;  ^  Morris  v.  Brower,  AnthoD's  N.  P. 

Damn  v.  Waddill,  9  Ired.  (N.  C.)  244.  (N.  Y.)  868. 

^  &irkmaa  «.   Handy,   11   Hamph.  *  Kirkman  v.   Handjr,  11   Hamph. 

g'enn. )  406  •  Goker  «.  Birge,  9  GNi.  425 ;  (Tenn . )  406 ;  Aldrich  v.  Howard,  8  R. 

arrison  v.  Brooks,  20  id.  587 ;  Morris  I.  246. 
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other  stables  similarly  situated  do  not  create  serious  annoyance  to 
neighboring  dwellings.  If,  in  p<Hnt  of  fact,  injury  results  to 
others,  that  is  clearly  traceable  to  the  stable  as  the  promoting 
cause,  it  is  a  nuisance,  even  though  no  other  stable  ever  produced 
such  results.^ 

Sbo.  596.  fi]d« la Dwgui ▼. Waddia  —  In  D(vrga/n,  v.  WaddiU* 
which  was  an  action  for  injuries  resulting  to  the  plaintifi  by  rea- 
son of  the  noise  and  offensive  stenches  arising  from  the  defend- 
ant's livery-stable,  the  court  said,  "  A  livery-stable  is  not  per  ss  a 
nuisance,  but  if  so  built,  so  kept  and  so  used  as  to  destroy  the 
comforts  of  persons  occupying  adjoining  premises,  and  impair 
their  value  as  places  of  habitation ;  or  if  the  adjacent  proprietors 
are  annoyed  by  it  in  any  way  that  could  be  avoided,  it  becomes 
an  actionable  nuisance." 


Seo.  597.  Privato  stables  may  beooma  mdaanoaa  from  Mnna  oaiiaaSi~ 

Not  only  may  a  livery-stable  become  a  nuisance  by  improper  lo- 
cation and  offensive  or  annoying  results,  but  it  is  held  that  any 
private  stable  or  bam  may  be  so  located  with  reference  to  the 
dwellings  or  places  of  business  of  others,  and  be  so  improperly 
kept  and  conducted,  as  to  become  an  actionable  nuisance.*  Even 
in  the  ordinary  uses  of  property,  in  its  use  for  purposes  that  are 
regarded  as  incident  thereto,  a  person  is  bound  to  prevent  such 
use  from  becoming  a  nuisance  to  others,  if  possible.  A  man 
has  no  right  to  erect  a  bam  for  the  keeping  of  horses  and  cattle 
so  near  to  his  neighbor's  dwelling  as  to  disturb  the  rest  of  those 
residing  there,  by  the  noises  produced  by  the  animals  kept  there 
at  night,^  or  to  manage  it  in  such  a  way  as  to  permit  offensive 
stenches  to  emanate  therefrom  and  float  over  his  neighlxHr's  premi- 
ses, to  his  serious  annoyance  and  discomfort.  At  his  peril  he  is 
bound  to  guard  against  these  results,  except  such  as  are  accidental, 
and  do  not  arise  from  any  fault  or  neglect  on  his  part.'    The 

»  Aldrich  «.  Howard,  8  R.  I.  246.  *  Pickard  v,  CollinB,  38  Barb.  (N.  Y. 

«  Dargan  «.  Waddm,  9  Ired.  (N.  C.)  8.  C.)  444 ;  Diaperu.  Sperring,  4L,  T. 

244.  (N.  S.)  3(W. 

» Pickard  v,  CoUinB,  28  Barb.  (N.  Y.  » Id. 
8.  C.)  444;  sae  Cortis  «.  WUibIow,  88 
Vt.  690. 
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rule,  as  laid  down  in  the  case  cited  below,  is  that  "  if  the  de- 
fendant 80  conBtructed  and  adapted  the  bam  that  in  its  ordinary 
nse  it  would  be  injurious  and  offensive  to  the  plaintiff,  and  cast 
unwholesome  odors  into  his  house,  he  is  liable  for  the  nuisance, 
although  the  premises  upon  which  the  bam  stood  were  in  the 
possession  of  a  tenant." 

Sec.  598.  Varioiui  uses  of  jiKopwty  regarded  as  prima  fiida  nulgaiioea. — 

There  are  a  multitude  of  trades  and  uses  of  property  that  have 
been  held  nuisances,  by  reason  of  the  corruption  of  the  atmos- 
phere thereby  with  noisome  and  offensive  smells,  such  as  brew- 
eries,^ bone  mills,*  gas  works,*  mill  dams,*  distilleries,*  blacksmith 
shops,*  dwelling-houses  carelessly  and  negligently  kept  and 
allowed  to  become  filthy  in  populous  localities,^  chemical  works,* 
petroleum  refineries,*  poudrette  works,"  works  for  deodorizing 
night  soil,^  depositing  manure  near  a  dwelling,'*  boiling  horse 
flesh  or  carrion  near  one's  dwelling,"  the  use  of  fuel  producing 
stinking  smoke  ;^*  veterinary  stables  where  horses'  hoofs  are 
burned  ;^*  ditch,  where  water  is  collected  and  allowed  to  become 
stagnant ; "  depositing  decayed  vegetable  matter  near  dwellings 
or  in  public  places ; "  a  dye-house ; "  or  any  use  of  property  by 

*  J<mefl  9.  PoweU,  Palm.  687;  ' Commonwealth z^.  RnmfoTd Chemi- 
Anon.,  Ventrifl.  36 ;  Viner's  Abr..  eal  Works,  16  Gray  (Mass.),  281 ;  Rex 
16th  vol.,  p.  27.  V.   White,  1   Burr.  838;   Fletcher  v, 

*  Anderson  v.  Bamet,  22  Jnr.  (Se.)5.  Rylands,  L.  R.,  1  Ezch.  284. 

*  Broadbent  «.  Imperial  Qas  Co.,  7  *  Gommonwcnlth  v.  Kidder,  107 
De  a.,  M.  ft  e.  486;  Watson  v.  Qma  Co.,  Mass.  188. 

4  Upper  Canada  Rep.  168.  >^  Mann  Mf  g  Co.  «.  Van  Eenren,  28 

*  People  V,  Townsend,  8  HUl  (N.  Y.),    N.  J.  Bq.  256. 

479 ;  Rogers  v.  Barker,  81  Barb.  (N.  Y.  "  Knight  v.  Gardner,  19  L.  T.  (N.  S.) 

5  C.)  a7;  Stephen  V.  Com..  2 Leigh  678. 

iVa.),     769 ;    Munson     v.    People,    5  "  Savage   v.  Board  of   Health,    12 

>ark.    Or.    (N.    Y.)    16 ;    Rocker  «.  Barb  (N.  Y.  8.  0.)  569. 

Perkins,  14  Wis.  79.  "  Grindley  v.  Booth,  12  L.  T.  (N.  S.) 

»  Smith  V.  McConathy.  11  Mo.  517;  469. 

Richards' Case,  6  aty  Hall  Rec  (N.  "  James  ?/.  Powell.  Hutt,  186. 

Y.)  61.  "  Gullick  «.  Tremlett,  80  Weekly 

<  Whitney  v.  Bartholomew,  21  Conn.  Rep.  858. 

213.  »  Shaw  V.  Cumiakey,  7  Pick.  (Mass.) 

^  Ferguson  v,  Selma,  48  Ala.  898;  76. 

SUte  «.  Purse,  4  McCord  (S.  C).  472;  "  Rochester  v,  CoUlns,  12  Barb.  (N. 

Meeker  v.  Van  Rensselaer,  15  Wend.  Y.  S.  C.)  559. 

(N.  Y.)  897 ;  Rex  t/.  Brown,  16  Viner's  »  Aldred's  Case,   9    Coke,  59 ;   19 

Abr.  88 ;  10  Car.  B.  R.  Viner's  Abr.  27. 
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a  trade  or  otherwise  that  impairs  the  comfortable  enjoyment  of 

life,  by  sending  offensive  smells  over  the  premises  of  another.^ 

>  Knight  «.  Gardner,  19  L.  T.  (N.  S.)  C.)  244,  liTezyHrtable ;  Shaw  v.  Cnmis- 
678,  deodorising   night   soil ;  Bex  v.  kej,  7  Pick.  (Maaa.)  76,  stagnant  water 
Neil,  2  C.  &  P.  485,  varnish  works  ;  in  ditch;  Rex  v.  Pappineaa,  2  Strange, 
Raz  V,  Gross,  2  C.  &  P.  483,  slaaghter-  686,  tannery :  Rex  7.   White,  1  Bar- 
house;  Rex  V.  Watts,  2  C.  &  P.  486,  rows,  833,  chemical  works:  Broadbent 
slaughter-hoose;  CatUn  v.  Valentine,  0  v.  Imperial  Gas  Co.,7  De  G.  ,M.&  G.  496, 
Paige's  Ch.   (N.   Y.)   575,    slaoffhter-  gas-works ;  Watson  v.  Gas  Co.,  4  Upper 
hoase;  Peck  v.  Elder,3  Sandf.  (N.  Y.S.  Canada  Rep.  168,  gas-works  ;   R^s 
C.)126,  fat  boiling;  Howard  o.  Lee,  id.  «.    Bruce,    18    Lower    Canada,    §13; 
281,  soap  boiling  ;  Dubois  v.  Budlong,  Regina  «.  Micklin,  6  W.  W.  A.  B.  L. 
15  Abb.   Pr    (N.  Y.)  445,  fat  boiling ;  68  (Victoria),  bone  mill;  Smith  v.  Hum- 
Blunt  V,  Hay,  4  Sandf.  Ch.  (N.  Y.)  862,  bert,  2  Kerr  (N.  B.),  602.  privy ;  Mc- 
soap  boiling;  Prescott's  Case,  2  City  Cready  z^.  McBroom,  82  Jur.  (Sc.)  184, 
Hall    Recorder  (N.  Y.   C.    P.),   161;  piff-sty ;  Pentland  v.  Henderson,  27  id. 
Richards'  Case,  6  id.  61  ;   Cropsey  v.  241,  slaughter-house  ;  Commonwealtli 
Murphy,  1  Hilt.  (N.  Y.  C.  P.)  126,  fat  v.  Upton.  6  Gray  (Mass.),  473.  slaugh- 
boiling,  Morris  «.  Brower,  Anthon's  ter-house;  Pedieo.  Swinton,  McL.  & 
N.  P.(N  Y.)368;  Pottstown  Gas  Co.  R.  1018,  slaughter-house;   Tiotter  t>. 
V.  Murphy,  30    Penn.    St.   257,   gas  Famie.  5  W.  S.  (Sc)  649,  whale  blab- 
works  ;  Columbus  Gas  Co.  v.  Freeland,  ber  ;  Rooker  t.  Perkins,  14  Wis.  79, 
12  Ohio  St.  802,  gas- works ;  Rogers  v.  stagnant   water ;    Commonwealth   v. 
Barker,  31  Barb.  (N.  Y.  S.  C.)  447;  Webb.  6  Band  (Va.),  726.  stagnant  wa. 
Hackney  v.  State,  8  Ind.  404,  slaugh-  ter  ;    Stephen    «.     Commonwealth,  3 
ter-house;   Kirkman    v.    Handy,   11  Jjeigh  (Va.),  750,  stagnant  wat«r:  Com. 
Humph.    (Tenn.)    406,  livery-stable;  «.  Van  Sickle, 4  Penn.  L.  J.  104,  pig- 
Burditt  9.   Swenson,  17   Texas,  480,  stj;  Miller  «.  Truehart,  4  Leigh  (Va.\ 
1  i  very -stable ;  Douglass  f>.  State,  4  Wis.  5o0,  stagnant  water;  Green  «.  Savannali, 
387,  stagnant  water;  Commonwealth  6  Ga.  1,  stagnant  water;  Norwood  v. 
V.  Galli^her,  1   Allen   (Mass.),   502;  Dickey,  18  Ga.  528;  Coker  z^.  Biige,  9 
AshbrooK  t.  Commonwealth,  1  Bush  Ga.  ^,    livery-stable  ;   Harrison  0. 
(Kv.),  130, slaughterrhouse;  Common-  Brooks,   20    Ga.   587,    livery-stable: 
wealth  V.  Biown.  13  Mete.  (Mass.)  365,  Bishop  o.  Banks.  38  Conn.  121,  slaugh- 
neat's  foot  oil ;  Ellis  9.  State,  7  Black-  ter-house  ;  Whitney  v.  Bartholomew, 
ford  (Ind.)  584, slaughter-house;  Reed  21  Conn.  218,  blacksmith  shop ;  Smith 
V.  People,  1  Parker's  Cr.  (N.  Y.)  481.  v,  McConathy,  11  Mo.  517,  distillenr ; 

grivy  ;  Coker  v,  Birge,  10  Ga.  386,  Neal  v.  Henry,  Meigs  (Tenn.),  17,  stag- 
very-stable;  Story  v.  Hammond,  4  nant water;  Attorney .GenersJ «. Stew- 
Ohio  876  ;  Taylor  v.  People,  6  ard,  20  N.  J.  Eq.  415,  slaughter-house  ; 
Parker's  Cr.  (N.  Y.)  847,  slaughter-  Cleveland  «.  Qtizens'  Gas-light  Co., 
house ;  Munson  9.  People,  5  id.  16,  20  id.  201,  gas-works  ;  Mann  Mfg 
mill  dam ;  State  «.  Payson,  87  Me.  Co. «.  Van  Eeuren,  28  N.  J.  Eq.  255. 
361,  pig-sty;  People  v.  Gas  Co..  64  Barb,  pondrette  works;  Fliffht  v.  Thomas, 
(N.  Y.  S.  C.)  55,  gas- works;  Regina  10  Ad.  &E1.500,manu»ctureofmixeii; 
«•  Wigg.  3  Ld.  Raym.  1168,  pignsty  ;  Rex  v.  Pedly,  1  Ad,  &  El.  822,  privy; 
Morley  v.  Pragnell,  Cio.  Car.  510,  Dana  v,  Valentine,  5  Meto.  (Mass.)  8, 
tallow  chandler  ;  Allen  v.  State,  84  soap  and  candle  manufkctory ;  Robertii 
Texas,  230,  tallow  factory ;  Francis  v.  Clarke,  18  L.  T.  (N.  S.)  40.  brick 
V.  Schoellkopf,  58  N.  Y.  152.  tan-  kiln  burned  with  coal  mixed  with  ani- 
nery ;  Rex  «.  Pierce,  2  Shower.  827,  mal  matter;  Grindley  o.  Booth,  13  L. 
soap  boiling ;  Meigs  o.  Lister,  28  N.  J.  T.  (N.  S.)  460.  boiling  horse  flesh  and 
Eq.  100,  bone  boiling;  Fay  v.  Whitman,  carrion  ;  Pinckney  v,  Ewens,  4  L.  T. 
100  Mass.  76,  slaughter-house ;  Com-  (N.  S.)741,  tannery;  Manhattan  Gas  Co. 
monwealth  v.  Kidder,  107  Mass.  188,  «.  Barker,  86  How.  Pr.  (N.  Y.  238,  gas- 
petroleum  refinery ;  Brady  «.  Weeks,  works ;  Ilhodes  «.  Whit^ead,  37 
8  Barb.  (N.  Y.  S.  C.)  157,  slaughter-  Texas,  804,  stagnant  water  ;  Styan  v, 
house ;  Dargan  v.  Waddill,  0  Ired.  (N.  Hutchinson,  2  Selwyn,  1047,  tobacco 
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Seo.  599.  Xqjiizy  to  prop«rty  or  ita  moioYwamLt^  tlia  tMt  of  luiiBanoo  from 

nozioiu  trade Without  stopping  to  ennmerate  farther  in  detail  the 

particular  trades,  or  uses  of  property,  which  have  been  held  nui- 
sances upon  a  special  state  of  facts,  I  will  state  here,  that  any 
use  of  property,  or  a/ny  trade,  that  corrupts  the  atmosphere  with 
smoke,  noxious  vapors,  noisome  smells,  dust  or  other  substances, 
or  gases  producing  injury  to  property  or  to  health,  or  impairing 
the  comfortable  enjoyment  of  property,  is  a  nuisance,  and  it  is  a 
matter  of  small  consequence  at  law,  whether  it  has  ever  been  held 
a  nuisance  before  or  not ;  if  it  amounts  to  an  actual  invasion  of 
another's  right,  it  is  actionable,  even  if  it  has  never  previously 
been  the  subject-matter  of  an  action.  At  law,  every  case  stands 
or  falls  upon  its  own  merits,  and,  if  the  special  facts  establish  the 
nuisance,  it  will  be  so  held,  although  never  so  held  before  ;  and 
if  they  do  not  clearly  establish  the  nuisance,  the  action  must  fail, 
although  that  particular  use  of  property  has  been  held  a  nuisance 
in  a  thousand  instances. 

mUl ;  Aldred'8  Case.  9  Coke.  50.  pig-  Hillcoata,  13  id.  (Sc.)  424.  preparing 
wtj,  dye-house;  Walter  «.  Selfe,  4  blood  for  PraBsian  blue;  CommoD- 
Eng.  Law  &  Eq.  20,  Tapors  from  brick  wealth  v.  Reed,  84  Penn.  St  275.  stag- 
kiln  ;  R.  R.  Co.  V,  Qrabill,  50  111.  241,  nant  water ;  Harris  v.  Thompson.  9 
cattle  pens  ;  Morley  v,  Praffnell.  Cro.  Barb.  (N.  T.  S.  C.)  350,  stagnant  wa. 
Oar.  510,  tallow  furnace ;  Kex.  v,  Moi^  ter ;  Pickard  v.  Collins,  28  id.  444.  of- 
TiB,  Ventris.  26,  brewery  ;  Kennedy  v,  fenaive  smells  from  bam  ;  People  v, 
Phelps,  10  La.  Ann.  227,  place  for  cur-  Townaend,  8  Hill  (N.  T.),  479,  stagnant 
ing  hidee ;  Com.  t'.  Rumford  Chemical  water;  State  v.  Stouffhton.  5  Wis. 
Works,  16  Gray  (Mass.),  281 ;  Attor-  291,  stagnant  water ;  Sdiuster  u  Board 
ney'Generalv.Steward,20N.  J.Eq.415,  of  Health.  49  Barb.  (N.  Y.  S.  C)  450, 
slaughter-house,  blood  from  which  en-  slaughter-house  ;  Savage  o.  Board  of 
ten  stream ;  Rex  «.  Pedly,  1  Ad.  &  Health.  88  id.  844.  depositing  manure; 
El.  822,  privy;  Scott  v,  lieith  Com-  Rochester  v,  Collins,  12  id.  659,  de- 
missionera  of  Police,  4  F.  1068  ;  Hart  cayed  Tegetables  near  dwellings ;  How- 
V.  Taylor,  4  Mur.  (Sc.)  818  ;  Glasgow  ell  v.  McCoy,  8  Rawle  (Pa.),256.poUu- 
Water-works  Co.  v,  Aird,  18  F.  C.  tion  of  water  and  offensive  smell  from 
(Sc)  115.  glue- works  ;  Colville  o.  Mid-  tannery;  Beach «.  People,  11  Midi.  106, 
dletown,  19  id.  (Sc)  889,  glue- works ;  stagnant  water ;  "Wolcott  v,  Melick, 
Balleny  v.  Comb,  17  if  (Sc.)  159,  11  N.  J.  Eq.  204 .  States^.  Wilson,  48 
burning  black  ashes  of  soap  :  GuUick  N.  H.  898,  slaughter-house ;  State  v. 
V.  Tremlett,  20  W.  R.  858,  burning  Shelbyville,  4  Sneed  (Tenn.),  176, 
horses' hoofs ;  Knight  «.  Gardner,  19  slaughter-house;  Douglass e.  State.  4 
L.  T.  (N.  8.)  678,  deodorizing  night  Wis.  887 ;  Baboock  «.  N.  J.  Stock  Yard 
soil ;  Kelt  z/.  Lindsay,  17  F.  C.  (Sc.)  Co.  .20  N.J.  Eq.296,a  warehouse  for  stor- 
677,  slaughter-house ;  Amot  v.  Brown,  ing  guano;  Ruff  v.  Phillips,  50  Ga.  130, 
1  Stuart  (Sc),  694,  candle  factory  ;  Far-  a  privy  that  oorrupta  the  water  of  a 
quhar  v.  Watson.  17  F.  C.  (Sc.)  692,  well ;  Wahle  v.  Reinbach,  76  111.  822. 
preparing  tripe ;  Charity  v.  Riddle,  14  lime  kiln  ;  Slight  v.  Gutzlaff,  85  Wis. 
id.  (Sc)  297,  glue- works  ;  Jamieson  v,  675. 
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Sbo.  600.  R— 1  tBjqry  eiinntltl  —  It  is  not  every  trifling  impr^- 
nation  of  the  atmosphere  that  creates  a  nmsance.  There  are 
many  uses  of  property,  for  the  ordinary  purposes  of  life,  that 
produce  more  or  less  of  discomfort,  and  where  these  are  necessary 
incidents  of  the  ordinary  use  of  property,  and  are  only  occasional, 
and  produce  no  real  or  substantial  damage,  they  must  be  borne 
with  as  results  that  cannot  reasonably  be  avoided.  But  where, 
even  in  tlie  use  of  property  for  ordinary  purposes,  the  ill  results 
are  of  sl  permanent  or  frequent,  rather  than  of  an  ocoasionak 
character ;  or  where  the  ordinary  use  is  unreasonable,  in  view  of 
the  location  and  the  rights  of  others,  the  use  is  a  nuisance.'  So, 
too,  the  damage  must  be  real  VLOtfa/ncifuL^  not  a  mere  annoyance 
to  a  person  of  fastidious  tastes  and  habits,  but  such  sensible  and 
real  damage  as  Sk8en8iMej>er8on^  if  subjected  to  it,  would  find  in- 
jurious to  him.' 

Sbo.  601.  Time  as  an  element  ~  It  is  a  mere  question  of  injury 
to  a  right.  If  a  substantial  right  is  invaded,  time  is  not  an  ele- 
ment to  be  considered,  so  far  as  the  right  of  recovery  is  concerned, 
but  is  of  importance  upon  the  question  of  damages.*  In  Hass  v. 
BuUer^  it  was  held,  that  works  emitting  dense  volumes  of  smoke, 
laden  with  cinders,  in  a  populous  locality,  where  the  smoke  and 
cinders  fell  upon  adjoining  dwellings  and  penetrated  them,  pro- 
ducing material  annoyance  and  discomfort,  were  a  nuisance,  and 
should  be  restrained  as  such,  even  though  they  were  thus  used 
only  two  or  three  times  a  month,  and  then  only  for  an  hour  or 
two  each  time.* 

In  AUomey-Qeneral  v.  Sheffield  Qae  Co,^  a  bill  was  bronght 
by  the  attorney-general,  to  restrain  the  defendants  from  taking 
up  the  pavements  in  Sheffield,  and  digging  trenches  therein,  for 
the  purpose  of  laying  down  gas-pipes,  for  the  purpose  of  supply- 
ing the  town  with  gas.     It  appeared  that  the  defendants  contezn- 

1  Fay  V.  Whitman,   100  Mass.  76  ;  *  Attomey-aeneral  i».  Sheffield  Gas 

Pickard  ©.  Colling.  28  Barb.  (N.  Y.)  Co.,  23  Eng.  L.  &Ba.  200. 

444 ;  Robinson  «.  Baugh.31  Mich.  290.  *  4  C.  B.  Green  (N.  J.),  204 

« Scott  fl.  Firth,  10  L.  T.  (N.  S.)a40 ;  » In  Commonwealth  v,  Gallagher,  1 

Walter  o.  Selfe,  4  Eng.  L.  &  Eq.  20 ;  Allen  (Maas.),  5^,  it  was  held,  that 

Cleveland  v.    Citizens'  G^s-light  Co.,  the  maintenance  of  a  nuisanoe  for  oi^j 

20  N.  J.  Eq.  201 ;  Rex  «.  Tindall, 6  Ad.  two  hoars  is  actionable. 

&  El.  148.  •  10  Eng.  L.  ft  Eq.  689. 
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plated  laying  down  abont  seventy  miles  of  pipe,  which  would  ne- 
cessitate the  digging  of  trenches  in  nearly  all  the  streets  in  the 
town.  It  was  claimed,  by  the  defendants,  that  they  would  not 
have  apy  part  of  one  street  open  over  two  days  at  a  time,  and 
usually,  not  over  two  hours,  and  that  the  inconvenience  would 
thus  be  small  and  trifling. 

Sir  G.  J:  Tttkneb,  L.  J.,  in  delivering  an  opinion  denying  the 
injunction,  among  other  reasons  for  denying  the  relief  prayed 
for  in  the  bill,  said :  ^^  As  to  laying  down  the  pipes,  that  is  a  case 
of  mere  temporary  inconvenience,  for  when  the  pipes  are  laid 
down  the  work  which  has  been  done  is  entirely  completed,  it  is 
done  once  for  all.  *  *  *  The  inconvenience  will  be  tem- 
porary, applying  only  to  a  particular  part  of  the  town,  not  affect- 
ing the  general  body  of  the  inhabitants  to  any  extent  that  will 
render  it  inconvenient."  Thus  it  will  be  seen  that  the  court  in 
this  case  proceeded  upon  the  ground  that  ii7ne  is  to  be  considered 
upon  the  question  of  granting  an  injunction  to  restrain  a  nui- 
sance, and  that,  indeed,  it  is  a  question  to  be  considered  in  deter- 
mining whether  any  nuisance  has  beien  created.  Kinonr  Bruce, 
L.  J.,  combatted  this  position  of  a  majority  of  the  court  in  an 
able  opinion,  in  which  he  laid  down  the  doctrine  that  time  is  not 
an  element  in  determining  the  question,  but  that  the  real  ques- 
tion to  be  considered  is,  whether  the  rights  of  individuals  or  the 
public  have  been  violated.  This  case  was  heard  in  February, 
1853,  and  the  defendants  having  commenced  operations,  an  indict- 
ment was  obtained  against  them  for  creating  a  public  nuisance 
by  obstructing  the  public  streets,  and  a  verdict  of  guiUy  was 
rendered  against  them.  Upon  appeal  the  question  was  heard  in 
Queen's  Bench  in  June,  1853,  and  the  verdict  was  sustained,  the 
court  holding  that  even  a  temporary  obstruction  of  the  streets 
for  purposes  not  incident  to  their  use  is  an  indictable  nuisance. 

Sec.  602.  Ptlvato  aotlomi  for  Injuries  mutained  from  tundotui  trades 

wbloharepfBblioniiiB«noeB.  — In  the  case  of  nuisances  created  by 
trades  or  uses  of  property  that  c^'eate  a  nuisance  by  the  production 
of  smoke,  noxious  vapors  or  noisome  smells,  which  are  sent  over 
public  streets  as  well  as  the  premises  of  private  individuals,  or 
that  affect  the  premises  of  a  large  number  of  individuals  injuri- 
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ously,  and  thus  become  a  public  nuisance,  the  question  has  been 
much  mooted  whether  private  actions,  for  injuries  resulting  from 
the  works,  can  be  maintained.  It  is  now  well  settled  by  the 
courts,  both  in  this  country  and  England,  that  private  injuries  re- 
sultmg  from  smoke,  noxious  vapors,  noisome  smells,  noise,  or  any 
other  cause  creating  a  public  nuisance,  are  a  proper  ground  for 
private  actions,  and  that  an  interference  with  the  comfortable  eu- 
joyment  of  property  within  the  sphere  of  the  nuisance  is  a  suf- 
ficient special  and  particular  damage,  to  uphold  individual  actions 
for  damages. 

Seo.  603.  &Ti]«  in  FranolB  ▼•  Sdhoellkop^  Ottawa  Oas  Co.  ▼.  Thomp- 
■011,'Wauon  ▼.  Washbom  Iron  Oa  — In  Fro/n^cia  v.  Schodtkopf^ 
Gboveb,  J.,  in  language  at  once  characteristic,  and  pregnant  with 
that  vigorous  common  sense  that  is  evinced  in  all  of  his  opinions, 
thus  disposes  of  this  fallacy :  "  The  idea  that  if,  by  a  wrongful 
act,  a  serious  injury  is  inflicted  upon  a  single  individual,  a  reooverr 
may  be  had  therefor  against  the  wrong-doer,  and  that  if,  by  the 
same  act,  numbers  are  so  injured,  no  recovery  can  be  had  by  any 
one,  w  dbswrd.  This,  stripped  of  its  verbiage,  is  the  ground  of 
the  motion.  It  is  said  that  holding  the  defendant  liable  to  respond 
in  damage  to  each  one  injured  will  lead  to  a  multiplicity  of  suits. 
This  is  true,  but  it  is  no  defense  to  a  wrong-doer  when  called 
upon  to  compensate  for  the  damages  sustained  by  his  wrongful 
act,  to  show  that  he,  by  the  same  act,  inflicted  a  like  injury  upon 
a  large  number  of  persons.  The  position  is  not  sustained  by  any 
authority.  *  *  *  The  rule  is  that  one  erecting  or  maintain- 
ing a  common  nuisance  is  not  liable  to  an  action  at  the  suit  of 
one  who  has  sustained  no  damage  therefrom,  except  such  as  is 
common  to  the  entire  community,  yet  he  is  liable  at  the  suit  of 
one  who  has  sustained  damage  peculiar  to  himself,  no  matter  how 
numerous  the  persons  may  be  who  have  sustained  this  peculiar 
damage,  each  is  entitled  to  compensation  for  his  injury."  The 
action  in  this  case  was  for  injuries  arising  fix>m  noxious  smells 
emitted  from  the  defendant's  tannery." 

1  53  N.  T .  162.  snap,  16  East,  196,  exhibita  equal  sever- 

*  The    opinion    of    Lord    Ellbn-    ity  in  dispoeing  of  a  Bimilar  qaeetioiL 
BOROUGH  in  the  case  of  Bex  «.  Dew-    See  ifnifra^  sec  588. 
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In  OtUma  Oas  Co.  v.  Thompson^  the  action  was  broaght  to 
recover  for  damages  sustained  by  the  plaintiff  in  conseqaence  of 
the  discomfort  produced  in  the  occnpancy  of  his  premises  by  rea- 
son of  the  noxious  smells  arising  from  the  defendant's  gas  works. 
It  was  shown  that  the  works  were  a  public  nuisance,  and  it  was 
objected  to  a  recovery  that  an  action  for  private  damages  could 
not  be  maintained,  in  that,  discomfort  produced  in  the  occupancy 
of  the  premises  was  not  such  special  damages  as  entitled  a  private 
person  to  maintain  an  action.  But  the  court  held  that  the  action 
cavld  be  maintained,  and  that  the  rendering  of  one's  dwelling 
uncomfortable,  by  sending  into  it  noxious  smells  from  a  public 
nuisance,  is  a  special  injury  such  as  is  not  common  to  ^1  the 
public. 

In  Wesson  v.  WasMmm  Iron  Co.^  the  same  qnestion  arose  in 
an  action  for  an  injury  to  the  enjoyment  of  an  inn,  by  sending 
into  it  smoke  and  dust  from  the  defendant's  iron  works.  It  was 
shown  that  the  works  were  a  conmion  nuisance,  and  it  was  in- 
sisted that  no  recovery  could  be  had  for  private  damages  sustained 
by  the  plaintiff  therefrom  in  the  manner  charged  in  the  dedara- 
tion.  But  the  court  held  that  the  action  was  maintainable,  and 
in  a  very  able  and  exhaustive  opinion  laid  down  the  doctrine, 
that  injuries  to  the  comfortable  enjoyment  of  real  property  from 
a  public  nuisance  created  by  smoke,  noxious  vapors  or  noisome 
smells,  raised  such  special  SLud  pn^ioular  injuries  as  would  sus- 
tain a  private  action.* 

■  39  HI.  598.  has  been  adopted  bj  the  coarte  ever 

*  18  AUen  (Maas.),  96.  since,  as  oontrolUnf  this  question.  He 

>In  Catlin  v.  Valentine,  9  Paige  (S.  said,  **  Every  individaal  may  maintain 

Y.),  675,  a  private  action  was  snstained  an  action,  or  file  a  bill  in  respect  of  a 

for  injaries  from  a  pablic  nuisance,  public  nuisance,  provided  he  sustains 

after  the  defendant  had  been  indicted  any  particular  damage.     The  public 

therefor.    See  8  Johns.  Gas.  91.  Mills  and  the  private  right  nave  nothing  to 

V,  HaU,  9  Wend.  (N.  Y.)  316,  where  do  with  each  other.     Supposing  the 

the  very  ground  upon  which  the  ac-  nuisance  complained  of  in  this  bill  u 

tion  was  upheld,  was  that  the  nuisance  a  public  nuisance,  it  is  a  private  nui- 


vate  action  for  injuries  arising  from  Jury  from  a  public  nuisance  may  sue 

smoke,  which  was  a  public  niiisance,  in  respect  of  it,  but  when  the  subject 

was  sustained,  and  Mr.  Knight  Bruob,  of  the  complaint  ia  merely  a  publie 

afterward  vice-chancellor,  in  his  argu-  wrong,  an  hiformation  must  be  filed 

ment,  laid  down  the  doctrine  which  by  the  attorney-general." 
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In  Peoh  v.  Elder^  an  action  for  an  injunction  at  the  suit  of 
private  persons  was  maintained^  and  a  perpetnal  injunction  granted, 
even  though  the  nuisance  was  public,  and  even  though  the  de- 
fendant was  indicted  and  fined  therefor,  after  the  bringing  of  the 
bill,  and  before  the  final  hearing. 

Sec.  604.  RuU  In  SolUu  V.  x>eBeld.  —  In  SoUau  V.  DeHdi^  the 

question  of  the  right  of  an  individual  to  maintain  an  action  for 
private  damages,  resulting  to  him  from  a  pubUc  nuisance,  was 
thoroughly  discussed  by  Kindebsley,  Y.  C,  and,  after  an  exhaust- 
ive review  of  all  the  English  authorities,  he  lays  down  the  doc- 
trine that,  where  a  person  sustains  a  special  damage  from  a  pub- 
lic nuisance,  whether  by  noise  (as  in  the  case  he  had  in  hand)  or 
smoke,  noxious  vapors  or  noisome  smells,  or  any  other  cause,  he  may 
maintain  an  action  therefor,  no  matter  how  many  may  have  sus- 
tained a  like  injury. 

Sec.  605.  Special  ftpjnxlM  defined— This  doctrine  is  not  at  all  in 
conflict  with  the  rule  that  "  no  man  can  have  a  private  action  for 
an  injury  that  is  common  to  all  the  public ; "  for,  in  sach  cases, 
the  injury  is  not  common,  and  cannot,  by  any  process  of  reason- 
ing, be  said  to  be.  A  person  residing,  or  having  a  place  of  busi- 
ness, within  the  immediate  sphere  of  such  a  nuisance  sustains  in- 
juries which  the  rest  of  the  public,  who  merely  suffer  an  annoy- 
ance when  casually  coming  in  contact  with  it,  do  not  sustain. 
Persons  owning  property  within  the  sphere  of  the  nuisance  sus- 
tain that  damage  which  is  incident  to  the  deterioration  of  property 
in  such  localities  and  from  such  causes,  and  those  residing  or  doing 
business  there  are  subjected  to  a  degree  of  annoyance  and  personal 
discomfort  which  is  far  in  excess  of  that  sustained  by  other  mem- 
bers of  the  public.  To  them,  and  each  of  them,  no  matter  how 
numerous,  the  nuisance  is  ^;>m)cr^  as  well  as  public.  It  inflicts 
upon  them,  in  all  respects,  all  the  injury  requisite  to  enable  them 
to  maintain  an  action ;  and  the  fact  that  many  more  persons  are 
similarly  situated  in  reference  to  the  same  nuisance  in  no  meas- 
ure operates  to  deprive  them  of  their  remedy.  If  they  sit  idly 
by,  and  allow  the  injury  to  go  on,  to  be  continued  for  a  period  of 

>  8  Sandf.  (N.  T.)  126.  <  0  Eng.  L.  ft  Eq.  104. 
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twenty  yeaxiSy  their  estates  have  become  burdened  with  a  servi- 
tude  in  favor  of  the  wrong-doer,  who,  by  reason  of  having  in- 
jured a  multitude  of  persons,  has,  if  the  contrary  doctrine  was  to 
be  held,  tied  the  hands  of  each  s^nd  all  of  them,  and  compelled 
them  to  allow  their  estates  to  be  burdened  with  an  easement  in 
his  favor.  Such  is  not,  and  never  has  been,  the  law.  All  the 
casefi,  from  Motley  v.  Pr(kgnell^  down  to  the  present  time,  have 
proceeded  upon  the  ground  that  a  person  owning  property,  or 
residing  or  having  a  place  of  business,  within  the  sphere  of  a 
public  nuisance,  arising  from  smoke,  noxious  vapors  or  noisome 
smells,  thereby  sustain  a  upeciai  and  jfHirtiotdar  damage,  apart 
from  the  rest  of  the  public,  that  would  uphold  an  action  for  pri- 
vate damages.  In  Morley  v.  Prognell^  the  tallow  factory,  from 
whidi  the  injury  proceeded,  was  situated  upon  a  public  street  in 
London,  and  was  clearly  a  public  and  indictable  nuisance ;  yet  an 
action  was  upheld  for  the  private  injury  sustained  by  the  plaintiff 
in  the  loss  of  his  guests,  and  no  question  was  raised  as  to  his  right 
of  recovery,  because  the  injuiy  arose  from  a  public  nuisance. 

Sbo.  606.  Rnie  inRex  ▼•  Pciwwuip.— In  the  case  of  The  King  v. 
Demenajp^  which  was  an  indictment  for  maintaining  a  steam- 
engine  with  a  furnace  for  burning  coal,  whereby  the  air  was 
charged  with  smoke  and  noxious  smells,  to  the  serious  annoyance 
of  the  inhabitants,  on  a  motion  to  set  aside  a  rule  for  the  taxation 
of  costs  in  favor  of  the  party  aggrieved  by  the  nuisance,  it  was 
insisted  that,  this  being  a  public  nuisance,  no  one  could  be  said  to 
be  specially  grieved  thereby.  In  disposing  of  this  question.  Lord 
Ellbhbobouoh  said :  ^^  I  did  not  expect  that  it  would  have  been 
disputed  at  this  day,  though  a  nuisance  may  be  public,  yet  that 
there  may  be  a  special  grievance  arising  out  of  the  common  cause 
of  injury,  which  presses  more  upon  pa/riicula/r  individuals  than 
upon  others  not  so  immediately  within  the  influences  of  it. 
In  the  case  of  stopping  a  conunon  highway,  which  may  affect  all 
the  subjects,  yet,  if  any  person  sustains  a  special  injury  from  it, 
he  has  an  action.  This  must  necessarily  be  a  special  grievance 
to  those  who  live  within  the  direct  influence  of  the  nuisance,  and 

>  Cro.  Gar.  510.  *  16  East,  196. 
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are,  therefore,  parties    aggrieved   within  the  statate  allowing 
such  parties  costs." 

Sbo.  607.  Robbins'  OaM.  —  In  Hobinf?  Case^  the  injnrj  to  his 
goods  was  sustained  by  the  maintenance,  by  the  defendant,  of  a 
brewery  upon  a  public  street  in  London,  which  wasclearly  a  pub- 
lic nuisance ;  and  yet  no  question  was  raised,  in  that  case,  as  to 
the  defendants'  right  of  recovery,  because  many  other  traders 
might  have  sustained  a  similar  injury,  and  that  thus  a  multiplicity 
of  actions  would  be  encouraged.  The  plaintiff,  in  that  case,  had 
a  verdict  for]  £60,  and  the  nuisance  was  upon  Bedford  06r66tj 
which  was  fuU  of  traders. 

Seo.  608.  Oenaral  role.— But  without  stopping  to  review  the 
cases,  it  is  now  well  settled  in  the  courts  of  this  country  and 
England,  that  actions  may  be  sustained  for  private  damages  re- 
sulting to  individuals  from  public  nuisances  of  smoke,  vapors, 
noxious  smells,  noise  or  other  cause,  where  by  reason  of  residence 
or  ownership  of  property  within  the  sphere  of  the  nuisance,  they 
are  subjected  to  a  greater  and  different  damage  than  the  rest  of  the 
public* 

Sec.  609.  When  indlotmoits  lie. — Indictments  may  be  maintained 
for  a  nuisance  to  the  public,  by  smoke,  noidous  vapors,  noisome 
smells  or  noise,  where  the  trade  or  use  of  property  .produdog  it 
is  located  in  a  public  place  or  near  a  public  street  or  highway  so 
as  to  prove  offensive  to  the  public  in  the  exercise  of  their  common 
rights.  It  is  not  necessary  that  the  nuisance  should  be  injurious 
to  health,  it  is  sujficient  if  it  is  offensive  to  the  senses,  and  of 

'  16  Viner'a  Abr.  27.  that  the  road  led  to  his  home  aiutahifl 

'  Walter  v»  Selfe,  4  Eng.  Law  8s  Eq.  the  special  claim  for  damages. 

20 ;  Boltaa  d.  De  Held,  9  id.  104  ;  Gas  In  Poweia  v,  Irish,  28  Mich.  489,  the 

Go.  D.  Thompson,  89  HI.  1^;  Francis  plaintiff,  in  passing  over  a  navigable 

«.  Schoellkopf,  58  N.  Y.  156 ;  Wesson  stream  with  rafts  of  lumber,  was  de- 

«.  Washburn  Iron  Co. ,  18  Allen  (Mass.),  tained  bj  the  defendant's  dam,  so  that 

95 ;  Brown  o.  Watson,  47  Me.  161,  in  he  lost  the  sale  of  his  lumber  at  such 

wbich  it  was  held  that  a  person  return-  prices  as  he  otherwise   would  have 

ing  home  over  a  highway  which  has  obtained.    He  recovered  a  verdict  of 

been  obstructed  hy  another,  whereby  $4,000,  the  court  holding  that  although 

he  is  compeUed  to  take  a  more  circuit-  the  nuisance  was  pubuc,  jet  the  de- 

ous  route,  is  entitled  to  recover  the  tention  of  a  person  paflfdne  over  it 

damage  thus  sustained,  and  the  fact  with  his  property  was  bu(£   special 

damage  as  would  uphold  an  action. 
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such  a  character  as,  if  applicable  to  aa  individnal  only,  would 
uphold  a  private  action  for  damages.^ 


Sec.  610.  ppiiiloiuiof  wftn— — ■,  ■dmlmrihlis  wJMn.  —  To  establish 
the  fact  of  nnisance,  where  the  question  is  whether  the  mainte- 
nance of  a  privy,  pig-stye,  etc.,  emitting  noisome  stenches,  near 
another's  dwelling  or  place  of  business,  is  a  nuisance,  the  opinion 
of  witnesses  who  have  personally  examined  the  premises  and  are 
acquainted,  by  personal  observation,  with  the  effect  which  such 
uses  produce  upon  the  air,  are  competent  to  show  that  the  efflu- 
via from  such  uses  must  necessarily  render  the  plaintiff's  premises 
uncomfortable  as  a  place  of  abode,  or  of  business.*  And  the 
same  principle  applies  to  nuisances  arising  from  other  causes,  as 
from  smoke,  noxious  vapors,  interference  with  waterK50urses,  etc.' 
In  the  case  cited  in  note  two  *  the  nuisance  complained  of  was  a 
privy  and  pig-stye,  erected  near  the  plaintiff's  dwelling,  which,  it 
was  aUeged,  corrupted  the  air  by  the  noiaome  eflauvia  therefrom, 
and  rendered  such  dwelling  uncomfortable  and  unwholesome  for 
himself  and  family.  In  support  of  Ins  daim,  the  plaintiff,  in 
connection  with  other  evidence,  offered  witnesses  who  were  ac- 
quainted with  the  effects  which  privies  and  pig-styes  have  upon 
air  about  them,  and  who  had  examined  the  premises  since  the 
conunencement  of  the  action,  to  testify  to  their  opinion,  together 
with  the  facts  on  which  it  was  based,  that  the  effluvia  from  the 
privy  and  pig-stye  must  make  the  plaintiff's  house  uncomfortable, 
and  the  evidence  was  held  admissible.  To  the  objection  that 
such  witnesses  were  not  professional  men  and  experts,  Butlbb,  J., 
said :  ^'  It  is  obvious  that,  if  the  subject-matter'  was  of  such  a 
character  that  they  coitld  become  experts,  they  were  experts,  and 
as  such  properly  permitted  to  testify.    «    «    «    They  examined 

>  Bex  V,  NeU,  2  C.  &  P.  486  ;  Rex  «.  (N.  T.)  16 ;   Smith  e.  MoConatlij,  11 

Croofl,  id.  488;  Rex  o.  White,  1  Bar.  lio.  517 ;  State  v.  Payson,  87  Me.  861 ; 

383  ;  Taylor  «.  People,  6  Park.  Cr.  (N.  Com.  o.  Reed,  84  Penn.  St.  275  ;  Com. 

Y.)  847 ;  PresooU'B  Case,  2  City  Hall  v.  Kidder,  107  Maes.  188;  Com.  v  Chem- 

Recorder  (S,  YX 161 ;  Richards'  Case,  ical  Works,  16  Gray  (Mass.).  281. 

6  id«  61 ;  Btoaghton  «.  State,  5  Wis.  *  Kearney  v.  Tarrell,  28  Comi.  817. 

291;  Ashbrook  v.  State,  1  Bosh (Ky.),  See  also  S.  P.,  Porter  v.  Peqaonnoe 

189;  Com.  v.  Upton,  6  Gray  (Mass.),  M'fg  Co.,  17  Conn.  249;  Cotkrill  «. 

476;  Com.  «.  Van  Sickle,  4  Penn.  L.  Mydck,  12  Me.  222. 

J.  104  ;  Com.  «.  Wilson,  48  N.  EL  140;  *  Porter  «.  Pequonnoo  Co.,  ante; 

People  «.  Townsend,  8  Hill  (N.  T.),  CottriU  v,  Myrick,  ante. 

479;  Mnnson  v.  People,  6  Park.  Cr.  *  Kearney  v,  Furell,  ante. 
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the  premises  and  testified  to  their  nature  and  condition.  Snch 
knowledge  and  snch  facts  are  within  the  reach  and  observation  of 
ordinary  men ;  and  an  examination  of  the  pr^nises  by  prof es- 
^ion^al  mei^  ^  experts,  a^d  an  opinion  from  them  in  connection 
with  the  facta  would  have  hoen  of  no  more  value  *  *  Opin- 
ion  as  to  the  futwte  and  j>er7rumervt  ofiensiveness  of  the  privy 
and  stye  was  important  and  admissible.  Those  witnesses  were 
as  well  qualified  to  juc|g9  whether  the  privy  and  stye  were  and 
would  continue  to  be  offensive,  and  whether  so  offensive  as  to 
render  the  plaintiff's  house  wcpmfortable,  as  any  witnesses." 


CHAPTEE  EIGHTEENTH. 

l^rOlSB  AND  yXBRAH^ON. 

Sao.  611.  Noise  alone  maj  create  a  noiBfuioe. 

Bbc.  Old.  Trifling  noises  arising  from  lawful  tn468t  exceptional. 

9bc.  ^18.  Noises  from  trades  carrl^  on  at  unreasonable  times. 

9,9c.  614.  Noise  from  livery-stable. 

81BC.  616.  From  cattle-pens. 

Sbo.  616.  From  the  ringing  of  bells. 

Bbc.  617.  Test  of  nuisance  from  noise. 

Qipc.  618.  I>i0tinGtion  between  noises  %^iQg  from  lawful  ^trades  and  noiseB 

created  from  mischieyous  or  maUdous  motives. 
8aa  619.  Nois^  trades  a  nuisance  near  dwellings,  when? 
Sbo.  620.  Blacksmith  shop  near  dwellings. 
Sbo.  621.  Jarring,  varying  or  agitating  noises. 
Sbc.  622.  Noises  from  rolling  mill. 
Sac!  62a.  Noisy  trade  in  part  of  a  dwelling-house. 
Sbc.  624.  Noise  and  vibration  of  a  printing  press  in  dwelling. 
Sbc.  625.  Same  continued. 

Sbc.  627.  Establishment  where  iron  or  steel  is  hanmiered. 
Sbc.  628.  Forge  in  part  of  a  dwelling-house. 
Sbc.  629.  Trip  hanmier. 
Sbo.  680.  '^p  hammer  near  church  and  school. 
Sbc.  681.  Noise  and  yibration  from  railroad  ti^ains. 
Sbc.  682.  Noise  from  musical  instruments. 
9bc.  688.  Music  and  crowds  near  dwelling. 
Sbc.  634.  Rule  in  W^etr  v,  Breifster. 
Sbc.  686.  Dwellings  must  not  be  devoted  ^  use  tor  nqii^  tcsdes,  when  near 

others. 
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8bc.  686.  Ufle  of  part  of  dwelling  for  stable ;  hoiae  from,  when  a  nnliMtioe. 

8bc.  687.  Noise  in  dwellings  nuisance,  when. 

SiBC.  688.  Injnry  most  be  established. 

8bc.  689.  Presenoe  of  other  noisanoes  no  exonse,  bat  locality  and  its  uses  may 
be  shown. 

8bc.  640.  Mere  dimination  of  valae  of  property,  unless  occasioned  bj  unlaw- 
ful uses  of  adjoining  property,  does  not  establish  nuisance. 

Bxc.  641.  Bchool-house  near  dwellings  not  necessarily  a  nuisance. 

8bc.  642.  Bule  in  McKeon  v.  See. 

Sbc.  648.  Injuries  to  churches  and  other  public  buildings  from  noise,  when 
actionable. 

Sbc,  644.  Persons  disturbed,  sustaining  no  particular  injury,  cannot  Tnain^in 
an  action. 

Sbg.  611.  Noise  alone  may  create  a  nuisance.  —  It  is  HOW  well  set- 
tled that  noise  alone,  Tmaccompanied  with  smoke,  noxions  vapors 
or  noisome  smells,  may  create  a  nuisance  and  be  the  subject  of  an 
action  at  law  for  damages,  in  equity  for  an  injunction,  or  of  an 
indictment  as  a  public  offense.* 

In  Crump  v.  LomJbefrt^  that  eminent  English  jurist,  Lord 
KoMiLLT,  said ;  "  With  respect  to  the  question  of  law,  I  consider 
it  to  be  established  by  numerous  decisions  that  smoke,  unac- 
companied with  noise  or  noxious  vapor,  that  tkass  alone,  that 
offensive  vapors  alone,  although  not  injurious  to  health,  may 
severally  constitute  a  nuisance  to  the  owner  of  neighboring  or 
adjoining  property.  That  if  they  do  so,  substantial  damages 
may  be  recovered  at  law,  and  that  this  court,  if  applied  to,  will 
restrain  the  continuance  of  the  nuisance  by  injunction  in  all 
cases  where  substantial  damages  could  be  recovered  at  law.''* 
In  this  case,  the  injury  resulted  from  a  combination  of  smoke, 
noxious  vapors  and  noise,  which  proceeded  from  the  defendant's 
premises,  adjoining  the  plaintiff's,  at  WalsaUj  in  Sk^ff^ordshirey 
where  he  carried  on  the  business  of  manufacturing  iron  bedsteads. 
The  doctrine,  and  indeed  the  lomguage  of  this  case  upon  this 
point,  has  been  adopted  by  several  American  cases,*  and  the 

>  Crump  V,  Lambert,  L.  B.,  8   Eg.  'Elliotsonv.  Feetham,  2  Btng.  N. 

Gas.  469  ;   Dayidson  e.  Isham,  0  N.  J.  C.   184  ;  Boltau  v.  De  Held,  d  Biili. 

Bq.  186;  Rhodes  e.  Dunbar,  57  Penn.  (N.  8.)  188. 

St.  274 ;  6oltau  e.  De  Held,  0  Eng.  ^DAyidson  v.  Ishaih,  9  K.  J.  Eq. 

Law  ft  Eq.  104 :  BoskeU  e.  WhitworA,  186;  Boss  f.  Bhtle^,  4  0.  k.   Green, 

19  WeeUj  Bep.  804.  294. 

*  Crump  V,  tiambert,  L.  B.,  8  Eq. 
Gas.  409. 
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principle  that  nnderlieB  the  doctrine  has  long  been   recognized 
and  acted  on  by  the  court/ 

Sbo.  612.  Trifling nolfles  ariiing  from  Uwfol  IzadM,  eaovptioBaL  — Itis 
not  every  trifling  or  occasional  noise,  such  as  is  incident  to  an  ordi- 
nary use  of  property,  that  creates  a  nuisance.  A  carpenter  may 
pursue  his  trade  at  reasonable  hours  in  any  locality,  and,  in  the  rea- 
sonable exercise  of  his  trade,  in  the  erection  of  buildiogs,  the  noise 
usually  incident  thereto  does  not  create  an  actionable  nuisance,  be- 
cause people  must  yield  somewhat  of  their  rights  that  houses 
may  be  built,  and  some  of  their  quiet  and  repose,  so  desirable  in 
dwellings,  must  be  given  up,  if  they  live  in  towns  or  in  public 
places,  that  business  may  go  on.*  But  he  may  not  establish  a 
shop  for  the  prosecution  of  his  trade  in  the  vicinity  of  dwdlings, 
so  as  to  seriously  disturb  the  quiet  and  repose  of  those  residing 
or  doing  business  in  the  vicinity. 

So  when  a  lawful  trade,  productive  of  noise,  that  is  not  a 
nuisance,  if  confined  to  proper  hours  of  the  day,  is  exercised  so 
near  to  dwellings,  and  at  such  tmitaiMl  and  tmrecuonaiUe  hours  as 
to  disturb  the  rest  of  those  dwelling  there,  it  is  a  nuisance,  and 
as  destructive  to  the  comfort  and  health  of  a  neighborhood  as 
the  most  destructive  vapors  or  smells.* 

Sbo.  613.  Noises  from  trades  oanied  on  at  vaaxtmouMm  times.~In 
Denm8  v.  EcTcka/rdt^  which  was  an  apphcation  to  restrain  a  tin- 
man from  exercising  his  trade  in  a  building  adjoining  the  plaint- 
iffs house,  because  of  the  intense  noise  made  thereby,  and  because 
the  trade  was  exercised  at  unreasonable  hours,  Thompsok,  J.,  said : 
"The  case  in  hand  is  the  shop  of   a  tinsmith  and  sheet-iron 

1  Bmdley  v,  GUI,  Latwrdh,  $9;  Stjan  J.)  186 ;  Fish  «.  Dodge,  4  Denio  (N.  Y.)» 

V.    HutchinBon,    2    Selwyn's  N    P.  811;  Dftrgan  z;.  Waddm,9  Ired.  (N. 

1119;  Bex  v.  Pierce,  2  Shower  327;  Daw-  C.)  244 ;  Martiii  v.  Nutkln,  %  P.  Wms. 

son  V.  Moore,  7  C.  &  P.  25  ;  Fiiih  v,  266 ;  BoBkeUe.  Whitworth,  17  V^.  B. 

Dodffe.  4  Denio  (N.  T.),  811 ;  Bex  v,  804 ;  White  «.  Cohen,  19  Eng.  Law  k 

Smith,  2  Strange,  704;  Com.  v.  Tay-  Eo.  146;  Burditt  v.  Sweneon,  17  Tex. 

lor.SBinn.  (Penn.)  277;  Davidson  v,  4^;  Baptifit  Church  v   R.  B.  Co.,  5 

Iflham.  1  Stockt.  (N.  J.)  186.  Barb.  (N.  Y.  &  C)  79 ;  BaptiBt  Choxch 

'Duncan  v.  Hayes,  22  N.  J.  £q.26 ;  v.  B.  B.  Co.,  6  id.  818 ;  Soltau  v.  De 

Gaunt  V,  Finney,  L.  B.,  8  Ch.  App.  8,  Held,  9  Eng.  Law  &  Eg     104 ;  Spar- 

4  Moak's  Eng.  Rep.  718.  hawk  e.  tJidon  B.  B.,  Phila.  Leg.  Int. 

*  Bradley  V.  GUI.  Lutwych,  69;  Mum-  (Penn.)  Not.  22,  1867;  54  Penn.  St. 

ford  V,  Oxford,  etc,  B.  Co.,  1 H.  ft  N.  401 . 

84 ;  Davidson  v.  I8ham,  1  Stockt.  (N.  «  8  Grant  (Penn.  St.),  890. 
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worker,  who,  it  Beems,  has  erected  his  shop,  a  yeiy  loose,  ^in 
building,  made  of  boards,  some  eight  feet  from  the  back  build- 
ing and  sleeping  rooms  of  the  complainant,  and  there  carries  on 
work,  generallj  beginning  in  the  morning  before  or  by  daylight, 
and  resaming  it  again  in  the  evening  at  or  about  eight  o'clock 
and  keeping  it  up  till  eleven  o'clock  at  night,  having,  generally, 
employment  elsewhere  during  the  day.  The  noise  of  hammering 
and  pounding  in  such  an  establishment,  we  well  know,  is  usually 
very  great,  and  the  affidavits  describe  it  as  intolerable  in  this  in- 
stance; so  much  so,  that  the  complainant  and  his  family  can 
hardly  hear  each  other  converse ;  have  been  compelled  to  aban- 
don their  chambers  next  to  the  shop,  and  are  every  night  and 
morning  deprived  of  their  rest  by  the  persistent  hammering  of 
the  defendant.  *  «  «  I  have  no  doubt  that  these  noises  are 
a  nuisance,  if  a  nuisance  can  be  created  by  such  means.  *  *  * 
We  have  many  cases  in  the  books,  English  and  American,  of  re- 
coveries against  lawful  establishments,  manu&ctories  and  the  like, 
on  account  of  annoyances  from  noise.  .  Such  recovery  could  only 
be  had  on  the  ground  of  nuisance." 

^Bo.  614.  Noise  from  Uvary-ftable. — — ^In  Dwrgcm  v.  Woddiliy 
an  action  was  brought  against  the  defendant  for  injuries  result- 
ing from  the  noise  made  by  the  defendant's  horses  by  stamping 
at  night  In  his  livery-stable,  situated  near  the  plaintifPs  dwelling. 
A  verdict  was  rendered  for  the  plaintiff,  which  was  upheld  by  the 
court  on  appeal. 

6bo.  615.  Ttom  oatOa-peuk-^In  Bishop  v.  JBankSy*  the  plaintiff 
brought  an  action  for  damages,  among  other  causes,  arising  from 
the  noise  made  by  the  bleating  of  calves  and  other  animals  at 
night  in  the  cattle-pen  of  the  defendant,  near  the  plaintiff's 
dwelling,  by  reason  of  which  his  family  was  disturbed  and  broken 
of  its  rest.     The  court  held  that  this  was  an  actionable  nuisance/ 

■Daigan  «.  WaddiU,  9  Ired.  (N.  C.)  dition  of  the  pens  and  tbe  sickening 

244.  and  fetid  nuitter  therein,  and  the  un- 

*  88  Conn.  121.  healthy  effluvia  therefrom  were  annoy- 

*In  Ohio,  etc.,  R.  R.  Co.  «.  Simon,  ing  to  the  Bensea  and  injurious  to  the 

40  Ind.  278,  the  plaintiff  was  proprie-  health  of  the  plaintiff  and  his  famUy 

tor  of   a  hotel,  and  the    defendant  and  guests, and  destroyed  his  business 

maintained,  adjoining  thereto,  cattle-  and  the  use  and  enjoyment   of   his 

pens,  containing  hogs  and  cattle,  which  premises,  and  it  was  held  that  this  con- 

vy  their  noises,  and  the  filthy  con-  stituted  an  actionable  nuisance. 
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Seo.616.  From Um ringing  of  Mill. --In iSi^fto^ 

is  jiiBtly  regarded  as  a  leading  case  upon  the  law  of  nnisanoee  as 
applicable  to  noise,  the  defendant  was  restrained  from  ringing 
the  bells  of  a  church  in  a  building  adjoining  the  plaintiffs  dwdl- 
ing-house,  upon  the  ground  that  the  noise  of  the  bells  was  a  nui- 
sance to  the  plaintifi  and  his  family.     The  facts  of  the  case  were 
briefly  as  follows :  The  plaintiff  was  the  tenant  for  an  miezpired 
term  of  a  part  of  a  mansion-house,  which  was  divided  into  two 
dwellings,  with  no  party-wall  between  them.    That,  in  1848,  the 
other  dwelling-house  was  purchased  and  converted  into  a  church, 
called  the  "  St.  Mary's  Catholic  OhapeL"     A  wooden  frame  was 
erected  on  the  roof  of  the  house,  and  a  bell  was  placed  therein, 
which  was  rung  five  days  in  the  week,  five  times  each  day,  and 
continued  for  about  ten  minutes  at  each  ringing,  and  commenced, 
usually,  as  early  as  five  o'clock  in  the  morning.     In  May,  1851, 4 
church,  capable  of  holduig  four  hundred  persons,  was  erected  on  the 
ground  attached  to  the  premises  so  used  as  a  chapel,  with  a  steeple 
one  hundred  feet  high,  in  which  six  bells  were  placed,  and,  on  oc- 
casions when  the  church  was  open,  were  rung  nearly  the  whole 
day.     In  June,  1851,  the  plaintiff  brought  a  suit  at  law  against 
the  defendant  for  the  nuisance,  and  recovered  a  verdict  of  40«. 
damages.    Upon  this  state  of  facts,  Eindebslet,  Y.  0.,  granted 
an  injunction  restraining  the  defendant,  who  was  the  superintend- 
ent of  the  religious  ceremonies  carried  on  in  the  church,  from 
ringing  the  bells  so  as  to  occasion  any  nuisance,  annoyance  or 
disturbance  to  the  plaintiff's  family  residing  in  the  dwelling- 
house  mentioned  in  the  bill.    In  commenting  upon  the  annoyance 
arising   from   the  ringing  of  bells  in  a  building  located  with 
reference  to  a  dwelling,  as  the  dwelling  in  this  case  was  to  the 
church  in  which  the  bells  complained  of  were  rang,  he  said: 
"  Now  a  chime  of  bells  may  be,  and  no  doubt  is,  an  extreme  nui- 
sance, and  perhaps  an  intolerable  nuisance  to  a  person  who  lives 
within  a  very  few  feet  or  yards  of  those  bells ;  but  to  a  person 
who  lives  at  a  distance  from  them,  although  he  is  within  reach  of 
the  sound,  though  he  is  within  the  sphere  of  their  operations, 
within  the  influence  of  their  effect,  so  far  from  it  being  a  nuisance, 

>  9  Eng.  L.  A  Eq.  104. 
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an  inconvenience,  it  may  be  a  positive  pleasure."  *  An  interest- 
ing case,  involving  questions  almost  identical  with  those  involved 
in  the  case  last  dted,  has  recently  been  heard  before  the  Court 
of  Common  Pleas  in  Philadelphia.*  In  that  case  the  defendants 
had  control  of  St.  Mark's  Church,  on  the  north  side  of  Locust 
fitreet,  between  Sixteenth  and  Seventeenth  streets,  in  Philadel- 
phia. This  church  was  located  in  a  street  in  which  numerous 
elegant  residences  had  been  erected,  and  were  occupied  by  the 
plaintiffs  and  others,  because  of  the  desirability  of  the  location  for 
the  purpose  of  residence  and  because  of  its  freedom  from  annoy- 
ances amounting  to  nuisances.  The  church  was  erected  in  1849, 
several  years  prior  to  the  bringing  of  this  action,  but  had  no  spire 
thereon  imtil  1852,  and  no  bells  had  ever  been  placed  in  the  spire 
xmtil  the  summer  of  1876,  when  the  defendants  placed  therein 
four  large  bells,  forming  a  part  of  what  is  caUed  "  a  chime." 
These  bells  the  defendants  caused  to  be  rung  regularly,  on  Sundays, 
at  7  o'clock  in  the  morning,  and  at  10^  in  the  forenoon,  and  again 
at  4  o'clock  in  the  afternoon  and  at  7^  o'clock  in  the  evening. 
Before  the  first  service  in  the  morning  the  bell  ringing  lasted 
about  fifteen  minutes,  and  before  each  of  the  others  about  half  an 
hour ;  and  on  week  days  the  bells  were  rung  regularly,  from  ten 
to  fibFteen  minutes,  between  8f  o'clock  until  9  a.  m.,  and  between 
4^  and  5  o'clock,  p.  m.,  and  at  intervals  on  other  occasions  when 
there  were  other  services.  The  plaintiffs  claimed  that  the  noise 
and  vibratory  sounds  produced  by  the  ringing  of  the  bells 
amounted  to  an  intolerable  nuisance,  not  only  impairing  the  com- 
fortable enjoyment  of  life  in  their  dwellings,  but  also  essentially 
impairing  the  value  of  their  estate.  Much  evidence  was  taken  in 
the  case,  quite  too  voluminous  to  notice  here.  Habb,  P.  J.,  in 
giving  the  opinion  of  the  court  granting  the  injunction,  said : 
"  The  conclusion  to  which  we  are  brought  by  a  review  of  the  tes- 
timony is,  that  from  the  level  at  which  the  bells  of  St  Mark's 
church  are  hung,  and  from  their  proximity  to  the  surrounding 
buildings,  and  it  may  be  from  other  circumstances  which  are  not 

1  A  linUUff  rale  wma  adopted  in  a    Feb.^  1877.     HarriBon.  v.  St.  Blark's 
eaee  leoentlv  heaiA  in  the  06art  of    Churdi,  8  W.  N.  C.  884. 
CkMnmon  neais  In  Philadelphia,  in       '•Harrison   et  al.   v.   8t    Biark's 

Ghorch,  8  W.  N.  G.  884 

88 
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aocoratelj  known  or  determined,  they  cannot  be  chimed  or  rang 
without  causing  an  annoyance  to  the  dwellers  in  the  neighborhood, 
which,  in  the  case  of  some  of  them  who  stand  most  in  need  of 
care,  amounts  to  a  serious  injury,  and  should  consequently  be 
abated  by  an  injunction." 

Sbo.  617.  Teiu  of  nnlBanoefrom  noiseu—  The  real  test  as  to  whether  a 
noisy  trade  is  a  nuisance  in  a  particular  locality,  and  to  a  particu- 
lar person  in  the  enjoyment  of  his  property  is,  whether  it  is  of 
such  a  character  as  would  be  likely  to  be  physically  annoying  to 
a  person  of  ordinary  sensibilities,'  or  whether  it  is  carried  on  at 
such  unreasonable  hours  as  to  disturb  the  repose  of  people  dwell- 
ing within  its  sphere.  In  determining  this  question,  regard  is  not 
always  to  be  had  so  much  to  quantity,  as  to  the  quality  of  the 
noise.  A  noise  may  be  comparatively  slight,  such  as  arises  from 
the  filing  of  some  classes  of  metals  or  substances,  and  yet  so  aSect 
the  nervous  system  as  to  produce  absolute  physical  pain  in  per- 
sons of  ordinary  sensibilities,  while  the  heavy  blows  of  a  ponder- 
ous trip-hammer  might  produce  no  unpleasant  sensations  what- 
ever.* Therefore,  regard  is  always  to  be  had  to  the  character  or 
quality  (so  to  speak)  of  the  noise,  as  well  as  the  quantity  and  the 
time  during  which  it  exists.* 

The  matter  is  to  be  looked  at  reasonably,  and,  in  view  of  the 
location  and  all  the  surrounding  circumstances,  the  jury  are  to  say 
whether  the  noise  complained  of  amounts  to  a  nuisance ;  to  such 
an  injury  as  a  reasonable  person,  under  all  the  circumstances, 
ought  not  reasonably  be  subjected  to. 

Sbo.  618.  Diitlnotloii  betw^m  noises  ttlsliig  from  lawfal  tndss  and 
noises  created  from  misdiieTOiis  or  maUoioiis  motives. — A  distinction  is 
also  made  between  noises  arising  from  a  lawful  trade,  and  those 
arising  from  malicious  or  mischievous  motives,  or  such  as  are 
produced  for  no  useful  purpose.*    The  music  of  a  hand-organ  or 

1  Davidfion  v.   Isham,  9  N.  J.  Eq.  ^enn.  St.)  390  ;  Dargan  v.  Waddill,9 

186.  Insd.  (N.  C.)244. 

^  Dargan  v,  WaddiU,  9  Ired.  (N.  C)  ^  Lord   Crajtwobth,    in   Attornej- 

344 ;  Dennis  v,  Eckhardt,    8    Grant  General  v.  Sheffield  Gas  Co^  19  Eng. 

(Penn.  St.),  890  ;  Bishop  v.  Banks,  88  L.  ft  Eq.  649  ;    Walker  v.  Brewster, 

Conn.  121.  L.  R..  6  Eq.  Gas.  81 ;  Soltaa  v.  De Held, 

<  Dennis  v,  Eckhardt,  8  Grant  9  Eng.  L.  ftEq.  104 ;  Inchbald  v,  Har- 
rington, L.  B.,  4  Ch.  App.  888. 
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a  brass  band  may,  for  a  short  time,  be  pleasant  to  the  ear ;  bat,  if 
kept  up  for  nndne  periods  of  time,  it  becomes  a  serions  annoyance, 
productive  of  absolute  physical  discomfort  and  an  intolerable 
nnisance,  and  would  be  actionable  as  such.  la  Jiex  v.  Smith^^ 
the  defendant  was  indicted  for  a  nuisance,  by  making  loud  noise 
with  a  speaking-trumpet  in  the  night-time,  whereby  the  neighbor- 
hood was  disturbed,  and  the  indictment  was  sustained,  and  the 
conviction  upheld.  In  CommomDedUh  v.  Twylor^  5  Binn.  (Penn.) 
277,  the  defendant  broke  into  a  house  and  made  a  great  noise 
frightening  the  inmates  so  that  the  wife  of  one  of  the  residents 
there  miscarried.  He  was  indicted  for  a  nuisance,  and,  being 
convicted,  the  conviction  was  sustained.  It  would  hardly  be 
advisable,  however,  to  hazard  the  experiment  of  seeking  a  con- 
victioii  under  similar  circumstances  at  the  present  day,  as  by 
no  possible  process  of  reasoning  can  such  an  ofiense  be  construed 
as  a  public  nuisance.  If  the  noise  had  been  made  in  the  public 
street,  so  as  to  be  a  public  annoyance,  the  conviction  might 
properly  have  been  upheld ;  but,  being  confined  to  a  single  dwell- 
ing-house, it  was  in  no  sense,  within  the  rule,  applicable  to  this 
class  of  offenses. 

In  Cwrri/ngton  v.  Taylor^  the  plaintiff  brought  an  action  on 
the  case  against  the  defendant  for  willfully  making  loud  noises, 
by  discharging  guns,  whereby  he  was  disturbed  in  the  exercise  of 
his  right  in  taking  wild  ducks,  by  his  decoys  being  frightened 
away.  The  court  held  that,  although  the  plaintiff  was  engaged  in 
taking  wild  fowl  upon  a  public  stream,  yet,  that,  as  he  had  a 
right  to  hunt  there,  the  defendant  had  no  right  wUlfiMy  to 
disturb  him  in  the  exercise  of  his  right,  and  the  plaintiff  had  a 
verdict  for  £2  damages,  which  was  sustained  on  appeal. 

In  KeMe  v.  HuikervngiU^  a  similar  action  was  brought,  except 
that  in  this  instance  the  plaintiff  was  disturbed  in  the  taking  of 
wild  fowl  in  a  decoy  pond  upon  his  own  premises,  and  the  noises. 
made  by  the  defendant  were  also  made  upon  his  own  premises, 
but  with  the  view  and  purpose  of  frightening  away  the  ducks 
from  the  plaintiff's  pond.    Lord  Holt,  C.  J.,  in  noting  the  dis- 

>  Bex  V.  Smith,  2  Sin.  704  ;  Bankus  •  11  East,  571 
V,  State,  4  Ind.  114  ;  Commonwealth  *  11  Ba0t,574. 
«r.  Taylor, 5  Binn.  (Penn.) 277. 
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tinction  between  a  distnrbanoe  flrisiiig  from  nudidona  and  lawful 
actfiy  said :  "  Suppose  the  defendant  had  shot  in  his  own  ground; 
if  he  had  occasion  to  shoot,  it  would  have  been  one  thing ;  but  to 
shoot  on  purpose  to  damage  the  plaintiff  is  another  thing,  and  a 
wrong."  Thus  it  will  be  seen  that  an  aociderUal  noise,  or  one 
that  arises  from  the  lawful  exercise  of  a  right,  may  not  be  an 
actionable  nuisanoe,  even  though  spedaily  injurious  to  others, 
but,  if  it  is  made  with  the  view  and  purpose  of  creating  a  special 
injury,  it  wfll  be  actionable,  although  it  only  becomes  so  by  the 
presence  of  improper  motires. 


Sbo.  619.  Noliy  tndMaiiiiiMiic«aMrdvtlIlQgi,iHiMi«-- A  trade 
cannot  be  carried  on  in  a  locality  where,  by  reason  of  the  noise 
incident  to  the  business,  it  produces  damage  to  others,  and  the 
diminution  of  the  comfortable  enjoyment  of  life  or  property  is 
regarded  as  a  sufSdent  damage  to  uphold  an  action.' 

In  Msh  y.  Dodge*  the  plaintiff  was  the  owner  and  occupant  of 
a  dwelling-house,  on  Beaver  street  in  the  dty  of  Albany,  and  the 
defendant  was  the  owner  of  lots  with  buildings  thereon  adjoining 
plaintiff's  lot.  In  May,  1845,  the  defendant  rented  the  east  end 
of  his  building  to  certain  parties  to  be  used  for  the  finishing  of 
steam  boilers.  The  defendant  occupied  the  west  end  of  the 
building  as  a  blacksmith  shop,  and  there  was  no  partition  divid- 
ing the  building.  In  the  prosecution  of  the  business,  in  the 
language  of  the  case,  ^'  there  was  a  tremendous  noise  and  pound- 
ing, commendng  at  about  six  o'dock  in  the  morning  and  continu- 
ing imtil  sun-down.  Immense  quantities  of  dust  arose  from  the 
work  in  the  shop,  which  penetrated  the  plaintiff's  house,  settled 
upon  the  curtains  and  furniture  and  filled  the  air  of  the  house, 
making  it  difficult  to  breathe.  It  prevented  the  plaintiff  from 
opening  her  windows  and  deprived  her  of  the  use  of  her  yard 
for  drying  clothes."  The  court  charged  the  jury  that,  although 
the  business  of  the  defendant  was  lawful,  and  in  no  wise  a  nui- 
sance, that  it  might  become  so  either  by  the  manner  of  conduct- 

>  The  bttsioeH  of  a  gold-beater  Bet  e^jovment,  and    perhaps   aafetj,  of 

up  in  a  quiet  dweUing  neighborhood,  neiffhboriiig  property,  la  a  nulauioe. 

and  by  its  noise   and   ooneiuflion  on-  WiOlaoe  v.  Aaer,  10  Phila.  86d. 

reasonably  interfering  with  the  quiet  *  4  Denio  (N.  Y.),  811. 
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ing  it,  or  bj  locating  it  in  the  unxaediate  vidnitj  of  a  dweUing. 
honeoy  Tfhether  in  the  heart  of  a  city  or  elsewhere,  and  that  what 
was  done  in  this  case  to  the  annoyance  of  the  plainti£E  was  a 
nuiBance.  The  plaintifi  had  a  verdict  for  $150  and  costs,  and 
upon  appeal,  the  ruling  of  the  court  upon  this  point  was  sus- 
tained, but  the  judgment  was  reversed  because  the  recovery  was 
in  excess  of  the  ad  damrmm  laid  in  the  writ 

Sbo.  620.  Blaokniith  ihop  omt  dweUqgs.—  In  Bradley  v.  0^,* 
the  defendant  converted  a  dweUing-house,  adjoining  the  plaintifPs 
house,  into  a  smith's  forge,  and  the  noise  from  hammering  upon 
the  anvils  was  a  serious  annoyance  to  the  plaintifi's  family  and 
was  held  a  nuisance. 


8bo.  621.  Janiiif,  varying  or  agttatliig  DoiM^— The   fact   that   the 

business  cannot  be  conducted  without  creating  great  noise,  and 
that  it  is  a  useful  and  lawful  business  is  no  defense  but  rather  a 
circumstance  tending  to  establish  it  9^  prima  facie  nuisance. 

In  ElUotson  v.  Feefha/m^  the  defendants  erected  a  manufactory 
for  the  working  of  iron  and  steel  near  the  dwelling-house  of  the 
plaintifE,  and  in  the  prosecution  of  their  business  caused  loud, 
heavy,  jarring,  varying  or  agitating  hammering  or  battering 
sounds  or  noises,  so  that  the  comfortable  enjoyment  of  the  plaint- 
iflPs  property,  and  even  the  property  itself  was  greatly  impaired. 
The  defendants  insisted  that  they  could  not  be  charged  with  the 
damages  resulting  from  their  works  to  the  plaintifE,  because  their 
works  were  erected  ten  years  before  the  plaintiff's  dwelling  was 
erected,  and  that  their  trade  was  a  lawful  one  and  could  not  be 
conducted  without  producing  the  results  named.  But  the  court 
held  that  they  were  liable,  and  that  the  fact  that  their  business 
was  established  before  the  plaintiff  came  to  the  neighborhood,  and 
that  the  trade  was  lawful  and  the  ill-reii[ults  necessarily  incident 
thereto  was  no  defense. 

Sso.  6S2.  NoiiMfomro^-mUU—  In  8oqU  v.  jPStM,'  the  defend- 
ant erected  a  rplling-mill,  with  heavy  hammers  used  also  for 

>  Lntwjeh,  60.  *  10  L.  T.  (N.  a)  840. 

*  2  rang.  N.  G.  184. 
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hammering  iron,  near  the  plaintiflPs  dweUing-honse^  and  the 
noiBe  arising  from  the  bnsineBS  in  the  prooeBB  of  rolling  and  ham* 
mering  iron  was  annoying  and  prodactiye  of  great  discomfort  to 
the  plaintiff  and  his  fsanilj.  It  also  appeared  the  hnsinesB  was 
prodnctiTe  of  vibratory  and  jarring  motions,  which  shook  the 
plaintiff's  building  and  cracked  the  walls.  The  court  held  that 
this  was  a  nuisance,  and  that  the  fact  that  the  trade  was  a  lawful 
and  useful  one,  did  not  justify  its  profiecution  in  a  locality  where 
it  was  productive  of  injury  and  damage  to  others.  That,  for  in- 
juries resulting  unavoidably  from  the  ordinary  use  of  property, 
no  nuisance  could  be  charged ;  but  that  a  rolling-mill,  or  a  trade 
productive  of  excessive  noise  or  vibration,  is  not  an  ordinary  use. 


8bo.   623.  Noisy  tnde  in  port  of  a  dwaOing-lioiiM.—  In    OvUidc   v. 

Tremletty  the  plaintiff  was  an  artist,  following  his  business  upon 
the  upper  floor  of  No.  89  Old  Bond  street,  in  London,  and  of  the 
first  and  second  floors  of  No.  89^.  He  had  converted  the  build- 
ing No.  89i  into  a  picture  gallery,  and  this  gallery  was  situated 
in  the  rear  of  No.  89.  The  defendant  was  a  veterinary  surgeon, 
following  his  business  upon  the  flrst  floor  of  No.  89,  and  among 
other  appliances,  had  there  an  anvil  used  for  hammering  iron  in 
shoeing  horses,  etc.  The  plaintiff  alleged,  among  other  grounds 
of  complaint,  that  the  vibration  imd  jarring,  induced  by  the  ham- 
mering of  iron  upon  the  anvil,  had  shaken  the  walls  and  ceiliiig 
of  his  picture  gallery  and  destroyed  his  colors.  The  defendant 
was  enjoined  from  following  his  trade  there  in  such  a  way  as  to 
create  a  nuisance  to  the  plaintiff,  either  by  noise  or  vibration  or 
the  production  of  noxious  smells  or  gases. 

Sbo.  624.    NolM  and  vibration  of  a  printing  preu  in  dwelUng.  —  In 

Robertson  v.  Campbetl^  the  defendant  was  a  printer,  in  Edin- 
burgh, and  had  his  printing  office,  in  which  was  a  heavy 
printing  press  in  the  vicinity  of  the  plaintiff's  dwelling.  In 
the  prosecution  of  his  business,  the  noise  of  his  press  wss 
annoying  to  the  plaintiff's  family,  and  the  press,  when  in  use, 
produced  vibratory  and  jarring  sounds  and  motions  which  shook 

»  90  Weeklj  Bep.  818.  •  18  F.  C.  (Be)  61. 
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and  injared  the  building.  The  court  held  that  the  bnsinesB  in 
that  locality,  prodadng  those  results,  was  a  nniBance. 

Sbo.  635.  Bmmm  oontlinied.  —  In  JohnsUyM  v.  Gonstdble^  the  de- 
fendant was  the  owner  of  a  building,  the  second  floor  of 
which  he  rented  to  the  plaintiff.  The  defendant  put  a  steam- 
engine  into  the  lower  part  of  the  btdlding  to  furnish  the  motive 
power  for  the  running  of  a  printing  press.  The  noise,  vibration 
and  jarring  produced  thereby  proved  a  serious  annoyonce  to  the 
plaintiff,  and  an  interdict  was  granted  restraining  the  use  of  the 
eteam-engine  for  that  purpose  until  an  examination  could  be  made 
nnder  judicial  inspection,  to  ascertain  whether  there  was  any 
mode  by  which  it  could  be  used  without  injuiy. 

8eo.  627.  ggUhHihmmit  when  iron  or  sto«lli  liaiiuii0r«d.— In  Cooper 

v.  North  British  JS.  JS.  Oo.y*  the  defendant,  a  railroad 
corporation,  had  been  duly  authorized  to  erect  buildings, 
machinery  and  apparatus  necessary  for  the  purposes  of 
its  building,  and  in  pursuance  of  its  own  convenience, 
and  claiming  the  legal  right  under  its  general  powers,  it  erected 
works  for  hardening  rails  to  be  used  in  the  construction,  mainte- 
nance and  repair  of  its  road,  in  the  vicinity  of  the  plaintiff's 
premises.  The  noise  produced  thereby  was  annoying  to  the 
plaintiff  and  seriously  impaired  the  comfortable  enjoyment  of  his 
property.  The  court  held  that  the  works  were  a  nuisance,  and 
that  the  fact  that  the  legislature  had  authorized  the  construction 
of  such  works  by  them  did  not  justify  them  in  erecting  them  in 
a  locaUty  where  they  would  prove  a  nuisance. 

Sbo.  628.    Forge  in  part  of  a  dwalliiig-lioiiM.  —  In   SMdooh   V. 

Rdberison^  the  defendant  was  a  tenant  in  the  occupancy  of  the 
upper  floor  of  an  urban  tenement,  and  the  plaintiff  occupied  the 
lower  floor  of  the  same  building.  The  defendant  erected  a 
forge  in  his  part  of  the  tenement,  and  the  noise  and  vibration 
produced  by  the  blows  struck  on  the  anvil  proved  seriously 
annoying  and  injurious  to  the  plaintiff.  The  court  held  that 
the  business   there  Conducted  was  a  nuisance,  and  that  the 

>  8  D.  (So.)  1368.  *  Kaames'  Select  Deoi0ioni,175. 

«  86  Jot.  (Sc)  396 ;  1  >Iaq>h.  499 
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piiJ9i4t  qf  mj  trade  or  bnsiDeflB  in  a  dwelling  or  place  adjoining, 
to  the  annoyance  and  diaoomfort  of  others,  ia  actionable. 

Sso.  629.  Tk^  huunMr.— In  £adm  v.  Mrih^'^  the  defendant  was 
a  mannf  actorer  of  eteel  at  ShefidA^  and  having  placed  in  their 
manofactoiy  an  enormous  hammer,  operated  by  steam,  which 
disturbed  the  enjoyment  of  the  plaintifPs  dwelling  adjoining  the 
works,  by  disturbing  their  rest  at  night  by  the  noise  and  rocking 
produced  in  working  the  hammer,  and  depriving  them  of  sleep, 
the  plaintifi  brought  his  bill  for  an  injunction,  and  the  court, 
holding  that  the  works  so  located  and  producing  such  results  were 
a  nuisance^  ordered  an  issue  to  be  made  to  determine  whether 
the  injuiy  could  be  avoided.' 

Saa  680.  Xrl^lMigiwfr  utr  ctigoh  ap4  pOwPi  — In  RobIcM  v 
WhiUDorih^  the  defendants  were  the  proprietors  of  an  iron  manu- 
factory in  a  populous  part  of  Manchester,  and  had  a  heavy  steam 
hammer  therein.  Adjoining  their  works  was  a  GathoUc  church, 
over  which  the  plaintiff  presided,  aud  a  dwelling-house  in  which 
he  lived,  and  a  school  connected  ^th  the  church,  having  about 
four  hundred  pupils.  The  noise  of  the  steam  hammer  disturbed  the 
worship  at  the  church,  interfered  seriously  with  the  comfortable 
enjoyment  of  the  dwelling  by  its  noise  and  vibratory  sounds,  and 
also  interfered  seriously  with  the  operations  of  the  school.  Hdi 
a  nuisance. 

Sbo.  681.  Nolle  and  vibntioii  from  ndlroad  tnlnSi  —  In  Srond  v. 

Sammieramith  It,  H.  Co.^  the  defendants,  under  powers  con- 
ferred by  the  legislature,  constructed  a  railroad  near  the  plaintifPs 
house,  but  over  no  part  of  his  premises,  and  for  which  no  com- 
pensation had  been  paid,  and  rented  it  to  another  railroad  com- 
pany. It  was  alleged,  that  in  the  running  of  trains  over  the  de- 
fendant's road  it  always  had  and  always  would  occasion  vibration, 

'  1  H.  &  If.  678.  of  a  gold-beater  waa  enjoined  because 

'  In  Fanell  v,  Foster,  (Penn.)  cited  by  ita  noise  and  oonciuBion  it  onreaaon- 

84  Leg.  Int.  88, the  oae  of  a  trip-hammer  ably  diaturbed  the  quiet  ei^^rment  of 

was  enjoined  between  the  hours  of  7  property  in   its   vicinity.     Me,  also, 

P.  K.  and6  A.M.  as  its  noise  disturbed  Dennis  v.  Bckhardt,    8  Qxanf s  Gas. 

the  repose  of  people  in  its  yidnity,  (Penn.)890. 

and  disturbed  dieir  sleep.  In  Wallace  MQW.  B.804. 

V.  Auer  (Penn.),82  id.  2^;  the  l>usiness  «  L.  a,  2  Q.  B.  988. 
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noiae  aad  amoke,  and  that,  in  oonfieqnence  thereof,  a  permanent 
injniy  was  done  to  the  premises,  and  that  the  value  of  the  prem* 
ises  had  been  greatly  depreciated  thereby,  and  would  never  be  as 
yalnable  as  before,  so  long  as  the  railroad  was  operated  in  its  pres- 
ent location.  Bbahwxll,  B.,  in  delivering  the  judgment  of  the 
court,  said :  ^^  It  is  said  that  the  railway  and  the  working  of  it  are 
for  the  benefit  of  the  public,  and  that,  therefore,  the  damage  must 
be  done  and  be  v/noompenaaied.  Admitting  that  damage  must  be 
done  for  the  public  benefit,  that  is  no  reason  why  no  oompensa- 
tion  should  be  given.  *  *  *  Either  the  railroad  ought  not 
to  be  made  or  the  damage  ought  to  be  compensated  for."  Yet, 
while  the  court  held  that  the  operation  of  the  road  producing 
those  results  was  a  nuisance,  they  felt  compelled  to  hold  that  the 
plaintifE  could  not  recover  in  an  action  on  tiie  case,  as  the  damage 
must  be  treated  as  not  being  within  the  statute.  CHAinn&L,  B., 
however,  felt  constrained  to  dissent  from  the  views  of  a  majority 
of  the  court,  and  delivered  an  able  opinion,  in  which  he  main- 
taiued  the  right  of  the  plaintifi!  to  a  recovery. 

Seo.  682.  NolM  from  mmioal  Instmaents.  —  The  noise  of  musical 
instruments  kept  up  for  such  periods  of  time,  and  at  such  hours 
of  the  day  or  night  as  to  be  really  annoying  to  persons  of  ordi- 
nary sensibilities,  or  that  produce  other  actual  ill-results,  is  a  nui- 
sance, and  any  noise,  whether  of  musical  instruments,  die  human 
voice,  discharge  of  guns,  or  however  produced,  that  draws 
together  in  the^  vicinity  of  a  person's  residency  or  place  of  busi- 
ness, large  crowds  of  noisy  and  disorderly  people,  is  a  nuisance,' 
and  it  is  held  that  the  unreasonable  performances  of  bands  of 
music  and  the  discharge  of  fire-works  in  the  vicinity  of  populous 
towns  will  naturally  produce  that  result,  and  are,  therefore,  re- 
garded 2A  prima  fade  nuisances.* 

Seo.  683.  Mturic  and  orowcb  neur  dw«Ulng.  ~  In  Inohbdld  V.  Bwr- 

rmgUm^  the  question  as  to  whether  the  noise  of  music  in  the 
vicinity  of  a  dwelling  kept   up  at  regular  intervals  for  several 

*  Lord  Crahwobth,  in  Attomer-Qen-       •  Walker  «/.  Brewster,  L.  B.,  5  Eq. 
eral  v,  Sheffield  Qas  Co.,  19  £.  L.  A    Gas.  81 ;  Inchbald  «.  Barrington,  ante. 
Eq.  649  ;  Inchbald  d.  Barrington,  L.  R.,        <  L.  R.,  4  Gh.  App.  888. 
4  Ch.  App.  888 ;   Walker  v,  Brews- 
ter, L.  B.,  5  Eq.  Gas.  81. 
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hours  each  day  for  several  snooessive  days,  and  often  until  devea 
o'clock  at  nighty  is  a  nuisance. 

In  that  case  the  defendant  had  erected  a  circus  on  ^adr  Ftddy 
situated  in  front  of  Park  TerraoSj  at  a  distance  of  about  one 
hundred  and  fifteen  yards  from  the  plaintiflPs  house,  with  a  view 
of  keeping  it  iu  operation  for  the  period  of  eight  weeks.  On  the 
18th  of  September,  1867,  the  circus  was  erected  and  the 
performance  commenced  at  about  half-past  seven  o'clock  in  the 
evening.  On  the  23d  of  the  same  month,  the  plaintiff  filed 
his  bill  for  an  injunction,  alleging  that  on  the  18th  of  Sep- 
tember, the  performance  commenced  at  half-past  seven  o'clock  in 
the  evening  and  lasted  until  about  eleven  o'clock,  and  that  a  great 
number  of  people  attended  the  performance.  That  throughout 
the  performance  there  was  music,  iududing  a  trombone  and  other 
wind  instruments,  and  a  violoncello,  and  great  noise  with  shout- 
ing and  cracking  of  whips.  That  the  noise  occasioned  very  great 
disturbance  to  the  plaintiff  and  his  family  and  to  other  occupiers 
of  houses  in  Park  Terrace^  and  that  the  performance  attracted 
venders  of  walnuts,  and  other  noisy  persons,  iu  great  numbers, 
who  loitered  about  the  terrace  in  great  numbers  all  day.  The  bill 
also  alleged  a  repetition  of  the  performance  the  two  succeeding 
days,  and  that,  by  reason  of  the  noise  and  crowds,  the  performanoe 
was  an  intolerable  nuisance  to  himself  and  fiunily,  and  if  continued, 
would  greatly  diminish  the  value  of  the  plaintiff's  dwelling  as  a 
residence ;  an  injunction  was  granted,  and  on  appeal  the  injunction 
was  sustained  upon  the  ground  that  the  noise  of  the  music  and 
of  the  crowd  as  set  forth  in  the  bill  and  proved  was  a  nuisance. 
Sir  G.  M.  GiFFOBD,  L.  J.,  in  disposing  of  this  branch  of  the  case, 
said :  '^  It  is  clear  from  the  evidence  before  us  that  the  music  and 
noises  in  the  circus  were  distinctly  heard  all  over  the  plaintiff's 
house  for  several  hours  every  night.  This  was  something  materi- 
ally interfering  with  the  comfort  of  the  inhabitants  according  to 
the  ordinary  habits  of  life,  and  I  am  of  opinion  that  the  injunc- 
tion was  rightly  granted." 

Seo.  684.  Role  in  Wallrar  ▼.  Brvwiter.  —  In  Walker  v.  Brewster,' 
a  similar  question  to  that  in  Inohhald  v.  Ba/rringUm  arose,  upon 

iL.  a,  6Eq.  Caa.  81. 
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an  application  to  restrain  the  defendant,  who  was  the  lessee  of 
Molinea^M^  House  and  grounds  at  WolAierhom/pUm^  from  holding 
fetes  upon  those  grounds  for  displays  of  fire-works,  or  for  public 
music  or  dancing,  or  for  anj  other  public  entertainment  whereby 
large  numbers  of  idle  persons  might  be  drawn  to  the  neighbor- 
hood 

The  plaintiff  was  the  owner  of  premises  adjoining  those  occu- 
pied by  the  defendant,  and  only  separated  by  a  narrow  footway, 
which  he  occupied  for  a  residence.  The  defendant  was  the  pro- 
prietor of  a  music  hall  in  Wolverhampton,  and  on  the  10th  of  June, 
previous  to  the  bringing  of  the  plaintiff's  bill,  he  had  held  a 
monster y>^  on  the  grounds,  and  this  was  followed  hj fetes  every 
Monday  and  Friday  evening,  with  music,  dancing  and  fire-works 
(except  that  on  Fridays,  no  fire-works  were  discharged).  The  fetes 
brought  together  great  crowds  of  idle  and  dissolute  persons,  to 
the  great  annoyance  of  the  plaintiff  and  his  family,  and  the  bands 
of  music  played  from  nine  to  ten  hours  on  each  occasion  without 
cessation,  and  the  noise  from  the  fire-works  were  frequent  and 
very  annoying  and  often  frightened  the  plaintiff's  horses,  so  that 
they  broke  loose  from  their  fastenings,  and  the  noise  of  the  crowd 
was  loud  and  continuous.  The  plaintiff  alleged  that  if  the  fetes 
were  allowed  to  continue,  the  value  of  his  residence  would  be  de- 
preciated, as  a  gentleman's  residence,  from  £1,000  to  £2,000. 

Sir  W.  Page  Wood,  V.  0.,  in  disposing  of  the  question  of 
nuisance,  said :  "  It  seems  to  me  that  a  clear  case  of  nuisance  has 
been  made  out  in  the  collection  of  the  crowd  alone.  Having  re- 
gard to  the  fact  that  this  court  has  restrained  the  ringing  of  bells,^ 
I  confess  I  have  a  strong  opinion  that  a  powerful  brass  band, 
which  plays  twice  a  week  for  several  hours  in  the  immediate 
vicinity  of  a  gentleman's  residence,  is  a  nuisance  which  this  court 
would  restrain.  I  still  have  a  clearer  opinion  that  the  noise  of 
fire- works,  as  contrasted  with  the  ringing  of  bells,  to  say  nothing  of 
the  damage  that  may  be  occasioned  by  the  falling  rocket  sticks,  is 
a  serious  nuisance.  But  that  the  collection  of  crowds  is  a  nuisance 
has  been  fully  established ;  and,  in  the  neighborhood  of  a  popu- 
lous town,  the  letting  off  of  fire-works  and  the  performance  of 

>  Soltan  V,  De  Held,  2  Sim.  (N.  8.)  188. 
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powerful  bands  will  coUect  together  crowds  as  a  neoe$9arjf  and 
not  a  merely  jprcMHU  conseqnenoe." 


Ssa  685,  Owdllnsa  mngt  not  1m  dcroUd  to  qm  ior  nafajr  tiadm, 
oUmkb.  — A  person  has  no  right  to  devote  his  residence,  or  any 
part  of  it,  to  an  nnnsoal  use,  when  such  nnnsoal  nse  is,  or  will  be 
productive  of  injury  or  damage  to  his  neighbor,  in  the  enjoyment 
of  his  dwelling,  or  place  of  business.^  Thus  a  man  may  not  con- 
vert a  part  of  his  house  into  a  smith's  forge,  and  thus,  by  the 
noise  or  vibration  arising  from  striking  on  the  anvil,  or  the 
smoke  or  offensive  odorB  arising  from  the  exercise  of  the  trade, 
impair  the  comfortable  enjoyment  of  another's  premises ;  neither 
may  he  establish  a  printing  press  therein,  the  noise  and  vibration 
from  which  is  productive  of  serious  annoyance  to  the  own^*  of 
adjoining  property,'  nor  ezerdse  any  noisy  or  offensive  trade 
therein,  unless  he  can  confine  all  the  ill-effects  to  his  own  prem- 


Seo.  686.  Um  of  part  of  dweUing  for  itable  )  noiae  from,  whm  a  nui- 

•anoe.  —  In  Ball  V.  Ray^  ante^  the  defendant  was  the  occupant  of 
a  house  No.  19  Grosvenor  square,  London,  the  basement  of  which 
had,  for  more  than  fifty  years,  been  used  as  a  stable  and  some- 
times as  a  coach-house.  The  defendant  went  into  possession  in 
1871,  and  made  some  changes  and  alterations  in  the  stable  which 
greatly  increased  the  noise  arising  from  the  stable  and  increased 
the  number  of  horses  kept  therein.  There  had  previously  never 
been  more*  than  one  horse  kept  in  the  stable. 

The  plaintiff  was  the  occupant  of  house  No.  18,  which  he  had 
rented  for  a  term  of  sixteen  years,  at  a  rental  of  £130,  and  had 
fitted  up  as  a  private  hotel.  The  nuisance  alleged  by  the  plaint- 
iff was,  that  on  the  ground  floor  of  the  street  front  of  the  de- 
fendant's house  on  Cheen  streetj  which  was  next  door  to  the  plaint- 
iff's house,  the  defendant  had  constructed,  or  re-constructed,  a 

«  Ball  ».  Ray,  L.  R.,  8  Ch.  App.  467 ;  •  Robertson  v,  Campbell,  18  F.  C. 

Dawoon  v.  Moore,  7  C.  &  P.  26 ;    Den-  (Be.)  61 ;  Johnstone  v,  Conatable,  3  D. 

nie  V.  Eckhardt,  8  Grant  (Pennji  890.  (SoO  1363;  Dake  of  Northumberland 

<  Gollick  V,  Tremlett,  20  Weekly  v.  CHowefl,  C.  P.  at  Westminster,  dted 

Rep.    858;    Einloch     v.    Robertson,  by  Chitty. 
Eeames'  Sel.  Decisions,  176 ;  Bradley 
V.  GiU.Latwych,  69. 
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stable  with  iron  mangers  fastened  agamst  the  party^^wall  which 
divides  that  house  from  the  best  living  rooms  of  the  plaintijFs 
house ;  the  horses'  heads  being  turned  in  their  stalls  toward  the 
party-wall^  and  the  chains  by  which  they  were  held  in  their  stalls 
being  iron  chains,  fixed  either  to  the  walls  or  to  the  iron  mangers 
attached  to  the  wall,  and,  in  other  respects,  it  appeared  that  a 
new  state  of  things  had  been  created  in  the  stable  by  the  defend- 
ant. The  plaintifE,  in  consequence  of  the  noise  made  by  the 
horses  in  the  stable  by  the  rattling  of  the  chains  and  stamping 
upon  the  floor,  was  seriously  annoyed  in  the  enjoyment  of  his 
hotel,  and  many  of  his  boarders  left  in  consequence/ 

Sir  G.  MsLLiSH,  L.  J.,  in  commenting  upon  this  branch  of  the 
case,  said :  ^^  In  my  opinion,  and  indeed  it  is  hardly  seriously  de- 
nied by  the  defendant's  counsel,  the  defendant  has  committed  an 
actionable  nuisance.  I  entirely  agree  with  what  has  been  said 
by  the  lord  chancellor,  that  when  in  a  street  like  Chreen  st/reet^  the 
ground  floor  of  a  neighboring  house  is  turned  into  a  stable,  we 
are  not  to  consider  the  noise  of  horses  from  that  stable  like  the 
noise  of  a  piano  forte  from  a  neighbor's  house,  or  the  noise  of  a 
neighbor's  children  in  their  nursery,  which  are  noises  we  must 
necessarily  expect  and,  to  a  certain  extent,  must  put  up  with.  A 
noise  of  this  kind,  if  it  materially  disturbs  the  comfort  of  the 
plaintifTs  dwelling-house  and  prevents  people  from  sleeping  at 
night,  and  still  more,  if  it  does  really  and  seriously  interfere  with 
the  plaintiffs  trade  as  a  lodging-house  keeper,  it,  beyond  all  ques- 
tion, constitutes  an  actionable  nuisance." 

Lord  SsLBOBNB,  L.  0.,  said :  ^^  With  regard  to  the  question  of 
law  in  this  case,  I  shall  say  very  little,  because  these  questions 
are  eminently  questions  of  fact,  rather  than  law ;  but  I  desire  to 
say  as  much  as  this :  in  making  out  a  case  of  nuisance  of  this 
character,  there  are  always  two  things  to  be  considered — the  right 
of  the  plaintifi  and  the  right  of  the  defendant.  If  the  houses  ad- 
joining each  other  are  so  built  that  from  the  conunencement  of 
their  existence  it  is  manifest  that  each  adjoining  inhabitant  in- 
tended to  enjoy  his  own  property  for  the  ordinary  purposes  for 
which  it  and  all  the  different  parts  of  it  were  constructed,  so  long 

>D«iKui  «.  WaddiU,  9  Ired.  (N.  C.)  244 ;  Bardett  v.  Swenwm,  17  Tex.  480. 
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as  the  houfie  is  so  used,  there  is  nothing  that  can  be  reganled  in 
law  as  a  nmsanoe  which  the  other  party  has  a  right  to  present. 
But  on  the  other  hand,  if  either  party  tarns  his  hoose  or  any  por- 
tion of  it  to  unusual  purposes  in  Quch  A  mBimeT  sa  to  produce 
substantial  injmy  to  his  neighbor,  it  appears  to  me  that  that  is  not, 
according  to  principle  or  authority,  a  reasonable  use  of  his  own 
property,  and  his  neighbor,  showing  substantial  injury,  is  entitled 
to  protection.  I  do  not  regard  it  as  a  usual  or  as  a  reasonable 
manner  of  using  the  front  portion  of  a  dwelling-house  in  such  a 
street  as  Green  street  that  it  should  be  turned  into  stables  for 
horses,  and  if  it  is  so  used,  then  the  proprietor  is  bound  to  take 
care  that  it  is  so  used  as  not  to  be  a  substantial  annoyance  detri- 
mental to  the  comfort  and  the  value  of  the  neighbor's  property/-' 

Sec.  637.  NoIm  in  dweUingi,  wh«n  a  nniMiiM.  —  In    DonJOSOn  v. 

Moore*  the  plaintiff  brought  an  action  on  the  case  against  the  de- 
fendant for  a  nuisance  arising  from  a  noise  of  hammering  in  the  ad- 
joining house.  As  to  whether  the  defendant  was  exercising  a  trade 
thero,  or  how  long  the  hammering  continued,  the  case  is  silent,  as 
well  also  as  to  the  special  injury  produced ;  the  only  question  in 
the  case  being  as  to  whether  proof  of  the  fact  that  the  defendant 
was  the  occupant  of  the  house  was  sufficient  to  charge  him  with 
the  nuisance.  However,  the  plaintiff  had  a  verdict,  and  it  is  rea- 
sonable to  presume  that  the  hammering  arose  from  a  use  of  the 
house  in  an  wvueual  manner,  and  that  the  noise  was  productive 
of  damage. 

* 

Sbo.  638.  x^jniymnit  b«  Mtablished.  —In  determining  the  ques- 
tion of  nuisance  from  noise  pr  vibration  roferonce  is  always 
to  be  had  to  the  locality,*  the  naturo  of  the  trade  or  use  of 

1  In  Cnrtia  «.  Winslow,  88  Vt.  600,  house  and  allowing  manure  and  filthy 
it  was  held  that  the  erection  of  a  pri-  matter  to  aocumulate  and  stand  in  the 
vate  stable  in  a  village  ten  feet  from  cellar.  It  was  held  proper  for  the 
the  plaintiffs  house  would  not  be  en-  judffe  to  charge  the  jury  that  if  the  de- 
joined.  But  the  principal  ground  fendant  so  constructed  his  bam  that 
upon  which  this  relief  was  denied  was  in  its  ordinary  use  it  would  be  inju- 
that  the  plaintiff  sold  the  land  to  the  rious  and  offensive  to  the  plaintiff  and 
defendant  knowing  the  use  to  which  cast  unwholesome  odors  In  his  house, 
he  intended  to  devote  it.  In  Picard  v.  the  defendant  and  his  tenants  would 
Collins,  28  Barb.  (N.  Y.)  444,  in  an  be  liable  for  a  nuisance, 
action  for  damages  for  a  nuisance  '  7  Garr.  &  Payne,  25. 
arising  from  a  private  stable  upon  *  Cleveland  v.  Citizens'  Gas-light 
lands  adjoiningthe  plaintiff's  dwelling.  Co.,  20  N.  J.  Eq.  201. 
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property  prodncing  it,^  the  time  daring  which  it  exists,*  the  in- 
tensity of  the  noise,'  and  the  effects  produced  thereby/  No  definite 
role  can  be  given  that  is  applicable  to  every  given  case,  as  each  case 
must  necessarily  stand  by  itself,  and  be  determined  by  a  jury  with 
reference  to  the  circamstances  peculiar  to  itself/  When  the  in- 
jury is  to  the  comfortable  enjoyment  of  property,  it  must  be 
fio  extensive  as  to  produce  actual  pecuniary  loss,*  or  as  to  produce 
such  a  condition  of  things  as  in  the  judgment  of  the  jury  would 
be  productive  of  actual  physical  discomfort  to  persons  of  ordinary 
sensibilities,  and  of  ordinary  tastes  and  habits,  and,  as,  in  view  of 
the  circumstances  of  the  case,  is  unreasonable  and  in  derogation 
of  the  plaintiff's  rights/ 

Sbo.  689.  Pmmum  of  otlMr  nnliaiiOM  no  «zoiue,  bat  locality  and  its 

naea  may  ba  shown. — While  on  the  one  hand  the  presence  of  other 
nuisances  will  not  excuse  this  one,*  yet,  in  determining  this  ques- 
tion, the  locality  is  always  to  be  considered,  as  well  as  the  occu- 
pancy of  the  property  upon  which  it  is  claimed  that  the  injury  is 
inflicted.*  If  the  nuisance  exists  in  a  locality  that  is  built  up  with 
elegant  residences,  and  that  is  well  adapted  for  that  purpose,  it  is 
a  circumstance  to  be  taken  into  account,  for  there  is  less  excuse 
for  a  man  to  set  up  a  trade  that  may  become  productive  of  ill- 
results  to  others  in  such  a  locality,  than  in  one  that  is  less  eligible 
as  a  place  for  dwellings,  or  that  has  already  been  in  part  given  up 
to  trades  of  different  kinds.'® 

Sbo.  640.  Mara  dlmlniitlon  of  valoa  of  pvoparty,  nnlass  oooastonad  by 
nnlawliil  osas  of  ad|]olning  psoparty,  doas  not  astablish  nnisanoa,  —  The 

fact  that  a  trade,  whether  a  noiey  trade  or  one  that  liberates 
smoke,  noxious  vapors  or  noisome  smells,  or  any  use  of  property, 
however  improper  on  the  part  of  the  person  devoting  his  prop- 

1  Dennis  v.  Eckbardt^S  Grant's  Cas.  *  Ball «.  Bay,  L.  B.,  8  Ch.  App.  467 

(Penn.)  890.  '^  Dancan  «.  Hayes.  d3  N.  J.  %.  26 

'  Inciibald  v.  Barrington,  L.  B.,  4Gh.  *  Attorney-General  e.  Colney  Hatch 

App.  888;  Boss  v,  Butler,  19  N  J.  394.  Lnnatic  Asylum,  L.  B.,  4Ch.  App.  146; 

>  Dennis    v.    Eckbardt,     8    Grant  McKeon  v.  See,  61  N.  Y.  574- 

(Penn.).  890.  •Doellner  «.   Tynan,  88  How.  Pr. 

4  Davidson  e.  Isham,  9  N.  J.  Eq.  (N.  T.)  176 ;  Gilbert  o.  Showerman,  28 

186.  Mich.  448. 

*  Dennis  v.  Eckhardt,  4  Grant's  Oas.  *^  Boss  e.  Butler.  19  N.  J.  Eq.  994. 
(Penn.)  890. 
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ertjto  such  nfle,  impain  the  value  of  adjoining  property,  does  not 
thereby  create  a  nuieance,  unlesB  the  ill-reflults  from  the  trade  pro- 
duce actual  physical  discomfort  or  a  tangible,  visible  iajury  to  the 
property  itself.  Mere  diminution  of  the  value  of  the  property, 
in  consequence  of  the  use  to  which  adjoining  premieeB  aro  de- 
voted, unaccompanied  with  other  iU-results,  is  ^'  darrya'wm  abs^ 
mjiiria.^^  *  But  where  the  use  of  the  adjoining  property  pro- 
duces actual  physical  discomfort,  or  materially  impairs  its  valne 
as  a  residence  or  place  of  business,  or  produces  a  tangible,  visible 
injttiy  to  the  property  itself,  the  use  is  a  nuisance,  and  the  dimi- 
nution in  the  value  of  the  premises  affected  by  the  nuiBance  is  an 
important  element  of  damage.' 

Seo.  641.  BohoolrhoiiM  near  dwwUlngi  sot  nwomumrOj  a  imiiMmoa.  — 

In  JBarrisan  v.  Good^  the  plaintiffs  and  defendant  were  in  pos- 
session of  parcels  of  an  estate  formerly  belonging  to  one  person. 
The  defendant's  grantee,  upon  receiving  the  conveyance  of  his 
parcel,  covenanted  not  to  devote  the  premises  to  any  purpose 
which  should  be  a  nuisance  to  the  adjoining  paroeL  The  defend- 
ants were  about  to  erect  a  school  building  upon  the  premises^ 
when  the  plaintiffs  brought  their  bill  for  an  injunction,  upon  the 
ground  that  the  school  would  be  a  nuisance  to  their  premises  by 
calling  together  a  large  crowd  of  children,  who  would  make  a  great 
noise  and  disturbance  and  dirt,  and  conducting  themselves  inde- 
cently and  offensively,  to  the  serioos  annoyance  and  disturbance 
of  the  plaintiff,  and  would  greatly  depreciate  the  value  of  their 
property. 

The  defendants  adopted  a  number  of  rules  for  the  conduct  and 
management  of  the  schools ;  among  which  was  one  that  the 
schools  were  under  the  superintendence  and  management  of  the 
clergy  and  a  committee  of  gentlemen  in  the  neighborhood. 
Another,  that  the  children  were  to  be  in  the  school  every  mom- 
mg  at  9  ▲.  M.,  with  dean  hands  and  face,  their  hair  neat,  etc 
The  boys'  school  was  to  dose  at  12  m.  and  the  girls'  at  12:15  p. 

>  Harriaon  o.  Oood,  L.  B.,  11  Eq.  Branoepeth  Goal  Co..  81  U  T.  (N.  S.) 

Gas.  888 ;  Bo«  o.  Bailer,  19  N.J.  Bq.  154;  Gauntlatt  cr.  VHiitwortli,  9  C.  ft 

894.  K.  7d0. 

*  Tipping  «.  St.  Helen  Smelting  Co.,  *  L.  B.,  11  Eq.  Oaa.  888. 
11  H.  L.  Gas.  648;   Salvin  «.  North 
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M.  Both  schools  to  open  in  the  afternoon  at  2  p.  m.  and  to  close, 
the  girls'  at  4:15  p.  m.  and  the  boys'  at  4:80  p.  m.  There  was  also 
another  rule,  which  provided  that  every  effort  was  to  be  made, 
and  precaution  taken,  to  insure  quiet  and  orderly  entrance  into, 
and  departing  from,  the  school  premises.  The  scholars,  on  leav- 
ing, were  to  be  sent  in  order  out  of  AJbbey  Plaoe^  under  the 
charge  of  the  pupil  teachers ;  and  children  who  are  guilty  of  noisy 
or  refractory  behavior  in  coming  to  or  returning  from  the  school 
were  to  be  immediately  punished,  and  on  repetition  of  the  offense, 
were  liable  to  expulsion  from  the  .school. 

The  plaintiff  produced  evidence  to  show  that  property  in  the 
neighborhood  of  such  schools  was  thereby  depreciated  in  value. 

Sir  Jahes  Baoon,  V.  C,  in  denying  the  application  for  an 
injunction,  thus  comments  upon  the  idea  that  mere  diminution 
of  the  value  of  property,  by  the  use  of  adjoining  property,  will 
create  a  nuisance.  "  I  have  no  doubt  that  the  value  of  this  prop- 
erty will  be  depreciated.  But  the  case  referred  to '  is  by  no  means 
an  authority  for  the  proposition  that,  because  a  depreciation  in 
value  would  take  place,  the  owners  of  adjoining  property  suffer- 
ing depreciation  have  therefore  a  right  to  call  that  a  nuisance, 
which  they  fail  to  prove  otherwise  to  be  a  nuisance.  The  law 
upon  that  subject  I  take  to  be  clear  and  plain.  I  am  obliged, 
therefore,  to  come  to  the  conclusion  that  no  legal  nuisance  will 
be  committed;  and  I  will  go  a  little  farther  and  say  I  do  not 
believe  there  could  by  possibility  happen  any  thing  which  can 
properly  be  called  a  nuisance,  although  it  may  be  an  inconveni- 
ence or  a  disadvantage." 

Sbo.  642.  Roto  in  MoSeoii  ▼.  See.  —  In  McKeon  V.  See*  the  de- 
fendant was  the  owner  of  premises  on  Bleecker  street,  in  Kew 
York  city,  adjoining  premises  of  the  plaintiff  upon  which  were 
two  dwelling-houses.  The  defendant  occupied  the  building  upon 
his  premises  as  a  marble  mill  for  the  sawing  of  marble,  and  the 
motion  of  the  machinery  ^{^rre^^  and  ehooh  the  plaintiff's  build- 
ings to  such  an  extent  as  to  injure  them  materially.  The  court 
held  that  this  constituted  a  nuisance  that  entitled  the  plaintiff  to 

>  Qftuntlett  V.  WUtworth,  3  C.  &  E.       '4  Bobt.  (N.  f.  8. C)  449,  afDimed, 
790.  Ot.  of  App.,  61  N.  Y.  800. 
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an  injunction  to  restrain  the  defendant  from  the  nse  of  his  bnild- 
ing  for  the  purpose  of  sawing  of  marble.  And  it  was  also  held 
that  the  fact  that  the  business  had  been  carried  on  there  for  nine 
years  without  objection  on  her  part  did  not  operate  to  deprive 
her  of  the  remedy  by  injunction.  In  cases  of  this  character,  the 
ffist  of  the  action  is  injury  and  damage.  When  those  exist  as  the 
natural  and  probable  result  of  a  use  of  property  by  others,  such 
use  creates  an  actionable  nuisance.^  But  where  there  is  damage 
without  injuiy  to  the  comfortable  enjoyment  of  property,  or  a 
visible,  tangible  injury  to  property  itself,  no  nuisance  exists.* 

The  motive  with  which  an  act  is  done,  if  the  act  is  strictly 
legal,  cannot  have  the  effect  to  make  that  a  nuisance  which 
would  not  be  so,  in  the  absence  of  malice  or  bad  motive.'  There 
are  cases  in  which  a  different  doctrine  is  held,  but  the  general 
tendency  of  the  courts  is  now  toward  the  more  sensible  rule, 
that  so  long  as  a  man  confines  himself  in  the  use  of  his  property 
within  the  scope  of  his  legal  rights,  no  action  lies  against  him 
for  injuries  arising  therefrom,  whatever  may  have  been  the 
motwe  with  which  the  act  was  done.* 

Beg.  648.  Z^JoilMi  to  obnrdiM  and  otlMr  pubUc  bidldlagi  from  noiM^ 
wh«n  aodonable.—  In  a  case  heard  before  the  Washington  General 
Term  in  New  York,  in  May,  1848,  and  reported  in  the  6th  of 
Barbour's  Beports,  313,  ITie  Trustees  of  the  First  BugptUi 
Chv/rch  in  the  City  of  Schenactady  v.  The  Utica  and  Schenectady 
JS.  R.  Co.^  the  plaintiffs  brought  an  action,  as  trustees  of  the 
church  and  society,  against  'the  defendant,  for  injuries  sustained 
by  the  society,  by  reason  of  being  disturbed  in  devotional  exer- 
cises on  the  Sabbath,  by  the  running  of  the  engines  and  cars  of 
the  defendant  over  their  railroad  in  the  vicinity  of  the  church, 
the  noise  of  which,  by  the  running  of  the  cars,  blowing  of  the 
whistle,  ringing  of  the  bell,  and  letting  off  of  steam,  it  was 
claimed  seriously  impaired  the  value  of  their  property  for  diorch 

1  Farmen   of   Hampstewl,  12  Mod.  ardz^.  Colliiu,  38  Barb.  (N.  Y.  8.  C.) 

519.  444 ;  People  v,  Albany  &  BuBquehiuuia 

*  Robs  v,  Batler,  19  N.  J.  Eq.  394.  R.  R.  Oo. ,  57  id.  204. 

'Chatfield    v.  Wilson,   28  Vt.  49;  «See  State  v,  Linkhaw,  69    N.  C. 

Harwood  «.  Benton,  82 id.  724 ;  Mahan  214 ;  12  Am.  Rep.  545. 
f>.  Brown,  18  Wend.  (N.  T.)  261 ;  Pick- 
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purpoees.  The  court  held  that  the  action  could  not  be  main* 
tained.  That,  while  it  is  true  that  noise  may  create  a  nuisance, 
yet,  that  it  must  be  a  very  special  case  in  which  real  estate  could 
be  injured  by  a  mere  noise,  and  that,  if  an  action  could  be  upheld, 
it  could  not  be  upheld  in  behalf  of  the  plaintiffi,  as  the  injury, 
if  any,  was  sustained  by  the  attendants  upon  worship  there,  and 
not  by  the  society  because  of  the  deterioration  in  the  value  of 
their  property  for  church  purposes.  It  is  proper  to  say  that  the 
doctrine  of  this  case  was  directly  overruled  at  the  Bensselaer 
General  Term,  in  November,  1848,  in  an  action  in  favor  of  the 
same  plaintiff  against  the  Schenectady  and  Troy  R.  R.  Co.,  and 
reported  in  the  6th  of  Barbour,  77.  The  chronological  order  of 
reporting  cases  would  legitimately  place  the  first  case  referred  to 
in  the  6th  of  Barbour  instead  of  the  6th,  but,  through  inadvert- 
ence on  the  part  of  the  reporter,  the  case  first  decided  is  made 
apparently  to  overrule  the  one  last  decided.  In  the  latter  case,  the 
court  upheld  the  action,  upon  the  ground  that  the  deterioration 
of  the  value  of  property,  by  a  nuisance  which  affects  property  in 
any  of  the  ways  recognized  as  coming  within  the  idea  of  a  nui- 
sance, is  the  proper  subject  of  an  action,  and  in  this  position 
there  is  no  question  but  that  the  court  are  abundantly  sustained 
by  authority.  The  statement  of  Hand,  J.,  that  that  must  be  a 
very  special  case  in  which  real  estate  can  be  injuriously  affected 
by  a  mere  noise  is  far  from  being  sustained,  either  by  experience 
or  authority.  The  learned  judge  did  not  intend  probably  to  be 
understood  as  holding  that  the  deterioration  in  the  value  of  real 
property  by  a  nmsance  created  by  noise  is  not  ae  much  the  sub- 
jeet  of  an  action  as  a  deterioration  in  its  value  by  any  other 
species  of  nuisance,  but  that,  in  the  case  in  hand,  the  nuisance 
and  damage  had  not  been  established.  No  person  can  doubt  that 
if,  by  reason  of  the  noise  arising  from  an  unlawful  use  of  the 
defendant's  road,  the  plaintiff's  church  was  rendered  less  valuable 
for  church  purposes,  that  an  action  would  lie  therefor,  as  well  as 
it  would  for  a  similar  injury  to  a  dwelling-house,  or  place  of 
business.  The  fact  that  the  property  might  be  more  valuable  by 
reason  of  the  existence  of  the  nuisance,  for  some  other  purpose, 
is  of  no  account,  as  the  owners  of  real  estate  have  a  right  to  con- 
sult their  own  tastes  and  interests  in  its  use,  without  reference  to 
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the  tastes  or  interests  of  others,  so  long  as  noill  lesnlts  within  the 
idea  of  a  nmsanoe  ensne  to  others  therefrom.^ 


Sbo.   644.  Pmons  dtatarlMd  wwhrfniiig  no  parUoolar  iitfiiiy, 

matntohi  an  action.— No  action  can  be  maintained  by  persons  in  at- 
tendance npon  divine  service,  against  one  who  interferes  with  his 
enjoyment  thereof  by  reason  of  noise  or  otherwisey  as  snch  inter- 
ference prodaoes  no  injury  or  damage,  except  snch  as  is  common 
to  all,  therefore  if  it  is  a  nnisance  it  is  a  pubUc  nuisanee^  and 
punishable  only  by  indictment.  The  individuals  who  are  dis- 
turbed in  their  religions  meditations  have  no  such  interest  in  the 
building  that  they  can  be  said  to  be  specially  injured  in  their 
property,  or  in  any  respect  in  any  other  or  different  manner  than 
all  others  are  injured  who  are  thus  disturbed,  and,  therefore,  can- 
not maintain  a  private  action  therefor.' 

'  Barnes  v.  Hathoni,  54  Ma.  124 ;  mon  to  aU.    Jones   o.  Stone,  1  Ld. 

Roberta  e.  Clarke,  18  L.  T.  (N.  8.)  40  ;  Raym.   579 ;   Qonell  e.  CSaidinaU,  1 

Franda  e.  Sehoelkopf,  53  N.  Y.  154;  ffideifin,  84;  CJonren'a  Que,  12  Coke, 

Weason  «.  Waahbome  Iron  Co.,  18  106;  Langley  e.  Chute,  T.  Raym.  244. 

Allen  (Mass.),  95.  In  Sparhawk  v,  TTnion,  etc.,  R.  R. 

*  In  Owen  e.  Henman,  1  W.  &  8.  Co.,  PhUa.  Leg.  Int.  (Penn.),  Not.  22, 

(Penn.)  548;  Troateea,  etc.,  e.  R.  R.  Cow,  1857 ;  54  Penn.  8t.  AlA,  Thompsoit,  J., 

5  Barb.  (N.  Y.)  818;  Comjn'i  Digest,  inpaaaing  npon  the  right  of  a  peraon 

180.    the   ownerahip   of   a  pew  in  a  to  mi^ntain  an  action  for  an  injnrf 

chnrch  makes  nothing  in  snpport  of  arising  from  a  disturbance  of  reli^oos 

the  action.     Main  waring  v.  Giles,  5  devotiona  in  a  church  upon  a  Sabbath, 

B,  &  Aid.  856 ;  Griffith  v.  Matthews,  5  by  nom,  etc,  says  :   '*  The  plaintiff 

T.  R.  296;  Stocks  v.  Booth,  1  id.  428.  claims  no  right  in  the  church  which 

In  ^WiUiams'  Case,  5  Coke,  73,  which  has  been  invaded.  Thero  is  no  dam- 
was  an  action  against  a  person  bound  age  to  his  propertr,  health,  reputation 
to  celebrate  divine  service  in  a  particu-  or  person.  He  is  disturbed  in  listening 
lar  diurch,  for  rofusing  to  oo  so,  it  to  a  sermon  by  noises.  The  iiyu^  is 
was  held  that  the  action  would  not  He,  not  of  a  temporal,  but  of  a  fpMtuai 
as,  in  order  to  m^^^nt^*"  an  action  for  nature  for  which  no  action  lies."  8ee 
a  nuisance,  the  party  bringing  the  State  e.  Unkhaw,  69  N.  C.  214;  12 
action  must  have  sustained  some  Am  Rep.  645. 
9p€0iai  or  partiicviar  damage,  not  oom« 
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CHAPTEK   NINETEENTH. 

FBIYATB  ACmONS  FOB  INJUBIB8  FBOM  PUBLIC   NX7I8A2!rOEB. 

Sbc.  645.  Special  and  particalar  damage  neceBsary  to  uphold  private  action. 

Sbc.  646.  Damage  must  be  dlfierent  from  that  common  to  all. 

Sbc.  647.  Slight  damage  mifEleient. 

Sec.  648.  Injory  to  property,  direct  or  consequential,  sufficient. 

Sbc.  649.  Pain  v,  Partrick. 

Sbc.  650.  Hart  v.  Bassett. 

Saa  651.  Morley  «.  PragnelL 

Sbc.  652.  Chichester  v,  Lethbridge. 

Sbc.  658.  Instances  of  special  injury. 

Sbc.  654.  Loss  resulting  from  delay  by  obstruction,  sufficient. 

Sbc.  665.  Obstructing  a  common  watering  place. 

Sac.  656.  Being  compelled  to  transport  goods  by  a  longer  route. 

Sbc.  657.  Cutting  off  access  to  premises  sufficient. 

Sbc.  658.  Preyenting  passage  oyer  navigable  stream  resulting  in  special  loss. 

Sbc.  650.  Mere  obstruction  not  sufficient.    Instances  of  special  damage. 

Sbc.  660.  Loss  of  time  and  labor  in  removing  obstruction,  sufficient. 

Sbc.  661.  Loss  of  trade  by  reason  of  obstruction. 

Sbc.  662.  Cutting  off  approach  to  wharf  on  public  river. 

Sbc.  668.  Number  injured,  of  no  importance. 

Sbc.  664.  Houck  v.  Waucher. 

Sbc.  665.  Turning  one  out  of  his  route,  when  sufficient. 

Sbc.  666.  Powers  v,  Irish. 

Sbc.  667.  Cook  «.  Corporation  of  Bath. 

Sbc.  668.  Can  be  no  recovery  for  the  common  injury. 

Sbc.  669.  Common  injury  defined. 

Sbc.  670.  Same  continued. 

Sbc.  671.  Discomfort  resulting  from  noxious  trades,  when  special  injury. 

Sbc.  672.  Bawdy  house,  establishment  of ,  when  actionable. 

Sbc.  678.  Sale  of  unwholesome  food. 

Sbc.  674.  A  nuisance  may  be  both  public  and  private. 

Sbo.  675.  Attorney-General  e.  Earl  of  Lonsdale. 

Sbc.  676.  Sampson  v.  Smith. 

Sbc.  677.  Mills  «.  Hall. 

Sbc.  678.  Francis  «.  Schoellkopf . 

Bbc.  679.  Soltau  v,  De  Held. 

Sbc.  680.  Instances  of  special  damage. 

Sbc.  681.  The  gUd  of  actions  for  iiguries  from  public  nuisaaoes  is  the  special 

damage  which  must  be  alleged  and  proved. 
Sbc.  682.  Actions  sustained  to  support  private  rights. 
Sbc.  688.  Injury  to  a  vested  right,  sufficient. 
Sbc.  684.  Distinction  between  public  and  private  righta 
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Sbc.  685.  Injaries  to  private  rights,  always  actionable. 

Sec.  686.  Same  oontinaed. 

Sbc.  687.  Simple  obstraction  of  highway  without  special  injiuy,  actionable  in 

certain  cases. 
Sbc.  688.  Actions  apheld,  to  prevent  imposition  of  servitudes  upon  estates. 
Sbc.  689.  When  private  actions  will  be  upheld  for  protection  of  priTate  rights. 
Sbc.  690.  Wesson  v.  Washburn  Iron  Go. 
Sbc.  691.  Best  method  of  illustrating  the  doctrine  of  the  courts. 
Sbc.  692.  Seeley  v.  Bishop. 

Sbc.  698.  O'Brien  v.  Norwidi  &  Worcester  R.  R.  Oo. 
Sbc.  694.  Why  relief  was  denied  in  this  case. 
Sec.  690w  Higbee  v.  Camden  &  Amboy  R.  R.  Go. 
Sbc.  696.  Stetson  v.  Faxon. 

Sbc.  697.  Any  obstruction  of  or  injury  to  a  private  right  is  actionable. 
Sbc.  698.  Personal  iigury  sufficient. 

Sbc.  699.  Special  instances  for  injuries  from  obstruction  of  highway. 
Sbc.  700.  Same  continued. 
Sec.  701.  Delay  in  journey,  when  actionable. 
Sbc.  702.  When  party  has  private  right  in  public  way. 
Sbc.  708.  Personal  injury  always  actionable  when  person  injured  is  free  from 

fault. 

Sexd.  645.  Special  and  partioular  damage  necessary  to  uphold  padvite 
action.  —  It  is  often  a  difficult  question  to  determine  when  a  per- 
son can  maintain  an  action  for  injuries  received  of  a  common 
nuisance.  The  rule  is  weU  established  ttiat  no  person  can  main- 
tain an  action  unless  he  sustains  a  special  damage  therefrom,  dif- 
ferent from  that  sustained  by  the  rest  of  the  public.  Or,  to  state 
the  proposition  in  the  form  in  which  it  is  usually  stated  in  the 
cases,  ^^  no  person  can  maintain  an  action  for  damages  from  a  com- 
mon nuisance^  where  the  injury  and  damage  are  common  to  alL' 

Sec.  646.  Damage  must  be  different  from  that  oommon  to  aU.  ^The 
,  reason  for  this  rule,  as  given  in  the  early  cases,  is,  that  the  exe^ 
cise  of  such  a  right  would  lead  to  a  great  multiplicity  of  suits,  and 
to  endless  and  interminable  litigation."  * 

Therefore  the  courts  very  "wisely  have  unswervingly  adhered  to 
the  rule,  that  an  individual,  in  order  to  be  entitled  to  a  recoveiy 
for  injuries  sustained  from  a  public  nuisance,  must  make  out  a 
clear  case  of  special  damages  to  himself,  apart  from  the  rest  of 

>  Coke's  Inst.  560 ;  Wmiams'  Case,  280 ;  Lansing  v,  Smith.S  Oow.  (N.  T.) 
6  Ooke,  72 ;  Pain  v,  Patrick,  8  Mod.    152. 

*  1  Coke's  Inst  56,  note  a. 
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the  public,  and  of  a  different  character,  so  that  they  cannot  fairly 
be  said  to  be  a  part  of  the  common  injmy  resnltrng  therefrom/ 

It  is  not  enough  that  he  has  sustained  more  damage  than 
another;  it  must  be  of  a  different  character,  special,  and  apart 
from  that  which  the  public  in  general  sustain,'  and  not  such  as  is 
common  to  every  person  who  exercises  the  right  that  is  injured.' 

Sec.  647.  Slight  damage  Bufficdent.  ^'Lord  Coke  lays  down  the 
doctrine  in  vol.  1,  p.  56,  note  a^  of  his  Institutes  thus :  "  If  a 
man  be  disturbed  to  go  over  a  common  highway,  or  if  a  ditch  be 
made  across  it  so  that  he  cannot  go,  yet  he  shall  not  have  an  ac- 
tion upon  his  case ;  and  this  the  law  provided  to  prevent  a  mul- 
tiplicity of  suits;  for  if  any  one  man  might  have  an  action,  all 
men  might  have  the  like,  unless  any  man  has  particular  damage ; 
as,  if  he  and  his  horse  fell  into  the  ditch  whereby  he  received 
hurt  and  loss,  then  for  this  special  damage,  which  is  not  common 
to  all,  he  shall  have  an  action  upon  the  case."  It  will  be  per- 
ceived that  the  learned  author  confines  the  class  of  injuries,  for 
which  a  recovery  may  be  had  for  a  nuisance  to  a  highway,  to 
those  which  are  of  a  direct  and  personal  character,  resulting  either 
from  a  direct  mjury  to  the  person  or  to  property.  This  was  the 
rule  as  held  at  the  time  when  he  wrote ;  but  it  was  soon  after  re- 
laxed, and  made  to  cover  any  special  or  particular  damage,  apart 
from  those  that  are  incident  to,  and  suffered  by,  all  the  public, 
whether  such  damage  is  direct  or  only  consequential.* 

Ko  person  can  maintain  an  action  for  a  mere  obstruction  of  a 
highway,  because  the  placing  of  the  obstruction  there  is  unlaw- 

>  iTMon  V,  Moore,  1  Ld.  Raym.  486;  13  Mary's  Case,  9  id.  112;  Hart  v,  Baasett, 

Mod.  268;  Morley  v.  PragneU,    Cro.  T. Jones,  156;  Chicbesterv.Letlibridge, 

Oar.  510;  Fineux  v,  Hovenden,  Cro.  Wille8,71;Ive8on  v.  Moore,l  Ld.Raym. 

Eliz.  664 ,  Hart  9.  Basaett,  T.  Jones,  486;  Baxter  v.  Winooski,  22  Vt.  114; 

156 ;  Chichester  v.  Lethbridge.WiUes,  Yolo  v,  Sacramento,  86  Cal.  108;  Bar- 

71;  Hubert «.  Groves,  lEsp.N.  P.  Cas.  rows  «.  Pixley,  1  Boot  (Conn.),   862; 

148;  Bose  o.  Miles,  4  M.   &  S.  101 ;  Ottawa   Gas-light   Co.  v,  Thompson, 

Qreaslyz/,  Codling, 2 Bing. 268;  Hughes  89  01.  599;  Bruning  v.  N.   0.    Canal 

V.  Heiser,  1  Binn.  (Penn.)468;  Pierce  and  Banking  Co.,12  La.  Ann. 541;  Mayor 

V,  Dart,  7  Cow.  607.  v,    Marriott,  9   Md.    160;    Stetson  v. 

*  Lansings.  Smith,  8  Cow.  (N.  Y.)  Faxon,  19  Pick.  (Mass.)  147;  Lansing 

158;  Pierce  v.  Dart,  7  id.  609.  «.  Smith,  4  Wend.  (N.  Y.)  9;  Hughes 

*1  Coke's  Inst.  56,  noteov  Williams'  v.  Heise,  1  Binn.  (Penn.)  468;  Hughes 

Case,  5  Coke,  72;  City  of  Georgetown  v.  B.  B.  Co.,  2  B.  1. 498:  Ck>le  v.  Sprowl, 

V,  AlexandriaCanalCo„12Pet.(n.  S.)  85  Me.  161;  Smith  «.  McConathy,  11 

91.  Mo.  517;  Seeley  v.  Bishop,  19  Conn. 

«  Williams'  Case,  5  Coke,  72;  Bobert  128;  Low  «.  Enowlton,26  Me.  128. 
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full  or  becanfie  it  operates  to  pat  him  to  some  inoonvenience,  bat 
the  rule  was  well  established  in  the  case  of  HaH  v.  Bassett^  that 
if  a  person  sustained  any,  even  slight,  special  damage  therefrom, 
as,  in  that  case,  being  compelled  to  carry  his  tithes  a  more  gu> 
cuitous  route,  a  recovery  for  the  special  injury  might  be  had.  In 
Iveson  V.  Moorey*  the  court  held  that  such  an  action  would  lie, 
and  the  reason  for  the  opinion,  as  taken  from  the  manuscript  of 
WiLLEs,  J.,  foimd  in  a  note  to  ChichesteT  v.  Lethbridge^  is  thus 
stated :  "  But  the  court  (King's  Bench)  being  divided,  the  mat- 
ter was  reserved  for  the  rest  of  the  judges,  who  aU  agreed  to  the 
opinion  of  Tubton,  J.,  and  Gould,  J.,  that  the  action  lay.  The 
reason  that  the  judges  went  upon  was  principally  this,  that  it 
sufficiently  appeared  that  the  plaintiff  must,  and  did  necessarily 
suffer  a  special  damage,  more  than  the  rest  of  the  king's  subjects, 
by  the  obstruction  of  this  way,  by  which  it  must  be  understood, 
without  any  allegation  of  loss  of  customers,  that  the  plaintiff  did 
suffer  particularly  in  reference  to  his  trade,  by  the  plaintiff's 
wrong."  The  justice  of  this  rule  is  apparent,  and  that  would  in- 
deed be  a  harsh  doctrine  that  would  prevent  a  recovery  for 
actual  injuries  resulting  from  the  obstruction  of  a  highway, 
simply  because  others  were  obstructed  also,  and  thus  a  multitude 
of  actions  might  be  brought. 

Seo.  648.  li^tiuy  to  property » cttreot  or  cxmiaqnmitial . —  The  rule,  as 
existing  at  this  time,  may  be  stated  to  be  that  where  a  person  sus- 
tains a  special  damage  peculiar  to  himself,  either  to  his  person  or 
property,  direct  or  consequential,  from  a  public  nuisance,  whether 
arising  from  the  obstruction  of  a  highway  or  from  any  cause,  he 
shall  have  his  remedy  therefor.*  To  illustrate  this  rule  and  give 
the  reader  a  correct  understanding  of  its  true  force  and  applica- 
tion, it  will  be  profitable  to  take  up  and  mark  tlie  modifications 
which  the  law,  in  this  respect,  has  undergone  since  Lord  Coke's 
time.      William^  Case*  was  an  action  brought  by  the  plaintiff 

>  Robs  v.  Butler,  19  N.  J.  Eq.  294  ;  Hobeon  v.  Todd,  4  T.  B.  78  ;  Batter- 
Wesson  V.  Washbame  Iron  Co.,  18  field  v.  Forester,  11  East,  60 ;  Flower 
Allen  (Mass.),  95 ;  Haskell  v.  New  v.  Adam,  2  Taunt.  814 ;  Pindar  v, 
Bedford,  108  Mass.  216 ;  Soltau  v.  De  Wadsworth,  2  East,  155 ;  Com.  Dig.. 
Held,  9  Eng.  Law  and  Eq.  20  ;  Ottowa  Action  on  the  case,  B.  8 :  Dudley  v. 
Gas-light  Go.  v,  Thompson,  89  111.  699.  Kennedj,  68  Me.  465 ;  Clark  v.  Peck- 

*  1  Ld.  Raym.  186.  ham.  10  R.  I.  85 ;  Greene  v.  Nimne- 
«  WlUes,  74.  macher,  86  Wis.  6a 

*  Robert  Mary's  Case,  9  Coke,  112 ;  » 5  Coke,  72. 
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against  the  vicar  of  Alderbnry  for  not  celebrating  divine  service 
in  a  certain  chapel  in  the  plaintiffs  manor.  The  defendant  was 
found  guilty  npon  the  trial  at  Assizes,  and  a  motion  in  arrest  of 
judgment  was  filed,  and  upon  hearing  it  was  held  by  the  whole 
court  that  the  judgment  could  not  be  sustained  in  favor  of  the 
plaintiff,  because  the  chapel  was  not  private  to  himself  and  his  family, 
but  pubUc  and  conunon  to  all  the  tenants^  of  the  same  manor, 
which  may  be  many,  and  if  the  lord  could  maintain  an  action,  so 
could  each  of  his  tenants,  and  so  there  would  be  many  actions  for 
one  default.  But  if  the  chapel  had  been  private  to  the  lord  and 
his  family,  then  he  might  have  maintained  his  action.  ^^  But," 
says  the  court,  ^^if  any  particular  person  afterward,  by  the  same 
nuisance  done,  has  more  particular  damage  than  any  other,  then, 
for  that  particular  injury,  he  shall  have  his  particular  action,  and 
for  common  nuisances  tiiat  are  equal  to  all  the  king's  liege  people, 
the  common  law  has  appointed  other  courts  for  the  correction  and 
reforming  of  them,  to-wit :  toms,  leets,"  etc 

Thus  in  this  case  the  doctrine  was  fecognized,  although  not 
defined,  that  a  person  sustaining  special  and  particular  damage 
from  a  conunon  nuisance  might  have  an  action  therefor. 

Sbo.  649.  Bnl*  in  Pain  ▼.  Patriok.— In  P(a^n  v.  Patrick  eC  al,^^ 
the  plaintiff  brought  an  action  against  the  defendant  for  being  hin- 
dered from  going  over  a  ferry  which  the  defendants  were  bound 
to  keep.  The  only  injury  or  damage  which  the  plaintiff  set  up 
in  his  declaration  was  the  loss  of  his  passage.  The  defendant 
answered  that  he  had  built  a  bridge  in  place  of  the  ferry.  But 
the  court  held  on  demurrer  that  the  owner  could  not  let  down  the 
ferry  and  pat  up  a  bridge  without  a  license,  and  that  the  custom  was 
good,  in  the  nature  of  an  easement,  but  that  the  custom  consisted 
not  in  the  right  Uypass^  for  that  was  common  to  all  the  king's 
subjects,  but  in  the  right  to  pass  toll  free.  That,  therefore,  the 
plaintifi  could  not  maintain  an  action  for  not  passing,  for  so  any 
other  subject  might  bring  an  action  which  would  be  endless  and 
infinite.  ^'  AUter^  if  toll  had  been  exacted  and  paid,  and  had 
thus  been  a  special  damage,  but  without  a  special  damage  he  can 
only  indict  or  bring  information." 

I  a  Mod.  289. 
91 
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SBa65O.Biil»iiiBniT.BMM0tt.— In  jffar^T.  BasaeU,' wYndiwHB 
an  action  on  the  case  for  obstrncting  a  highway,  the  plaintiff 
alleged  in  his  declaration,  by  way  of  damage,  that  he  fanned  the 
tithee  of  a  certain  parish,  and  was  possessed  of  a  certain  bam  in 
which  he  intended  to  place  th^n,  and  that  by  reason  of  the  de- 
fendant haying  obstmcted  the  highway,  which  was  a  direct  way 
to  his  bam^  with  a  ditch  and  gate,  he  was  forced  to  carry  them 
aronnd  by  another  and  more  difficult  way. 

The  oonrt  held  that  the  declaration  disclosed  a  sufficient  cause 
of  action,  because  the  additional  labor  of  the  plaintifPs  servants 
and  cattle  was  a  particular  damage. 

Bsa  651.  Bide  in  BCoriiy  ▼.  Ihr«SB(dl.  —  In  Mcfiey  Y.  Progndl^ 
which  was  an  action  against  the  defendant  for  erecting  and  work- 
ing a  tallow  furnace  near  the  plainti£Ps  inn,  to  the  annoyance  of 
his  guests,  and  in  consequence  of  which  they  left  his  inn,  and  the 
plaintifPs  fiunily  were  rendered  unhealthful,  a  verdict  was  ren- 
dered for  the  plaintiff,  and  upon  a  motion  in  arrest  of  judgment 
no  question  was  made  but  that  this  was  a  sufficient  spedal 
damage ;  but  the  defendant's  counsel  predicated  his  objection  to 
the  verdict  upon  the  ground  that  the  trade  was  needful,  and 
might,  therefore,  be  conducted  anywhere.  The  verdict,  however, 
was  sustained,  the  court  holding  that  the  special  damage  was 
sufficiently  proved. 

Sbc.  652  Rnl>  in  OMcbastor  ▼.  Ti^thMdf^—  In  ChichsgterY.Ldk' 
bridgey*  the  plaintiff  brought  an  action  against  the  defendant  for 
obstructing  a  highway,  and  alleged  as  a  special  ground  of  action 
that  he  had  attempted  several  times  to  pass  over  the  road  with 
his  coach,  but  was  prevented  from  doing  so  by  reason  of  the 
obstruction,  and  that  he  had  several  times  attempted  to  r^nove 
the  obstruction  so  that  he  might  pass,  and  had  been  prevented 
from  doing  so  by  the  defendant.  The  court  sustained  the  verdict 
for  the  phdntiff  upon  the  ground  that  his  case  was  distinguished 
from  that  of  the  public  in  general,  because  he  had  attempted  to 
remove  the  obstruction  and  been  prevented  from  doing  so  by  the 
defendant 

«  T.  JoBM.  16«.  •  Cio.  0»r.  510. 
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Sxo.  653.  fmtanfXMi  of  tpeoial  ii^jiiry.  —  Thus  it  will  be  seen  that 
while  the  courts  adhered  unswervingly  to  the  rule  that  there 
must  be  special  damage  peculiar  to  the  plaintiff,  in  order  to  enable 
him  to  maintain  an  action  for  damages  resulting  from  a  special 
injury,  yet,  where  special  damage  was  shown,  they  upheld  the  ac- 
tion, and  from  cases  already  noticed  we  deduce  this  general  doc- 
trine, which  is  still  adhered  to  by  the  courts,  that  while  a  person 
may  not  have  an  action  for  merely  being  put  to  inconvenience, 
and  being  delayed  in  his  journey  in  common  with  the  rest  of  the 
public,  yet,  if  by  reason  of  the  obstruction  he  is  compelled  to  go 
a  circuitous  route  with  his  goods,  whereby  he  sustains  damage  by 
reason  of  the  additional  expense  incurred  by  the  labor  of  his 
servants  and  cattle,  this  is  a  particular  damage  that  will  uphold  an 
action  for  the  injury.  But  if  he  is  merely  delayed  in  his  journey 
or  compelled  to  take  a  circuitous  route,  and  sustains  no  special  in- 
jury, except  such  as  is  incident  to  every  person  who  attempts  to 
pass  over  the  road,  no  action  can  be  maintained.*  In  the  case  of 
the  tithes  there  were  two  grounds  upon  which  the  action  could 
have  been  sustained.  First,  the  special  damage  by  reason  of  the 
additional  labor  of  his  servMits  and  cattle ;  and,  secondly,  because 
if  he  had  not  gone  by  the  circuitous  route  and  incurred  the  addi- 
tional labor  and  expense,  he  would  have  been  subjected  to  an  ac- 
tion for  not  removing  the  tithes,  and  this  would  have  been  such 
particular  damage  as  would  have  given  him  a  right  of  action. 
Lord  Holt,  in  commenting  upon  this  case,  in  the  case  of  Iveaon 
V.  Moore^  while  he  questioned  the  case  upon  the  particular 
ground  upon  which  it  was  placed  by  the  court,  admitted  that  the 
judgment  was  in  fact  correct,  because  of  the  liability  to  damages 
by  delay  in  the  removal  of  the  tithes. 

Seo.  654.  ZiOfla  reralting  from  d«lay  from  obitmotioii,  Btaffiolent.  — 
There  can  be  no  question  but  that  if  a  person  by  reason  of  an  ob- 
struction in  a  highway  is  prevented  from  performing  a  contract, 
or  incurs  any  other  legal  liability  on  account  of  the  delay  to 
which  he  is  subjected,   that  this  is   such  a  special  injury  as 

>  Woolnrch  on  Ways,  27  H.  8, 27,  p.  from  beinff  obstmeted  in  a  highway 

48.    See  Farrelly  v,  Cincinnati,  2  Dls-  and  oompdled  to  go  by  a  drcaitouB 

ney  (Ohio),  516,  where  the  doctrine  of  ronte  is  ably  diecassed. 

recovery  for  flpedal  damage  arising  *  1  Ld.  Baym.  486. 
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will  gi^e  him  a  good  cause  of  action.  Indeed  this  ift  the  doctrine 
as  suggested  by  Lord  Holt  in  his  comments  npon  the  case 
above  referred  to.*  But  mere  inconvenience  and  delay,  such  as 
is  incident  to  all  the  public  attempting  to  pass,  is  not  of  itself  suffi- 
cient,' but  if  in  addition  to  that,  any  special  and  particular  damage 
is  incurred  an  action  lies.'  As  if  by  reason  thereof  he  is  subjected 
to  damages  by  the  non-performance  of  a  contract,  or  in  a  failure 
to  discharge  a  legal  duty,  or  sustains  actual  loss  by  reason  of  being 
imable  to  reach  his  destination,  by  which  he  is  prevented  from 
consummating  an  advantageous  contract.*  So  too,  if,  as  in  the  case 
of  Chichester  v.  Zethbridge^  mpra^  he  attempts  to  remove  the 
obstruction  and  is  prevented,  or  if  he  actually  removes  the 
obstruction,  the  labor  expended  therein,  however  trifling  in 
amount,  is  within  the  rule  of  special  injury,  and  will  support  an 
action.' 

Sbo.  665.  Obstmottagaoomiiion  waUvi^g-plaoe.  —  In  WesSywry  v. 
Powdl^  a  case  cited  by  the  court  in  FH/miux  v.  Hooendenn^ 
which  was  an  action  against  the  defendant  for  obstruct- 
ing a  common  watering*place  belonging  to  the  inhabitants  of 
Southwark,  of  which  the  plaintiff  was  a  resident,  the  action  was 
sustained,  but  the  court  put  their  decision  upon  the  ground  that 
it  was  a  private  nuisance  and  that  no  other  remedy  could  be  had. 
In  the  case  of  Fvnewo  v.  Sc/venderiy  suprdy  in  which  this  case 
was  referred  to,  it  was  held  that  the  mere  fact  that  the  plaintiff 
had  been  prevented  from  passing  over  a  highway,  by  reason  of 
obstructions  placed  therein  by  the  defendant,  was  not  sufficient  to 
entitle  him  to  a  recovery,  and  that  no  such  special  damage  was 
shown  as  would  uphold  an  action  for  a  common  nuisance,  and  that 

>  Itobod  v.  Moore,  1  Ld.  Bayin.  486 ;  or  where  he  is  subjected  to  special 

Lansizig  v.  Smith,  8  Cow.  (N.  Y.)  161.  loss  in  time  or  otherwise. 

•In  Brown  tr.    Watrous,  47  Mich.  'Baxter  v.  Winooeki  Turnpike  Co., 

161,  it  was  held  that,  where  a  person  22  Vt.   114;  Smith  v.   Lockwood.  18 

pursuing  a  joume7  ''^"•t  ^7  reason  of  Barb.  (N.  Y.  S.  C.)  209  ;  Pittsburgh  v. 

an  obstruction,  compelled  to  take  a  Scott,  1  Penn.   St.  800  ;    Flneux   v. 

more  circuitous  route  whereby  he  was  HoYenden,  Cro.  Eliz.  664. 

delayed,  this  was  such  special  damage  *  Smith  v.  Lansing,  8  Cow.  (K.  T.) 

as  would  enable  him  to  maintain  a  suit  161. 

against  the  person  who  placed  the  ob-  ■  Pierce  «.  Dart,  7  Cow.  (N.  Y.)  600; 

struction  there.    But  this  is  evidently  Lansing  e.  Wiswall,  6  Denio  (N.  T.), 

intended  to  be  restricted  to  cases  where  018 . 

the  road  leads  to  the  pexaon'e  premises,  *  Cio.  EUs.  664 
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thia  case  was  distiTigniahed  from  the  case  of  WesUnMry  v.  Patffdl, 
because  this  was  a  common  nuisance  and  punishable  by  indict- 
ment, while  in  that  case  the  nuisance  was  private  and  could  only 
be  redressed  civilly. 

Seo.  656.  B«liig  oompelUd  to  tnuoipoit  goodfl  by  a  longwr  route. —  In 

Jvesan  v.  Mocre^  the  plaintiff  brought  an  action  against  the  de- 
fendant for  obstructing  a  highway  leading  to  the  plaintiff's  coal 
mineS)  whereby  he  was  prevented  for  the  period  of  two  months 
from  passing  with  his  teams  and  carts  for  carrying  his  coals,  and 
whereby  customers  were  prevented  from  coming  to  buy  his  coals 
by  reason  of  which  he  lost  the  profits  of  his  colliery,  etc.  A  ver- 
dict was  found  for  the  plaintiff,  and  upon  a  hearing  of  the  case  in 
Sling's  Bench,  upon  a  motion  in  arrest  of  judgment,  the  court 
were  evenly  divided  upon  the  question  of  the  plaintiS's  right  to 
recover  upon  the  facts  alleged  in  the  declaration,  Ohief  Justice 
Holt  and  Justice  Rapley  holding  that  the  special  damage  was 
not  sufficient,  and  Tijbton  and  Gould,  JJ.,  holding  the  special 
injury  sufficient.  Under  a  subsequent  hearing  before  the  judges 
of  the  Oourt  of  Exchequer  and  Common  Pleas,  the  verdict  was 
unanimously  sustained.  The  judges  in  King's  Bench  were  also 
unanimously  of  the  opinion  that  if  it  had  appeared  from  the 
declaration  that  the  plaintiff  had  lost  the  opportunity  of  selling 
bds  ooak  by  reason  of  the  obstruction,  because  purchasers  were 
thereby  prevented  from  going  there,  and  that  it  fell  in  price,  that 
was  a  sufficient  special  damage  which  was  peculiar  to  the  plaint- 
iff, but  they  differed  upon  the  question  whether,  in  judgment  of 
law,  these  facts  were  sufficiently  stated  in  the  declaration.  But, 
a8  has  been  previously  stated,  iJie  Oourt  of  Exchequer  settled  the 
law  of  this  case  in  favor  of  the  plaintiff,  and  at  the  present  day, 
and  in  the  light  of  the  doctrine  upon  these  questions  now  held 
by  the  courts,  there  can  be  no  question  but  that  it  was  decided 
oorrectfy.  If  an  action  for  damages  could  not  be  maintained  for 
any  injuiy  under  the  facts  disclosed  in  the  declaration,  it  is  diffi- 
cult to  conceive  how  an  action  could  be  maintained  for  any  injuiy 
from  an  obstruction  of  highways,  except  such  as  results  directly 
to  the  person  or  team  of  a  party.    Here  was  a  highway  leading 

>  1  Ld.  Baym.  486. 
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to  the  plaintifi's  coal  minee,  which  were  being  worked  by  him, 
which  was  obstmcted  to  such  an  extent  as  not  only  to  prevent 
the  plaintiflfB  from  hauling  their  coals,  but  also  so  as  to  prevent 
persons  from  going  there  at  aU  with  teams,  and  which  prevented 
a  sale  of  their  coals  during  that  period  and  a  consequent  loss  of 
profits.  If  this  was  not  an  injury  of  a  special  character  to  the 
plaintifEs^  a  case  can  hardly  be  conceived  of  where  special  conse- 
quential damage  could  arise  from  such  injuries.^  Following  this 
case,  in  1794,  the  question  again  arose  before  Lord  Kbnton,  in 
Hubert  v.  Oroves*  and  the  doctrine  of  Iveson  v.  Moore  was 
ignored  or  seriously  questioned.  In  this  case  the  plaintiff,  who  was  a 
coal  and  timber  merchant,  brought  an  action  against  the  defend- 
ant for  damages  sustained  by  him  by  reason  of  obstructions  in  a 
highway  placed  there  by  the  defendant.  The  declaration  stated 
the  fact  that  the  plaintiff  was  a  coal  and  timber  merchant,  and 
had  a  right  and  had  been  accustomed  to  use  the  highway  in  question 
for  the  purpose  of  carrying  all  his  goods  and  things  pertaining 
to  his  business. 

That  the  defendant  had  placed  upon  the  highway  lai^  quan- 
tities of  rubbish  and  earth,  by  which  it  was  totally  obstructed  and 
by  reason  of  which  he  had  lost  the  use  and  benefit  of  the  way, 
and  been  prevented  from  enjoying  his  premises  and  carrying  on 
his  trade  in  so  advantageous  a  manner  as  he  had  a  right  to  do, 
and  by  which  he  was  obliged  to  carry  his  coals,  timber,  etc,  by 
a  more  circuitous  and  inconvenient  route.  In  all  respects,  the 
evidence  sustained  the  allegations  in  the  declaration.  But  Lord 
£enton  nonsuited  the  plaintiff,  and  the  Court  of  King's  Bench 
sustained  his  judgment,  and  refused  to  set  aside  the  nonsuit,  upon 
the  ground  that  it  did  not  appear  that  the  plaintiff  had  sustained 
such  special  damage  as  entitled  him  to  an  action. 

The  case  was  decided  in  direct  opposition  to  the  doctrine 
established  in  Hart  v.  Basaett  and  Iveson  v.  Moorey  cited  aupra^ 

>  WesBon  V,  Washbarn  lion  Co.,  13  Alexandria  Canal  Co.,  12  Pet.  (U.  S.) 

Allen  (Mass.),  96;     Rose  v    Oroves,  98;  Crowder  v.  Tinkler,  19  Vea.  616; 

5   M.    ft    G.    618 ;    Frink  v.    Law-  Lansing  v.  Smith,  4  Wend.  (N.  T.) 

Tenoe,  20  Conn.  117 ;  Yolo  Co.  v.  Sacra-  10  ;  Francis  v.  SclioeUkopf.  58  N.  Y. 

mento,  86  Cal.  198 ;   Barnes  v.  OXj  of  162 ;  Knox  r.  Mayor,  etc.,  66  Barb.  (N. 

Racine,  4  Wis.  454 ;   Bigelow  v.  Hart-  Y.  S.  C.)  404 ;  Milhaa  v.  Sharpe,  27  X 

ford  Bridge,  14  Conn.  666  ;  Seelej  v.  Y.  611. 

Bishop,   19  id.  186  ;    Georgetown  v.  *  1  Bsp.  N.  P.  Cas.  148. 
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both  of  which  cases  were  referred  to  and  relied  upon  in  the  argu- 
ment of  the  motion  to  set  aside  the  nonsuit,  by  Erskine,  counsel 
for  the  plaintiff. 

Sec.  657.  Oottliig  oflf  acoew  to  pramlsM  gnfflolant — A  similar  ques- 
tion came  before  the  English  courts  a  few  years  later,  in  Moae  v. 
JUileSy^  which  was  an  action  for  damages  sustained  by  the  plaint- 
iff by  reason  of  the  obstruction  of  a  navigable  creek.  It  was 
alleged,  in  the  declaration,  and  so  appeared  from  the  evidence 
upon  the  trial,  that  the  plaintiff  was  the  owner  of  several  boats 
and  barges,  and  that  they  were  navigating  the  creek  loaded  with 
merchandise,  when  the  defendant  obstructed  the  passage  of  the 
creek  by  mooring  his  barge  directly  across  the  channel,  thus  pre- 
venting the  passage  of  the  plaintiff's  boats.  The  plaintiff,  by 
reason  of  this  obstruction,  was  compelled  to  unload  his  boats  and 
transport  the  merchandise,  with  which  they  were  loaded,  a  great 
distance  by  land.  A  verdict  was  rendered  for  the  plaintiff  in  the 
Oourt  of  Common  Pleas,  and  the  question  came  before  the  judges 
at  Sing's  Bench,  on  a  motion  in  arrest,  where  the  judgment  of 
the  lower  oourt  was  unanimously  sustained.  Lord  Ellenbobough, 
in  commenting  upon  the  question  as  to  whether  the  plaintiff  had 
shown  sufficient  special  injury  to  entitle  him  to  recover,  said :  ^^  If 
a  man's  time  or  his  money  are  worth  any  thing,  the  plaintiff  has 
shown  a  sufficient  special  damage."  This  case,  in  principle,  stood 
upon  the  same  grounds  as  that  of  Sort  v.  Basaett^  and  was  a  re- 
affirmance  of  the  doctrine  of  that  case,  and  was  a  virtual  rejection 
of  the  rule  advanced  in  Sviert  v.  Groves.  In  Cheaaley  v.  Cod- 
Imffy^  the  doctrine  of  Hose  v.  Milea  was  re-affirmed.  In  that  case 
the  plaintiff  was  a  coal  higgler,  and  was  traveling  upon  the  high- 
way in  question  with  three  asses  laden  with  coals,  when  the  de- 
fendant obstructed  his  passage  by  shutting  a  gate  across  the  same, 
and  keeping  it  shut,  so  that  he  was  compelled  to  return  and  go  to 
his  place  of  destination  by  a  roundabout  and  circuitous  way,  by 
reason  of  which  he  lost  much  time  and  was  not  able  to  perform 
as  many  journeys  a  day  as  he  could  have  performed  over  the  high- 
way in  question.    The  court  held  that  this  was  sufficient  special 

>  4  M.  ft  S.  101.  ta  Bing.,  968. 
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damage  to  support  the  plaintifiPs  action,  and  a  verdict  paaBed  in 
his  favor,  which  was  not  disturbed. 


Sbo.  658.  FroventiQg  punge  ovar  lunrlgmbla  itrMaiis  nmilUiig  in  Bp&cUl 

loM.  —  Contemporaneously  with  these  two  last-named  cases  comes 
the  case  of  Hughes  v.  Heiser^  which  was  an  action  to  recover  for 
the  obstruction  of  the  Big  SchwyUciUy  a  navigable  river,  by  the 
erection  of  a  dam,  so  that  the  plaintifPs  rafts  could  not  pass 
down  the  river.  The  declaration  alleged,  and  the  evidence 
disclosed  the  facts  so  to  be,  that  the  plaintiff  had  provided 
for  himself  50,000  feet  of  pine  timber,  and  made  it  into  three 
rafts,  with  the  intent  to  raft  them  down  the  river  below  the 
dam;  that  he  did  navigate  as  far  as  the  dam,  and  that  they 
were  entirely  prevented  by  the  dam  from  passing  down  the  river; 
that  the  dam  was  not  constructed  with  a  proper  slope,  as  provided 
by  the  act  authorizing  its  erection,  whereby  he  was  prevented 
from  taking  his  timber  to  market,  and  thereby  lost  the  sale  and 
profits  of  die  same.  The  court  held  that  the  damage  was  well 
laid,  and  was  sufficiently  special  to  warrant  a  recovery. 


8bo.  659.  Mera  obstrnotkni  not  gofficient     Instanoes  of  qMdal 

age.— It  will  be  noticed  that  a  distinction  is  made  in  all  these 
cases  between  actual  present  damages  and  those  that  rest  in 
contemplation.  Thus,  in  the  case  of  HaH  v.  Bassett^  the  plaint- 
iff was  actually  traveling  over  the  road,  and  was  actually  ob- 
structed in  his  passage.  So  in  Rose  v.  MUes^  the  plaintiflE  was 
actually  navigating  the  river,  and  met  the  obstruction.  In 
Oreaaley  v.  Codlmg^  the  plaintiflE  went  with  his  laden  asses  along 
the  highway,  and  the  gate  was  shut  across  his  path,  obstructing 
and  preventing  his  passage.  So  in  Hughes  v.  Heisfr^  the  plaintiff 
built  his  rafts  and  floated  them  down  the  river,  where  they 
actually  met  the  obstruction,  and  were  prevented  from  passage. 
It  is  doubtful  whether  there  could  have  been  a  recoveiy  in  any 
of  those  cases ;  indeed,  it  may  safely  be  said  that  there  could  have 
been  no  recovery  in  any  of  them,  if  the  damages  had  rested  merely 
in  contemplation ;  that  is,  if,  instead  of  having  actually  attempted 
a  passage,  the  parties  had  severally  desisted  from  so  doing,  on 

1 1  Binn.  (Penn.)  468. 
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aocount  of  the  obBtmctions.  In  the  latter  case,  the  damages  conld 
not  be  said  to  have  been  special,  unless  they  had  shown,  in  the 
cases  of  HaH  v.  Bassettj  that,  by  reason  of  the  obstruction,  he 
had  been  prevented  from  removing  the  tithes,  and  had  been 
actuallj  mulcted  in  damages  in  consequence ;  or,  in  the  case  of 
Jio8e  V.  MileSj  that  he  had  actually  lost  the  sale  of  his  goods,  or, 
having  sold  them,  had  been  prevented  from  taking  them  to  the 
place  of  delivery  in  consequence  of  the  obstruction ;  and,  in  the 
case  of  Sughe8  v.  JSeiseTj  if,  instead  of  cutting  his  timber  and 
sending  it  down  the  stream  in  rafts,  he  had  left  it  uncut  in  the 
forest,  because  he  could  not  get  it  to  market  by  reason  of  the  ob- 
struction, there  could  have  been  no  recovery,  because  there  was 
no  present  actual  damage,  but  only  such  as  rested  in  contempla- 
tion, and  such  as  was  common  to  all  similarly  situated.  Indeed, 
in  the  case  of  Hose  v.  Miles j  Lord  Ellbnbobouoh  said :  ^'  The 
plaintiff  had  actually  conmienced  his  course  down  the  river,  and 
was  actually  using  it  when  he  was  obstructed,  and  his  dam- 
ages did  not  rest  in  contemplation."  A  man  cannot  stand  by 
idly  and  claim  damages  for  an  obstruction  in  a  highway  or  navi- 
gable river,  simply  because  it  is  obstructed,  when  he  has  made  no 
attempt  to  use  the  road  or  river,  and  has  not  been  actually  ob- 
structed,^ unless  he  can  show  that  the  obstruction  was  such  as  not 
only  to  obstruct  passage,  but  was  of  such  a  character  as  to  render 
any  attempt  to  pass  it  useless,  and  that,  by  reason  thereof,  he  has 
aetually  lost  the  sale  of  his  goods,  or  been  prevented  from  per- 
forming a  contract,  or  some  legal  duty,  whereby  he  has  sustained 
actual  loss  and  damage  beyond  the  common  damage  incident  to  alL' 

Ssa  660.  ZiOfla  of  fimm  and  labor  in  runovlng  obitniotion,  Boffiolant.  — 
In  Pierce  v.  DaH*  which  was  an  action  for  a  nuisance  in  build- 
ing a  fence  across  a  highway,  it  appeared  that  the  plaintiff  lived 
upon  the  highway  in  question,  and  that  the  obstruction  was 

1  In  Baxter  «.  Winooski  Turnpike  *  Baxter  «.  Wlnooski  Turnpike  Co., 

Co.,22Vt  114,  the  court  held, that  no  2d  Vt.    114;   Hatch   v.  Bailroad  Co., 

damages  can  be  recovered  for  an  obw  28  id.  142 ;  Iveeon  o.  Moore,  1  Ld.  Baym. 

BtmcUon  of  a  highway  simply  becauae  486 ;   Boee  v.  Miles,  4  M.  ft  S.  101 ; 

the  road  is   insufficient,  unless    the  Qreasley  e.  Codling,  2  Bing.  868. 

person  claiming  damages  actuallj  at-  *  7  Oow.  (K.  Y.)  o09. 
tempted  to  pass  and  could  not. 
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erected  near  his  house,  in  consequence  of  which  he  claimed  that 
he  had  sustained  a  special  damage.  In  addition  to  this,  it  also  ap- 
peared that  the  plaintiff  had  several  times,  when  passing  over  the 
road  with  his  team,  removed  the  fence  which  the  defendant  would 
as  often  replace.  The  witnesses  fixed  the  damages  at  twenty-five 
cents  as  the  actual  value  of  the  labor  required  to  remove  the  ob- 
struction. It  was  insiBted,  by  the  defendant,  that  there  could  be 
no  recovery,  because  the  obstruction  was  a  common  nuisance,  and 
an  action  for  private  damages  would  not  lie,  but  the  court  said : 
"  In  considering  the  special  damage  we  must  lay  out  of  view  the 
fact  now  set  up,  that  the  road  was  more  contiguous,  and  therefore 
more  beneficial  to  the  pkintifi  than  to  others.  He  might  have 
been  more  injured  on  this  account  than  others^  but  it  is  not  such 
an  injury  as  the  law  will  notice. 

"  The  right  of  action  for  an  obstruction  in  a  highway  can  never 
be  determined  by  the  distance  at  which  the  party  resides  from  it. 
All  the  cases  agree  that  there  must  be  some  specific  damage  to 
the  party  before  he  can  sue."  But  the  court  upheld  the  verdict 
on  the  ground  that  he  had  been  actually  obstructed  in  his  pas- 
sage over  the  road,  and  had  expended  time  and  labor  in  the  re- 
moval of  the  obstruction.  The  court  say :  ^  In  the  case  at  bar, 
the  plaintiff  was  certainly  put  to  some  expense.  There  was  a  de- 
lay and  labor  in  abating  the  nuisance,  so  that  he  might  proceed 
on  the  road.  True,  the  injury  was  trivial,  and  it  is  not  difficult 
to  see  that  the  damages  are  excessive.  But  we  cannot  interfere 
on  that  ground,  when  the  action  is  for  a  tort."  The  court  ex- 
pressly adopts  the  doctrine  as  laid  down  in  Hose  y.  MUea^  and 
Hughes  v.  Seiaer^  and  holds  that  delay  in  a  journey  is  one  of  the 
proper  elements  to  be  considered  in  actions  of  this  character,  and 
that  when  delay  is  coupled  with  labor  or  other  damage,  however 
small,  that  is  not  necessarily  conmion  to  all  exercising  the  same 
right,  an  action  may  be  sustained.' 

*  In  Winterbottom  «.  Lord  Derbj,  attempting  to  use  it,  either  to  go  by  a 

L.  R. ,  2  Exch.  816,  it  was  held  where  circoitons  ronte  or  remove  the  obetmc- 

the  plaintiff  proved  no  special  damage  tion,  that  this  was  not  snch   special 

from  the  obstruction  of  a  highway  be-  damage   as   woald  sustain  an  action. 

7ond  beinff  delayed  several  times  in  In  Blanc  [v.  Klampke,  29  Cal.  156,  it 

passing    along  the    road,  and  being  was  held  that  a  person  whose  property 

obliged  in  common  with  every  one  else  is  iigured  by  an  obetraction  in  a  high. 
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Sso.  661.  IiO0S  of  tnde  by  roaion  of  olwtnictloiL  —  In  the    caee   of 

Hose  V.  Ortyoea^  it  was  held  that  where  the  defendant  placed 
beams  and  spars  in  a  navigable  river  whereby  the  access  to  the 
plaintiff's  inn  was  obstructed,  and  many  persons  that  would  other- 
wise have  come  there  and  taken  refreshments  were  hindered  from 
coming,  that,  even  though  this  was  a  public  nuisance,  the  plaintiff 
would  be  entitled  to  recover  for  the  special  injury  he  sustained 
therefrom,  and  that  a  general  allegation  that  persons  were  hin- 
dered and  prevented  from  coming  to  his  inn,  without  specifying 
particular  instances,  was  good,  and  set  forth  sufficient  special  dam- 
age to  sustain  his  action  and  entitle  him  to  a  recovery. 

Ssa  662.  Outtiiig  off  approaoh  to  whaif  on  pabUo  ilTer.  —  In  the  case 

of  Frimk  est  cH.  v.  La/arrenoe^  which  was  a  proceeding  in  equity  to 
restrain  the  defendant  from  obstructing  the  approach  of  vessels  to 
the  plaintiff's  wharf  in  Kew  London  harbor,  it  appeared  that  the 
plaintifb  were  the  owners  of  a  lot  of  land  bordering  on  the  waters 
of  the  harbor,  and  had  a  wharf  thereon  extending  from  their  land 
a  considerable  distance  into  the  harbor.  At  the  outer  or  easterly 
end  of  the  wharf  are  projections  on  each  side  giving  it  the  form 

of  a 1.     This  wharf  had  been  built  for  more  than  sixty  years, 

and  during  all  that  time  had  been  owned  and  possessed  by  the 
plaintiffs  and  their  grantors.  The  defendant  owned  land  adjoin- 
ing with  a  wharf  connected  therewith,  extending  also  a  considera- 
ble distance  into  the  harbor.  There  was  a  large  and  very  con- 
venient basin  between  these  two  wharves,  into  which  all  having 
occasion  to  pass  with  boats  or  vessels  entered.  The  defendant 
was  about  to  drive  a  row  of  piles  from  the  south-east  comer  of 
his  land  to  the  north-east  end  of  the  plaintiff's  wharf,  and  connect 
them  with  ties  or  caps  in  such  a  manner  as  to  entirely  obstruct 
the  passage  of  all  boats  or  vessels  from  the  waters  of  the  harbor 
to  the  north  side  of  the  plaintiff's  wharf,  and  would  thus  seriously 
impair  the  value  of  the  plaintiff's  property.    Upon  the  final  hear- 

wmj  may  baye  hie  action  to  abate  the  of  free  access  to  bis  premiseB  by  rea- 

same,bat  not  if  bis  injary  is  snob  as  son  of  the  obstruction  is  safficient  to 

is  common  to  others.    But  it  was  held  maintain  the  action.    Gobom  v,  Ames, 

that  proof  that  the  plaintiff  is  deprived  69  Gal.  885. 

1 5  M .  ft  G.  618.  •  20  Conn.  117. 


732  Pbivats  AcnoHB  fob  Injubisb 

ing  it  was  urged  by  the  defendants  that  the  bill  oould  not  be 
maintained,  because  the  act  complained  of  would  be  a  public  nui- 
sance, and  oould  only  be  redressed  by  indictment.  But  the  court 
granted  the  injunction,  and  Watte,  J.,  in  delivering  the  opinion 
of  the  court,  said :  ^^  We  have  had  occasion  in  several  recent 
cases  to  decide  whether  a  private  individual  can  mftinfatin  a  bill 
in  equity  for  an  injunction  against  a  public  in  navigable  waters.^ 
And  we  held  that  such  relief  will  not  be  granted  unless  it  appears 
that  the  party  complaining  wiU  sustain  a  special  and  particular 
damage — an  injury  distinct  from  that  done  to  the  public  at  large. 
But  on  the  other  hand  it  was  agreed  that  if  such  an  injury  would 
accrue  the  relief  would  be  granted.  Indeed,  such  seems  to  be  the 
settled  rule  in  equity.'" 

Sec.  663.  Nninber  l^tinwd  of  no  Importuice.^  In  I/mmmg  v.  Smithy 
which  was  an  action  to  recover  damages  for  placing  certain  ob- 
structions in  the  Hudson  river,  in  the  city  of  Albany,  whereby 
the  approach  to  the  plaintiflPs  wharves  by  vessels  was  so  seriously 
interfered  with  as  to  materially  injure,  if  not  quite  destroy,  the 
value  thereof  as  a  wharf,  the  court  held  that  this  was  not  such 
special  damage  as  would  entitle  the  plaintiff  to  recover,  and  to  add 
to  the  surprise  that  such  a  decision  would  naturally  inspire,  the 
court  says :  ^^  Suppose  that  the  basin  should  render  the  streets  so 
contiguous  to  it,  in  its  whole  extent  unhealthy,  so  that  the  houses 
could  not  be  rented  at  all,  or  only  at  very  reduced  rates,  could 
every  landlord  maintain  an  action  for  the  depreciation  of  his  prop- 
erty and  the  consequent  diminution  of  his  rent  ?  That  wiU  hardly 
be  contended,  and  yet  in  principle  the  cases  are  the  same."  In 
the  Court  of  Errors,*  the  judgment  was  affirmed,  but  upon  other 
grounds,  and  the  court  took  occasion  to  repudiate  that  portion  of 

>Bigelow«.  Hartford  Bridge  Co.,  14  Soltau  v,  DeHeld,    9  Eng.    L.  h  So. 

Conn.  665;  O'Brien  v.  Norwidi&  Wor-  103  ;  Knox  v.  New  York,  55  Barb.  (N. 

csester  R.  R.  CJo.,  17  id.  872;  Seeley  «.  Y.  a  C.)  404 :  Savannah  R.  R.  Co.  ». 

Bishop,  19  id.  135;  see  also  Clark  «.  Shiels,  88  Ga.  601  ;  ElweU  v.  Green. 

Sajbrook,  21  id.  819;  Gilbert  o.Mickle,  wood,  26  Iowa,   877;  New    York  v. 

4  Sandf.  Ch.  (N.  Y.)  857;  Lexington  &  Baomberger,  7  Robt.  (N.  Y.  Sap.  Ct.) 

Ohio  R.  R.  Co.  «.  Applegate,  8  Dana  819 ;  Sparfaawk  v.  R.  R.  Co.,  54  Peon. 

(Ey.),  299.  St.  401;  Sheboygan  v.  R.  R.  Co.,  21 

'City  of  Georgetown  v,  Alexandria  Wis.  667  ;  HigDee  v.  R.  R.  Go.  20  N. 

Canal  Co. ,  12  Peters  (U.  S . ),  198;  Com-  J.  Eq.  485. 

inff  «.  Lowerre,  6  Johns.  Ch.  (N.  Y.)  '  8  Cow.  151. 

439;  Crowder  «.  Tinkler,  19  Ves.  616;  *  4  Wend.  10. 
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the  doctrine  of  the  case  that  related  to  the  rights  of  indiTidualfi  to 
maintain  private  actions  for  injuries  arising  from  pnblic  nui- 
sances. 

Walwosth,  Oh.,  said:  ^^If  the  defendants  had  erected  these 
temporary  bridges  and  were  not  authorized  to  do  so,  they  might 
be  indicted  for  a  common  nuisance.  But  the  bridges  might  also 
be  more  injurious  to  some  persons  than  to  others.  Li  such  a  case, 
if  a  person  has  sustained  actual  damage,  whether  direct  or  conse- 
quential, I  am  not  prepared  to  say  he  cannot  maintain  his  action 
therefor.  If  he  sustains  no  damage  but  such  as  the  law  pro- 
noxmces  every  citizen  to  sustain,  because  it  is  a  common  nuisance, 
no  action  will  lie.  But  the  opinion  I  have  formed  on  this  point 
is,  that  every  individual  who  sustains  actual  damage  from  a  nui- 
sance may  maintain  a  private  action  for  his  own  injury,  although 
there  may  be  many  others  in  the  same  situation.  The  punish- 
ment of  the  wrong-doer  by  indictment  will  not  compensate  for 
the  individual  injury,  and  a  party  who  has  done  a  criminal  act 
cannot  defend  himself  against  a  private  suit  by  alleging  that  he 
has  injured  many  others  in  the  same  way,  and  that  he  will  be 
mined  if  he  is  compelled  to  make  compensation  to  all,"  and  Sen- 
ator S.  Allen,  who  delivered  a  dissenting  opinion,  also  took 
occasion  to  repudiate  the  doctrine  of  the  Supreme  Oourt  on  this 
branch  of  the  case  in  very  strong  terms.  "  If  it  be  true,"  he  said, 
"  that  if  more  than  one  citizen  shall  be  injured  in  their  prop- 
erty or  person,  no  redress  can  be  had  from  the  wrong-doer,  except 
by  the  tedious  and  uncertain  remedy  by  indictment,  it  is  time,  in 
my  opinion,  that  the  law  should  be  altered." 

Seo.  664.  Rul*  in  Bonok  ▼.  Waohtor.—  In  Houck  V.  Wocktet^ 
the  plaintiff  brought  an  action  against  the  defendant ,  Houck,  for 
erecting  a  fence  across  a  highway  and  preventing  him  from  re- 
moving it,  whereby  he  was  compelled  to  reach  his  home  by  tak- 
ing a  long  and  circuitous  route,  whereby  he  lost  much  time. 
There  was  a  verdict  for  the  plaintiff  at  Oircuit,  but  the  judgment 
was  reversed  in  the  Court  of  Appeals,  upon  the  ground  that  this  was 
not  such  special  zsApecnMofr  damage  as  will  uphold  an  action  in  favor 

«  6  Am.  Rep.  882 ;  84  Md.  965. 
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of  an  iBdiyidnal  for  injuries  arising  from  a  public  nuisance.  Bar- 
TOL,  Gh.  J.,  in  deliyering  the  opinion  of  the  conrt^  thus  lays  down 
the  mle :  ^^  The  special  damage  allied  is^  that  having  gone  to 
Frederick  Oitj  by  the  highway  in  question,  as  he  was  returning 
home  he  met  the  obstruction,  was  withheld  by  the  defendant 
from  removing  it,  and  in  consequence  ^  was  obliged  to  proceed  to 
his  farm  ly  a  very  circuitous  routeP^  This  is  nothing  more 
than  a  statement  of  a  very  particular  instance  in  which  the  plaint- 
iff suffered  an  inconvenience  which  was  common  to  the  rest  of  the 
community,  and  is  not,  in  our  opinion,  such  special  damage  as  en- 
titles him  to  n:iaintain  this  action.  The  objection  is  not  to  the 
form  of  the  averment,  but  is  substamUdly  going  to  the  veiy 
ground  and  cause  of  the  action,  which,  as  was  said  by  Tdsdal 
Oh.  J.,  in  WiUces  v.  Hv/ngerford  Mcurket  Oo,j^  exists  only  where 
the  plaintiff  has  suffered  some  peculiar  injury,  beyond  that  whidi 
affects  the  public  at  large.' 

All  the  authorities  agree  that,  to  support  the  action,  the  damage 
must  be  different,  not  merely  in  degree,  but  different  in  kind 
from  that  suffered  in  common ;  hence  it  has  been  well  settled, 
that  though  the  plaintiff  may  suffer  more  inconvenience  than 
others  from  the  obstruction,  by  reason  of  his  proximity  to  the 
highway,  that  will  not  entitle  him  to  maintain  an  action.'  In 
this  case  there  was  no  averment  that  the  highway  in  question 
was  the  only  highway  by  which  he  could  reach  his  premises,  nor 
that  he  had  sustained  any  other  damage  than  that  of  being 
delayed  and  compelled  to  take  a  circuitous  route. 

1  2  Bing.  N.  C.  281 .  0  Md.  leO  ;  Boss  v.  Bailer,  4  GiQen(N. 

^  Smith  V.  Lock  wood,  18  Barb.  (N.  J.).  294 ;  Yolo  Go.  v,  SacrameDto,  86 

T.  S.  C.)  200;  Corning  v.  Lowerre,6  Cal.  103  ;    Ottawa   Gaa-Ught   Go.  t. 

Johns.  Oh.  (N.    Y.)    489 ;  Pierce    v,  Thompson,  89  III.  598  ;  Cole  v.  8pn>nl, 

Dart,  7  Cow.  (N.  Y.)  (J09 ;  Davis  v.  86  Me.  161  ;  Hughes  v.  R.  R.  Co.,  2B. 

The  Major,  14  N.  Y.  526  ;  Milhau  v.  1. 493 ;  Smith  9.  Smith,  2  Pick.  (Mass.) 

Sharp,  27   id.    618 ;    Enox   v.    The  621 ;  Wesson  v.  Washburn  Iron  Co., 

Mayor,  etc.,  55  Barb.  (N.  Y.  S.  C.)  18  AUen  (Mass.),  95 ;    Soltau  v.  De 

406  ;  Oatlin  v.  Valentine,  9  Paige*s  Ch.  Held,  9  Enff.  Law  k  Eq.  102 ;  Rose  e. 

(N.  Y.)  576.    The   question  was  not  Groves,  6  M.  &G.,  618. 

raised   in   this    case,  but  it  is  auite  *  Stetson  v.  Faxon,  19  Rck.  QSaM.) 

evident  that  the  nuisance  was  public.  147  ;  Thayer  e.  Boston,  id.  611 ;  Qaincy 

Francis    v.    Schoelkopf,    68  N.  Y.  Canal  v.  Newcomb,7  Mete  (Mass.)  888; 

162.      See,  also,  Barnes   v.   City  of  but  see  contra,  Brown  «.  Wataon,  47 

Baoine,  4  Wis.  454 ;  Mayor  «.  Marriott,  Me.  161 . 
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Sisa  665.  Tmning  one  out  of  hia  routa^  wImii  loffiolMit.  —  In  £rovm 
T.  Wat&on^  it  was  held  that  a  person  retarning  home  over  a 
highway,  which  has  been  obstructed  by  another,  whereby  he  is 
compelled  to  take  a  more  circmtoas  route,  is  entitled  to  recover 
the  damage  thus  sustained,  and  the  fact  that  the  road  led  to  his 
house  sustains  the  special  daim  for  damages. 

Sbo.  666.  Rui*  in  Pow«n  ▼.  iklsh.  —  In  Powers  v.  Iriah^*  the 
plaintifiE,  in  passing  over  a  navigable  stream  with  rafts  of  lumber, 
was  detained  by  the  defendant's  dam,  so  that  he  lost  the  sale  of 
his  lumber  at  such  prices  as  he  otherwise  would  have  obtained. 
He  recovered  a  verdict  of  $4,000,  the  court  holding  that  although 
the  nuisance  was  public,  yet  the  detention  of  a  person  passing 
over  it  with  his  property  was  such  special  damage  as  would  up- 
hold an  action. 

Sbo.  667.  RulainOookT.Ooipanition  of  Bath.— In    Cooh  V.    OcT- 

parcMon  of  Bath^  an  injunction  was  upheld  in  favor  of  the 
plaintiff  and  an  injunction  granted  to  protect  his  special  rights, 
arising  from  the  obstruction  of  a  highway,  by  plaintiff  placing 
buildings  therein  so  as  to  cut  off  access  to  the  plaintiff's  premises. 
It  was  objected  on  the  trial  that  this  being  ^pvhlio  nuisance,  the 
action  could  not  be  maintained  by  the  plaintiff,  but  that  the  at- 
torney-general should  have  been  made  a  party.  Mauns,  Y.  0., 
said :  ^^  In  this  case  I  am  of  opinion  that  there  has  been  a  wholly 
unjustifiable  stopping  up  of  a  public  or  private  way,  it  matters 
not  which ;  if  it  is  a  public  way,  the  attorney-general  might 
have  sued  in  respect  of  HiepMic  nuisance,  and  the  plaintiff  may 
also  sue  in  respect  to  his  mddmchal  injury,  and,  therefore,  in  any 
view  of  the  evidence,  the  plaintiff  is  entitled  to  maintain  his 
action. 

Sbo.  668.  Oan  be  no  noovery  for  the  oommon  i^Jniy.  —  I  have  given 
extracts  thus  far  only  from  cases  arising  from  obstructions  of 
highways  and  navigable  rivers,  and  they  may  be  regarded  as  illus- 
trating the  doctrine  of  the  courts  in  reference  to  all  classes  of 
public  nuisances. 

1  47  Me.  161.  s  L.  R.,  0  Eq.  Ou.  177. 

«  38  Mich.  439. 
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The  general  doctrine  i%  and  may  be  r^arded  as  the  weU-settled 
role  in  coortB  of  law  and  equity,  boih  in  this  country  and  Eng- 
land, that  for  damages  arising  from  a  purely  public  nuisance,  that 
is,  one  whose  effects  are  common  to  all,  producing  no  special  or 
particular  damage  to  one,  as  distinguished  from  the  rest  of  the 
public,  there  can  be  no  redress  except  by  indictment  or  infor- 
mation in  equity  at  the  suit  of  the  attorney-general  or  other 
proper  public  officer. 

Ssa  669.  Oommon  injary  dtfiiMd.  —  By  common  injury  is  meant 
an  injury  of  the  same  kind  and  character,  and  such  as  naturally 
and  necessarily  arises  from  a  given  cause,  but  not  necessarily  similar 
in  degree,  or  equal  in  amount.' 

If  the  injury  is  the  same  in  kind  to  all,  it  is  a  common  injury 
although  one  may  actually  be  injured  or  damaged  more  than 
another.  To  iQustrate,  we  will  take  the  case  of  a  slaughter-house 
erected  upon  a  public  street. 

To  all  who  come  within  the  sphere  of  its  operation  or  effects, 
it  is  a  nuisance,  and  offends  the  senses  by  its  noxious  smells.  It 
is  a  common  nuisance  in  such  a  locality,  and  in  its  general  effects 
produces  a  common  injury.  But  to  those  Uving  upon  the  street 
and  within  its  immediate  sphere,  it  is  both  a  common  and  a 
priyate  nuisanca  Common  in  its  general  effects,  but  private  in 
its  special  effects  upon  those  living  there.'  To  the  public  gener- 
ally it  produces  no  injury  except  such  as  is  common  to  all ;  but  to 
those  owning  property  in  its  neighborhood,  or  residing  there,  it 
produces  a  special  injury,  in  that  it  detracts  from  the  enjoyment 
of  their  habitations,  produces  intolerable  physical  discomfort, 
and  diminishes  the  value  of  their  premises  for  the  purposes  to 
which  they  have  been  devoted.*  Therefore,  while  those  residing 
beyond  its  sphere  and  owning  no  property  there  that  is  impaired 
in  value,  can  have  no  private  remedy,  either  at  law  or  in  equity; 
yet,  those  who  live  in  the  neighborhood,  or  who  own  property 
there  that  is  impaired  in  value  by  reason  of  the  nuisance,  may 

1  Shaabut  v.  St.  Paul,  etc.,  B.  B.  *  Boas  «.  Batler,  19  N.  J.  Eq.  894; 
Co., 21  Minn.  602.  Davidson  v.  Liham,  9  id.  189;  Wol- 

<  Soltau  «.  De  Held,  9  Eng.  Law  &    oott  v,  MeUck,  11  id.  907. 
£q.  102 ;  Wesaon  «.  Waahbom  Iron 
Go.,  18  AUen  (SiasB.),  95. 
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have  their  private  actions  to  recover  their  special  damage,  or 
protect  their  special  interests.^  The  degree  of  damages  which 
each  sustains  varies  according  to  the  ratio  of  nearness  to,  or  dis- 
tance from,  the  promoting  caose. 

Six}.  670.  Sune  oontinaed.  — It  may  be  said  that  the  real  distinc- 
tion fairly  deducible  from  all  the  cases  entitled  to  any  considera- 
tion as  authorities  is  this :  When  the  wrongful  act  is  of  itself  a 
disturbance  or  obstruction  to  the  exercise  of  a  public  or  common 
right,  and  in  nowise  inflicts  any  special  damage  upon  one,  more 
than  another,  the  sole  remedy  is  by  indictment,  unless  special 
damage  has  actually  been  sustained  by  individuals,  as  in  the  case 
of  negligently  keeping  large  quantities  of  gunpowder  on  a  public 
street  or  highway ;  *  carrying  on  a  noxious  trade  on  a  public  high- 
way, but  away  from  human  habitations  or  places  of  business ;  * 
keeping  a  bawdy  house,  indecent  or  immoral  practices,  and  many 
other  nuisances  that  generally  are  of  a  purely  public  character. 
Now  this  dass  of  injuries  are  usually  purely  public  in  their  effects, 
but  conditions  may  exist  that  make  them  private  also.  In  the 
case  of  a  negligent  keeping  of  gunpowder,  if  a  person  owns  prop- 
erty in  the  vicinity,  and  by  reason  of  the  fear  and  apprehension 
of  danger,  his  tenants  leave  his  buildings  and  he  thus  loses  the 
rent  therefrom,  this  is  a  special  injury  to  him,  apart  from  that 
gnfiered  in  common  with  the  rest  of  the  public,  and  he  is  entitled 
to  his  private  action,  both  to  recover  the  damages,  and  abate  the 
nuisance,  and  this  even  though  there  are  many  others  similarly 
situated  and  affected/ 

Sso.  671.  ZMsoomfort  reralting  from  noztons  trad6M,wh«n  special  In- 
jury. —  So,  too,  in  the  case  of  a  noxious  trade  upon  a  highway,  but 
away  from  habitations,  so  long  as  every  person  sustains  a  com- 

>  Fnincia  «.  SchoeUkopf,  58  N.  Y.  Hammond,  4  Ohio,  376  ;    Wesson  v, 

152 ;  Wesson  v.  Washburn  Iron  Co.,  Washburn  Iron  Co.,  18  Allen  (Mass.), 

18  AUen(Ma6s.),  95;   Soltau  «.    De  95;  Mills  v.  Hall,  9  Weud.  (N.  Y.)8I5; 

Held,  9  Eng.  Law  &  £q.  102 ;  Rex  o.  Adams  v.  Michael,  88  Md.  126 ;  Rex  «. 

Dewsnap,  16  East,  194.  I>ewsnap,  16  East,  194;  Grabillv.  R.R. 

*  The  People  €.  Sands,  1  Johns.  (N.  Co.,  50  111.  241 ;  Gas  Co.  z/.  Thompson, 

Y.)  78.  89  id.  598. 

»  Rex  «.  Niel,  2  C.  &  P.  485 ;  Brady «.  «  Weir  w.  Kirk,  74  Penn .    St.  280; 

Weeks,  8  Barb.(N.  Y.)  157;  Catlin  t.  Cheatham  «.  Shearon,  1  Swan  (Tenn.), 

Valentine,  9  Paige  (N.  Y.),  675;  Peck  218  ;  Weir  v.  Kirk,  74  Penn.  St.  280  ; 

^.  Elder,  8  Sandf.  (N.  Y.)  126;  Story  «.  Myers  €.  BCaloolm,  6  HUl  (N.  Y.),  292. 
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mon  injury  only  therefrom  as  by  being  annoyed  by  its  oflfensive 
and  nnwholesome  smellfi,  it  is  a  purely  public  injuiy ;  but  if  its 
effects  extend  to  the  dwellings  or  places  of  business  of  any  persons, 
to  such  an  extent  as  to  render  their  occupancy  materially  uncom 
f ortable,  then  it  becomes  a  private  nuisance  to  those  whose  dwell- 
ings or  places  of  business  are  so  affected,  and  they  may  have  their 
action  therefor,  although  there  are  many  persons  who  are  thus 
affected,  and  the  result  will  be  to  promote  a  multitude  of  suits.^ 

Sbo.  672.  Bawdy  house,  —tahWihimint  of;  whan  nottonaMe.  —  In  the 

case  of  a  bawdy  house,  it  is  a  public  nuisance  ^r  se  wherever  lo- 
cated, and  generally,  only  a  proper  subject  of  indictment,  yet 
cases  may  arrive  where  even  that  becomes  also  a  private  nuisance 
as  to  some.  As  if  it  is  kept  upon  a  street  adjoining  the  tene- 
ments of  another,  and  by  reason  thereof  his  tenants  leave,  and  his 
property  is  greatly  depreciated  in  value,  does  he  not  sustain  a 
special  damage,  so  particular  to  himself  and  different  from  that 
sustained  by  the  rest  of  the  public  as  fairly  entitles  him  to  an  ac- 
tion for  his  damages  ?  * 

Seo.  673.  Sale  of  onwholeaome  food.  —  Take  the  case  of  a  sale  of 
unwholesome  meat  or  food.  This  is  a  public  nuisance  j:>^  se  at 
common  law.  Is  not  every  person  whose  health  is  deleteriously 
affected  by  the  consumption  of  the  food  entitled  to  recover  his 
damage  for  the  injury  { 

Seo.  674.  A  nniianoe  may  be  both  pubUo  and  private.  —  But  what- 
ever apparent  conflict  may  have  seemed  to  exist  upon  this  ques- 
tion formerly,  it  is  now  well  settled,  as  the  doctrine  of  both  the 
courts  in  this  country  and  England,  that  a  nuisance  may  be  at 
the  same  time  both  public  and  private.  Public  in  its  general 
effects  upon  the  public,  and  private  as  to  those  who  suffer  a  special 

1  Knight  «.  Gardner,  19  Law  Times  608 ;  Stoiy  v,  Hammond,  4  Ham.  (Ohio) 

(N.S.).  678;  Cooke  v.  ForbeB,L.R.,  6  Eq.  876. 

166;  Crump  «.  Lambert,  L.  R.,  8  Eq.  >  Hamilton  e.  Wbitridge,  It  Md.128. 

409  ;  Lansing  e.  Smith,  4  Wend.  (N.Y.)  It  was  held  in  this  case  that  the  dimi- 

10;  Francis  t).  Schoelkopf,  ^  N.  T.  nation  in  the  value  and  use  of  property 

162 ;  Wesson  e.  Washburn  Iron  Co.,  18  by  reason  of  a  brothel  adjoining  it  is 

Allen  (Mass.),  96 ;  Boss  v,  Butler,  19  such  a  special  injury   as    entiUes  a 

N.    J.    Eq.    394;    Ottawa    Gas-li^ht  party  to  an  injunction  from  a  court  of 

Compaoj^  V.  Thompson,  89  ni.698;  Tip-  equity, 
ping  V.  St.  Helen  Smelting  Co.,  E.  C.  L. 
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or  particular  damage  therefrom,  apart  from  the  common  injuiy. 
The  public  wrong  is  redressed  by  indictment,  aud  the  private  in- 
jury by  an  appropriate  private  action  either  at  law  or  equity.^  An 
obstruction  of  a  purely  public  right  is  seldom  productive  of  pri- 
vate and  individual  damage,  but  where  it  is,  it  would  be  a  highly 
unjust  and  inequitable  doctrine  that  would  preclude  the  party 
sustaining  it  from  proper  redress  by  action,  merely  upon  the 
ground  that  the  injury  Has  resulted  from  an  act  that  is  a  public 
offense.  In  the  language  of  Senator  Allen  in  Lamsmg  v.  Smithy 
ante :  ^'If  this  is  the  law,  it  is  high  time  that  the  law  should  be 
changed." 

But  such  is  not  the  law,  and  the  cases  are  numerous  where  pri- 
vate actions  have  been  upheld,  both  in  courts  of  law  and  equity, 
to  redress  the  private  injuries  resulting  from  public  nuisances. 

Sec.  675.  Role  in  Attomey-Oeneral  ▼.  Sari  of  Lonsdale.  —  In  AUOT- 

ney-Oeneral  v.  EaH  of  Lonsdale*  it  was  held  that  a  riparian 
owner  upon  the  banks  of  a  tidal  stream  could  maintain  an  action 
for  an  injuiy  to  his  property  resulting  from  the  erection  of  a  jetty 
in  a  navigable  stream,  although  the  jetty  was  a  public  nuisance. 
Malhts,  Y.  C,  in  passing  upon  the  question,  as  to  the  right  of 
the  plaintiff  to  join  wil^  the  attorney-general  in  respect  to  a 
public  nuisance,  which  was  also  a  particular  injury  to  himself, 
said :  ^'  The  plaintiff  might,  perhaps,  have  instituted  the  suit  with- 
out the  attorney-general,  on  the  principle  of  Spencer  v.  London 
<&  Birrnrngha/m.  R.  R,  Co,^  on  the  ground  that  the  act  com- 
plained of,  although  a  public  nuisance,  caases  a  special  and  pa/r- 
ticula/r  damage  to  him." 

Seo.  676.  Rule  in  Sampaon  ▼.  Smith.  —  In  Sampwm  V.  Smithy*  the 
plaintiff  brought  a  bill  to  enjoin  the  defendant  from  using  a 
steam  engine  on  Prince's  street,in  the  vicinity  of  his  shop,  by  reason 
of  the  smoke  from  which  the  goods  in  his  shop  were  injured,  aud 
the  enjoyment  of  his  dwelling-house  was  rendered  uncomforta- 
ble.   It  was  objected  on  the  hearing  that  the  nuisance  complained 

*  Soltau  V.  De  Held,  9  Eng.  Law  &  laham,  9  id.  189;  Woloott «.  MeUck,  11 

Eq.  103 ;  Weeson  «.  Waehborn   Iron  id.  207. 
Co.,  18  AUen  (Maes.),   95;  Francis  e.       *  L.  B.,  7  Eq.  Gas.  890. 
Sehoellkopt  63  N.  T.  152;  Ross  v.  Bat-       >  8  Sim.  198. 
ler,   19  M.  J.  Eq.  294;    Davidson  v,       ^SBm,  272. 
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of  wafl  ^pvHio  nnigance,  and  that  the  plaintiff  could  not  main- 
tain a  private  action  therefor.  Mr.  Knight  Esuob,  afterward  vice- 
chancellor,  argued  that  ^^  Every  individual  may  maintain  an  ac- 
tion or  file  a  bill  in  respect  of  a  public  nuisance,  provided  he  sus- 
tains any  particular  damage  from  it.  *  *  The  public  and  the 
private  right  have  nothing  to  do  with  each  other.  Supposing  the 
nuisance  complained  of  in  this  bill  is  a  public  nuisance,  it  is  a 
j/ri/oate  one  ako,  and  we  do  not  apply  for  rdiefin  respect  of  the 
pvbUo  nuisance.  *  *  Every  individual  who  sustains  an  in- 
jury from  a  public  nuisance  may  sue  in  respect  of  it,  hut  where 
the  subject  of  the  complaint  is  merely  Ajmilictorongy  an  informa- 
tion must  be  filed  by  the  attorney-general."  It  is  noticeable  that 
the  doctrine  announced  by  Knight  Bbuob,  which  was  at  that  time 
quite  new,  forms  the  ground-work  of  the  rights  of  individuals  to 
maintain  actions  for  special  injuries  from  public  nuisances,  as 
adopted  and  acted  upon  by  the  courts  of  England  and  this  coun- 
try. In  that  case,  prior  to  the  argument  of  the  case  by  him, 
Shadwell,  Y.  C,  intimated  a  doubt  as  to  the  right  of  the  plaint- 
iff to  maintain  the  bill,  but  after  hearing  the  counsel  upon  both 
sides  he  adopted  the  views  of  Knight  Bsuge  and  granted  the  in- 
junction. 

Seo.  677.  Rul*  in  MUla  ▼.  BaU.  —  In  MiUs  V.  BoUy^  the  plaintif 
brought  an  action  to  recover  damages  sustained  by  reason  of  sick- 
ness produced  in  his  family,  in  consequence  of  the  setting  back 
of  the  waters  of  a  stream  by  defendant's  mill-dam  so  as  to  render 
the  atmosphere  of  the  neighborhood  unwholesome,  and  to  breed 
sickness  therein.  Sutherland,  J.,  in  deciding  the  case  in  favor 
of  the  plaintifi^  against  the  defendant's  claim  of  a  prescriptive 
right  to  set  back  the  water,  put  the  right  of  recovery  upon  the 
broad  ground  that  the  nuisance  created,  being  ^Ljpvhlic  nuisance^ 
no  prescriptive  right  could  be  acquired  to  maintain  it.  The 
question  of  the  plaintiff's  right  to  recover,  hecauae  the  nuisance 
was  public,  was  not  raised  in  the  case,  but  if  it  had  been,  there  is 
no  question  that,  upon  the  authority  of  Lansing  v.  Smithy*  the 
action  would  have  been  upheld. 

»  9  Wend.  (N.  T.)  815.  «  4  Wend.  (N.  Y.)  8. 
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Sbo.  678.  Bute  in  Fnmois  ▼.  SchoeilkopC  --In  a  recent  case  in  the 
Court  t)f  Appeals  of  Kew  York  {Frcmds  v.  SohodUcojgfy)  which 
was  an  action  for  damages  sustained  by  the  plaintiff  bj  reason  of 
the  noisome  stenches  arising  from  defendant's  tannery,  which 
rendered  the  enjoyment  of  her  dwelling  uncomfortable  and  al- 
most uninhabitable  for  herself  and  family,  and  prevented  her 
renting  another  dwelling  which  she  owned  in  the  vicinity,  it  was 
objected  by  the  defendant's  coimsel  that  there  could  be  no  re- 
covery in  the  case  because  the  nuisance  was  public ;  and  that  the 
only  remedy  was  by  indictment.  Ghovee,  J.,  in  delivering  the 
opinion  of  the  court,  announced  the  true  doctrine  controlling  this 
class  of  actions  in  a  very  forcible  and  sensible  way.  He  says : 
"  The  evidence  disclosed  that  other  houses  in  the  vicinity  were 
similarly  affected  with  the  plaintiff's.  The  ground  for  the  motion 
(for  a  nonsuit)  was,  that  as  the  stench  injured  a  large  number  of 
houses,  the  nuisance  was  common,  and  therefore  no  one  could 
maintain  an  action  for  his  particular  injury,  the  only  remedy  be- 
ing an  indictment  for  the  common  injury  to  the  public.  The 
error  of  this  is  obvious,  both  upon  principle  and  authority.  The 
idea  that  if  by  a  wrongful  act  a  serious  injury  is  inflicted  upon  a 
single  individual  a  recovery  may  be  had  therefor  against  the 
wrong-doer,  and  that  by  it,  the  same  act,  a  number  of  persons  are 
injured,  no  recovery  can  be  had  by  any  one,  is  absurd.  This, 
stripped  of  verbiage,  is  the  ground  of  the  motion.  It  is  said  that 
holding  the  defendant  liable  to  respond  to  each  one  injured  will 
lead  to  a  multiplicity  of  suits.  This  is  true,  but  it  is  no  defense 
for  a  wrong-doer,  when  called  upon  to  compensate  for  the  dam- 
ages sustained  from  his  wrongful  act,  to  show  that  he,  by  the 
same  act,  inflicted  a  like  injury  upon  numerous  other  persons. 
The  position  is  wholly  unsustained  by  authority.  While  in  the 
application  to  particular  cases  there  is  some  conflict,  yet  there  is 
none  whatever  in  the  rule  itself.  That  rule  is,  that  one  erecting 
or  maintaining  a  conmion  nuisance  is  not  liable  to  an  action  at  the 
suit  of  one  who  has  sustained  no  damage  therefrom,  except  such 
as  is  conmion  to  the  entire  conmiunity,  yet  he  is  liable  to  one  who 
has  sustained  damage  peculiar  to  himself.      No  matter  how 

»  58  N.  Y.  15a. 
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nameroQB  the  persoDs  may  be  who  have  sustained  this  peculiar 
damage,  each  is  entitled  to  compensation  for  his  injorv.  *  Wlien 
the  injury  is  common  to  the  public  and  special  to  none,  redress 
must  be  sought  by  a  criminal  prosecution  in  behalf  of  alL^ 

Sbo.  679.  Role  in  Soiun  ▼.  z>e  Held.— In  SoUau  V.  De  Edd*  the 
objection  was  raised  that  the  action  could  not  be  maintained  be- 
cause the  injury  complained  of  resulted  from  a  public  nuisance ; 
but  EiNDEBSLEY,  V.  C,  thus  disposcd  of  this  question:  "  Now, 
of  course,  in  the  case  of  a  public  nuisance,  no  doubt  the  remedy 
to  get  rid  of  the  public  nuisance  is  an  indictment  at  law.  The 
remedy  at  law  is  indictment,  the  remedy  in  equity  no  doubt  is  an 
information  at  the  suit  of  the  attorney-general ;  and  so  in  tlie 
case  of  a  private  nuisance,  the  remedy  at  law  is  by  action ;  the 
remedy  in  equity  is  by  bill ;  and  this  is  the  distinction  which  is 
pointed  out  in  those  passages  cited  by  Mr.  Campbell,  from  the 
third  volume  of  Blackstone's  Commentaries  and  from  Mitford's 
Pleadings,  a  very  jobvions,  clear  and  recognized  distinction ;  but 
it  is  evident  that  that  which  is  a  public  nuisance  may  be  also  a 
private  nuisance  to  a  particular  individual  by  inflicting  on  him 
some  special  and  peculiar  damage,  and  if  it  be  both,  that  is,  if  it 
be  in  its  nature  a  public  nuisance,  and  at  the  same  time  does  in- 
flict on  a  particular  individual  a  special  and  particular  damage, 
may  not  that  private  individual  have  his  remedy  at  law  by  action 
or  in  equity  by  bill  ?     *     *     * 

"  Now  several  cases  have  been  referred  to,'  in  all  of  which, 
and  in  many  other  cases  that  might  be  cited,  it  has  been  held 
and  acted  on  over  and  over  again,  that  if  an  individual  sustains  a 
special  and  particular  damage  from  an  act,  he  may  have  a 
bill ;  if  it  be  such  a  case  as  a  court  of  equity  may  interfere  in 

*  Pierce  «.  Dart,  7Gow.(N.  T.)809;  S^wl,85  Me.  161  ;  Abbott «.  Mills, 

Lansing  v.  Smith,  4  Wend.  (N.  T.)  10 ;  8  vt.  629  ;  Harrison  v,  Sterrett,  4  Har. 

Milhau  «.  Sharp,  27  N.  Y.  618  :  Soltau  &  McH .  (Del.)  540  ;  Burrows  v.  Pixies, 

t).  De  Held,  9  Eng.  Law  &  £q.  104  ;  1  Root,  862;  Wesson    v,    Washbafn 

Braninff9.  N.    O.   Canal   &    Bimking  Iron  Co.,  13  AUen  (Mass.),  95. 

Co.,  12  La.  Ann.  541  ;  Yolo  Co.  e.  Sacra.  *  9  Eng.  Law  &  £q.  102. 

mento,  86  Cal.  198    Ottawa  Gas-light  *  Spencer  v.  The  London  &  Birming- 

Co.  «.   Thompson,  89  111.  698  ;  Ross  v,  ham  R.  R.  Co.,  8  Sim.  198  ;  Sampson 

Butler,  19  N.  J.  Eq.  294  ;  Barnes  v,  v.  Smith,  id.  272  ;  Walter  v,  Selfe,  4 

Citj  of  Racine,  4  Wis.  454  ;  Rose  v.  Eng.  Law  &  Eq.  15  ;  Attomey-C^eneral 

Groves,    5   M.    &   G.  618  ;    Cole  e.  v.  Forbes,  2  M.  &  C.  128. 
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at  all,  he  maj  have  the  interference  of  the  court  on  a  bill, 
although  the  act  complained  of  be  in  its  nature  a  public  nui- 
sance." * 

Sbc.  680.  XngtanoM  oi  ipeolaldafflagM.— — It  may  be  regarded  as 
well  settled,  that  the  fact  that  an  injury  and  damage  is  inflicted 
by  an  act  or  thing  that  is,  in  its  nature  and  in  fact,  a  public  nui- 
sance, will  not  prevent  a  recovery  at  the  suit  of  an  individual,  if 
that  individual  has  suffered  a  special  and  particular  damage  there- 
from different  from  that  which  is  common  to  all. 

For  the  common  injury,  there  can  be  no  redress  save  by  indict- 
ment or  other  remedy  in  behalf  of  the  people ;  but  for  eveiy 
special  and  particular  injury,  there  may  be  redress  had  through 
the  medium  of  private  actions  in  behalf  of  each  person  specially 
injured,  although  the  same  damage  is  inflicted  upon  many  per- 
sons at  one  and  the  same  time,*  as  an  obstruction  of  a  highway 
leading  to  one's  premises,"  or  so  as  to  obstruct  access  thereto,  or 
otherwise  producing  special  damage,*  the  obstruction  of  a  navi- 
gable stream  so  as  to  hinder  or  delay  passage  over  the  same,  or 
producing  actual  damage  to  vessels,*  or  by  cutting  off  the 
approach  to  a  private  wharf  or  premises,*  or  so  as  to  injure  one's 
premises,^  or  the  erection  of  any  thing  injurious  to  a  special  f ran- 

1  Attorney-General  v.  Forbes,  dM.  &  Cook  v.  Corporation  of  Bath,  L.  B.,  6 

C.  128;  Attomey-General  v,  Johnson,  Eq.  Oae.  177. 
aWUfl.  Ch.  87.  » Powers  «.  Irish,   28   Mich.    429; 

*  Meehling  v,  Eittanning  Bridge,  1  Barnes  v.  Racine,  4  Wis.  454  ;  Gerrish 
Grant's  Gas.  (Penn.)  416 ;  Wesson  v.  v.  Brown,  51  Me.  256 ;  Veazie  v,  Dwin- 
Washbume  Iron  Ck>.,  18  Allen  (Massj,  nel,  50  id.  490 ;  Knox  e.  Chaloner.  43 
95 ;  Francis  v.  Schoellkqpf,  58  N.  Y.  id.  160 :  R.  B.  Co.  v.  St.  Louis.  5  Chi. 
152 ;  Lansing  v.  Smith,  4  Wend.  (N.T.)  cago  Leg.  News,  49 ;  Parrish  v,  Ste- 
10 ;  Grigsby  «.  Clear  Lake  Co.,  40 Cal  phens,  1  Oregon,  78;  Baird  v,  R.  R.  Co. , 
996  ;  BUnc  v.  Elompke,  29  id.  156 ;  6  Bl.  (IJ.  S.  C.  C.)  276 ;  Mississippi  R. 
Sampson  v.  Smith,  8  Sim.  272  ;  How.  R.  Co.  v.  Ward,  2  Black  (U.  S.V  485 ; 
ard  e.  See,  8  Sandf.  (N.  T.  S.  C.)  281 ;  Geomtown  v.  Canal  Co. ,  12  Peters 
Cook  e.  Corporation  of  Bath.  L.  B.,  6  (U.  ST),  91  ;  Works  v.  Junction  R.  R. 
Eq.  Gas.  177.  Co.,  5  McLean  (U.  S.),  425;  Cole  v, 

'  Brown  e.  Watson,  47  Me.  161.  Sprowl,  85  Me.  161 ;  Hughes  e.  Heiser, 

*  Stetson  V,  Faxon,  19  Pick.  (Mass.)  1  Binn.  (Penn.)  468;  Boston  Rolling 
147;  Barden  v.  Crocker,  10  id.  888;  Mills  o.  Cambridge.  117  Mass.  896; 
Coming  V.  Lowerre,6  Johns.  Ch.  (N.Y.)  Clark  «.  Peckham,  10  R.  L  85  ;  Jarvis 
439  ;  ifilhau  v.  Sharp,  27  N.  Y.  611 ;  v,  Santa  Clara  Valley  R.  R.  Co.,  52  Cal. 
Baxter  «.  Winooski,  22  Vt.  114  ;  Knox  488 

«.  Major  of  N.  Y.,  55  Barb.  (N.  Y.)  404;        •  Burrows  v.  Pixley,  1  Root  (Conn.), 
Savannah  R.  R.  Co.  o.  Shiels,  88  Ga.     862;  Frink  v,  Lawrence,  20  Conn.  117. 
601 ;  Hatch  «.  R.  R.  Co.,  25  Vt.  49 ;       ^  Attorney-General  v.  Earl  of  Lons- 
dale, L.  R.,  7  Eq.  Cas.  890. 
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chise,  as  a  bridge,  feny,  turnpike,  or  other  special  privilege.^  Cut- 
ting off  access  to  a  person's  premises  or  place  of  business  bj  ob- 
structing a  highway  is  such  a  special  injury  as  enables  the  person 
so  injured  to  maintain  an  action  for  damages.'  So  where  a  high- 
way has  been  obstructed  so  that  a  person  is  prevented  from  carry- 
ing his  produce  to  market,  the  person  injured  has  his  remedy 
against  the  person  who  made  the  obstruction."  In  a  case  where 
the  declaration  alleged  that  the  plaintiff  was  the  proprietor  of  a 
tannery  on  a  certain  navigable  river,  and  that  the  defendant,  for 
the  period  of  six  weeks,  obstructed  the  river  with  logs,  so  that  he 
was  unable  to  get  his  bark  from  a  point  up  the  river,  whereby  he 
was  delayed  in  the  manufacture  of  leather,  and  that  during  that 
period  the  price  of  leather  fell  a  specified  amount,  and  he  was 
compelled  to  pay  his  workmen  and  keep  them  with  nothing  to  do, 
was  held  to  disclose  a  sufficient  special  injury  to  enable  him  to 
maintain  a  private  action/  So  injury  to  the  business  of  a  shop- 
keeper resulting  from  cutting  off  access  to  his  premises  so  that  he 
is  hindered  or  prevented  from  receiving  or  delivering  goods,  or  as 
to  prevent  customers  from  going  to  his  store  to  trade,  is  a  special 
injury/ 

The  setting  up  of  a  noxious  trade  specially  injurious  to  private 
property,  impairing  its  comfortable  enjoyment,  which  diminishes 
rental,  or  market  value,*  as  a  slaughter-house,^  a  fat-boiling  estab- 
lishment,' a  bone  boilery,*  a  planing  mill,'*  a  rolling  null,*^  a  trip- 

*  Charles  River  Bridge  Ck>. «.  Warren  Blddle  v,  Aali,  3  Ash  (Penn . ),  211 ;  Nor- 
Bridge,  6  Pick.  (Mass.)  876 ;  Norwood  cross  v.  Thorns,  51  Me.  608 ;  Boss  v. 
V.  Norwood,  4  H.  &  J.  (Md.)  112  ;  Turn-  Butler,  19  N.  J.  £q.  294  ;  aeveland  «. 

Sike  Co.  V.  Ryder,  1  Johns.  Ch.  (N.Y.)  Citizens'  Gas-light    Co.,   20  id.  201 : 

11 ;  Hall  z/.  Ragsdale,  4  S.  &  P.  (Ala.)  Greene  v.  Nunnemacher,  36  Wis.  50. 

252,    Philips  v,   Stocket,    1  Overton  ^  Catlin  c.  Valentine,  9  Paige's  Ch. 

(Tenn.).  200.  (N.  T.)  575;  Fay  v.  Whitman,  100  Mass. 

«  Shephard  v.  Bamett,  62  Tex.  688.  76 ;  Brady  «.  Weeks,  3  Barb,  (N.  Y.) 

But  to  maintain  the  action,  the  plaint-  167 ;  Dubois  v,  Budlong,  10  Bosw.  (N. 

iff  must  have  suffered  an  injurr  dif-  Y.)  700. 

ferent  in  kind  from  that  sustained  by  ^  Peck  v.  Elder,  3  Sandf .  (N.Y.  8.  C.) 

the  public.    Bigley  «.  Nunan,  53  Cal.  126. 

408 ;  Roseburg  v,  Abraham,  8  Oregon,  *  Meigs  v.  Lister,  28  N.  J.  £q.  199. 

609 :  Williams  e.  Tripp,  11  R.  I.  447.  "  Duncan  «.  Hayes,  22  N.  J.  Eq.  26 ; 

*  Milarkey  «.  Foster,  6  Oregon,  878 ;  Ross  e.  Butler,  19  id.  294 ;  Thebaat 
Wicks  V.  Ross,  87  Mich.  464.  f>.  Canova,  11  Fla.  143 ;   Cartwright  v. 

«  Edos  v.  Hamilton,  27  Wis.  256.  Gray,  12  Grant's  Ch.  Cas.  (Ont.)  899  ; 

*  WilUams  V,  Tripp,  11  R.  I.  447.  Rhodes  v,  Dunbar,  67  Penn  St.  274. 

*  Francis  v.  Schoellkopf ,  68  N.  Y.  "  Wesson  o.  Washbume  Iron  Co.,  IS 
152  ;  Rex  «.  Dewsnap,  16  East,  194  ;  Allen  (Mass. ),  96. 


Fboh  Public  Nuibanoes.  745 

hammer  shop  for  hammering  iron  or  steel  rails,  or  any  noisy  trade 
in  a  public  place  specially  injmious,^  gas-works  emitting  nause- 
ous odors,'  or  polluting  public  rivers  to  the  injury  of  private 
rights/  keeping  powder,  nitro-glycerine  or  other  explosive  and 
highly  combustible  substances  in  public  places  near  one's  prem- 
ises, endangering  the  safety  of  those  living  there,  and  thereby 
impairing  the  rental  or  actual  value  of  the  premises,*  and,  in  fact, 
amy  use  of  property  that,  while  it  creates  a  public  injury,  also 
creates  a  special  and  particular  injury  to  individual  members  of 
the  public,  even  though  the  injury  and  damage  is  merely 
nominal/ 

Sec.  681.  Hie  glstof  aotiom  for  i^JnzlM  from  pnbllc  nniuuDOM  it  the 
■pedal  damage  which  mutbe  alleged  and  proved. — In  such  actions,  the 
grwi)wmen,  of  the  complaint  is  the  special  and  particular  injury, 
therefore  the  recovery  is  limited  to  such  special  and  particular 
damage  as  is  alleged  in  the  declaration  and  established  by  the 
proof.  There  can  be  no  exemplary  or  punitive  damages  given, 
nor  ajiy  damage  for  the  injuries  arising  from  the  natural  and 

1  Eaden  €.  Firth,  1  H.  &  M.  (Sc)  578;  18  How.  (U.  S.)  665  ;  Yolo  v.  Sacnt- 
Soott  V,  Firth,  10  L.  T.  (N.  S.)  241 ;  mento,  86  Cal.  108  ;  Mayor  v.  Mar- 
Dennis  V,  Eckhardt,  8  Grant's  Cas.  riott,  9  Md.  160 ;  Harrison  e.  Sterrett, 
(Penn.)890;  First  Baptist  Church  'o.  4  Har.  &  McH.  (Md.)  540  ;  Abbott  v, 
R.  R.  CJo.,  5  Barb.  (N.  Y.)  79.  Mills.  8  Vt.  529  ;  Baxter  «.  Winooski, 

■Cleveland    v.  Citizens'   Gas-light  22  id.    114;  Smith  v,  Lockwood,  18 

Co.,  20  N.   J.  Eq.  201  ;  Ottawa  Gas  Barb.  (N.  Y.)  209;  Hughes  v.  R.  R. 

Co.  t^.  Thompson,  89  m.  598 :  People  Co.,   2   R.    f.     498;     Pittsburgh    v. 

V.  New  York  Gas  Co.,  64  Barb.  (N.  Y.)  Scott.  1  Penn.    St.  809  ;  R.  R  Co.  «. 

55 :  Broadbent  v.  Imperial  Gas  Co.,  7  Moore,  28  Ga.  898  ;  Geiger  v.  Filer,  8 

H.  L.  Cas.  600.  Fla.  825:  Alden  v.  Pinney,  12  id.  848. 

»  Rex  V,  Medley,  6  C.  &  P.  292 ;  Car-  Gunter  t>.  Gearv,  1  Cal.  467;  Mem- 
hart  V.  Auburn  Gas-light  Co. ,  22  Barb,  phis  R.  R.  Co.  v,  mcks,  5  Sneed  (Tenn.), 
(N.  Y.)  297.  427 ;  Turnpike  Co.  v.  Crockett,  2  id. 

«  Myers  «.  Maloom,  6  Hill  (N.  Y.).  268 ;  Miller  ».  Truehart,  4  Leigh  (Va.). 

292 ;  Wier  v.  Kirk,  74  Penn.  St.  280 ;  569 ;  Smith  v.  McConathy,  11  Mo.  517  ; 

Fillo  «.  Jones,  2  Abb.  Dec.  (N.  Y.)  121  ;  Adams  v,  Michael,  88  Md.  128 ;  Welton 

Ryan  «.  Copes,  11  Rich.  (S.   C.)  217  ;  v.  Martin,  7  Mo.  807 ;  Babcock  v,  N.  J. 

Crowder  o.   Tinkler,  19  Vesey,  628;  Stock  Co.,  20N.  J.  £q.296;  Rosser  z/. 

Hepburn  v.  Lordan,  18  L.  T.  (N.  S.)59.  Randolph,  7  Porter  (Ala.),  288  ;  Wall 

*  Mills  V.  HaU,  9  Wend.  (N.  Y.)  815 ;  r.  Cloud.  8  Humph.  (Tenn.)  181 ;  Gas 
Lansing  V.  Smith, 4  id.  8;  Prudden  «.  Co.  v,  Freeland,  12  Ohio  St.  892; 
Morris  R.  R.  Co.,  20  N.  J.  £q.  886;  Pottstown  Gas  Co.  v.  Murphy,  89 
Woodman  v.  Manufacturing  Co.,  1  Penn.  St.  257;  Wetmore  v.  Atlantic, 
Abb.  (U.  &  C.  C.)  158.  diversion  of  etc.,  Co.  87  Barb.  TN.  Y.)70;  Wet- 
water  of  navigable  stream;  Philadel-  more  v,  Stoiy.  22  id.  414;  Carey  v. 
phia  «.  Collins,  68  Penn.  St  106 ;  Penn-  Brooks.  1  Hill  (S.  C).  865  ;  Allen  v. 
sylvania  v.  Wheeling,  etc.,  Bridge  Co.,  Lyon,  2  Root  (Cbnn.),  218. 
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common  effect  upon  the  public  generally.^  If  by  reason  of  the 
promoting  cause,  such  as  noxious  vapors,  noisome  smells  or  dense 
smoke,  one  is  driven  from  his  dwelling,  or  his  tenants  leave  his 
buildings,  or  his  property  is  specially  injured,  he  can  only  recover 
the  actual  loss  and  damage  that  comes  legitimately  under  the 
head  of  special  injury.  That  portion  of  the  damage  that  is  com- 
mon to  all  is  "  dcmmum  absque  vn^uriaP 

Sec.  682.  Aotioos  instained  to  Bnpport  ramoto  zii^ts. —  It  is  only 
when  the  injury  arising  from  a  nuisance  is  to  a  purely  public 
right,  so  that  the  injury  arising  therefrom  is  general  and  public 
in  its  effects,  that  individuals  are  precluded  from  bringing  pri- 
vate suits  for  the  violation  of  their  individual  rights ;  or,  to  state 
the  proposition  in  a  form  which  more  nearly  embodies  the  doc- 
trine, it  is  only  when  the  nuisance  is  in  its  nature  a  public  nui- 
sance, so  that  no  private  right  is  violated  in  contradistinction  to 
the  rights  of  the  rest  of  the  pubUc,  that  the  courts  deny  a  remedy 
to  individuals.  Whenever  the  nuisance  is  susceptible  of  being 
both  public  and  private,  and  is  so  to  such  an  extent  that  an  ac- 
tual vested  individual  right  is  violated,  which  the  individual  may 
lose  by  laches^  then  he  is  entitled  to  his  private  remedy,  even 
though  the  damage  be  trifling,  and  even  though  the  result  be  to 
open  the  door  to  a  multiplicity  of  suits.*  It  is  evident,  from  an 
examination  of  all  the  cases,  that  the  courts  have  never  really 
intended  to  establish  any  other  or  different  doctrine.  All  the 
early  cases  referred  to  in  this  chapter  were  cases  of  nuisance  aris- 
ing on  highways  and  navigable  streams  over  which  the  public 
has  full  control,  and  in  and  to  which  one  person  has  no  more 
rights  than  another,  so  far  as  the  actual  pubUc  easement  is  con- 

*  FranciB  v,  ScboeUkopf,  53  N.  Y.  ooart  also   pertinently   question   the 

152;  Wesson  v.  Washbume  Iron  Co.,  sonndness  of  the  doctrine  permitting 

18  Allen  (Mass.)>  95  ;  White  v,  Cohen,  punitiye  damages  in  any  esse,  making 

19  Eug.  L.  &  Eq.  146.  In  Fay  v,  the  trae  distinction  between  matters 
Parker,  53  N .  H.  842,  the  doctrine  is  in  aggravation  of  damages,  and  ex- 
laid  down  and  established  by  an  able  emplary  or  punitive  damages  ;  the 
and  exhaustiye  review  of  the  whole  court  evinces  a  tendency  to  repudiate 
field  of  the  law  of  damages,  that  a  doctrine  that  never  had  any  founda- 
pumUve  or  exemplaiy  damages  can  tion  in  reason  or  pubUc  policy, 
never  be  recovered  in  an  action  where  *  Frauds  v,  Schoellkopf,  68  N.  T. 
a  public  prosecution  lies  against  the  162 ;  Wesson  v,  Washbume,  8  Allen 
defendant  for  the  offense  that  forms  ^Maas.),  95  ;  Gordon  v.  Baxter,  74  N. 
the  subject-matter  of  the  action.    The  C.  470. 
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cemed,  and  where  no  person  conld  lose  any  rights  by  reason  of 
any  neglect  on  his  part  to  pursue  his  remedy  for  redress.^ 
fiut,  in  all  those  cases,  where  the  party  sustained  any  really 
special  damage,  however  small,  the  courts  upheld  his  remedy.* 
That  this  prohibition  of  private  actions  for  injuries  resulting  from 
public  nuisances  was  ever  intended  to  apply  to  any  other  class  of 
cases  than  those  designated  above  is  apparent  from  all  the  author- 
itiesy  ancient  or  modem. 

Sbc.  683.  Injury  to  a  TMtod  right  niffiolMit.—  It  was  never  intended 
by  the  courts  to  hold  that  where  a  vested  right  was  injured, 
this  was  not  a  sufficient  special  damage  to  ^maintain  an  action 
against  the  promoter  of  a  public  offense. 

In  Marley  v.  PragneU^  which  was  an  action  for  corrupting  the 
air  by  the  prosecution  of  the  business  of  a  tallow  chandler  upon  a 
public  street  in  the  city  of  London,  in  a  locality  where  the  busi- 
ness, producing  such  noxious  and  noisome  smells,  must,  of 
necessity,  have  been  a  public  nuisance  and  indictable  as  such, 
the  plaintifiPs  action  for  his  private  damage  by  reason  of  the 
injury  to  his  business  as  an  innkeeper,  in  the  loss  of  guests,  and 
the  unwholesome  effects  upon  his  family  was  upheld,  and  the  ob- 
jection was  not  raised,  that  this  being  a  public  nuisance,  the 
plaintiff  could  not  have  his  remedy.  Suppose  it  had  been,  reason- 
ing from  analogy,  how  would  the  court  with  the  nice  regard  for 
men's  rights  that  were  then  entertained,  and  the  strict  application 
of  l^al  principles  that  were  then  practiced,  in  all  cases  coming 
before  it,  have  been  likely  to  have  disposed  of  this  objection  ?  It 
would  most  likely  have  said  that  this  case  came  clearly  within  the 

1  Woolryeh  on  Ways,  4.  4   Wis.    454  ;  Blanc    v,  Klumpke,  29 

*  Wilkes  0.  Honfferford  Market  Co.»  Gal.  156 ;  Carpenter  v,  Mann,  17  Wis. 

2  Bing.  N.  G.  281 ;  Aldred's  Gase ,  9Goke,  155 ;  Winterbottom  v.  Lord  Derby,  L. 

58;  Robin's  Gase,  cited  in  Palm.  586;  R.,  3  Exch.  816;  Pain  v,  Patrick,  8 

Lily's    Reg.    809 ;  2  Rolle's   Abr.  40 ;  Mod.  289 ;  Fineax  v,  Hovenden,  Gro. 

Morley    v,   Pragnell,    Gro.  Gar.  510 ;  Eliz.    664 ;  Rose    v.  Miles,  4  M.  &  S. 

Chichester  v.  Lethbridge,  Willes,  71 ;  101 ;  Hubert  v.  Groves,  1  Esp.   N.  P. 

Hartv.  Bassett,  T.  Jones.  156;  Iveson  Gas.  148;  Go.  Litt.  56  a;  Bendlows  v. 

V,  Moore,  Ld.  Baym.   486 ;  Hughes  «.  Kemp,    Gro.    Elis.    664 ;    Fowler    v, 

Heiser,  1  Binn .  (Penn.)  463 ;  IHerce  v,  Sanders,   Gro.   Jac.    446 ;  Maynell  v. 

Dart,  7  Gow.  (N.  T.)  609 ;  Qreasley  v.  Saltmarsh,  1  Keb.  847;  Stone  v.  Wake- 

Codling,  2  Bing.  968 :  Rose  v.  Groves,  man,   Noy.   120  ;  AUen  v,  Ormond,  8 

12  L.  J.  G.  P.    251 ;  Tolo  «.  Sacra-  East.  4. 

mento,  86  Gal.  198  ;  Barnes  v,  Racine,  >  Gro.  Gar.  510. 
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provifiioDB  of  the  maxim,  '^  So  use  your  own  property  as  not  to 
damage  another,"  and  that  if,  in  the  nse  of  one's  own  property, 
or  in  the  exercise  of  a  right,  he  nsed  or  exercised  it  in  such  an 
unlawful  manner  as  not  only  to  injure  public,  but  also  individual, 
rights,  that  would  be  lost  if  they  were  not  properly  asserted,  he 
should  respond  to  the  suit  of  the  public,  and  also  to  each  person 
whose  private  rights  were  injured,  even  though  they  had  been 
many  in  number.  In  the  case  of  actions  arising  out  of  the  obstruc- 
tion of  a  highway  in  which  this  doctrine  was  established  in  the 
English  courts,  the  rule  was,  and  is,  both  salutaiy  and  just,  for  if 
it  were  otherwise,  any  man,  whether  he  had  occasion  to  use  the 
highway  for  any  beneficial  purpose  to  himself  or  not,  might  bring 
his  suit,  and  as  Lord  Coke  says :  ^'  This  would  lead  to  great 
multiplicity  of  suits  and  endless  litigation."  Again,  a  person^s 
right  to  travel  upon  a  highway  is  not  a  natural  right,  neither  is  it 
personal,  it  is  a  right  that  is  given  by  operation  of  law,  and  one 
that  the  public  can  any  time  deprive  him  of.  He  loses  no  right 
by  its  obstruction  that  will  be  lost  by  any  laches  on  his  part  in  its 
assertion  or  maintenance.  It  is  not  like  the  right  to  air,  light  and 
water  which  can  be  modified  or  changed  by  an  unopposed  use  in  a 
particular  way  by  others,  in  other  words,  it  is  in  no  sense  a  personal 
right,  but  wholly  and  entirely  public.  No  length  of  time  will 
either  fix  or  destroy  his  right  of  passage  over  it.  The  duration 
of  the  exercise  of  that  right  depends  wholly  and  entirely  upon 
the  will  and  action  of  the  proper  public  authorities,  and  an  ob- 
struction of  it  is  an  obstruction  not  to  individual,  but  purely 
public  rights.  The  rule  established  and  followed  by  the  courts  in 
all  actions  on  the  ease  for  consequential  injuries  was  predicated 
on  the  same  ground,  to-wit :  that  the  injury  must  result  from  the 
violation  of  a  right  peculiar  to  the  individual  injured. 

Sec.  684.   Sistinotion  between  pabUo  and  private  righta.  —  In  Robert 

Ma/ry^B  Caae^  the  court  announced  the  rule  that  lies  at  the  foun- 
dation of  the  doctrine  upon  which  is  predicated  the  right  of  a 
party  to  recover  for  consequential  injuries,  whether  arising  from 
a  private  or  public  nuisance.  The  court  say,  in  an  action  by  the 
commoner  against  a  stranger  for  feeding  the  common  with  his 

>  9  Coke,  lia 
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cattle,  '^  For  every  feeding  by  the  cattle  of  a  Btranger,  the  com- 
moner shall  not  have  an  assize^  nor  an  action  on  the  ease,  as  his 
case  is,  but  the  feeding  ought  to  be  exidk  per  gvod^  the  commoner, 
etc.,  common  of  pasture,  etc.,  for  his  cattle,  etc.,  habre  nonpotmty 
sed  jprqficium  suum  inde  per  totcrni  idy  tempua  a/midty  eto.y  so 
that  if  the  trespass  be  so  small  that  he  hath  not  any  loss,  but 
suflScient  and  ample  feed  remains  for  him  in  quantity  and  kind, 
he  shall  not  have  an  assize  nor  an  action."  '^  But,"  adds  the 
court,  "the  tenant  of  the  land  may  have  his  action."  The  reason 
is  obvious,  no  personal  right  of  the  commoner  has  been  violated. 
His  right  consists  in  having  the  feed  for  his  cattle  in  common  with 
all  others  who  are  equally  entitled,  and  unless  the  declaration  and 
proof  disclose  the  fact,  that  by  reason  of  the  trespass  of  the 
stranger's  cattle,  his  cattle  have  been  deprived  of  proper  feed,  he 
has  sustained  no  loss  or  damage,  neither  has  his  right  been  in- 
jured. The  stranger,  by  his  trespass,  acquires  no  right  even  by 
long  and  continued  trespasses  as  against  the  commoner. 

It  is  only  the  tenant  of  the  land  against  whom  he  can  acquire 
a  right  by  long  and  adverse  user,  and  it  is  only  the  tenant's  right 
that  can  thereby  be  defeated.  But  when,  by  reason  of  the 
stranger's  cattle  being  upon  the  common,  the  commoner's  cattle 
have  less  feed  than  is  necessary,  then  the  commoner's  right  is  in- 
jured, and  he  may  have  his  special  action  therefor.  The  rule  is, 
that  damage  and  injury  must  both  be  proved,  except  where  a 
private  right  is  injured,  that  may  be  lost  by  the  laches  of  the  in- 
dividual. In  2  Brownl.  148,  H.  pi.  49,  the  author  lays  down  the 
doctrine  thus,  and  it  is  adopted  by  the  court  in  JSobert  M<vnf% 
Case^  mpra^  and  also  in  PiM  v.  Lewie^  K.  6.,  referred  to  by 
Sergeant  Hill  in  his  edition  of  Cok^a  Report :  "  If  my  servant 
is  beat,  I  shall  not  have  an  action  for  this  battery,  tmless  the  bat- 
tery is  so  great  that,  by  reason  thereof,  I  lose  the  service  of  my 
servant ;  but  the  servant  himself,  for  every  small  battery,  shall 
have  an  action,  and  the  reason  is,  that  the  master  has  not  any 
damage  by  the  personal  beating  of  his  servant,  except  by  reason 
thereof  he  loses  his  services^  so  that  the  cause  of  his  action  does 
not  depend  upon  the  original  act,  but  upon  the  consequence  of  it." 
The  master's  right  is  to  the  service  of  his  servant,  and  no  injury 
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to  the  servant  that  does  not  deprive  him  of  that  right  can  be  con- 
strued as  an  injury  to  the  master. 

Sbo.  685.  X^jnrlM  to  prlviterighti  alwa3ni  aottonabla.  —  The  rale  an- 
ciently adopted  by  the  courts  in  reference  to  injuries  from  the 
violation  of  private  rights  will  not  justify  the  conclusion  that 
they  intended  to  hold  that  where  a  private  right  was  injured  by  a 
public  nuisance,  there  should  be  no  private  remedy,  however  small 
the  damage.  For  all  through  the  reports  we  find  instances,  with- 
out number,  where  the  courts  have  upheld  actions  for  injuries  to 
private  rights,  even  where  no  damages  were  proved,  showing  the 
nicest  regard  for  individual  rights,  and  building  up  a  system  for 
their  protection  that  commands  the  admiration  and  respect  of  all 
mankind.' 

Sec.  686.  Same  oontlnned.  —  The  distinction  intended  to  be  ob- 
served by  the  courts  is  well  expressed  in  Robert  Marjfa  Case^ 
supra :  ^'  It  is  true  that  for  a  nuisance  in  the  highway,  without 
special  damage,  none  shall  have  a  special  action,  for  it  is  not 
dannnum  priva/t/um  (private  damage),  but  dann/nwm  oorrkmuns 
(common  damage),  and,  therefore,  it  ought  only  to  be  punished 
and  reformed  at  the  king's  suit,  for  a  public  nuisance  shall  not  be 
reformed  at  the  suit  of  a  private  party,  for  the  damage  is  not  pri- 
vate, but  public." 

Sbo.  687.  Simple  obstmotioii  of  highway  wltlioat  special  i^jiny*  action- 
able in  certain  oaaet.  —  Now  it  will  be  observed,  that  the  court  re- 
fers to  public  nuisances  in  the  highway,  and  gives  as  a  reason 
why  a  private  party  shall  not  have  his  private  remedy,  except  he 
be  specially  damaged,  that  such  damage  is,  in  its  own  natiu^ 
public,  and  not  private.  But  if  the  person  injured  by  the  nui- 
sance in  a  highway,  as  by  an  obstruction  by  which  he  was  only 
delayed  in  his  journey,  or  from  which  he  had  sustained  no  special 
damage  at  all,  except  an  interruption  of  his  public  right,  sets  up 

1  Aflhbj  «.  White,  3  Ld.  Rayzn.  988 ;  lyeson  v,  Moore,  1  Ld.    Raym.  486; 

WeUfl  9.  WatUng,  2  W.  61. 1283 ;  Wil-  Smith  v.  Feverell,  2  Mod.  6;  Haaeard  «. 

haniBz/.  Morland,26.&G.  910;6ronge  Gantrell,  1  Lat.  107;  Mellor  e.  Spate. 

V,    More,    Styles,   428;    Ayre  e.  Pyd-  man,  2  Saimd.  846;  Atkinson  v,  TeasB- 

oombe,    id.    164;    Williams'  Case,   8  dale,  8  Wils.  290 ;  Greenhow  v.  lUeley, 

Coke,  147;  Hobson  v.  Todd,  4  T.  R  78;  WUlee,  619. 
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in  hifl  declaration  that  he  or  his  grantors  had  a  private  way  over 
the  highway  before  it  became  a  highway,  then  the  person  setting 
up  this  private  right  may  maintain  his  private  action  for  the  in- 
jury to  his  private  right,  and  that,  even  though  he  has  suffered 
no  special  damage ;  and  the  distinction  is,  that  although  he  has 
sustained  no  actual  damage,  yet  he  sustains  an  injury  not  com- 
mon to  the  public,  because,  in  addition  to  the  right  he  has  ac- 
quired to  travel  over  the  road  as  one  of  the  public,  he  has  also  a 
private  right  of  way  that  outlasts  the  public  right,  and  that  may 
be  lost  by  letches  on  his  part  in  asserting  and  maintaining.  This 
was  held  in  the  case  of  Allen  v.  Orrrwnd^  and  is  sustained  by  a 
multitude  of  authorities.  In  WeIZe  v.  WaUingy^  this  idea  that 
wherever  a  person  has  a  private  right,  independent  of,  or  in  ad- 
dition to,  the  public,  that  may  be  lost  by  adverse  user,  the  party 
whose  right  is  injured  may  have  his  private  action,  even  though 
he  sustains  no  actual  damage,  is  fully  sustained. 

Sbo.  688.  Aotions  nphttld,  to  prevent  Impoiitlona  of  servltndeB  upon  es- 
tates. —  So,  also,  in  Sobson  v.  Todd^  which  was  an  action  on  the 
case  in  favor  of  one  commoner  against  another  for  surcharging  a 
common,  Bulleb,  J.,  after  referring  to  the  decision  in  Robert 
Marifs  Oase^  says:  "There  is  another  groimd  on  which 
this  action  may  be  supported,  which  is,  that  the  plaint- 
iff's right  had  been  injured;  and  if  a  commoner  cannot  bring 
such  an  action  as  this  because  his  cattle  had  grass  enough  to  pre- 
vent them  from  starving,  he  must  prevent  a  wrong-doer  like  the 
defendant  to  gain  a  right  against  him  by  possession.  Here  the 
plaintiff  has  proved  all  his  declaration,  by  proving  his  right  of 
common,  and  that  the  defendant  has  put  on  more  cattle  than  he 
had  a  right  to."  And  Obosb,  J.,  concurred  in  this  opinion,  and 
said :  "  I  am  not  inclined  to  encourage  this  action  on  any  other 
ground  than  that  mentioned  by  my  brother  Bulleb,  namely, 
that  if  it  infringe  the  right  of  common  of  B.,  it  is  necessary  that 
B.  should  have  A.*s  right  ascertained,  otherwise  this  wrongful  act 
would,  in  process  of  time,  become  evidence  of  his  right."*    If  a 

*  8  Bast,  4.  154,  which  was  an  action   a^nst   a 

*  2  Black,  1288.  stranger  for  taking  manure  from  the 
>  4  T.  B.  78.  common,  the  jory  naying  found  a  ver- 
^  In  Pindar  o.  Wadaworth,  2  Eaat,  diet  for  the  plaintiff,  fixing  the  damage 
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special,  individual  right  is  injored,  an  action  lies  if  there  be  oufiy 
damage,  however  amall  in  amount,  but  in  order  to  uphold  the 
action  there  muFt  be  some  damage,  as  da/mn/u/m  et  injuria  must 
both  be  alleged  and  proved,  but  if  there  be  a  clear  violation  of  a 
right,  damage  is  presumed,  to  the  extent  necessary  to  support  it. 
In  Bronge  v.  More^  the  same  doctrine  was  held,  with  this  ad- 
dition, that  the  commoner  may  distrain  the  beasts  of  the  strange, 
and  need  not  show  that  he  sustained  any  damage. 

Seo.  689.  When  private  actftoiui  wlU  be  upheld  lor  pcoieotlon  of  piEt 

vate  lights.  —  Thus,  without  stopping  to  review  the  multitude  of 
early  cases  in  which  this  principle  was  universally  recognized  and 
sustained,  it  is  safe  to  say,  that  whenever  a  person's  private  rights, 
such  as  rights  to  air,  water,  light  or  those  that  have  been  acquired 
by  grant  or  prescription,  are  so  injured  by  a  wrongful  use  of 
property  by  another,  or  by  his  wrongful  personal  act,  the  person 
whose  right  is  so  injured  may  maintain  his  action  therefor,  even 
though  the  act  is  a  public  nuisance.  Whenever  a  person's  indi- 
vidual rights,  rights  that  are  not  derived  from,  or  dependent  upon, 
the  will  of  the  public,  are  injured,  this  is  such  special  injury  as 
entitles  him  to  damage  to  sustain  the  right.  But  there  are  a 
class  of  cases  where  tlie  use  of  property  by  another,  while  it  pro- 
duces an  actual  public  injaiy,  at  the  same  time  injures  private 
rights,  and  where  it  may  be  said  that  the  verj  essence  of  the 
ofiense  consists  in  the  aggregation  of  this  invasion  of  private 
rights.  An  offense  which,  if  it  embraced  within  the  sphere  of  its 
operations  but  a  few  persons,  would  be  a  private  nuisance  simply, 
but  which,  by  its  location,  extends  its  wrongful  effects  upon  so 
many  persons,  that  it  becomes  a  public  offense  also.  This  class 
of  wrongs,  of  whatever  nature  or  effect,  that  invade  j/rivate 

at  only  one  farthing,  the  court  refused  plaintiff  must  proye  a  ierious  injury, 

to  enter  a  nonsuit,  upon  the  s'round  relying  upon  the  words  of    Black- 

that  the  jury,  by  their  verdict,  decided  stonb,  J.    But  the  expression   used 

that  the  plaintiff's  right  had  been  vio-  by  the  judge  does  not  warrant  such  a 

lated.     See  Williams  v.  Morland,  2  B.  construction,  for  it  did  not  appear  that 

&  C.  916.     Lord  Denhan  in  Lock  wood  the  plaintiff  had  a  single  beast  which 

e.  Wood,  6Q.  B.  69  ;  Wellse.  Watlin?,  he  could  put  on  the  common.    The 

2H.B.  1285.    In  Hobson  zr.  Todd,  4  T.  <?n2y  question  is   whether  any  injury 

R.  78,  BuLLBR,  J.,  says :  "  It  has  been  has  been  done  by  the  defendant  to  the 

said  by  one  of  the  counsel  that  the  plaintiff." 

1  Styles,  428. 
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rights  as  well  as  public^  always  have  been,  and  always  can  be, 
redressed  by  suits  in  favor  of  those  whose  private  rights  are 
invaded,  even  though  it  opens  the  door  to  a  multitude  of  actions 
for  the  same  wrongful  act.  The  distinction  is  this:  Where  a 
private,  personal  right  is  invaded,  the  very  fact  of  its  invasion 
^^  imports  a  consequent  damage."  ^  A  man  cannot  stand  by  and 
Bofier  another  to  corrupt  the  atmosphere  in  the  neighborhood  of 
his  dwelling,  to  make  and  maintain  an  erection  that  shuts  out  the 
light  from  his  ancient  windows,  or  to  divert  the  water  of  a  natural 
stream  that  should  flow  to  him  undiminished  in  quantity  and 
unpolluted  in  quality ;  if  he  does,  his  qatural  rights  are  lost,  and 
become  modified  by,  and  burdened  with,  this  unlawful  use  by 
another.^  Therefore,  any  injury  to  such  private  rights,  even 
though  its  effects  are  so  general  as  to  bring  it  within  the  rule  as 
to  pubUc  nuisances  are  such  special  and  particular  damage  as 
brings  the  party  within  the  beneficial  operation  of  the  rule  in 
reference  to  suits  for  injuries  arising  from  public  nuisances.' 

Sbo.  690.  Rule  In  WMion  ▼.  Waahbom  Xron  Oo.  —  The  case  of 
Wesson  V.  The  Washhv/m  Iron  Co.^  was  an  action  for  damages 
occasioned  by  the  dust,  smoke,  noise  and  jarring  effects  of  the 
defendant's  works,  located  near  the  plaintiff's  dwelling-house  or 
inn,  the  operations  of  the  machinery  in  which  were  such  as  to 
shake  and  greatly  injure  the  plaintiff's  building,  and  the  cinders, 
dust  and  smoke  from  which  at  times  filled  the  house  to  such  an 
extent  as  to  nearly  suffocate  the  occupants,  and  for  injuries  from  the 
dust  and  cinders,  which  would  at  times  settle  on  the  furniture  and 
blacken  the  walls  of  the  building,  by  reason  of  which  the  plaintiff 
claimed  that  she  lost  great  gains  from  her  inn,  and  that  the  rental 

>  Lord  Hoi/r  In  Aahbj  v.  White.  3  L.  J.  C.  P.  148;  Saandenv.  Newman,  1 

Ld.  Rarm.   988;  Spooner  «.    McCon-  B.&Ald.261;  Gavedo.  Idartyn,  84  L. 

neU,  1  McL.  (U.  8.  C.  C.)  888 ;  WeUs  v.  J.  (C,  P.)  868. 

V^Tatlinff,  3  BL  1388 ;  Pindar  t.  Wads-  >  Griffsby  v.  Clear  Lake  Co.,  40  Cal. 

worth,  3  East,  155.    Gbosb»  J.,  in  Hob-  896 ;  Wesson  v,  Washbume  Iron  Co., 

son  9.  Todd,  4  T.   R.  78;  WeUer  «.  18  Allen  (Mass.),  96;  Rex  v.  Dewsnap, 

Baker,  3  Wilson,  423.  16  East,  194;  Acton  9. Blonde U,  13  M.  & 

'  Bankart   o.    Hoaghton,  27  Beav.  W.  834  ;  Mason  v.  Hill,  6  B.  &  Ad.  1 ; 

435 ;  Ciosslex  «.  Lightowler,  L.  R.,  8  Wright  o.  Howard,  1  Sim.  &  Stu.  190; 

So.  Cas.  379 ;  Hunt  o.  Peake,  39  L.  J.  TVler  v.  Wilkinson,  4  Mason  (U.  8.), 

(Ctu)  785 ;  Brown  v.  Windsor,  1  Cr.  &  401 ;  Runnels  o.  BuUen,  3  N.  H.  683. 

J.  37;    ii^rs   9.    Taylor,   37  L.  J.  M8  Allen  (Mass.),  96. 
(Exch.)  173  ;  Sampson  v.  Hodlnott,  26 

95 
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value  of  her  premiBes  were  greatly  reduced.  It  was  insiBted  by  die 
defendants  (and  it  seemed  to  be  conceded  on  the  trial)  that  die 
extent  of  these  effects  were  such,  that  the  works  were  a  public 
nuisance,  and  it  was  claimed  by  the  defendant  that  consequently, 
no  recovery  could  be  had  by  the  plaintiffl  A  verdict  was  ren- 
dered for  the  plaintiff,  and  in  the  Supreme  Court,  Bioklow,  J., 
gave  expression  to  the  rule  to  be  observed  in  such  cases,  as  follows: 
^^  There  are  a  class  of  cases  in  which  the  essence  of  the  wrong 
consists  in  an  invasion  of  private  rights,  and  in  which  the  public 
offense  is  committed,  not  merely  by  doing  an  act  which  causes 
injury,  annoyance  and  discomfort  to  one  or  several  persons  who 
may  come  within  the  sphere  of  its  operations  or  influence,  but  by 
doing  it  in  such  a  place,  and  in  such  a  manner,  that  the  aggregate 
of  private  injuries  become  so  great,  and  extensive,  as  to  consti- 
tute a  public  annoyance  and  inconvenience,  and  a  wrong  against 
the  community,  which  may  properly  become  the  subject  of  a 
public  prosecution. 

But  it  has  never  been  held,  so  far  as  we  know,  that  in  cases  of 
this  character  the  injury  to  private  property  or  to  the  health  and 
comfort  of  individuals  become  merged  in  the  public  wrong  so  as 
to  take  away  from  the  persons  injured  the  right  which  they  would 
otherwise  have,  to  maintain  actions  to  recover  damages  which 
each  may  have  sustained  in  his  person  or  estate  from  such  wrong- 
ful acts.  Nor  would  such  a  doctrine  be  supported  by  sound  prin- 
ciple. Carried  out  practically,  it  would  deprive  persons  of  all 
redress  for  injuries  to  property  or  health,  or  for  personal  convey- 
ance and  discomfort  in  all  cases  where  the  nuisance  was  so  gen- 
eral as  to  be  the  legitimate  subject  of  public  prosecution^  so  that 
in  effect  a  wrong-doer  would  escape  all  liability  to  make  indem- 
nity for  private  injury  by  carrying  on  an  offensive  trade  or  occu- 
pation in  such  a  place  and  manner  as  to  cause  injury  and  annoy- 
ance to  a  sufficient  number  of  persons  to  create  a  common  nui- 
sance." 

Iryy/ry  to  on^B  pri/oate  property  or  to  his  hsdUh  or  oovr^ort  is 
special.  The  rule  of  damage  is,  that  if,  by  reason  of  a  public 
nuisance,  a  man  is  compelled  to  rent  his  premises,  if  at  all,  for  a 
less  sum  than  they  would  command  except  for  the  nuisance,  the 
recovery  should  be  limited  to  the  actual  loss  in  their  rental  value. 
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If  the  nnifianoe  was  of  that  character  that  the  premieeB  could  not 
be  rented  at  all,  the  rule  would  be  for  damages  to  the  amount  of 
the  actual  rental  value  of  the  premises^  if  no  nuisance  existed. 
If  a  dwelling  actually  occupied  by  the  defendant  and  his  family 

becomes  uninhabitable  by  reason  of  the  nuisance,  the  damages 
would  be  limited  to  the  actual  rental  value  of  the  dwelling  during 
the  time  that  it  was  unoccupied,  together  with  such  actual  ex- 
penses as  were  incident  to  the  party's  removal  tberefr<xn.^ 

Sec.  691.  Best  method  of  UlnBtratixig  the  dootrine  of  the  ooniti. —  As  a 
further  illustration  of  the  application  of  the  rule,  and  as  showing 
what  classes  of  injuries  arising  from  public  nuisances,  courts  have 
usually  regarded  as  entitling  a  party  to  his  remedy,  I  have 
deemed  it  advisable  to  give  extracts  from  some  of  the  cases  in 
which  it  has  been  held  that  no  such  spedal  injury  was  shown  as 
entitled  a  party  to  his  private  remedy,  as  I  deem  this  the  best 
method  of  illustrating  the  rule,  as  each  case  must  necessarily 
stand  upon  its  own  merits,  and  no  general  rules  can  be  given  that 
are  applicable  to  all.  It  is  easy  to  say  ^Hhat  a  person  may  have 
an  action  to  recover  damages  arising  from  a  public  nuisance,  that 
are  special  and  particular  to  him,  and  that  are  not  a  part  of  the 
common  injury,"  but  that  does  not  afford  the  light  needed.  The 
question  is,  what  damages  are  regarded  as  special  and  particular, 
and  what  are  not,  and  this  can  be  best  answered  by  reference  to 
what  has  been  done  and  held  by  the  courts  in  particular  cases. 

Seo.  692.  Rule  In  Seeley  ▼.  Biahop.—  In  the  case  of  Sedey  v. 
Bishop^  which  was  an  action  for  an  obstruction  of  a  navigable  creek 
and  a  private  way,  so  as  to  prevent  the  plaintiff,  as  well  as  others 
owning  lands  on  the  creek,  from  using  the  same,  as  they  had  been 
accustomed  to  do,  to  take  away  their  hay  and  the  products  of 
their  farms,  the  court  say  :  "  As  to  the  obstruction  of  the  creek, 
it  appeared  that  it  was  used  for  landing  and  floating  boats  loaded 
with  hay.  This  was  a  public  highway,  and  if  the  plaintiff's  in- 
juries are  such  as  would  entitle  him  to  recover,  ordinarily,  what 

>  Weflwrn   9.   Waahbome  Iron  Co.,  damages  when  the  plaintiff  occnpiee 

18  AUen  (Mass.)*  ^ ;  Frands  e.  SchoeU-  the  premiflea  himeelx. 

kopf,  53  N.  T.  152.    But  see  Potter  v.  *  19  Conn.  185. 
Froment,  47  Cal.  165,  aa  to  rule   of 
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peculiar  damage  has  he  snstaLEied  that  would  entitle  him  to  a  re- 
covery in  a  dvil  suit  ?  If  he  can  sue,  so  can  every  man  who  owns 
land  on  the  creek ;  or,  were  it  a  river,  every  man  who  owns  land 
on  its  banks.  The  pnblic  authorities  alone  can  complain  of  a  noi- 
sanoe  while  it  remains  public  and  general,  while  any  individual 
may  sue  for  particular  injury  sustained  by  him."  ^ 

In  this  case,  it  is  held  that  inasmuch  as  the  injury  occasioned 
by  the  obstruction  is  common  to  all  who  own  property  on  the 
creek,  as  they  all  used  its  waters  for  the  same  purpose,  and  the 
injuiy  results  simply  irom  the  obstruction,  no  special  damage 
having  been  shown,  but  the  whole  damage,  if  any,  resting  in  con- 
templation, the  plaintiff  sustained  no  such  particular  damage, 
apart  from  the  rest  of  the  public,  as  would  entitle  him  to  main- 
tain an  action  for  individual  damage. 

If  the  plaintiff  had  had  a  private  right  of  passage  over  the 
creek,  growing  out  of  his  relation  to  it  as  riparian  owner,  and 
had  actually  been  prevented  from  transporting  his  products  over 
it,  and  thus  been  subjected  to  loss,  in  time  or  money,  a  different 
question  would  have  been  presented.  But  neither  the  bill  nor 
the  evidence  disclosed  any  special  ground  of  injury.  The  right 
claimed  and  alleged  to  be  obstructed  was  the  oammon  right  of 
pasBoge^  and  not  a  special  or  particular  right  growing  out  of  his 
relation  to  the  creek,  either  as  riparian  owner,  or  by  grant  or 
prescription.* 

Sbc.  693.  Rule  In  O^Bzian  ▼.  Norwidh  &  Woroestar  R.  R.  Ck).— -In 

&  Brian  v.  The  Norwich  cmd  Worcester  H.  B.  Co.*  which  was 
a  biU  in  equity  to  enjoin  the  defendants  from  erecting  their 
railroad  so  as  to  obstruct  the  navigation  of  a  certain  cove,  down 
which  the  plaintiff  and  others  had  always  been  accustomed  to  pass 
with  boats  and  vessels  to  the  sea  itself,  Waite,  J.,  in  delivering 
the  opinion  of  the  court,  says :    "  This  bill  is  brought  by  the 

1  Bat  see  Lansing  v.  Smith,  4  Wend.  See  also  Thayer  o.  New  Bedford  R.  R. 

(^.  T.  S.  CO  10 ;  Winterbottom  v.  Lord  Co.,  125  id.  258.    It  wUl  be  obaerred, 

Derby,  L.  B.,  2  Ezch.  816 ;  Carpenter  however,  that  these  cases,  as  weU  as 

0.    Mann,    17   Wis.    155;    Blanc    9.  in    Willard    o.   Cambridge,  8  AUen 

Klompke,  29  Cal.  156.  (Mass.),   574,  the  obstractionB    com- 

*  In  BlaickweU  v.  Old  Colony  R-  R.  plained  of  were  lawful  and  the  injury 

Co.,  122  Mass.  1,  a  similar  question  was  was  onlr  the  result  of  a  lawful  act. 

presented  and  a  similar  doctrine  held.  *  17  Conn.  872. 
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plaintifi,  a  private  individaal,  to  restrain  the  eztenBion  of  the  de- 
f endanfe  railroad  over  Poquellannock  oove,  an  arm  of  the  sea. 

In  a  veiy  recent  case,  we  had  occasion  to  examine  the  prin- 
ciples whidx  govern  suits  of  equity  in  cases  of  this  kind,  and 
after  a  careful  examination  of  the  authorities,  we  held  that  a  bill 
in  equity  will  not  be  entertained  for  an  injunction  against  a  pub- 
lic nuisance,  unless  it  shows  that  the  plaintiff  will  sustain  a  special 
and  particular  damage  from  it ;  an  injury  distinct  from  that  done 
to  the  plaintiff  at  large.  *  *  *  If  this  road,  when  built,  will 
become  a  pubUc  nuisance  upon  the  cove,  the  next  inquiry  is, 
what  special  damage  wOl  the  plaintiff  sustain  —  what  injury  dis- 
tinct from  that  done  to  the  public  at  large  i  He  says  that  the 
right  to  pass  up  and  down  that  cove  is  a  common  right,  the 
enjoyment  of  which  is  valuable  to  the  plaintiff,  both  in  respect 
to  trade  and  commerce,  the  building  and  launching  of  vessels, 
and  for  agricultural  purposes  and  fisheries;  and  that  he  is  in 
danger  of  being  deprived  of  his  lawful  right  to  navigate  the  same, 
nnless  relieved  by  the  court  as  a  court  of  equity.  The  same 
injury  might  result  to  every  other  citizen  who  might  have  occa- 
sion  to  pass  up  and  down  that  cove  for  similar  purposes.  He 
does  state  that  his  residence  is  in  the  village  at  the  head  of  the 
cove ;  but  he  complains  of  an  injury  that  will  be  done  to  his  house, 
wharf  or  his  land  by  means  of  the  defendant's  road.  He  will 
merely  be  deprived  of  his  right  to  navigate  public  waters, 
common  to  him  and  all  others,  as  he  otherwise  might.  For 
such  an  injury,  it  is  for  the  government  to  interfere  and  not  a 
private  individual.  The  court  could  then  look  to  the  rights  of 
the  whole  community,  and  not  to  the  rights  of  a  single  indi- 
vidual." ^ 

Seo.  694.  Why  reUaf  was  denied  In  the  o«ie.—  In    this   case,  the 

only  injury  complained  of  was  the  injury  to  the  common  right  of 
navigation. 

1  Attomey-Geneial  o.  Johnson,  2  R.  B.  Oo.,  1  Ross.  &  My.  181 ;  Rex  v, 
WilB.  Gh.  85 ;  Attomey-Oenend  «.  Dewanap,  16  East*  194 ;  Attorney- 
Forbes,  2  M.  &  a  128 ;  Coming  v.  General  v.  Cleaver,  18  Yes.  211 ;  Attor- 
Lowerre,  6  Johns.  Ch.  (N.  T.)  &9;  ney-Gtoneral  «.  Uticalns.  Co.,2John8. 
Spenoer  v.  London  &  Birmingham  R.  Ch.  (N.  Y.)  871. 
R.  Co.,  8  Sim.  198;  Coates  «.  Claienoe 
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If  the  bill  had  shown  that,  hj  reason  of  the  obetruetion,  he 
had  been  depriyed  of  access  to  his  dwelling,  to  his  ship-jaid  or 
to  a  private  wharf,*  the  value  of  his  dwelling  or  property  would 
be  greatly  reduced,  or  his  business  be  seriously  injured  or  de- 
stroyed, that  would  have  been  such  special  damage  as  would  have 
entitled  him  to  his  remedy,  if,  in  fact,  the  obstruction  was  un- 
kwful.* 

Sbo.  695.  Bui*  in  BOgbee  ▼.  Oamdn  and  Amboy  R  R.  Oo.  —  In 
Eigbee  v.  Camden  and  Amboy  B.  JS,  Oo,^  the  plaintiff  com- 
plained that  the  defendants  had  leased,  of  the  proper  authorities 
of  the  city  of  Burlington,  so  much  of  Broad  street  as  might  be 
necessary  for  an  additional  track  along  said  street,  and  a  depot 

>  Frink  o.  Lawrence,  20  Conn.  120 ;  power  on  the  part  of  the  city,  or  its 
Clark  «.  Sajbrook,  21  id.  819 ;  New  officials  or  agmits,  as  to  the  uses  to  be 
London  o.  Brainard,  22  id.  55i.  In  made  of  certain  parts  of  the  bed  of 
Garitee  o.  Baltimore,  68  Md.  422,  the  the  river,  even  for  the  improvement 
court  took  a  different  view  of  this  of  other  parts.  Rex  «.  Qrosrenor,  2 
qaeetion  from  that  taken  in  the  Con-  Stark.  448 ;  Rex  e.  Ward,  4  Ad.  &  EU. 
necticnt  cases,  and  it  is  believed  that  884.  The  riparian  owner  can  have 
it  is  the  more  accurate  view  of  it.  In  no  claim  simply  for  the  obstruction  <rf 
that  case  the  msjor  and  citj  council  navigation,  which  constitutes  the  pub- 
of  Baltimore,  in  the  exercise  of  a  Uc  nuisance ;  nor  can  he  have  daim 
statutory  authority  to  improve  the  foranv  injury  sustained  in  common 
Patapsoo  river,  deposited  mud,  sedi-  with  tne  rest  of  the  public  But  by 
ment  and  other  material  dredged  from  the  obstructions  in  the  immediate  front 
the  bottom  of  the  basin,  on  the  flats  of  his  property,  preventing  access 
in  the  river  opposite  the  property  of  thereto  as  formerly,  ne  suffers  an  in- 
G.  on  that  river  within  four  miles  jury  that  no  other  member  of  thepub- 
from  the  city,  and  thereby  materially  lie  can  suffer.  It  is  the  peculiar  and 
obstructed  access  by  water,  as  formerly  direct  relation  of  the  deposits  corn- 
used  and  enjoyed,  to  G.'s  propertv.  plained  of  to  the  property  and  rights 
In  an  action  brought  by  G.  a|pdnst  the  of  the  owner  that  gives  rise  to  the 
city,  it  was  held  that  these  obstruc-  special  and  particular  damage;  and  no 
tions  constituted  a  public  nuisance  and  other  person  than  the  owner  of  ihis 
that  G.  could  maintain  a  private  civil  particular  property  can  be  aflfeeted  in 
action  for  special  and  particular  dam-  like  manner  from  these  particular  de- 
age  su£ferea  by  him  by  reason  of  Uiis  posits.  This  was  the  ground  upon 
nuisance,  beyond  that  suffered  by  the  which  the  actions  were  supported  in 
public  generally,  on  offering  proof  the  cases  of  Iveson  «.  Moore,  1  Ld. 
tending  to  show  such  to  be  the  case,  Raym.  486,  and  Wilkes  e.  Hungerford 
and  a  statute  providing  penalties  for  Market  Co.,  2  Ring.  N.  0.  281.  See,  also, 
making  such  obstruction  would  not  Houck  e.  Wachter.  84  Md.  272 ;  Rose 
affect  tne  common-law  remedy  of  G.  «.  Groves,  5  M.  &  G.  613;  Rose  e. 
by  such  dvU  action.  The  public  have  Miles,  4  M.  &  S.  101;  Cook  e.  Cor* 
a  right,  at  common  law,  to  navigate  poration  of  Bath»  L.  R.,  6  Eq.  Gas. 
over  every  part  of  a  common  naviga-  177 ;  Atty-Gen.  o.  Earl  of  Lonsdale,  L. 
ble  river.  They  have  a  riffht  to  aU  R.,  7  £q.  Cas.  390. 
the  conveniences  which  tne  former  *  Stetson  «.  Faxon,  19  Pick.  (Mass.) 
state  of  the  river  afforded,  and  they  147 ;  Thayer  9.  Boston,  id.  511 ;  Iveean 
cannot  be  deprived  of  this  benefit  by  v.  Moore,  1  Ld.  Raym.  486  ;  Maynell 
the    exercise    of    any     discretionary  v.  Saltmarsh,  1  Keb.  847. 
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building  and  platform  for  the  acoommodation  of  paaaengerB.  The 
building  waa  to  be  erected  within  thirty-nine  feet  of  the'oomplain- 
anf  B  premises  and  wonld  narrow  the  paasage  to  twelve  feet  at  one 
point ;  bnt  a  track  of  twentj-seven  feet  was  to  be  kept  clear  between 
the  track  and  the  north  cnrbetone ;  bnt  it  was  intended  to  erect  a 
platform  ten  feet  wide  along  the  track  on  part  of  the  complain- 
ant's lot,  which  wonld  be  on  the  south  side  of  the  center  of  the 
street,  and  wonld  leave  a  passage  for  carriages  twenty-four  feet 
wide. 

The  plaintiff  predicated  his  daim  for  an  injunction  npon  two 
grounds :  First,  that  the  proposed  erections  on  the  pnblic  street 
were  illegal  and  a  nnisance ;  and,  second,  that  the  defendant  pro- 
posed to  take  his  property  without  compensation.  The  court 
says :  ^'  An  individual  cannot  maintain  a  suit  to  restrain  a  nui- 
sance which  injures  him  only  in  rights  enjoyed  by  him  as  one  of 
the  public.  In  such  case  an  information  must  be  filed  for  the 
public  in  the  name  of  the  attorney-general,  on  behalf  of  the  State. 
If  the  complainants  own  the  soil  to  the  middle  of  the  street  in 
front  of  their  land,  the  injury  to  that  is  to  the  rights  of  the  com- 
plainants as  individuals,  and  not  of  part  of  the  public,  and  this  suit 
is  the  proper  form  of  remedy.  Bnt  on  all  other  parts  of  the 
street  their  right  is  only  in  common  with  the  public ;  they,  like 
all  other  citizens,  have  a  right  to  pass  over  the  street,  and  the 
injury  to  them  in  being  deprived  of  this  right  is  suffered  by  the 
rest  of  the  public,  and  it  makes  no  difference  that  they  wonld 
probably  have  more  occasion  to  use  that  part  of  the  street  than 
the  rest  of  the  pnblic  would.  The  injury  would  still  consist  in 
their  being  deprived  of  the  enjoyment  of  a  common  public  right, 
which  is  not  their  private  property. 

"  They  cMre  not  deprived  of  access  to  their  lands,  which  would 
be  an  injury  peculiar  to  them.  They  are  not  deprived  of  any 
rights  or  easement  which  they  are  entitled  to  as  owners  of  the 
property.  *  *  *  For  an  erection  proposed,  not  on  that  part 
of  the  street  i/n  front  of  their  lo/nds,  they  cannot  have  relief, 
whether  sibch  use  of  the  street  he  la/ujfvl  or  not.^^ 

An  injunction  was  granted  restraining  the  proposed  use  of  that 
part  of  tiie  street  in  front  of  the  plaintiff's  lands. 
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Sbo.  696.  Rule  In  SUUaa  ▼.  Fazoa.  —  III  Stetson  Y.  Faaaon^  the 
defendant  having  erected  a  warehouBe  projecting  several  feet  into 
the  public  street,  and  beyond  the  plaintiffs  warehonse  standing 
near,  on  the  line  of  the  street,  whereby  it  was  obscured  and 
travel  was  diverted  to  a  distance  from  it,  and  it  thereby  became 
less  eligible  as  a  place  of  business,  and  in  consequence  thereof  the 
plaintiff  was  compelled  to  rent  it  for  a  much  less  price  than  for- 
merly, it  was  held  by  the  court  that  this  was  sufficient  special 
damage  to  entitle  the  plaintiff  to  his  private  aeUonj  although 
the  defendant's  building  was  a  public  nuisance.^ 

Seo.  697.  Any  obitniotion  of  or  ii^Jmy  to  private  zl^  b  acUooafala.  — 

Any  obstruction  of  a  vested  right,  whether  the  obstruction  is  a 
public  nuisance  or  not,  is  such  a  special  injury  as  will  support 
an  action  at  the  suit  of  an  individual.'  As  any  erection  made  or 
obstruction  placed  upon  that  part  of  a  highway  or  public  street 
in  which  the  party  complaining  owns  the  fee.  Nor  is  it  neces- 
sary that  the  erection  or  obstruction  should  work  an  injury  to  the 
reversion.  The  owner  of  the  adjoining  lands  is  the  owner  of  the 
fee  in  the  highway  or  street  contiguous  thereto,  and  the  public 
only  has  an  easement  therein,  and  can  only  use  the  same  for  such 
purposes  as  are  legitimately  incident  thereto  for  the  purposes  of 
public  travel* 

The  owner  of  the  fee  may  maintain  ejectment  against  one  who 
appropriates  any  part  of  the  street,*  or  trespass  against  any  one 
who  exercises  his  right  of  transit  over  the  same  in  an  unreason- 
able manner.' 

1 19  Pick.  (Mass.)  147.  Wadsworth,  2  East,  154 ;  WiUiamfl  «. 

>  Thajer  V.  Boston,  19  Pick.  (BCass.)  Morland,  2  6.  &  C.   916;  Bronge  e. 

511 ;  Ajer  v,  Pjncombe,  Styles,  164 ;  More,  Styles,  428. 

Williams  v.  Morland,  2  Barn.  &  Cress.  ^Perlej  o.  Chandler,  6  Mass.  454; 

916 ;  Hobson  9.  Todd,  4  T.  R.  71.   De-  Jackson  v.  Hathaway,  15  Johns.  (N.  T.) 

erease  in  the  rental  valae  of  premises  448 ;  Holden  v.  Shattuck,  84  Vt.  886 ; 

by  a  nuisance  is  a  special  injuiy.  Fran-  Jackson  o.  Wilkinson,  8  6.  &  C.  413 

cis  9.  Schoellkopf ,  58  N.  T.  152  ;  Knox  ■  Perley  «.  Chandler,  6  Mass.  454. 

v.  Mayor,  etc.,  55  Barb.  (N.  Y.  S.  C.)  'Hant  o.  Rich,  88 Me.  195 ;  Roggles 

404  ;  Kose  v.  Groves,  Law  Rep.,  5  M.  v.  Lesure,  24  Pick.  (Mass.)  187 ;  Adams 

&  G.  618 ;  Park  «.  C.  &  S.  W.  R.  R.  «.  Rivers,  11  Barb.  (N.  T.  S.  C.)  890, 

Co.,  48  Iowa,  686.  where  it  was  held  that  the  owner  of 

*  Kelk  9.  Pearson,  L .  R.,  6  Ch .  App.  the  fee  might  maintain  trespass  against 

809;  Dent  0.  Auction  Mar.  Co.,  L.  K.,  a  person  standing  upon  uie  wuk  in 

2  £q.  288;  Martin  v,  Headon,  id.  425;  front  of  his  premises  using  abusive 

Ashby  0.  White,  2  Ld.  Raym.  988;  langnaffe  toward  him.    He  stood  there 

Fay    0.     Prentice,     1    C.    B.     828;  about  five  minutes.    See  CLindac. 

Wells  0.  Walling,  2  W.  Bl.  1288  :  Hob-  Lothrop,  21  Pick.  (Mass.)  292. 
son  V,  Todd,  4  T,  R.  71 ;  Pindar  «. 
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Therefore,  he  may  maintain  a  private  action  for  any  ill^al  ob- 
stmction  tliereof  placed  upon  any  part  of  a  street  in  which  he 
owns  the  fee.  This  right  has  been  recognized  in  numerous  well- 
considered  cases  decided  in  the  courts  of  this  country,  and  is  sus- 
tained by  well-recognized  principles.^ 

Sbo.  698.  Psnonal  injury  suffioient  ^  K  a  man  sustains  a  personal 
injury,  or  an  injury  to  his  property  from  an  obstruction  in  a 
highway,  being  himself  in  the  exercise  of  due  care,  he  may  main- 
tain an  action  therefor  against  the  person  creating  it.* 

8eo.  699.  Spaobd  Instuioe  for  injuries  from  obstniotion  of  highway.  — 

So  if  by  reason  of  an  obstruction  in  a  highway  and  being  com- 
pelled to  go  a  drcaitoud  route,  he  fails  in  the  performance  of  a 
legal  duty,  or  sustains  damage  by  being  unable  to  perform  a  con- 
tract,* or  if  by  reason  of  an  obstruction  he  sustains  particular 
damage  in  the  labor  of  himself  or  his  servants  in  removing  the 
obstruction.*  So  if  there  be  but  one  highway  leading  to  a  person's 
premises  and  it  is  obstructed  so  that  customers  cannot  come  to  his 
inn,  or  to  buy  his  wares,  or  whereby  he  is  deprived  of  free  access 
to  his  premises,  an  action  will  lie/ 

Sbo.  700.  Sameoonttnaed.— So  also,  if  by  reason  of  an  obstruc- 
tion in  a  highway  people  are  turned  aside  over  one's  lands  where- 
by his  crops  are  injured,*  and  the  party  so  sustaining  damage  may 
have  his  action  against  the  person  erecting  the  obstruction  for  all 
the  damage,  upon  the  principle  that  every  man  is  answerable  for 
all  the  probable  or  natural  consequences  of  his  wrongful  act. 

Sbo.  701.  Delay  in  Joam«y,  when  aotionabla — Mere  delay  in  a 
journey,  or  being  turned  aside  and  compelled  to  take  a  circuitous 
route,  or  mere  loss  of  a  journey  by  reajson  of  an  obstruction,  un- 
attended by  any  special  damage,  is  not  sufficient  to  support  an 

>  Dayis  v.  Mayor,  etc.,  14  N.  Y.  006 ;  *  Lansing  v.   Smith,  8  Cow.  (N.  Y.) 

WiUiams  v.  B.  R.  Co.,  16  id.  97 ;  Bab-  162 ;  Greasley  v.  Codling,  Bing.  268. 

co€k  V.   Lamb,   1  Cow.   (N.  Y.)288;  «  Rose  z/.  Miles, 4  M.&S.  101 ;  Pierce 

Tacker  v,  Eldred,  6  R.  I.  404 ;  Chess  t/.  Dart,  7  Cow.  (N.  Y.)  609 ;  Hart  v. 

V.  Manown,  8  Watts(Penn.),219.  Bassett,  T.  Jones,  166;  Chichester  v. 

'Bendlows  «/.  Keinp,  dted  in  Cro.  Lethbridge,    WiUes,   78;  Haghes    v, 

Ella.  664 ;  Fowler  v,  SsaderB, Cro.  Jao.  Heiser,  1  Binn.  (Penn.)  468. 

446;  Batterfield  v,  Forrester,  11  East  ■  Rose  v.   Groves,  6  M.  &  G.  618. 

60.  *  MayneU  v^  Saltmarsh,  1  Keble,  847. 
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actioBi  becanse  it  is  a  part  of  the  common  mjary,  and  similar  to 
that  borne  by  all  who  attempt  to  pasB.^  Bat  if  a  person  is  8t(^yped 
upon  a  highway  by  an  obstraction  placed  there  by  some  person  to 
prejudice  him  simply,  and  is  removed  for  others  to  pass^  and  is 
only  an  obstraction  as  to  him,  this  is  a  special  damage.* 

Sbo.  702.  When  ptatf  hM  pihrmto  dght  in  pablio  wmy.  —  If  a  high- 
way is  acquired  by  the  public  by  dedication,  and  the  plaintiS  or 
his  grantors  has  had  a  way  over  it  to  and  from  his  premises  prior 
to  its  adoption  as  a  highway,  it  has  been  held  that  any  obstruction 
thereof,  after  it  becomes  a  highway,  is  a  special  injury  to  a  private 
right  of  all  those  who  had  previously  used  it  as  a  way,  and  that 
their  private  rights  therein  were  not  lost  by  its  acceptance  as  a 
highway  by  the  public,  but  that  the  public  took  it  as  a  highway 
charged  with  these  private  rights  of  way,  so  that  an  obstruction 
thereof  is  a  private  injury  to  them,  such  as  will  enable  them  to 
maintain  an  action,  and  this  position  would  seem  to  be  sustained 
by  the  principles  announced  in  many  modem  cases  entitled  to 
weight  as  authorities.' 

Sbo.  703.  Penonal  ii^lmry  •lwm3ni  aottonabla  whien  peraon  injured  is  fx— 
from  fimlt  ~  It  should  perhaps  be  stated  that  for  personal  injuries 
sustained  by  a  person  by  reason  of  any  nuisance  in  a  highway,  or 
injuries  thereby  inflicted  upon  his  team  or  property,  the  person 
creating  the  nuisance,  as  well  as  the  person  maintaining  it,  is 
always  liable  in  a  civil  action,  if  the  person  injured  was  in  the 
exercise  of  ordinary  care  when  the  injury  was  inflicted,  and  no 
degree  of  care  on  the  part  of  the  person  erecting  or  ntuuntaining 
the  nuisance  will  exempt  him  from  liability.  The  act  is  a  wrong- 
ful one,  and  he  is  answerable  for  all  the  consequences  that  flow 
therefrom,  to  a  person  who  is  not  chargeable  with  negligence  by 
reason  of  which  the  injury  is  inflicted.* 

>  Pain  V.  Patrick,  8  Mad.  289  ;  Fin-  771  ;  Meroer  v.  Woodfate,  L.  B..5  Q. 

eax  V.  HoTenden,  do.  Eliz.  664 ;  ai.  B.  26 ;  Bobbins  v.  Jonee,  88  L.  J.  C.  P. 

thoagh  in  this  case  the  Judgment  was  1 ;  Morant  v. Chamberlain,  80  L.  J.  Ex. 

by  a  divided  conrt,  Glbngh,  J.,  hold-  299 ;  Le  Neve  v.  Mile  End  Vestey,  8 

ing  that  the  stopping  itself  was   a  El.  &  Bl.  1068  ;  Arnold  v.  Blaker,  L. 

special  damage  to  the  plaintiff.  K.,  6  Q.  &  488  ;  Parker  v.  Fruning- 

*  See  Lord  HOLT'S  opinion  in  Iveson  ham,  8  Mete.  (Mass.)  260 ;  Smjles  v. 
V.  Moore,  1  Ld.  Rajrm.  486.  Hasting,  22  N.  T.  217. 

*  Allen  V,  Ormond,  8  East,  4 ;  Usher  *  Jones  v.  GhantrT.  4  T.  &  G.  (N.  I.) 
V,  Prowse,  81  L.  J.  Q.  B.  212;  Com-  68;  Chicago  v.  Bobbins,  2  Black  (U. 
weU  V.  Metropolitan  Sewers,  10  Exch.  S.),  418. 
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CHAPTER  TWENTIETH. 

FBXBGRIFnON  FOB  KUiaAHOSS. 

Bsa  TOi.  Freflcrlptiye  rights,  ancient  and  modem  role. 

Sue.  705.  Presumption  of  grant  not  oondusiTe. 

Sbc.  706.  C3ttracter  of  the  oser  determines  the  right. 

Sbc.  707.  Bight  not  to  be  measured  hj  the  daim. 

Sbc.  708.  Distinction  between  direct  and  indirect  invasion  of  rights. 

Sbc.  700.  Rale  in  Crosby  v.  Bessej. 

SBa  710.  Confusion  of  doctrine  in  this  country. 

8bo.  711.  Campbell  t.  Seaman. 

Sbo.  713.  Difficulty  of  sustaining  the  right. 

Sbc.  718.  Fact  of  exerdse  of  noxious  trade  in  a  locality  not  enough. 

Sbc.  714.  Rale  in  Flight «.  Thomas. 

Sbc.  715.  Burden  of  establishing  the  right  on  him  who  sets  it  up. 

Sbc.  716.  Character  of  the  acts  requisite  to  establish. 

Sbc.  717.  Acquiescence  of  a  tenant  not  enough. 

Sbc.  718.  Interruptions  of  right  will  defeat  it. 

Sbc.  719.  Right  begins  to  run  only  from  time  when  actual  legal  injury  is 

inflicted. 
Sbc.  720.  Extent  of  the  user  and  continuity  thereof. 
Sb&  781.  Distinction  between  actual  invasion  of  lands  by  physical  agencies, 

and  an  invasion  by  invisible.     The  right  gained  must  be  equal  to 

that  exercised. 
Sbc.  722.  User  may  be  varied. 

Sbc.  728.  GK>ld8mid  v.  Tunbridge  WeUs  Improvement  Co. 
Sbc.  724.  Right  may  be  varied  but  not  exceeded. 
Sbc.  725.  Baxendale  o.  Murray. 

Sbc.  726.  Rule  when  one  in  whom  the  right  exists  seUs  part  of  his  land. 
Sbc.  727.  No  prescription  for  a  public  nuisance . 
Sbc.  728.  Regina  o.  Brewster. 
Sbc.  729.  Rhodes  «.  Whitehead. 
Sbc.  780.  No  prescriptive  right  acquired  when  nuisance  in  the  vicinity  of 

vacant  lands. 
Sbo.  781.  Prescriptive  right  once  acquired  cannot  be  lost,  except  by  non-user, 

etc« 

8eo.  704.  Frsscaiptlve  rlg^,  anoisnt  and  modem  rule.— Mnch 
seeming  confosion  exists  in  the  books  upon  the  question  as  to 
whether  a  prescriptive  right  can  be  acquired  to  maintain  all 
species  of  private  nuisances ;  particularly  such  as  corrupt  the  at- 
mosphere with  smoke,  noxious  vapors  or  noisome  smells,  or  pro- 
duce results  injurious  to  health. 

It  becomes  important,  therefore,  to  understand  what  consti- 
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tates  a  preBcriptive  right,  and  how  it  is  aoqnirecL  It  ifi  not 
necessary  to  give  a  minute  detail  of  the  distinction  between  the 
old  and  the  modem  doctrine  of  prescription,  it  is  sufficient  to 
say  that  the  ancirait  role,  that  the  user  mnst  be  for  a  period 
<<  beyond  which  the  memory  of  man  nmneth  not  to  the  con- 
trary," or  in  other  words,  for  so  long  a  period  that  the  time 
when  the  nser  commenced  could  not  be  shown,  has  been  dis- 
carded; and,  under  the  modem  doctrine,  it  is  sufficient  to 
establish  a  user  of  twenty  years,  or  rather  for  such  a  period  of 
time  as  is  fixed  by  statute  in  the  several  States  of  this  country, 
for  the  acquisition  of  titles  to  real  estate  by  adverse  enjoyment' 
Anciently,  the  doctrine  rested  upon  the  presumption  of  a  convey- 
ance by  a  lost  deed ;  but  now,  a  user  for  the  statutoiy  period 
raises  the  presumption  of  a  grant,  even  though  the  use  in  its 
inception  was  an  actual  trespass.* 

Sec.  706.  Ptegnmptioii  of  grant  not  conohudv««— The  presumption 
raised  in  support  of  a  grant,  by  such  ueer,  is  not  conclusive,  but 
may  be  rebutted  and  entirely  overcome  by  proof  of  an  interruption 
of  the  user,  even  though  the  interraption  be  slight,  and  only  of  a 
temporary  character.'  The  question  as  to  whether  the  user  was 
adverse  and  in  derogation  of  another's  title,  and  has  been  open 
and  continuous,  or  whether  it  has  been  in  subordination  to  an- 
other's title,  or  secret,  or  interrupted,  is  always  for  the  jury  to 
determine  from  the  circumstances  and  proof  in  each  case.* 

Sbo.  706.  OharaotorofthanMr  detennlnMtliexight  —  A  title  by 
prescription  cannot  be  acquired  by  a  secret  user.  The  use  must 
be  open,*  and  as  of  right,*  and  must  be  continuous,*  and  with  the 
knowledge  of  the  person  owning  the  fee.* 

*  Coe  9.  WolootviUe  Manafactaring  *8olomon  f>.  Vinten  Co.,  4  H.  AN. 
Co.,  85  Conn.  175 ;  Carlisle  v.  Cooper,    585. 

10  N.  J.  Eq.  256  ;  Tracy  f>.  Atberton,  •Eaton  f>.  Swansea  Works,  17  Q.  a 

86   Vt.    508;    Townsend    «.   Downer,  267;  Winship  t>.  Hndspeth,  10  Exeh. 

82  id.  188;  Shamwaj  «.  Simons,  1  id.58.  5 ;  Greatrex  v.  Hay  ward,  8  id.  291. 

*  Washbnm  on  Easements,  111 ;  ^  Rhodes  f>.  Whitehead,  27 Tex.  804; 
Sibley  «.  Ellis,  11  Gray  (Mass.),  417  ;  Stein  e.  Barden,  24  Ala.  180  ;  ETansv. 
Heirs  of  Marr  o.  Gilliam,  1  Cold.  Dana,  7  R.  I.  806 ;  Holsman  «.  Boiling; 
(Tenn.)  488.  Springs  Co.,  14  N.  J.  Eq.  885. 

*Stillman«.  WhiteBockCo.,  8  W.  •  Daniel  «.  North,  11  East,  879; 
&  Min.  rU.  S.  0.  C.)  549.  Nichols  v.  Aylor.  7  Leigh  (Va.),  546 ; 

« Bradley  Fish  Go.  o.  Dudley,  87  Smith  o.  BCiller,  11  Gray  (Mass.),  149: 
Conn.  186.  Wood  o.  Veal,  5  B.  &  Aid.  454;  Taid 

«.  Ford,  2  Wm.  Sannd.  175. 
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By  oontiDuons  user  is  not  meant  a  constant  use,  bnt  such  a 
XLse  as  is  conaisterU  with  the  nattire  qf  the  right  dadmedy  and  as 
operates  an  actual  invasion  of  another's  right.  ^  Thns,  where  a 
person  sets  up  a  prescriptive  right  of  way  over  another's  land, 
by  adverse  user,  it  is  not  necessary  that  he  should  show  that  he 
has  actually  used  the  way  each  year,  by  direct  evidence  ;  but  the 
light  will  be  sustained  if  he  establishes  the  fact  that  he  has 
used  the  way  openly,  at  intervals  during  that  entire  period,  as  his 
interest  and  necessity  required. 

From  these  facts,  the  jury  will  be  warranted  in  presuming 
that  the  user  has  been  consistent  with  the  nature  of  the  right 
claimed.*  Thus,  a  person  owning  a  wood  lot,  from  which  he 
draws  wood  each  winter  across  the  land  of  another,  by  the  exer- 
cise  of  this  right  for  the  period  of  twenty  years  uninterruptedly, 
acquires  the  right  to  cross  that  land  /or  that  jpurpoae^  even 
though  he  should  not  draw  wood  there  every  year  of  the  entire 
p>eriod ;  but  the  right  must  be  exercised  so  continuously,  and  in  such 
a  manner  as,  imder  all  the  circumstances  of  the  case,  to  warrant 
a  presumption  of  title ;  and  the  right  thus  acquired  will  be  re- 
stricted to  the  user.  By  using  the  way  for  the  drawing  of  wood 
in  the  winter,  he  would  not  thereby  acquire  the  right  to  use  it  for 
a  similar  purpose  in  the  summer  months,  nor  would  he  acquire 
the  right  to  use  it  for  any  other  purpose  than  that  to  which  it  had 
been  devoted.* 

Seo.  707.  Right  not  to  be  meamrod  by  the  olalm.—  The  right  ac- 
quired is  not  to  be  measured  by  the  party's  cLaim^  but  by  his 
actual  user.  Thus,  a  person  who  erects  a  dam  of  a  given  height, 
which,  if  maintained  in  tight  condition,  would  set  the  water  back 
upon  another's  land,  cannot,  by  maintaining  the  dam  for  the 
statutory  period  in  such  a  condition  as  not  to  flood  the  lands  above 
him,  acquire  a  right  to  flood  the  land  by  repairing  his  dam,  after 

>  Horner  «.  StUweU,  85  N.  J.  807.  C.)  267.  In  Atwater  «.  Bodflsh,  11  Gray 

*  Bodfiflh  «.  Bodflsh,  105  Mass.  817 ;  (MasB.),  162,  it  was  held  that  a  right 
Allan  V.  Cknnme,  11  Ad.  &  El.  750 ;  of  waj,  acquired  for  the  drawing  of 
Richardson  o.  Pond,  15  Gray  (Mase.),  wood  from  a  lot,  ceased  to  exist  when 
880 ;  Bidlard  «.  Dyson,  1  Taunt.  270 ;  the  wood  was  all  cat  off.  M(K7allam 
Homer  v.  Stillwell,  85  N.  J.  807.  «.  Germantown  Co.,  54  Penn.  St.  40; 

*  Brooks  ft.  Curtis,  4  lans.  (N.  Y.  S.  Simpson  v.  Coe.  4  N.  H.  801 ;  MoNab 
O.)  288  ;  Wriffht «.  Moore,  88  Ala.  508  ;  «.  Adamson,  6  U.  C.  Bep.  100. 
Bexfoxd  «.  Maiquis,  7  Lans.  (N.  T.  S. 
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the  statutory  period  had  elapsed,  but  hia  right  will  be  meaaored 
by,  and  limited  to  the  extent  to  which  the  lands  were  osnallj 
flowed  during  the  period  of  prescription.* 

Sbo.  708.  DUttnotton  ImIwmi  dinot  and  Indtnok  lavMlon  ai  Hglit^ 

There  is  a  distinction  between  a  prescriptive  right  to  do  some  act 
upon  one's  own  premises  that  operates  injuriously  to  another,  and 
a  right  to  do  some  act  upon  another's  premises.'  In  the  latter 
case,  each  act  of  user,  before  the  user  ripens  into  a  right,  is  a  tres- 
pass, for  which  an  action  may  be  maintained  at  any  time,  while 
in  the  former  no  action  can  be  maintained  until  some  right  has 
been  invaded.  In  the  one  case  there  is  an  actual  invasion  of  the 
property  itself,  while  in  the  other  there  is  a  mere  invasion  of 
some  right.*  Therefore  it  will  be  seen,  that  while  in  the  one 
case  proof  of  the  adverse  nser  for  the  requisite  period  may  be  com- 
paratively easy,  in  the  other  it  is  always  attended  with  great  diffi- 
culty, and  in  some  instances  might  be  actually  incapable  of 
proof. 

The  rule  is,  and  it  is  important  to  be  remembered,  in  view  of 
the  doctrines  that  will  be  announced  hereafter,  that  to  constitute 
an  adverse  user  requisite  to  sustain  the  right,  it  must  be  shown 
that  the  user  had  actually  invaded  the  rights  of  the  person  against 
whom  the  claim  is  made,  in  reference  to  the  particular  matter 
which  is  the  subject  of  complaint,  and  that  the  user,  during  the 
entire  statutory  period,  and  the  invasion  of  the  right,  have  pro- 
duced an  injury  equal  to,  and  of  the  character  complained  of,  and 

^Horner  V.  Stmwell,  85  N.J.  L.  a07;  given   height,  and   maintain    it    for 

Rexford  v.  Marquis,  7  Lans.  (N.  Y.  S.  twenty  jeara  in  a  leaky  condition,  so 

G.)  261  ;  Noyes  v.  Morrill,  108  Maas.  that   it    would  produce  no  injuiy  to 

896.  thoee  above  him  on  the  stream,  and 

In  Stiles  v.  Hooker,  7  Cow.  (N.  Y.)  then  permit  him,  under  cover  of  a 
266,  it  was  held  that  when  a  person  prescriptive  right,  to  repair  his  dam 
has  had  the  use  of  water  at  a  given  and  set  the  water  back  upon  the 
height  for  twenty  years,  a  grant  wiU  riparian  owners  above  him  on  the 
be  presumed  for  using  it  at  that  height,  stream,  would  open  the  door  to  the 
but  that  this  will  not  justify  h^  in  most  flagrant  frauds  and  the  most  op- 
repairing  his  dam  so  as  to  raise  the  pressive  wrongs, 
water  higher,  and  flood  the  lands  '  Littlbdalb,  J.,  in  Moore  v,  Baw- 
above  him  which  have  not  previously  son,  8  B.  &  C.  882 ;  10  E.  C.  L.  882 ; 
been  flooded.  See.  also,  Russell  zr.  Atkins  v.  Ghilson,  7  Mete  (Mass.)  808. 
Scott,  9  Cow.  (N.  Y.)  279 ;  Dyer  v,  »  Holsman  v.  Boiling  Spring  Co.,  14 
Depui,  6  Whart.  (Penn.)  684.  N.   J.    Eq.  885;  Bmbry   v.  Owen,  4 

The  justice  of  this  rule  is  obvious.  Eng.  Iaw  &  £q.  466 ;  Dural  v.  Boia- 

To  aUow  a  person  to  build  a  dam  of  a  blanc,  1  La.  Ann.  407. 
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of  Buch  a  character  and  to  such  an  extent  that  at  any  time  during 
that  period  an  action  might  have  been  maintained  therefor.^ 

Seo.  709.  Role  In  Orosby  ▼.  Bewwy.—  The  rule  in  reference  to 
this  class  of  injuries  laid  down  in  Orosby  y.  Besaey^  referred  to  in 
the  preceding  note,  that  the  injury  complained  of,  in  order  to  be 
barred  by  a  prescriptive  right,  must  have  been  continued  in  sub- 
stantially the  scmie  way  and  with  equally  injurious  results  for  the 
entire  statutory  period,  and  that  the  right  does  not  begin  to  run 
mitil  an  actual  actionable  injury  is  inflicted,  is  the  true  one,  and 
the  rule  that  must  necessarily  be  applied  to  presciptive  rights  to 
perpetrate  consequential  injuries  upon  others.' 

Less  difficulty  wiU  be  experienced  in  determining  these  ques- 
tions where  actual,  sensible  or  visible  injuries  result  from  a  nui- 
sance, than  in  that  class  of  cases  where  the  injury  is  to  the  com- 
fortable enjoyment  of  premises  by  invisible  agencies,  such  as 
noxious  smeUs,  deleterious  gases,  smoke  and  noxious  vapors ; 
therefore,  in  the  discussion  of  the  question  hereafter,  we  shall 
confine  ourselves  mainly  to  that  class  of  injuries. 

Seo.  710.  Oonfoslon  of  dootilne  in  UkU  ooiintiy.  >-  There  exists  in 
the  decisions  of  the  courts  of  this  country  a  seeming  confusion 

*  In  Webb  v.  Bird,  18  C.  B.  (N.  S.)  841,  In   Postlethwalte  v.  Payne,  8  Ind. 

tbe  court  say  that  the  presumption  of  104,  it  was  held  that  in  order  to  estab- 

a  ffrant  from  long  user  only  applies  lish  a  right  by  prescription,  it  must, 

wnen  the  person    against    whom  the  as  a  general  rule,  be  shown  to  have 

right   is   claimed  might  have  inter-  been  enjoyed  in  the  9<vrM  degree  and 

mpted  or  prevented  its  et^erdse.  Staf-  to  the  sa/me  extent  as  claimed, 

fordshire  Nayigation  Co.  v.  Birminff-  In  Stein   v.  Burden,  24  Ala.  180,  it 

ham   Navigation  Co.,  L.  R.,  1  H.  L.  was  held  that  in  order  to  acquire  a 

254;  Flight  v,  Thomas,  10  Ad.  &  El.  prescriptive  right  to  divert  water  from 

500.  a  running  stream,  it  is  not  necessary 

In  Crosby  v.  Bessey,  40  Me.  580,  it  that  the  water  should  be  used  in  pre- 
was  held  that  where  a  tanner  has  cUdy  the  same  manner,  or  applied  in 
thrown  the  bark  from  his  mill  into  the  same  way,  but  that  no  cnange  in 
a  stream  for  more  than  twenty  years,  the  method  of  use  can  be  made,  that 
he  acquires  no  prescriptive  right  to  the  operates  more  injuriously  to  those 
injuiy  of  those  below  on  whose  laud  whose  interests  are  involved.  The 
it  is  deposited  by  the  natural  action  of  rule  as  given  in  Postlethwaite  v,  Paine, 
the  water,  unless  it  appears  that  the  supra,  is  the  true  rule,  as  applicable 
deposit  has  been  made  on  the  wme  to  water,  or  any  interference  with  the 
\Kn<di,  fioith  the  9a/ms  injury ,  during  the  elements.  It  will  readily  be  under- 
whole  term  of  the  twenty  years,  and  stood  that  the  right  cannot  exceed  the 
that  the  rie^ht  does  not  begin  to  run  user,  and  that,  as  it  is  the  user  long 
until  actual  damage  is  inflicted,  Kor-  continued  that  confers  the  right,  it 
ton  V,  Volentine,  14  Vt.  280 ;  Webster  must  necessarily  be  the  measure  of 
V,  Flemming,  2  Humph.  (Tenn.)  518  ;  and  limit  the  right. 
Plumleigh  v.  Dawson,  6  111.  544.  *  Crosby  v,  Bessey,  40  Me.  580. 
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upon  the  qnestion  as  to  whether  a  prescriptiTe  right  can  be  ao* 
quired  to  maintain  a  nnisance  that  corrapts  the  atmoephere  with 
noxious  smells^  deleterious  gases,  smoke  or  noxious  vapors,  par- 
ticularly where  they  are  injurious  to  health,^  and  in  some  instan- 
ces where  they  are  injurious  to  property,*  but  this  seeming  con- 
fusion arises  from  the  loose  dicta  of  courts  rather  than  from  the 
actual  decision  of  the  cases. 

Sbo.  711.  Role  in  OuapbeU  ▼.  Seaman.— In  GcmfpbM  v.  Seoman^^ 
PoTTEB,  J.,  in  discussing  the  question  as  to  whether  a  prescriptiTe 
right  can  be  acquired  to  maintain  a  nuisance,  says:  ^'It  is  also 
urged  that  the  doctrine  of  prescription  applies  to  the  defendant's 
right  to  use  his  premises  as  a  brick-yard.     There  are  some  dicta 
in  the  reported  cases  in  England  as  well  as  in  the  elementary 
books  suggesting  that  an  individual  may  acquire  a  right  to  main- 
tain an  offensive  trade  by  prescription,  by  an  undisturbed  use  of 
such  a  business  for  over  twenty  years.    In  the  case  of  Tipping 
V.  St.  Helen  SrnsUvng  Co,^  this  intimation  was  given  to  the  jury 
by  the  judge  as  follows  :  ^  Every  man  is  bound  to  use  his  own 
property  in  such  a  manner  as  not  to  injure  the  property  of  his 
neighbor,  unless  by  lapse  of  time  he  has  acquired  a  prescriptive 
right  to  do  so.'     But  he  did  not  intimate  that  the  right  by  pre- 
scription applied  to  a  case  of  nuisance  which  visibly  diminished 
the  value  of  the  neighbor's  property  and  destroyed  the  comfort 
and  enjoyment  of  it,  but  clearly  intimated  the  contrary  (p.  611). 
In  a  nisiprivs  ruling  in  Hex  v.  Orosa*  it  was  said,  *  If  a  certain 
noxious  trade  is  already  established  in  a  place  remote  from  habi- 
tations   *    *    *    and  persons  come  and  build  houses  within  the 
reach  of  its  noxious  effects,  in  those  cases  the  party  would  be  ^i- 
titled  to  continue  his  trade,  because  his  trade  was  legal  before  the 
erection  of  the  houses,' "  etc. 

"  This  last  remark  of  the  judge  was  entirely  obitery  and,  was  it 
not  so,  it  is  in  conflict  with  other  English  authority.  The  English 
cases  with  their  conflicts  have  been  ably  reviewed  in  our  own 
courts.    Whatever  may  be  the  rule  in  England  or  Pennsylvania 

» Mills  V,  Hall,  9  Wend.(N.  T.)  816.  »2  N.  Y.  Sup.  Ct.  Rep.  (Pare,  ed.) 

'  Dana  v.  Valentine  5  Mete.  (Mass.)  240. 

8 ;  Peck  v.  Elder,  8  Sandf.  (N.  Y.)  136;  *  4  B.  &  S.  608. 

Fay  c.  Whitman.  100  Maes.  76.  « 2  Carr.  &  P.  488. 
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on  the  subject  of  gaining  a  right  to  continue  nuisances  by  pre- 
scription^  and  of  the  consideration  of  pecuniary  profit  to  him  who 
continues  it,  or  benefit  to  trade  and  commerce,  no  such  rule  pre- 
vails in  this  State.  "  Such  a  doctrine,"  says  DAinELB,  J.,  in 
Taylor  y.  People^  "would  render  the  property  of  others  sub- 
ordinate to  the  purposes  of  him  who  might,  before  they  had 
erected  their  dwellings,  have  devoted  his  own  to  an  offensive  and 
unwholesome  business.  There  is  no  sound  principle  of  law  that 
will  protect  any  man  in  thus  depriving  others  of  tlie  substantial 
use  and  enjoyment  of  their  property.'*  That  was  an  indictment 
for  nuisance  in  maintaining  a  slaughter-house,  and  it  was  held  to 
be  no  defense  that  the  slaughter-house,  when  built,  was  remote 
from  habitations,  and  that  the  persons  suffering  from  the  stench 
afterward  built  their  dwellings  within  the  reach  of  its  noxious 
effects.  So  it  was  said  by  Jewett,  J.,  in  People  v.  Curmmghamy 
"  No  lapse  of  time  will  enable  a  party  to  prescribe  for  a  nuisance." 
See  MiUs  v.  HM^  and  cases  cited. 

This  same  rule  prevails  in  Massachusetts.  In  Commonwealth 
V.  Upton*  it  was  held,  that  carrying  on  an  offensive  trade  for 
twenty  years  in  a  place  remote  from  buildings  and  public  roads, 
does  not  entitle  the  owner  to  continue  it  in  the  same  place  after 
houses  have  been  built  and  roads  laid  out  in  the  neighborhood,  to 
the  occupants  of  and  travelers  upon  which  it  is  a  nuisance." 

The  doctrine  of  this  case  bearing  upon  the  question  of  pre- 
scription is  clearly  wrong  in  principle,  and  not  sustained  by 
the  authorities  referred  to  in  its  support,  or  by  any  author- 
ities to  be  found  in  the  books.  The  learned  judge  who  deliv- 
ered the  opinion  was  doubtless  misled  by  the  authorities  referred 
to,  and  failed  to  make  that  distinction  between  injuries  resulting 
from  a  public,  and  those  arising  from  a  purely  prvoate  nuisance, 
which  he  would  doubtless  have  made,  had  his  attention  been 
called  to  the  cases  bearing  upon  that  point. 

The  statement  of  the  court,  that  Mellob,  J.,  in  Tipping  v. 
St.  Helen  Smelting  Co.^  intimated  that  a  prescriptive  right  could 
not  be  acquired  for  the  exercise  of  a  noxious  trade  is  hardly  sus- 

>  6  Park.  Cr.  (N.  T.)  858.  »9  Wend.  (N.  T.)  816. 

•  1  Den.  (N.  Y.)  636.  * 6  Gray  (M&bs.).  478. 
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tained  by  the  language  of  that  learned  judge  in  his  charge  to  the 
jury,  which  follows  the  portion  of  the  charge  quoted  by  Potteb, 
J.,  ante.  He  adds :  ^^  But  here  you  have  no  prescriptive  right  at 
all,  you  are  to  consider  this  as  if  done  recently,  and  you  are,  there- 
fore, not  embarrassed  by  any  consideration  of  that  sort"  It  can 
hardly  be  claimed  that  this  language — which  is  all  that  was  said 
upon  that  point  —  contains  any  sort  of  intimation  that,  if  die 
defendant  had  carried  on  his  trade  in  that  locality  for  twenty 
years,  he  might  not  have  acquired  a  prescriptive  right  to  continue 
it  there.  But,  on  the  contrary,  it  is  very  evident  that  Justice  Mjel- 
LOB  understood  that  such  a  right  mdffht  be  acquired,  but,  owing  to 
the  fact  that  as  in  that  case  the  nuisance  complained  of  had  only 
been  in  existence  two  yewra^  no  such  right  existed,  or  could  be 
set  up. 

The  dicUi  in  BesR  v.  Cto%b^  referred  to  by  the  court,  had  no 
reference  whatever  to  a  preaoriptwe  right,  but  was  an  advance- 
ment of  a  doctrine  long  since  repudiated  and  held  ttntenaUe,  that 
a  person  by  being  first  in  point  of  time  in  the  occupancy  of  his 
premises,  for  however  short  a  period,  might  acquire  a  right  to  do 
any  act  legitimately  incident  to  his  business,  and  that  other 
owners  coming  later  to  the  locality  could  not  complain  of  its  ill 
effects. 

The  remarks  of  Daniels,  J.,  in  Taylor  v.  27ie  PeopUj  had  no 
reference  to  the  doctrine  of  prescription.  In  fact,  the  nuisance 
in  that  case  had  only  been  established  eleven  months,  when  the 
indictment  was  brought  and  the  case  tried.  What  the  judge  in 
that  case  referred  to  was  the  point  made  by  the  defense,  that 
the  defendant  having  erected  his  slaughter-house  when  no  dwell- 
ings were  near,  those  coming  to  dwell  within  its  sphere  were 
estopped  from  complaining  of  its  ill  results. 

In  the  case  of  The  People  v.  Cv/tMimgharrbj  the  r^narks  of 
Jewett,  J. ,  that  '^  no  lapse  of  time  will  enable  a  person  to  prescribe 
for  a  nuisance  "  were  intended  to  apply  exclusively  to  a  ptMic 
nuisance,  as  is  evident  from  the  cases  referred  to  by  him,  and  is 
also  evident  from  the  fact  that  so  eminent  a  jurist  would  hardly 
have  made  so  grave  an  error  as  to  have  announced  such  an  un- 
founded and  erroneous  legal  proposition,  as  this  would  be,  if  it 
was  given  any  different  application. 
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The  case  of  Cma.  v.  Tipton^  referred  to,  was  a  case  where  the 
respondent  was  indicted  for  maintaining  a  public  nuisance,  in  the 
shape  of  a  slaughter-house.  The  court  in  that  case  said  that 
there  "  can  be  no  prescription  for  ^pvhUo  nuisance ; "  but  that 
there  cam  be  a  prescription  for  ^^jgrvoate  nuisance,  even  when  the 
nuisance  results  from  a  noxious  trade,  emitting  offensive  smells, 
has  long  been  held  in  Massachusetts,  and  is  now  recognized  as 
the  law  of  that  State. 

In  Doma  v.  Yalenime^  the  defendant  erected  a  slaughter- 
house in  the  suburbs  of  Oambridge,  and  maintained  it  there  for 
the  purpose  of  slaughtering  cattle,  boiling  soap  and  manufacturing 
candles,  from  the  year  1825  down  to  the  time  when  the  plaintiffs 
brought  their  bill  for  an  injunction,  with  a  ce^or  of  only  two 
years.  The  plaintifEs  being  the  owners  of  vacant  lots,  and  some 
of  them  of  dwelling-houses  within  the  sphere  of  its  effects, 
brought  a  bill  to  restrain  the  defendant  from  carrying  on  his  busi- 
ness there.  The  defendant  set  up  a  user  of  his  premises  for  that 
purpose  for  twenty-four  years,  and  claimed  that  he  had  acquired 
a  right,  as  against  the  plaintiffs,  to  carry  on  his  trade  in  that  place. 
The  court  denied  the  injunction,  upon  the  ground  that  it  ap- 
peared that  the  defendant  might  have  acquired  a  prescriptive 
right  to  exercise  his  trade  there.  The  court  say :  "  The  defense 
is,  that  the  defendant,  and  those  under  whom  he  dairais  his  title, 
have  been  in  the  possession  of  the  buildings  in  which  he  carries 
on  his  trade  for  more  than  twenty  years,  during  which  time,  he 
and  they  carried  on  his  trade  without  molestation  or  interruption, 
except  for  about  two  years,  during  which  the  buildings  were  not  so 
used  by  them.  This,  prvma  fade^  is  a  good  foundation  for  the 
presimiption  of  a  grant,  unless  the  said  non-user  is  to  be  con- 
sidered as  breaking  the  continuity  of  the  possession.  The  facts 
and  circumstances  in  evidence  are  not  sufScient  to  enable  the 
court  to  give  any  decisive  opinion  on  this  point;  but  such  as 
the  evidence  is,  it  is  not  sufficient  to  show  any  relinquishment  or 
abandonment.  *  *  *  Another  objection  to  the  defendant's 
title  by  prescription  is,  that  until  lateby  the  plaintiffs  suffered  no 
damage  from  the  alleged  nuisance,  and  therefore  could  not  inter- 

>5Met.(MM8.)8. 
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fere  to  prevent  its  continnanoe.  But  it  is  veiy  dear  that  when  a 
party's  right  of  property  is  invaded,  he  may  maintain  an  action 
for  an  invasion  of  his  right  without  proof  of  actual  damages."' 

Sec.  712.  Difficiaty  of  sustaining  the  jA^^^TlieoretioaUy  the 
doctrine  as  announced  in  ComtpbdL  v.  Sedmcm^  cmte^  is  incorrect 
and  not  sustained  either  in  principle  or  by  authority ;  but 
practically  it  is  so  or  very  nearly  so.  This  may  seem  a  strange 
assertion  at  first  thought,  but  it  is  nevertheless  true,  and  very 
few  cases  are  to  be  found  where,  when  a  prescriptive  right  has 
been  asserted,  to  send  a  polluted  atmosphere  over  another's 
premises,  the  right  has  been  sustained."  Not,  however,  becanse 
the  right  cannot  be  acquired,  because  the  cases  f  uUy  recognize  the 
right  in  several  instances  ;*  but  because  the  burden  of  establishing 
the  right  by  user  is  upon  him  who  asserts  it,  and  applying  the 

*  Grant «.  Lyman,  4  Metc.(Ma8&)  477;  Bum  in  the  vicinity  of  the  defendant's 

Atkins  f>.  Boidman.  2  id.  469  ;  Bolivar  pits,  brought  his  action  against  him 

M'fg  Co.    V,    Neponset    M'fg  Co.,  16  therefor.     The  court  held  that,  it  ap- 

Pick.  (Mass.)  247.  pearing  that  these  pits  had  existed  for 

'*  In  Charity  tj.  Riddle,  14  F.  C.  (Sc.)  forty  years,   and    that  the  offensive 

237,  the  defendants  had  erected  and  smells  therefrom  were  no  more  offen- 

carried  on  for  more  than  twenty  years  sive  than  formerly,  the  defendant  had 

in  the  suburbs  of  Glasgow,  an  estab-  acquired  a  prescriptive  right  to  main- 

lishment  for  the  manufacture  of  glue,  tain  them  there.  Colville  v.  Middleton, 

which  emitted  nauseous  and  offensive  19  F.  C.  (Sc.)  339  ;  Millar  v.   Marshall, 

stenches.     It  also  appeared  that  there  5  Mur.  (Sc.)  32. 

were  other  establishments  of  a  noz-  ^  St.  Helen  Smelting  Co.  v.  Tipping, 

ious  character  in  the  neighborhood.  11  H.  L.  Cas    643.     m  Bliss  v.    Hall, 

The  defendant  being  about  to  enlarge  5  Scott, 500,  Park,  J.,  said:  ''Twenty 

his  works,  the  plaintiff  brought  his  years*  user  would  legalize  the    nui- 

petition  for  an  interdict.     The  court  sance,"    which     was     for     oflfensive 

held  that  by  an   unmolested   uninter-  stenches  arising  from  a  candle  factory, 

rupted  exercise  of  his  trade   in  that  In  Ric  de  D.  Assize  Book,  4,  pi.   3, 

locality  for  twenty  years  the   defend-  p.  6,  cited  in  Gale  on  Easements,   p. 

ant  had  acquired  a  prescriptive  right  187,  the  court  recognized  a  prescriptive 

as  against  the  plaintiff  to  continue  it,  rif  ht  to  maintain  a  lime-kilD . 

bat  that  he  could  not  increase  the  nui-  In  £lliott8on  v,  Feetham,  2  Bing. 

sanceby  increasing  the  capacity  of  his  N.  C.    134;  S.  C,  2  Scott,   174,   the 

works,  and  prohibited  him  from  en-  defendant  set  up  a  prior  use  of  ten 

largiug  them.  years,  but  the  court  held  that  only  a 

In  Duncan  v.  Earl  of  Moray,  15  P.  user  of  twenty  years  would  legalize  a 

C.  (Sc.)  302,  the  defendant  and  others  iwisy  nuisance. 

had  for  more  than  forty  years  been  In  Roberts  7/.  Clarke,  17  L.  T.   (N. 

accustomed  to  collect  the  fuike  from  S.)  49,  which  was  an  action  for  burning 

the  sewage  of  Edinboro'  that  was  dis-  brick  near  the  plaintifTs  dwelling,  and 

charged  into  the  sea  and  found  its  way  sending  smoke  and  offensive  stenches 

into  the  Foul  Bum,  In  pits,   and  the  over  the  plaintiff's  premises,  the  court 

matter  thus  collected  there  was  used  recognized  the  right  by  prescription 

for   manure,    and    emitted    noxious  to  exercise  such  a  trade,  although  not 

stenches    that    were    very    offensive,  held  sufficient  in  this  case.     Dana  v. 

The  plaintiff,  who  resided  and  owned  Valenthie,  5  Mete.  (Mass.)   8;  Flight 

property  on  the  banks  of  the  Foul  v,  Thomas,  10  Ad.  &  £1.  690. 
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rales  applicable  to  the  acquisition  of  snch  rights,  there  are  very 
few  cases  in  which  it  can  be  clearly  established.^ 

Seo.  713.  Fact  of  exercise  of  noxioiu  trade  in  a  locality  not  enough.  — 

The  fact  that  a  noxious  trade  has  been  exercised  for  twenty  years 
in  a  particular  locality  does  not  by  any  means  establish  a  pre- 
scriptive right  to  exercise  it  there.  It  is,  however,  evidence, 
from  which,  in  connection  with  other  proof,  the  right  may  be 
established.  But,  in  order  to  establish  the  right  as  against  any 
party  complaining,  the  burden  is  imposed  upon  the  defendant 
who  sets  up  the  right  as  a  defense,  of  proving  that  for  the 
period  of  twenty  years  he  has  sent  over  the  premises  in  question 
from  his  works  an  atmosphere  equally  as  polluted  and  offensive 
as  that  complained  of."  Proof  that  he  has  polluted  the  air  is  not 
enough  ;  he  must  show  that  for  the  requisite  period  he  has  sent 
over  the  land  an  atmosphere  so  impure  and  polluted  as  to  operate 
as  an  actual  invasion  of  the  rights  of  those  owning  the  premises 
affected  thereby,  and  in  such  a  manner  that  the  owner  of  the 
premises  might  have  maintained  an  action  therefor.  Less  than 
that  is  insufficient."  He  must  also  show  that  his  user  at  the  time 
when  the  action  is  brought  is  not  substantially  in  exce/is  of  that 
which  he  has  exercised  during  the  period  requisite  to  acquire  the 
right.*  The  right  is  restricted  to  and  measured  by  the  use.*  For 
all  eoscess  of  user,  an  action  lies.  The  enjoyment  of  a  limited 
right  cannot  lawfully  be  enlarged,  and  any  excess  of  use  over 
that  covered  by  the  actual  user  under  which  the  right  was  gained, 

»  Biadlej'B  Fish  Co.  v.  Dudley,   87    Davies  v.  WiUiamB,  id.  547 ;  Bower  v. 

Conn.  186.  HiU,  2  Bing.    N.   C.   889  ;  De  Rutzen 

*  Flight  V.  Thomas,  10  Ad.  &  El.  v.  Lloyd,  6  Ad.  &  El.  456 ;  Allan  v. 
590.  Gomme,  11  id .  759  ;  Higham  v.  Rabett, 

»  Roberta «.  Clarke,  17  L.  T.  (N.  S.)  5    Bing.     N.    C.     622;    Hennlng  v. 

49;  Lather  d.  WinnlBsimmet  Co.,  9  Bamet,    8    Erch.     187;     Brooka    v. 

Cueh.  (Mass.)  171.  Curtis,   4    Lans.  (N.    Y.  8.  C.)  288; 

«  Weld  «.  Hornby,  7  East,  195  ;  Tap-  Wright  9.  Moore,  88  Ala.  598 ;  Atwater 

ling  «.  Jones,  11 H.  L.  Cas.  290  ;  Gold-  v.  Bodfish,  11  Gray  (Mass.),  152  ;  Rex- 

emid  v.  Tunbridge  Wells,  etc.,  Im-  ford«.  Marquis,  7  Lieins.  (N.  T.  S.  C.) 

provement  Co.,  L.  R.,  1  Eq.  Cas.  161 ;  257  ;  Simpson  9.    Coe,  4  N.  H.  801 ; 

Baxendale  v,  McMurray,  L.  R.,  2  Ch.  Horner    v,    StUwell,    85  N.   J.   307  ; 

App.  790;    Ball  v.   Ray,   8  id.  467;  Noyes  v,    Morrill,  108    Mass.    896; 

CroBsley  &  Sons  v.  Lightowler,     L.  Stiles  f>.  Hooker,  7  Cow.  (N.  Y.)  266 ; 

B.,  3  Eq.  Cas.  279;  Stein  o.  Burden,  24  RusseH  o.   Soott,  9  id.  279:  Dyer  v, 

Ala.  180.  Dupui.  5  Whart.  (Penn.)  584 ;  Kogers 

*  Ballard  v,  Dyson,  1  Taunt.  277 ;  v.  Allen,  1  Camp.  318 ;  Martin  «. 
Jackson  «.  Staoey,  1  Holt,  465 ;  Cowl.  Goble,  id.  820 ;  Bealey  v,  Shaw,  6  East, 
ing  V.  Higfldnson,  4  M.  ft  W.  245;  908. 

Peardon  sf.  Underhill,  16  Q.  B.  128, 
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will  be  actionable.'  The  role  is,  that  ^'  a  prescription  is  entire 
and  cannot  be  split "  bj  either  the  party  setting  it  up,  or  the 
party  opposing  it.  In  Hogers  v.  AUen^  the  plaintiff  brought  an 
action  of  trespass  against  the  defendant  for  breaking  and  entering 
a  several  fishery.  The  plaintiff  alleged  in  his  declaration  a  pre- 
scriptive right  of  fishing  over  four  places  in  a  navigable  river. 
Upon  trial,  he  failed  to  prove  a  right  in  but  ihree^  and  the  court 
held  that  when  an  Action  is  brought  to  recover  for  an  injury  to  a 
prescriptive  right,  the  prescription  must  be  proved  as  laid,  and 
that  if  the  right  is  only  shown  to  exist  in  three  of  the  places 
named  in  the  declaration,  the  variance  is  fatal,  and  no  recoveiy 
can  be  had  even  though  it  is  also  shown  that  the  trespasses  were 
committed  in  one  of  the  three  places  over  which  the  right  existed. 
The  party  does  not  fail  because  he  shows  the  right  to  be  more 
ample  than  he  has  laid  it,'  but  he  must  prove  it  to  exist  to  the 
full  extent  claimed.*  The  effect  of  this  rule  is  this,  where  a  per- 
son sets  up  a  prescriptive  right  to  do  an  act  with  which  he  is 
charged  in  an  action  on  the  case,  as  for  the  pollution  of  the 
atmosphere  over  the  plaintiff's  premises,  by  carrying  on  a  par- 
ticular trade,  he  is  bound  to  set  up  a  right  to  do  all  that  he  is 
charged  with  doing,  in  the  declaration,  that  forms  the  basis  of  an 
action  for  damages.  He  cannot  defend  by  setting  up  a  prescrip- 
tive right  to  do  less,  and  if  he  sets  up  a  prescriptive  right  to  do 
all  that  he  is  charged  with  doing,  his  plea  fails,  if  he  fails  to 
show  a  right  as  extensive  as  the  one  exercised  by,  and  charged 
against  him  in  the  declaration.  Therefore  he  does  not  sustain 
his  plea  by  proof  of  a  right  to  pollute  the  air,  unless  he  also 
shows  thxvt  he  had  a  right  to  pollute  it  to  the  extent  amd  with  the 
reevUs  charged  and  proved  against  him.  This  was  held  as  early 
as  the  case  of  Soiheram  v.  Green^  and  has  not  been  materially 
varied  since.  The  soundness  of  the  doctrine  is  apparent  and  is 
well  sustained  by  authority.* 

^  Chandler  v.  Thompeon,  3  Camp.  80 ;  Caee,  7  Coke,  57 ;  Hickman  v.  Thorny, 

Weld  V.  Hornby,  7  Eaat,  195 ;  Tapling  Free.  211 ;  EingsmUl  o.  Boll,  9  East, 

V,  Jones,  11  H.  L.  Caa.  290 ;  Staight «.  185 ;  Morewood  9.  Jones,  4  T.  R.  157. 

Bum,  L.  R.,  5  Ch.  App.  168.  *  Noy,  67. 

*  1  Camp.  808.  *  Tapling  v.  Jones.  11 H.  L.  Caa.  290 ; 

'Johnson  «.  Throaghgood,  Hob. 64;  Weld  t>.  Hornby.  7  East,  195;  Bailey 

Bash  wood  o.  Pond,  Cro.  Elia.  722.  v.  Appleyard,  8  Ne?.  &  P.  257;  Wei- 

^Botheram  «.  Green,  Noy,  67 ;  Con-  oome  e.  Upton,  6  M.  &  W.  686. 
gers  V,  Jackson,  Clay,  19  ;  Corbett's 
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8bo.  714.  Rule  in  Flight  ▼.  Thonuuk  —  It  is,  as  has  before  been 
stated,  not  enough  to  show  that  a  noxioos  trade  has  been  exer- 
cised in  a  particular  locality  for  twenty  years,  and  a  plea  setting 
up  a  prescriptive  right  in  that  way  would  be  bad,  and  a  verdict 
for  the  defendant  upon  such  a  plea  would  be  set  aside.  In  Flight 
V.  Thomas^  the  plaintrS  brought  an  action  against  the  defendant 
for  sending  offensive  smells  over  his  premises.  The  defendant 
replied  by  setting  up  that  for  more  than  twenty  years  prior  to  the 
bringing  of  the  plaintiff's  action  he  by  himself  and  his  predeces- 
sors had  enjoyed  and  exercised  the  right,  without  molestation,  of 
using  a  certain  mixen  in  and  upon  his  premises,  and  that  the 
smells  and  stenches  complained  of  in  the  plaintiff's  declaration 
arose  from  said  mixen,  necessarily  and  unavoidably,  but  the  plea 
did  not  allege  that  the  smells  had  gone  over  the  plaintiff's  land 
for  twenty  years.  The  jury  found  that  the  mixen  was  a  nuisance 
but  that  the  plaintiff  had  used  it  for  more  than  twenty  years,  and 
a  verdict  was  thereupon  entered  for  the  defendant.  Upon  a  rule 
to  show  cause  why  judgment  should  not  be  rendered  for  the 
plaintiff  non  obstante  veredicto^  Lord  Denman,  C.  J.,  said :  "  There 
is  no  claim  of  an  easement,  unless  you  make  it  appear  that  the 
offensive  smell  Jiaa  heen  tcsed  for  twenty  years  to  go  over  to  the 
plamtAff^e  land.  The  plea  may  be  completely  proved  without 
proving  that  the  nuisance  ever  has  passed  beyond  the  limits  of 
the  defendant's  own  land." 

LrrTLXDALE,  J.,  said :  "  The  plea  only  shows  that  the  defend- 
ant has  enjoyed,  as  of  right,  and  without  interruption  for  twenty 
years,  the  benefit  of  something  that  occasioned  a  smell  in  his  own 
land."  The  judgment  was  reversed  and  judgment  rendered  for 
the  plaintiff  non  obstante  veredicto. 

Seo.  715.   Barden  of  Mtablishiiig  the  right  on  him  who  sets  it  up.  — 

The  right  being  only  to  the  extent  of  the  use,  and  it  being  in- 
cambent  upon  the  defendant  to  establish  tlie  right  by  proving 
a  use  as  extensive  as  that  complained  of,'  and  in  addition 
thereto,  to  prove  that  for  the  requisite  period,  the  noxious  smells 
have  passed  over  the  plaintiff's  premises,  to  such  an  extent  as  to 
be  a  nuisance,  and  actionable  as  such,'  and  the  presumption  being 

1 10  Ad.  &  EL  590.  Richardflon  o.  Pond,  16  Gray  (Mass.), 

*  Ballard  d.   Dyson,   1  Taunt.  179 ;    889 ;    Atwater  v.  Bodfish,  11  id.  152. 
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that  he  who  does  not  act  upon  his  own  pFemiaes  confines  all  its  ill 
effects  there,  then  the  difficulty  of  establishing  a  prescriptive  right 
in  such  a  case  is  obvious.*  The  presumption  is  that  all  acts  done 
upon  one's  own  premises  are  lawful ;  therefore,  if  the  party  doing 
the  acts  seeks  to  avail  himself  of  them  to  establish  a  right,  the 
burden  is  upon  him  to  show  that  during  the  whole  period  of 
user  they  have  been  unlawful.* 

Sec.  716.  Oharaoter  of  the  acts  requisite  to  establish.  —  In  order  to 
establish  a  right  by  prescription,  the  acts  by  which  it  is  sought  to 
establish  it  must  operate  as  an  invasion  of  the  particular  right 
that  it  is  sought  to  quiet  to  such  an  extent  as  to  be  actionable 

1  Flight  9.  Thomas,  ante.  ant  set  up  a  prescriptive  right  to  main- 

*  Monke  v.  Butler,  1  Rollers  Rep.  83  ;  tain  the  ditch  and  divert  the  water 
Williams  z'.  The  East  India  Co.,  3  East,  there,  bat  the  court  held  in  that  case 
199  ;  Lord  Halifax's  Case,  Batler^s  N.  that  the  prescription  could  not  date 
P.  298  ;  Powel  v.  Mil  bank,  2  Bl.  851 ;  beyond  the  time  when  injury  first  re- 
Rex  V.  Combs,  Comb.  57  ;  Viner's  Abr.  salted  to  the  plaintiff  from  the  divei^ 
tit.  Evidence.  sion.     Roundtree  v.  Brantly,  34  Ala. 

In  Branch  v.  Doane,  17  Conn.  402,  it  544 ;  Crosby  v,  Bessey,  49  Me.  539. 

was  held  that  the  time  while  the  dam  In  Parker  «.  Foote,  19  Wend.  (N.  T.) 

was  being  constructed,  and  the  time  309,  it  was  held,  that  it  was  enoagh  if 

that  intervened  between  its  construe-  a  right  was  invaded,  so  that  an  action 

tion  and  the  permanent  setting  back  could    be  maintained   therefor,  even 

of  the  water,   is  not   included  in  the  thongh   no  actual    damage    existed, 

duration  of  the  use,  and  that  the  right  Hobson  o.  Todd,  4  T.  R.  71 ;  Bliss  z. 

does  not  begin  to  run  until  an  actual  Rice,  17  Pick.  (Mass.)  23 ;  Atkins  v. 

invasion  of  the  partv's  right  is  created.  Bordman,    2  Mete.  (Mass.)  457  .  Hap- 

Cooper  V.  Smith,  9  S.  &  R,  (Penn.)  33  ;  wood   v.  Schofield,  2  M.  &  Rob.  34; 

Cooper  V.  Barber,  3  Taunt.  99.  Shad  well  v.  Hutchinson,  4  C.  &  P.  3^ta 

In  Murgatroyd  v.  Robinson,  7  Ellis  &  In  Young  v.  Spencer,  10  B.  &  C.  145, 

B.  391,  the  defendant  had  for  a  long  the  plaintiff  brought  an  action  against 

time  been  accustomed  to  throw  cinders  the  defendant,  who  was  his   tenant, 

from  his  works  into  the  stream  which  for  opening  a  new  door,  alleging  as  a 

fed  the  plaintiff's  mill.    He  had  ex-  ground  of  recovery  that  by  the  cutting 

ercised  this  right  for  more  than  thirty  of  the  door  the  house  was  weaken^ 

years,  but  no  injury    resulted  to  the  and  injured.     The  iury  found  that  the 

plaintiffs  works  therefrom   until  the  defendant  cut  the  door,  but  also  found 

time  named  in  the  declaration.      The  that    the    house   was   not   weakened 

court  held  that  the  prescriptive  right  thereby.      A  verdict  having  been  di- 

would  be  claimed  as  dating  beyond  the  rected  for  the  defendant  upon  a  rule 

time  when  actual  injury  resulted  from  to  show  cause,  the   court   ordered  a 

the  use.  new  trial  on  the  ground  that,  although 

In  Polly  V.  McCall,  37  Ala.  30,  the  the  house   might  not  be   weaken«l, 

defendant  dug  a  ditch  in  his  own  land  some  right  of  the  reversioner  might 

and  diverted  the  waters  of   a  stream  thereby  have  been  injured, 

flowing   through    his   land   and    the  In  Patrick  v.  Greenway  m.  cited  2 

plaintiff's  into  the  ditch.     The  ditch  Wm.  Saunders,   175,  n.,  the  plaintiff 

was  thus  maintained  for  several  years,  brought  an  action  against  the  defend- 

and  no  injury  resulted  to  the  plaintiff  ant  for   fishinf  in  his  fishery.    The 

therefrom.    But  the  ditch  having  been  defendant  caught  no  fish,  but  the  court 

allowed  to  become  foul  and  clogged,  sustained  the  action  upon  the  ground 

the  plaintiff's  premises  were  injured,  of  its  being  an  invasion  of  the  plaint- 

In  an  action  for  the  injary,  the  defend-  iff^s  right. 
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during  the  whole  period  of  use,  bo  that  the  party  whose  estate  is 
Bought  to  be  charged  with  the  servitude  oould  have  maintained 
an  action  therefor.  The  rule  is  that  a  prescription  can  only  oper- 
ate against  one  who  is  capable  of  making  a  grant.  Therefore,  if 
the  estate  was  in  the  possession  of  a  tenant  forlife,^orfor  a  term,* 
or  if  the  owner  of  the  fee  was  a  minor,*  a  married  woman,*  or 
an  insane  person,*  no  right  can  be  acquired  during  the  term,  or 
while  the  disability  exists.  In  order  to  acquire  the  right,  the 
person  owning  the  estate  affected  thereby  must  be  in  a  condition 
to  resist  it.  But  where  the  adverse  use  has  begun  before  the 
owner  of  the  servient  estate  lets  it,  the  letting  of  the  estate  does 
not  prevent  the  acquisition  of  the  right.  He,  having  been  in  a 
position  to  resist  the  adverse  use,  cannot,  by  voluntarily  putting 
himself  in  a  position  where  he  cannot  resist  it,  prevent  the  per- 
fection of  the  right  while  the  estate  is  in  the  possession  of  the 
tenant.*  Neither  does  the  fact  that  the  premises  are  in  the  pos- 
session of  a  tenant  permit  the  perfection  of  the  right,  if  the  in- 
jury is  of  such  a  character,  and  is  known  to  the  landlord,  that 
he  could  maintain  an  action  for  an  injury  to  the  reversion.'' 

It  is  only  as  against  such  rights  as  operate  an  injury  to  the 
reversion,  so  that  an  action  can  be  maintained  by  the  reversioner 
therefor,  that  a  prescriptive  right  can  be  acquired  while  the  premi- 
ses are  in  the  possession  of  a  tenant,  and  tkeriy  in  order  to 
acquire  the  right,  the  user  must  be  operv  and  of  such  a  character 
that  the  reversioner  may  fairly  be  presumed  to  have  knowledge 
of  it,  or  actual  knowledge  must  be  shown.  Indeed,  the  user 
must  be  such  that  it  can  fairly  be  said  to  be  with  the  acquiescence 
of  the  reversioner,  and  an  acquiescence  by  the  tenant  does  not 
bind  him.* 

1  McGregor  v.  Waite.  10  Gray  (Mass.),  '  Edson  v.  Munsell,  10  AUen  (MaB8.)» 

75 ;  Barker  v.  Richardson,  4  6.  &  Aid.  557. 

579  ;  Wood  v.  Veal,  5  B.  &  A.  454  ;  Har-  *  Mebane  v.  Patrick,  ante ;  Croas  v, 

per  V.  Charlesworth,  4  B.  &  C.  674.  Lewis,  2  B.  &  C.  686  ;    Tracy  v.  Ather- 

«  Wood  V.  Veal,  ante.    In  Bright  v.  ton,  36  Vt.  503 ;  Wallace  v,  Fletcher, 

Walker,  1  C.  M.  &  R.  211,  it  was  held  10  Foster  (N.  H.),  434;  Tyler  v.  Wil- 

that  the  user  must  be  such  as  to  give  kinson,  4  Mason  (U.  S.),  402. 

a    right   against    all  persons   having  ^  Wallace  v.  Fletcher,  80  N.  H.  453 ; 

estates  in  the  lands  affected  therebv.  Shad  well  z/.  Hutchinson,  4  C.  &  P. 

See   Winship  v.  Hudspeth,  10  Exch.  838 ;   Tucker  v.  Newman,   11  Ad.  & 

8.  Aldebson,  B.  El.  40. 

»  Watklns  v.  Peck,  18  N.  H.   860 ;  •  In  Bradbury  v.  Grinsel,   2  Wm. 

Mebane  v,  Patrick,  1  Jones  (N.  C),  26.  Saunders,   175,    n.,  it  was   said   that 

^  McGregor  v,  Waite,  ante.  **  though  an  uninterrupted  possession 
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SfiO.  717.  Aoqiii^iottno*  of  a  tenant  not  anongfa. — Where,  however,  a 
tenant  for  life  or  for  a  term  acquiesces  in  the  use  of  the  estate  in 
a  particular  way,  by  another  for  the  requisite  period  to  acquire  a 
prescriptive  right,  the  right  exiats  so  long  aa  his  estate  exists,  but 
expires  with  its  determination.^ 

Sec.  718.  intamiptionB  ofright  will  dafaat  it.— Again,  in  order  to 
acquire  a  title  by  prescription,  the  user  must  be  peaceable  and 
uninterrupted,  and  must  be  acquiesced  in  by  the  owner  of  the 
land.  Therefore,  where  the  user  was  the  subject  of  frequent  con- 
troversies between  the  parties,  or  if  the  owner  remonstrated 
against  the  use,'  or  denied  the  right  of  the  party  exercising  the  use 
to  do  so,*  no  right  is  acquired.  It  is  not  necessary  that  the  owner 
of  the  land  should  resort  to  actual  violence  to  resist  the  use,  but 
any  act  which  shows  his  positive  dissent  thereto,  to  the  knowledge 
of  the  person  exercising  the  use,  will  defeat  the  acquisition  of  the 
right  by  defeating  the  presumption  that  arises  from' acquiescence/ 

Sso.  719.  Right  baglni  to  nm  only  from  tima  whan  aotnal  lagal  fa^lazy  is 

Infliotad.— The  right,  as  previously  stated,  begins  to  run  from  the 
time  when  actual  injury  results  from  the  user,  either  to  property 

of  twentj  years  or  upward  Bhonld  be  Blanchard  a.  Bridges,  4  Ad.  ft  El.  176 : 

a  bar  in  an  action  on  the  case*  yet  the  Daniel  v,  North,  11  East,  873 ;  Parker 

rale  mast    ever  be  taken  with  this  e.  Framingham,  8  Mete,  ^ass.)  200; 

qaaJification,    tJuU   the  poaiession  wcu  Baxter  v.    Taylor,  4  B.  &  Ad.  73; 

held  with  the  aoqnieecenee  of  him  who  Barker  v.  Richardson,  4  B.  ft  Aid.  579; 

owned  the  inheritance:'    "  For,"  adds  Davies «.Stephens,7  C.ft  P.  570;  School 

the  learned  editor,  **  if  a  tenant  for  a  District  o.  Lynch,  38  Conn.  884 ;  Cross 

term  of  years,  or  life,  permits  another  v,  Lewis,  3  B.  ft  C.   686 ;  Sargent  «. 

to  enjoy  an  easement  on  his  estate  for  Ballard,  9  Pick.  (Mass.)  251 ;  ^son  o. 

twenty  years  or  upward  without  inter-  Mnnsell,  10  Allen  (Mass.),  567  ;  Gray 

ruption,  and  then  the  particular  estate  v.  Bond,  5  Moore,  627. 
determines,  such  user  will  not  affect        In  Perrine.  Qarfield,  87  Vt.  311,  the 

him  who  has  the  inheritance  In  rever-  court  held  that  the  maintenance  of  a 

sion  or  remainder ;  but  when  it  vests  mUl-dam  is  such  a  matter  of  notoriet  j 

in  possession,  he  may  dispute  the  right  that  knowledge  of  It  on  the  part  of  the 

to  the  easement,  and  the  lenffth  of  poe-  owner  wiU  m  presumed.    Ingraham 

eeetion  wiU  he  no  answer  to  hie  claim.  v»  Hough,  1  Jones  (N.  C),  43. 

1  Wallace  v.  Fletcher,  10  Foster  (N.  115  ;  Smith  v,  MUler.  11  Gray  (Msss.). 

H.),  458.  148 ;  Coke's  Utt.  118  b. 

*  Bealey  t'.  Shaw,  6  East,  216;  Still-  *  Powell  v.  Bagff.  ante.      In  Bailej 

man  v.  White  Rock  Co.,  8  Wood,  ft  v.  Appleyard,  3  Nby.  ft  P.  257,  the 

M.  (U.  S.)  549.  putting  up  of  a  rail  across  a  path  by 

'  Nichols  V,   Aylor,  7  Leigjh  (Va.),  the  owner  of  the  land,  although  it  was 

546 ;  Tracy  v.  Atherton,   86  vt.  514 ;  soon  after  removed  by  some  person, 

Powell  «.  Bagg,  8  Gray  (Mass.)*  441 ;  was  held  to  be  such  an  interruption  as 

Eaton  V,  Swansea  Works  Co.,  17  Q.  to  defeat  the  right. 
B.  267;    Livett  e.  Wilson,  8  Bing. 
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itself,  or  to  some  right,  for  an  inyasion  of  which  an  action  lies. 
It  is  also  essential,  in  order  to  enable  the  nser  to  ripen  into  a 
right,  that  the  use  should  be  continaons.  But,  as  to  what  is  such 
a  continuous  user  as  will  perfect  the  right,  is  a  question  to  be 
determined  from  the  circumstances  of  each  particular  case,  and  is 
to  be  determined  with  reference  to  the.  nature  and  character  of 
the  right  claimed.  It  is  not  to  be  understood  that  the  right  must 
be  exercised  carUimtoush/j  in  the  strict  sense  of  the  word,  without 
cessation  or  interruption,  but  that  it  is  to  be  exercised  as  con- 
tinuously and  uninterruptedly  as  the  nature  of  the  right  claimed 
requires,  in  order  to  satisfy  a  jury  that  the  right  claimed  is  com- 
mensurate with  the  user.  Thus,  in  order  to  acquire  a  right  of 
way  across  another's  land,  it  is  not  essential  that  the  person  assert- 
ing the  right  should  have  passed  over  the  way  every  day  in  the 
year  or  even  every  month  in  the  year.  It  is  sufficient  if  he  has 
used  the  way  as  his  convenience  and  necessity  required,  and  that 
his  user  be  such  as  to  leave  no  room  to  doubt  his  intention  to 
maintain  his  use  of  the  way  as  ofrigM}  But  he  must  not  suffer 
unreasonable  periods  to  elapse  between  his  acts  of  user.  Thus  it 
has  been  held,  that  where  a  party  claiming  a  right  of  way  over 
another's  land  to  get  the  hay  from  an  adjoining  lot  once  each  year, 
that  the  exercise  of  this  right  once  a  year,  as  of  right,  will  sustain 
a  prescriptive  right /or  *t^A  a  tcse.*  But  such  a  user  would  not 
confer  aright  of  way  for  cmy  purpose  and  at  (my  time  that  the 
party  might  see  fit  to  exercise  it.  The  continuity  must  not  be 
broken,*  and  whether  or  not  it  has  been  depends  upon  the  nature 
of  the  easement  claimed,  and  non-user  in  reference  thereto.^ 

1  PoUard  v.  Barqes,  2  Cash.  (Mass.)  the  party  wiU  be  in  the  same  condition 

101 ;  Bodfish  v.    Bodfish,    105   Mass.  as  at  the  beginning  of  his  enjoTment. 

817  ;  Lowe  v.  Carpenter,  6  Exch.  825,  There  must  be  long  tue,  ivUhout  jforce, 

Pabkb,    B.  :     Mitchell  v.  Parks,  26  toUlumt  aeor&cy,  as  of  right,  and  without 

Ind.  354;    Hogg  z/.  Gill,  1  McMullen  xni&rruptionr    Here  all  the  requisite 

(8.  C.)i  ^ ;  l^ash  V.  Peden,  1  Speer  elements    to    acqaire   a    prescriptive 

(S.  C),  17.                                         -  right  are  concisely  stated,  and  whether 

*  Garr  v,  Foster,  8  Q.  B.  581.  or  not  they  exist  in  a  given  case  is  a 

*  In  Ck>ke*s  Litt.  1186,  the  doctrine  question  of  fact  to  be  determined  by 
as  borrowed  from  Bracton  is  laid  down  the  jury,  in  view  of  tbe  right  claimed, 
as  follows  :  *'  The  possession  must  be  the  manner  in  which  it  has  been  used 
long,  eontintunu  and  peaceMe,  Long,  and  the  purpose  of  its  use.  The 
that  is,  during  the  time  required  by  burden  of  establishing  the  existence 
law ;  continuous,  that  is,  uninterrupted  of  all  these  elements,  and  consequently 
by  any  lawful  impediment;  and  of  establishing  the  right,  is  always 
peaceoMe,  because  if  it  be  contentious,  upon  him  who  asserts  it." 

and  the  opposition  be  on  good  grounds,       ^  Pollard  v,  Barnes,  2  Cush.  (Mass.) 
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Sec.  720.  Extent  of  the  mer  and  oontinnity  thereof:  —As    before 

stated,  the  extent  of  the  user  and  the  continuity  thereof  must  be 
commensurate  with  the  nature  of  the  right  claimed,  and,  while 
one  class  of  use  will  establish  a  right  of  way,*  or  a  right  to  flow 
land  by  the  erection  of  a  mill-dam,*  yet  quite  another  and  drflfer- 
ent  user  would  be  required  to  establish  a  right  to  send  a  stream  of 
polluted  air  over  another's  premises.  But,  if  any  invasion  of  the 
rights  of  an  adjoining  owner  for  the  statutory  period  can  be 
shown,  there  is  no  question  that  a  right  to  maintain  an  offensive 
trade  by  prescription,  and  to  send  therefrom  a  stream  of  impure 
air  over  another's  premises,  may  be  acquired  by  an  exercise  of 
the  trade  in  a  particular  locality,  as  well  as  to  establish  a  right  of 
way  or  any  other  right  which  can  be  acquired  by  grant/ 

Seo.  721.  Distinotion  between  actoal  invasion  of  lands  by  physical 
agencies,  and  an  invasion  by  invisible.    The  right  gained  must  be  equal  to 

that  exercised.  —  In  the  case  of  a  right  of  way,  there  is  an  actual 
invasion  of  the  property  of  another  of  a  tangible  character,  and 
the  long  continuance  of  these  invasions  raises  a  presumption  of 
right ;  but  the  very  ground  upon  wliich  the  presumption  rests 
is  the  invasion  of  the  land,  long  continued.  In  the  case  of  a 
prescriptive  right  to  pollute  the  air  over  another's  land,  the 
agency  by  which  the  injury  is  inflicted  being  invisible,  and  the 
damage  not  being  visible  and  sensible,  and  the  act  producing 
the  invasion  being  committed  and  exercised  upon  the  lands  of  the 
party  claiming  the  right,  he  labors  under  the  disadvantage  of 
being  compelled  not  only  to  overcome  the  presumption  that  his 

191 ;  Watt  V.  Trapp,  2  Rich.  (S.   C.)    Young,  40  N.    H.    486  ;    Carlisle  r^. 
136  ;    Qerenger  v.   Sammera,  2  Ired.     Ckwper,  4  C.  E.  Green  (N.  J.),  261. 
(N.    C.)  229;     Winnipiseogee  Co.    v. 

'  Carr  2/.  Foster,  3  Q.  B.  581.  Charity  v.  Riddle,  14  F.  C.  (Sc^  237. 

*  Wood  V.  Kellv,  30  Me.  47  ;  Winni-  glue-works  ;  Duncan  v.  Earl  of  Mor&y, 

peeeogeeCo.  v.  Young,  40  N.  H.  486 ;  15  F.   C.  (Sc.)  802,   fuileze  pits ;  Col- 

Qleason  v.  Tuttle.  46  Me.  288.  ville  v.  Middleton.  19  F.  C  (Sc.)  839; 

3  Bliss  V.  Hall,  5  Scott,  500,  candle  Millar  v,  Marshall,  5  Mur.    (Sc.)  ^; 

factory ;  Ric  de  D.,  4  Assize,  pi.  8,  p.  6,  Miller,  J. ,  in  St.  Helen  Smelting  Go. 

Gale    on  Easements,    187,   lime-kiln;  f>.  Tipping,  11  H.  L.  Cas.  648  ;  Flight 

Roberts  v,  Clarke,  17  L.  T.  (N.  S.)  48,  v.  Thomas,  10  Ad.  &  El.  590»  offensive 

brick-kiln;    Elliottson  t?.  Feetham,  2  smells  from  mixen ;  Howell  9.  McCoy, 

Bing.  N.    C.  134,  iron    manufactory,  8    Rawle  (Penn.),   256,    pollution  of 

opinion  of  Parker,  J. ;  Dana  v.  Val-  water  by  tannery ;  Cooper  o.  Hnbbaii, 

entine,  5  Mete.   (Mass.)  8,  slaughter-  12  C.  B.  (N.  S.)  456. 
house,  soap  boiler  and  candle  factory  ; 
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acts  are  legal,  and  all  the  injurious  consequences  confined  to  his 
own  land,  but  also  of  being  compelled  to  establish  the  fact  that, 
daring  the  entire  period  requisite  to  gain  the  right,  he  has  been 
sending  over  his  neighbor's  land  a  contaminated  and  polluted 
atmosphere  from  his  works,  and  that,  during  all  that  time,  the 
atmosphere  has  been  polluted  to  an  extent  equal  to  that  com- 
plained of.  He  loses  entirely  the  benefit  of  that  presumption 
which  is  raised  in  favor  of  long  possession,  which  exists  when 
the  right  is  exercised  by  a  direct  visible  invasion  of  property, 
and  where  the  injuries  are  direct  and  visible,  and,  instead,  is  bur- 
dened with  overcoming  that  other  equally  strong  presumption, 
that  his  acts,  having,  so  far  as  any  thing  was  visible,  been  con- 
fined to  his  own  property,  were  kwful,  and  confined,  in  all  their 
injarious  consequences,  to  his  own  land ;  therefore,  as  has  pre- 
viously been  stated,  while  it  is  possible  that  such  a  right  may  be 
acquired,  yet  the  difficulties  attendant  upon  its  establishment  are 
so  great,  that,  practicdll/yj  it  can  seldom  be  done.^ 

Seo.  722.  User  may  be  varied.  —  It  should  be  Stated  that,  in  prov- 
ing a  right  of  this  character,  the  right  will  not  be  defeated,  be- 
cause the  use  of  the  trade,  in  favor  of  which  the  right  is  claimed, 
has  been  slightly,  partially,  or  occasionally  varied,  if  there  has 
been  no  substantial  change  or  variation  that  can  be  said,  in  view 
of  all  the  facts  and  circumstances,  to  affect  the  relative  rights  of 
the  parties  prejudicially,  or  to  produce  a  sensible  change  in  its  in- 
vasive quality  or  character.  The  idea  was  well  illustrated  by 
LriTLEDALE,  J.,  in  Mex  v.  Archdallj  when  he  said,  speaking  of  the 
effect  of  slight  changes  in  the  uses  of  property  as  affecting  pre- 
scriptive rights :  "  It  follows,  almost  necessarily,  from  the  imper 
f ection  and  irregularity  of  human  nature,  that  a  uniform  course  is 
not  preserved  during  a  long  period ;  a  little  advance  is  made  at 
one  time,  a  retreat  at  another ;  something  is  added  or  taken  away, 
from  indiscretion  or  ignorance,  or  through  other  causes ;  and  when, 
by  the  lapse  of  years,  the  evidence  is  lost  which  would  explain  these 
irregularities,  they  are  easily  made  the  foundation  of  cavils  against 
the  legality  of  the  whole  practice.     So,  also,  with  regard  to  title ; 

^McNab  V,  Adamson,  8  XT.  C.  Rep.  119,  where  an  exoeaa  of  ueer  was  held 

actionable. 
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if  that  which  has  existed  for  an  immemorial  period  be  scratinized 
with  the  same  severity  which  may  properly  be  employed  in  can- 
vassing modem  grants,  without  making  allowance  for  the  changes 
and  accidents  of  time,  no  ancient  title  will  be  found  free  from 
objection.  It  has,  therefore,  ever  been  the  well-established 
principle  of  our  law,  to  presume  every  thing  in  favor  of  long 
possession."  The  rule,  as  announced  by  the  learned  jndge,  was 
intended  to  have  application  entirely  to  that  class  of  cases  where 
the  right  claimed  was  one  predicated  upon  an  actual,  personal 
and  visible  occupancy  of  property,  yet  it  furnishes  a  fair  rule  in 
any  case.  But  it  is  evident,  from  the  tenor  of  aU  the  cases,  that 
proof  of  the  exercise  of  a  right  less  than  that  claimed,  will  not 
uphold  the  right.'  It  may  be  larger,  for  the  greater  includes  the 
less,  but  it  cannot  exist  where  the  former  use  has  been  substan- 
tially less  than  that  complained  of.' 

Seo.  723.  Ooldsmld  V.  Tunbiidge  WeUs  Imiirovttiiient  Go.—  The  dif- 
ficulty incident  to  the  acquisition  of  such  a  right  was  hinted  at 
by  Sir  G.  J.  Turnbe  in  the  case  of  Goldmiid  v.  The  Tunbridge 
Wella  Improvement  Co.y*  which  was  an  action  for  an  injunction  to 
restrain  the  defendants  from  discharging  the  sewage  of  Tun- 
bridge Wells  into  CaJt/oerley  hrook.  It  appeared  that  the  plaint- 
iff was  tenant  for  life  of  an  estate  through  which  the  brook 
flowed,  and  that  for  a  period  of  more  than  fifty  years*  the  sew- 
age from  Tunbridge  Wells  had  been  poured  into  this  brook.  The 
plaintifl?s  estate  was  some  two  miles  and  a  half  from  the  town, 
and,  when  he  came  into  possession  of  it,  the  water  was  fit  for 
domestic  use ;  but,  owing  to  the  growth  of  the  town,  and  the 
consequent  increase  of  the  sewage,  the  water  of  the  brook,  at  the 
time  when  the  bill  was  brought,  was  not  only  unfit  for  use  for  domes- 

^  Bailey  v,  Appleyard,  8  Nev.  &  P.  showing  that  eome  penon   had  nar- 

257 ;  The  Bailifia  of   Tewkeshuiy    v.  rowed  it  by  a  few  inches  T  " 

BrickneU,  1  Taunt.  142.    In  Welcome  *  Goldsmid  «.  The  Tanbridce  WeUs 

V,  Upton,  6  Mees.  &  Welsh.  540,  Al-  Improvement  Co.,  L.  Rp  1   JBq.  Cm. 

DERSON,  B.,  in  discussing  the  question  161  ;  Welcome  «.  Upton,  6  M.  &  W. 

as  to  whether,  where  the   user  was  540 ;  Ball  9.  Bay,  L.  R,  8  Ch.  App. 

not  BubstantiaUy  as  great  as  claimed,  467. 

where  the  difference  was  so  slight  as  '  L.  R,  1  Ch.  App.  852. 

to  be  of  no  materiality,  put  this  perti-  ^  See  report  of  the  same  case,  L.  B., 

nent  inquiry :  "  Would  the  daim  of  a  1  ja<q.  Gas.  161. 
party  to  a  right  of  way  be  defeated  by 


Pbesobiftion  fob  Nuibanoes.  788 

tic  pnrpoBSB,  bnt  was  so  polluted  that  it  communicated  a  noxious 
and  unwholesome  odor  to  the  atmosphere  that  floated  over  the 
estate.  Upon  the  hearing  it  was  urged,  by  the  plaintiff,  that 
unless  the  nuisance  was  restrained,  the  defendants  would  acquire 
a  prescriptive  right  to  pollute  the  water,  and  his  rights  and  his 
remedy  would  be  lost.  In  commenting  upon  this  branch  of  the 
case,  tlie  lord  chancellor  said :  '^  It  was  suggested,  on  the  part 
of  the  plaintiff,  that  unless  this  court  interposed,  a  prescriptive 
right  to  discharge  this  sewage  into  the  stream,  to  the  prejudice  of 
the  plaintiff's  estate,  might  be  acquired  by  the  defendants ;  to 
which  it  was  answered,  on  the  part  of  the  defendants,  that  such 
prescriptive  right,  if  it  could  be  acquired  at  all,  had  been  already 
acquired  by  them.  I  am  of  the  opinion  that  the  defendants  have 
not  acquired  any  such  prescriptive  right.  I  assume,  but  without 
giving  any  opinion  upon  the  point,  that  such  a  right  may  well  be 
acquired  ;  but  then,  I  think  it  could  only  be  acquired  hy  a  con- 
tirvuance  of  the  diachwrge  of  the  $ewage^  pre^vdiciaiUy  affecftiivg 
the  estcOSy  at  least  to  some  extent^  for  the  fvU  period  of  injoeriiy 
yearSy  and  I  think  the  evidence  sufficiently  shows  that  the  dis- 
charge has  not  prejudioicbUy  affected  the  estate  for  so  long  a 
period." 

Here,  then,  the  real  test  as  to  what  is  necessary  to  support  a 
prescriptive  right  to  interfere  with  any  of  the  elements  going  to 
another's  land  is  given.  It  must  be  proved,  in  order  to  support 
the  right,  that  the  user,  in  whose  behalf  it  is  set  up,  has  pryvr 
dicidUy  affected  the  property  for  the  full  period  of  twenty  years. 
When  this  is  established,  the  right  is  made  out ;  and  if  the  plaint- 
iff claims  that  the  nuisance  has  been  inoreased,  the  burden  is 
shifted,  and  he  is  charged  with  the  burden  of  proving  the 
excessive  use.^ 

Seo.  724.  Right  may  be  varied  bnt  not  exceeded.  —  When  a  pre- 
scriptive right  is  once  acquired  to  pollute  either  the  atmosphere  or 
the  waters  of  a  stream,  the  party  acquiring  the  right  is  not  re- 
stricted to  an  exercise  of  his  trade  in  a  manner  precisely  similar 
to  that  in  which  he  has  exercised  it  for  the  period  during  which 

1  Ball  V.  Ray,  L.  R.,  8  Ch.  App.  467;    smid«.  Tanbridge  WeUa  Improvement 
Baxendale9.MeMarra7,2id.790:  Gold-    Co.,  L.  R,  1  Eq.  Cas.  166. 
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he  acquired  the  right,  but  he  may  make  any  such  reasonable  and 
proper  changes  in  his  use  thereof  as  his  tastes  or  interests  may 
require,  provided  he  does  not  thereby  vncrease  the  pollution,  and 
the  injury  and  damage  resulting  therefrom.^  But  he  must  make 
no  change  that  will  produce  an  injury  of  a  different  character 
from  that  previously  produced ;  if  he  does,  his  use  is  not  pro- 
tected by  prescription.'  But  for  all  injuries  resulting  from  the 
same  use  he  is  protected,  as  well  as  for  all  injuries  that  result  be- 
cause of  a  change  in  the  character  or  manner  of  use  to  which  the 
premises  affected  thereby  have  been  put  after  the  right  is  ac- 
quired.^ 

Sec.  725.  Bazendale  ▼.  Mnxray.  —  The  principles  announced  in 
the  preceding  section  are  fully  sustained  by  Lord  Cairns,  L.  J., 
in  the  case  of  Baxendale  v.  Murray^  ante.  In  that  case  the 
plaintiff  was  the  owner  (for  a  term  of  twenty-one  years)  of  a 
dwelling-house  and  ornamental  grounds  called  '^  ScoUiyridge 
IIoKSCy^  on  the  river  Chess,  Above  him  on  the  stream  were  two 
paper-mills  o^vnod  and  operated  by  the  defendant,  one  of  which 
was  about  two  miles  up  the  stream,  and  the  other,  called  the 
"  Scotsbridge  Mill,^^  within  about  two  hundred  yards  of  the  plaint- 
iff's grounds.  These  mills  were  ancient  mills,  and  had  been  operated 
in  that  locality  for  many  years,  and  for  a  period  of  much  more 
than  twenty  years  had  been  worked  for  the  purpose  of  convert- 
ing rags  into  paper,  and  had  during  all  that  period  dischaiged  the 
refuse  therefrom  into  the  river  Chess.  Some  time  in  the  vear 
18G1  the  defendant  began  to  use  the  Spanish  grass  called  esparto, 
as  a  raw  material,  either  alone  or  with  rags ;  the  esparto  being 
washed,  macerated,  boiled,  and  made  into  the  material  called 
"  half -stuff,"  which  is  subsequently  converted  into  paper.  The 
result  of  the  evidence  was,  as  found  by  the  court,  that  the  mills 
in  use  when  the  bill  was  filed  were  the  same  in  number  and  ex- 
tent as  during  the  first  twenty  years  of  their  use,  and  that  the 
whole  quantity  of  raw  material  used  was  not  greater  than  for- 
merly ;  that  the  operation  upon  the  same  material  of  the  chemi- 

^  Baxendale  «.  McMurrar,  L.  R..  3  *  BaU  v.  Raj,  L.  R.,8  Ch.  App.  467. 
Ch.  App.  790;  Stein  v,  Buraen,  24  Ala.  *  CrosBley  &  Sons  v,  Lightowler,  L. 
180.  R.t  8  Eq.  Gas.  279. 


PjEOSfiGKIFnOlf  irOB  NuiBAKOBS.  785 

cal  agent  latterly  used  (caustic  soda)  was  not  shown  to  be  sub* 
stantially  different  from  that  of  the  alkali  and  lime  formerly  used, 
though  it  was  alleged  that  the  effect  of  the  chemical  agent  on 
esparto  was  different  from  its  effect  on  rags. 

Lord  Justice  Cairns,  in  giving  the  opinion  of  the  Court  of 
Chancery  Appeals,  said :  '^  Does  the  use  of  a  new  material  in  the 
manufacture  of  paper,  from  the  mere  circumstance  that  the  mate- 
rial is  new,  and  different  from  that  formerly  used,  destroy  the 
right  previously  possessed  by  the  defendant  to  discharge  polluted 
water  into  the  stream  ?  I  doubt  if  the  question  on  this  part  of 
the  case  is  one  so  much  of  law  as  of  fact.  The  question  appears 
to  me  to  be,  what  is  the  right  or  easement  of  the  defendant }  Is 
it  a  right  specific  and  defined,  to  pollute  the  stream  by  discharg- 
ing the  dirty  water  in  which  rags  have  been  washed  i  Or,  is  it 
a  right  to  discharge  into  the  river  the  refuse,  liquor  and  foul 
washings  produced  by  the  manufacture  of  paper  at  his  mills  in 
the  reasonable  and  proper  course  of  manufacture,  using  the  mate- 
rials that  are  proper  for  the  purpose,  but  not  increasing  as  against 
the  servient  tenement  to  any  av^tcmtial  or  tomgihle  degree  the 
amount  of  pollution  %  In  my  opinion  the  right  of  the  defendant 
would,  upon  the  facts  before  us,  be  found,  and  properly  by  a  jury 
be  found  to  be  the  latter,  and  not  the  former  right.  It  is  difficult 
to  suppose  the  existence  of  an  easement  founded  on,  and  limited 
to,  the  washing  of  rags.  If  made  specific  in  this  way,  it  would 
be  confined  to  the  kind  of  rags  known  and  in  existence  at  the 
time  when  the  right  was  acquired ;  and  the  rags  of  textile  fabrics 
coming  into  use  afterward  must,  however  valuable  for  the  manu- 
facture of  paper,  be  excluded.  Rags,  again,  would  afford  no 
standard  by  which  to  test  or  limit  the  amount  of  pollution. 
Some  would  be  much  more  dirty  than  others ;  the  washings  from 
some  might  be  harmless^  and  from  others  deleterious.  In  rags 
produced  from  vegetable  substances,  the  properties  of  the  fibrous 
matter  might  be  very  different.  In  some,  as  in  linen  and  cotton 
rags,  the  fibre  being  elaborately  treated  in  the  course  of  manu- 
facture ;  in  others,  as  in  coarse  sacking  or  bagging,  especially  of 
hemp  or  jute,  the  fibre  retaining  much  more  of  its  original  diiar- 
acter;  I  am,  therefore,  of  the  opinion,  that  it  is  not  enough  for 
the  plaintiff  to  show  that  the  defendant  uses,  in  the  manufacture 
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of  paper,  a  new  material,  diffiefent  from  that  formerly  emplojed. 
He  must  show,  further,  agrsaier  omcuntqfpolMionanditi^yTy 
atrumgfrcm  the  use  qf  this  new  material^  and  the  amue  of 
of  ooorsei  reete  vpon  theploMUi^^^  ^ 


Ssa  726.  Bafei^flBOMlAvlKntlM  right  cadfltBMlbiMrt  of  hit  Ind. 
—  There  is  another  proposition  which  should  be  stated  here,  and 
that  is,  that  where  a  person  has  acquired  a  right  by  prescription 
to  pdlnte  the  atmosphere  by  noxioos  works,  or  to  pollute  the 
waters  of  a  stream  by  any  particular  process  of  manufacture,  yet, 
if  he  himself  owns  other  binds  within  the  sphere  of  the  nuisance, 
and  conveys  them  to  another  without  reserving  the  right  to  con- 
tinue his  trade  and  pollute  the  air  of  the  water  as  to  that  estate, 
his  right  is  lost,  and  he  becomes  liable  for  all  the  damages  result- 
ing thereto  in  an  action  at  law,  and  a  court  of  equity  will  restrain 
him  from  the  exercise  of  his  trade  in  such  a  way  as  to  produce 
injury  to  the  estate,  which,  j>rac^£oa22y,  results  in  a  complete 
destruction  of  his  right. 

In  Orosdey  dk  Sons  v.  LiffhtoiDler*  the  plaintiffs  were  carpet 
manu&ctuieis,  and  carried  on  their  business  in  factories  situated 
upon  the  river  HdUe.  The  defendants  laghtowler,  in  1864,  became 
occupiers  of  premises,  of  which  the  defendants,  Messrs.  Eddleston, 
were  the  owners,  on  the  north  side  of  the  river,  and  at  a  consid- 
erable distance  from  the  bank,  about  three-fourths  of  a  mile  above 
the  plaintiffi'  mill,  where  they  had  erected,  at  the  time  when  the 
suit  was  brought,  some  large  dye-works,  and  were  constructing 
others. 

The  plaintiffs  stated  in  their  bill  that  in  the  manufacture  of 
their  goods  they  required  large  quantities  of  pure  water,  and 
that  the  fouling  of  the  Sebble  by  the  defendants'  works,  which 
had  previously  been  slight,  their  business  had  been  greatlj 
injured,  and  that  on  one  day  they  were  compelled  to  suspend 
work  altogether.  The  plaintiffs  alleged  a  right  to  pure  water 
for  the  supply  of  their  works,  among  other  things,  for  the  reason 
that  in  November,  1864,  they  had  contracted  with  the  Messrs. 
Eddleston  for  a  strip  of  land  lying  below  the  defendants'  works 

>  Bee  BaU  v.  Bmj,  L.  B.,  8  Gh.  App.        *  L.  R..  8  Eq.  Ou.  979. 
467. 
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on  the  bonks  of  the  liver^  whidi^  in  Jannnij,  1866^  waa  conveyed 
to  them  hy  the  MesBrs.  Eddleston  withoot  any  zeeerration  of 
right  to  fool  the  stream. 

The  defendants  denied  the  right  of  the  pkuntifis  as  riparian 
owners  to  use  the  stream  except  subject  to  the  rights  of  themselves 
and  others  to  fonl  it,  and  rested  their  case  on  fonr  grounds,  two 
of  which  were  as  follows :  First  The  ownership  of  themselves 
and  their  predecessors  of  the  premises  on  which  the  dye-works 
existed^  and  the  maintenance  of  the  dye-works  there  for  upward 
of  sixty  years.  Second.  The  use  and  fouling  of  the  waters  of 
the  stream  by  other  dye-woib.  Upon  this  Immch  of  the  case. 
Sir  W.  Pass  Wood,  V.  C,  said :  "  In  regard  to  the  purchase,  I 
thiok  there  would  be  a  ground  for  an  injunction.  In  order  to 
put  the  point  of  law  as  I  think  it  stands  upon  this  bsaneh  of  the 
case,  I  will  assume  that  the  right  existed  in  the  vendor  (Mr. 
Eddleston)  in  1864.  I  will  assume  that  he,  as  riparian  proprietor, 
having  acquired  the  ri^t  to  pour  all  the  water  through  his  prop- 
erty into  the  river,  in  1874,  sells  astrip  of  land  in  front  of  his 
works  without  reserving  any  right  to  pour  in  foul  water,  but, 
what  is  of  course  much  stronger,  reserving  a  right  to  the  use  of 
this  water  for  another  and  distinct  purpose.  ''^  *  ^  It  cer- 
tainly seems  preposterous  to  me  to  say  that  a  person  can  convey 
land  to  a  riparian  owner,  and  then  claim  the  right  of  pouring 
his  dirty  water  into  it,  if  he  pleases.  A  point  has  been  raised 
which  I  think  is  not  very  material,  but  which,  if  material  at  all, 
I  think  must,  upon  authority,  be  decided  for  the  plaintiffs,  namely, 
whether  or  not  half  the  bed  of  the  river  passed  because  the  con- 
veyance seemed  to  point  to  a  boundary  which  would  not  include 
the  bed  of  the  river.  The  point  seined  to  have  been  distinctly 
decided  in  Berridge  v.  Ward^  where  it  was  held  that,  though 
there  was  an  actual  description  of  the  property  as  bounded  by  the 
high  road,  nevertheless  half  of  the  high  road  passed,  according 
to  the  common  law,  as  following  the  right  of  proprietorship.  So 
I  apprehend  here  the  right  to  half  the  bed  of  the  river  would 
follow  the  right  of  the  riparian  proprietor  to  the  soil,  if  it  were 
necessary  to  decide  that  question.  But  it  does  not  seem  tome  at 
all  necessary,  because  there  is  this  point,  that  the  riparian  pro- 

>  Berridge  v.  Wanl,  10  C.  B.  (N.  S.)  40a 
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prietor  has  a  right  to  the  nee  of  the  water  whenever  he  may  want 
to  enjoy  it.  It  ia  qnite  tme  that  at  this  moment  it  is  not  made 
nse  of  by  the  plaintiflEs  for  watering  their  cattle  or  for  any  other 
porpofle,  bnt  they  have  a  right  to  the  naer,  and  a  right  to  inter- 
fere with  any  thing  that  injnrea  that  right  of  naer  in  such  a 
manner  that,  if  not  intermpted  for  twenty  years,  the  person  so 
injnring  the  right  would  acquire  the  title.  That  point  has  been 
decided  by  the  Honse  of  Lords  in  a  recent  case^  reported  since  this 
case  was  heard  (1866).  A  discussion  upon  this  subject  occurs  in 
a  very  able  article  in  the  Jurist  of  September  15,  where  the 
authorities  on  the  subject  are  collected.  Among  the  rest,  a  case 
is  mentioned'  where  Sir  A.  Eablb,  0.  J.,  lays  down  the  law  thus : 
*^It  appears  to  us  that  all  persons  having  land  on  the  margin  of  a 
flowing  stream  have,  by  nature,  certain  rights  to  use  the  water  of 
the  stream  whether  they  exercise  theiar  rights  or  not^  and  that  they 
may  begin  to  exercise  them  whenever  they  will.  If  the  user  of 
the  defendant  has  been  beyond  his  natural  right,  it  matters  not 
h4)w  much  the  plaintiff  has  used  the  water  or  whether  he  has  used 
it  at  all  in  either  case,  his  right  has  been  invaded,  and  an  action 
is  maintainable.'^  Here,  for  the  words  ^^  beyond  his  natural 
right,"  I  must  substitute  ^^  beyond  what  it  is  lawful  for  any  one 
to  do  who  conveys  land  to  another."  That  had  been  determined 
in  a  case'  which  was  cited  in  argument,  and  went  this  length : 
that  a  purchaser  at  auction  of  a  house  which  was  described  in  the 
conditions  as  being  bounded  by  "building  grounds,"  was  entitled 
to  assert  against  the  purchaser  of  this  land  from  the  same  vendor, 
at  the  same  auction,  a  right  to  prevent  his  building  on  this  ground, 
against  the  house ;  inasmuch  as  whether  the  properties  were  sold 
together  or  separately,  the  vendor  could  not  derogate  from  his 
own  act,  and  therefore  any  one  clai/ming  wnder  him  could  not 
derogate  from  his  act — wholly  irrespective  of  any  rights  that 
might  exist  in  windows — whether  they  were  ancient  lights  or 
not,  or  the  like.  The  question  between  the  parties  is  thus 
reduced  to  the  single  point,  "  has  the  defendant  used  the  water 
as  any  riparian  proprietor  may  use  it,  or  has  he  gone  beyond  that 
Umit?" 

1  Bicket  V.  MorriB,  4  H.  L.  (Sc.)  47.        *  Sampson  v.  Hoddinott,  1 C.  B.  (X.a) 

590. 
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Now,  in  the  caae  I  have  mentioned,  of  Biokett  y.  Morris^ 
Lord  Cbattwobth,  in  moving  the  judgment  of  the  Honse  of  Lords, 
says  thiB :  "  By  the  law  of  Scotland,  as  by  the  law  of  England, 
when  the  lands  of  two  co-terminous  proprietors  are  separated 
from  each  other  by  a  running  stream  of  water,  each  proprietor  is 
prvmafacie  owner  of  the  dln)&u%  or  soil  of  the  bed  of  the  river, 
^  €td  medmm  fiU^u/m  aqttcB.^  The  soil  of  the  al/ceas  is  not  the 
common  property  of  the  two  proprietors,'*  and  so  on.  "The 
appellant  contended  that,  as  a  consequence  of  the  right,  every 
riparian  proprietor  is  at  liberty,  at  his  pleasure,  to  erect  buildings 
on  his  share  of  the  dl/oeu8j  so  long  as  other  proprietors  cannot 
show  that  damage  is  occasioned  thereby,  or  likely  to  be  occasioned 
to  them."  This,  therefore,  was  a  very  strong  case  —  that  of  a 
man  putting  impediments  on  his  own  soil  in  the  aheus  of  a  river, 
without  any  distinct  evidence  of  any  damage  having  been  thereby 
occasioned.  His  lordship  proceeds :  "  I  do  not  think  that  this 
is  a  true  exposition  of  the  law.  Kivers  are  liable  at  times  to 
swell  enormously  from  sudden  floods  and  rain,  and  in  these  cases 
there  is  danger  to  those  having  buildings  near  the  edge  of  the 
bank,  and  indeed  to  the  owners  of  the  banks  generally,  that 
serious  damage  may  be  occasioned  to  them.  It  is  impossible  to 
calculate  or  ascertain  beforehand  what  may  be  the  effect  of  erect- 
mg  a  building  in  the  bed  of  the  stream,  so  as  to  divert  or  obstruct 
its  natural  course."  Then  he  gives  a  number  of  reasons  why 
that  may  be  so,  and  he  says :  "  The  owners  of  the  land  on  the 
banks  of  the  stream  are  not  bound  to  obtain,  or  be  guarded  by, 
the  opinions  of  engineers  or  other  scientific  persons,  as  to  what 
is  likely  to  be  the  consequence  of  any  obstruction  setup  in  waters 
in  which  they  all  have  a  common  interest.  There  is,  in  this  case, 
and  in  all  such  cases  there  must  be,  a  conflict  of  evidence  as  to 
the  probable  results  of  what  is  done.  The  law  does  not  impose 
npon  riparian  owners  the  duty  of  scanning  the  accuracy,  or  appre- 
ciating the  weight  of  such  testimony.  They  are  allowed  to  say, 
we  all  have  a  common  interest  in  the  unrestricted  flow  of  the 
water,  and  we  forbid  any  interference  with  it.  This  is  a  plain, 
intelligible  rule,  easily  understood,  and  easily  allowed,  and  from 
which,  I  think,  your  lordships  ought  not  to  allow  any  departure." 

>  Swanflborongb  v,  Coventry,  9  "Biag.  805. 
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Lord  Vairoroy  eoncan  in  thu  judgnuast  entirefy,  and  the 
jmncipla  one  Bern  at  onoe  is  applicable  to  this  eaae.  '^  Yon^  as  a 
riparian  proprietor,  see  aomething  done  which  is  not  at  all  to  your 
detriment  now,  but  may  hereafter  be  greatly  to  yonr  detriment, 
though  you  cannot  precisely  point  oat  how  or  to  what  extent ;  if 
yon  do  not  interfere,  a  right  will  be  acqaired  against  yon  bj 
which  yon  will  hereafter  be  affected,  and  yon  have  a  right  to  say 
things  shall  remain  exactly  as  they  were.''  That  applies  with 
equal  if  not  withgreater  force  to  a  case  where  a  person  says:  '*  I 
am,  at  this  moment,  not  using  the  water  for  the  purpose  of  water- 
ing cattle,  or  of  wool  washing,  or  for  any  other  purpose,  bnt  it  i& 
to  a  certain  extent  clear  and  nndefiled,  and  yon  are  pouring  into 
the  river  an  immense  qnaotity  of  foul  water  in  front  of  my  pn^ 
erty ;  therefore  I  seek  to  restrain  that  which,  in  twenty  years 
time,  will  become  a  right.  *  *  *  There  must  be  an  injunc- 
tion restraining  the  defendants  from  causing  or  sufiering  any  foul 
water  to  flow  from  their  dye-works  into  the  river  Hebtle  above, 
or  within  the  limits  of  the  land  adjoining  the  river,  purchased  by 
the  plaintiffs  of  the  defendants,  and  conveyed  to  the  plaintifb  by 
the  defendants,  etc.,  so  as  to  affect  the  water  opposite  the  said 
land  to  the  damage  and  injury  of  the  plaintiffs  as  owners  of  the 
said  land  and  of  a  moiety  of  the  said  river  opposite  thereto." 

Sbo.  727.  No  prMorlptlon  for  a  public  nnlMiio*.  —  There  can  be  no 
prescription  for  SLjpuhlio  nuisance  of  any  kind  or  description,  and 
as  to  whether  or  not  a  person  exercising  a  trade  or  occupation 
which  is  a  public  nuisance  can  acquire  a  prescriptive  right  to 
carry  on  the  same  as  against  private  or  individual  rights,  is  » 
question  which,  in  this  country,  has  never  been  definitely  settied, 
but  I  think  there  can  be  no  question  but  that  as  a  result  of  all  the 
cases,  such  a  right  is  not  generally  recognized.  In  Mills  v.  Sally' 
the  plaintiff  brought  an  action  against  the  defendant  for  main- 
taining a  dam,  whereby  the  water  of  a  stream  was  set  back  upon 
his  premises  in  such  a  manner  as  to  become  stagnant,  whereby 
the  atmosphere  was  impregnated  with  unwholesome  vapors  that 
produced  sickness  in  his  family.  The  defendant  set  up  a  pre- 
scriptive right  to  maintain  the  dam  so  as  to  flood  the  lands  in  the 

»  9  Wend.  (N.  T.)  815. 
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maimer  charged  in  the  dedaration,  and  this  fact  was  found  in  hia 
favor  except  that  it  waa  f onnd  that  he  had  recently  conatmcted  a 
new  dam  upon  the  site  of  the  old  one,  and  that,  since  the  con- 
stmcticHi  of  the  new  dam,  the  fever  and  ague  had  broken  ont  in 
the  vicinity,  which  was  traced,  by  a  loose  process  of  reasoning, 
to  the  vapors  arising  from  the  water  set  back  by  the  new  dam. 

SuTHEBLAND,  J.,  in  delivering  the  opinion  of  the  court,  said : 
^'  There  is  no  such  thing  as  a  prescriptive  right  or  any  other  right 
to  maintain  a  pubhc  nuisance.  Admitting  that  the  defendant's 
dam  has  been  erected  and  maintained  more  than  twenty  years 
and  that  during  the  whole  of  that  period  it  has  rendered  the 
country  unhealthy,  such  length  of  time  can  be  no  defense  to  a 
proceeding  on  the  part  of  the  public  to  abate  it,  or  an  action  hy 
an  indimd/wAfoT  the  special  dannage  which  he  may  hvoe  eue^ 
tained  from  it.  If  the  defendants  have,  for  more  than  twenty 
years,  been  permitted  to  overflow  the  plaintifiTs  land  with  their 
mill-dam,  so  far  as  the  injury  to  the  landia  concerned,  they  have, 
by  that  length  of  permission,  acquired  a  right  to  use  it  in  that 
manner  and  are  not  responsible  in  damages  to  the  plaintiff  there- 
for. So  a  man  may  overflow  his  own  land,  and  if  such  overflow 
spreads  disease  and  death  through  the  neighborhood,  it  may  be 
abated,  and  he  must  respond  in  damages  for  the  special  injury 
which  any  individual  may  have  sustained  from  it,  and  it  would 
seem  to  be  very  absurd  to  contend  that  the  defendants,  in  a  case 
like  this,  would  have  greater  rights  or  immunities."^ 

Sbo.  728.  Xbglna  V.  Br«witar.  —  In  Heffina  v.  jBrewstery*  a  similar 
question  arose  under  a  prosecution  for  maintaining  a  dam,  whereby 
a  laige  tract  of  country  was  flooded,  and,  the  water  becomiug 
stagnant,  emitted  unwholesome  gases,  that  spread  disease  in  the 
vicinity,  and  where,  also,  the  water  flooded  a  highway.    In  that 

■  Taylor  V.    People,  6   Park.     Cr.  Humph.  (Tenn.)  648;  Ck>m.   v.    Van 

847;  Com.  v.  Upton.  6  Qnj  (Bfau.),  Sickle,  Brightly   (Penn.),    69;  R.  R. 

475;    HoweU    v,    McCoy,     8   Rawle  Co.  v.  State,  20  Md.  157;  Qening  v. 

(Penn.).  366 ;  Weld  v.  Hornby,  7  East,  Barfield,  16  C.  B.  (N.  S.)  697;  Morton 

199 ;  Com.  v.  Biiltenberffer,  7  Watts  v.    Moore,    15     Gray    (Mass.),    678 ; 

(Penn.),  460 ;    Fowler  v.  Sanders,  Cro.  Tainter  v.  Mayor,  4C.  E.  Green  Q^.  J.), 

Jao.  446  ;  Mills  v.  Hall,  9  Wend.  (N.  46;  (>oss  v.  Morrlstown,  18  N.  J.  Eq. 

T.)  816;   People  v.  Conningham,  1  806. 

Denio  (N.  T.),  624 ;  Elkins  v.  Btote,  2  *  8  Up.  Can.  (C.  6.)  208. 
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case,  the  defendant  set  np  a  prescriptive  right  to  TnamtAJTi  the 
dam ;  bnt  Dbapeb,  0.  J.,  said :  ^^  It  was  nrged  at  the  trial  that 
the  dam  had  been  erected  for  more  than  twenty  years.  For  the 
purpose  of  establishing  an  easement,  affecting  prvocste  rights  of 
others,  this  wonld  be  sufficient,  generally  speaking,  bnt  it  is  not 
so  when  the  oonseqaences  of  this  act  are  a  pnblic  nnisance." 

Sec.  729  Riiod«T.  WhltoliMid. — In  Rhodes  y.  Whitehead,^  it  was 
held  that  no  prescriptiYe  right  can  be  acquired  to  maintain  a  public 
nuisance,  and  that  if  the  damming  up  of  water,  though  in  pur- 
suance  of  a  prescriptive  right,  creates  or  causes  such  annoyance 
as  seriously  to  impair  the  comfortable  enjoyment  of  property  by 
reason  of  noxious  smeUs,  or  as  causes  sickness  in  the  immediate 
neighborhood,  it  is  a  private  nuisance  also,  and  actionable  as  such 
at  the  suit  of  any  person  who  suffers  special  damage  therefrooL 
The  reason  is,  that,  being  9k  public  offense,  it  is  unlawful  in  its 
inception  and,  in  its  continuance,  and  being  unlawful  to  the 
public  in  its  aggr^ate  capacity,  it  can  never  become  lawful  by 
any  length  of  exercise  against  the  individual  members  of  the 
public.  But  this  must  be  understood  subject  to  this  qualifica- 
tion, that  a  prescriptive  right  may  be  acquired  as  against  indi- 
vidual rights,  by  the  exercise  of  a  trade  that  is  a  public  nuisance 
in  all  respects,  except  that  which  makes  it  a  public  offense. 

luMiUsY,  Hallf  the  dam  of  the  defendant  was  declared  apublic 
nuisance,  in  that  it  set  the  water  back  and  rendered  it  stagnant, 
whereby  it  bred  disease  in  the  neighborhood,  and,  for  those 
results,  the  court  said  it  was  a  nuisance,  both  indictable  and 
actionable ;  but,  nevertheless,  it  was  an  actionable  nuisance  only 
to  that  extent.  The  owners  of  land  flooded  by  the  water  could 
not  maintain  an  action  for  that  injury,  because  to  that  extent  the 
defendant  had  acquired  a  right  against  them  by  long  user. 

In  JSegina  v.  Brewster^  the  same  doctrine  was  held,  as  also  in 
Shodes  V.  Whitehead,  and  the  doctrine  of  these  cases,  although 
evidently  reached  without  any  very  elaborate  process  of  reasoning, 
and  without  any  particular  thought  as  to  their  result,  nev^lheless 
embody  the  law  as  recognized  in  the  courts  of  this  country,  and 
are  supported  by  principle  and  authority. 

« 97  Tex.  804. 
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Sbo.  730.  No  pretoxlptiTe  right  acquired  when  nniBanoe  IntlM  ▼ioinity 
of  Taoant  lamb.  —  Where  a  nuisance,  producing  no  tangible  or  sen- 
sible injuiy  to  the  property  itself,  is  located  in  the  vicinity  of 
vacant  lands,  or  lands  not  laid  out  or  used  for  building  purposes, 
no  prescriptive  right  is  acquired  except  by  twenty  years'  user  after 
the  land  has  been  laid  out  into  building  lots,  or  actually  built 
upon.*  No  actionable  injury  can  be  said  to  have  occurred  until 
the  land  has  been  applied  to  some  beneficial  purpose ;  nor  then, 
unless  the  nuisance  is  so  extensive  as  to  impair  the  comfortable 
enjoyment  of  the  property,  consequently,  no  right  can  be  acquired, 
except  as  before  stated,  for  no  cause  of  action  accrues. 

Sec.  731.  Preacriptlve  right  once  acquired  cannot  be  lost,  except  by 

Don-iiser,  etc.  —  We  have  not  the  space  to  pursue  this  matter  further, 
and  will  dose  this  chapter  by  saying,  that  when  a  prescriptive 
right  is  once  acquired,  it  cannot  generally  be  lost,  except  by  a 
non-user  for  a  period  equal  to  that  acquired  to  gain  it,'  and  an 
adverse  user  by  the  owner  of  the  estate.  The  neglect  to  use  the 
right  is  merely  evidence  from  which  an  abandonment  may  be 
presumed ;  but,  unless  accompanied  by  an  adverse  user,  it  may 
be  rebutted  and  explained  in  such  a  way  as  to  support  the  right. 

1  Peck  «.  Elder.  8  Sandf .  (N.  Y.  S.  C.)  lost,  the  presamption  being  that  the 

126,  where  it  was  held  that  the  dimi-  waj  was  abandoned.     Alderson,  B., 

nation  of  the  value  of  building  lots  bj  said  :  *'  The  preeumption  of  abandon- 

a  nuieanoe  forms  good  basis  for  an  ac-  ment  cannot  be  made  from  the  mere 

tion*  Dana  o.  Valentine,  5  Mete.  (Mass.)  fact  of  non-user.    There  must  be  other 

8 ;  Brady  v.  Weeks,  8  Barb.  (N.  Y.  S.  drcumstances  in  the  case  to  raise  the 

C.)  157.  presumption .     The  right  is  acquired 

*  Drer  v,  Sanf ord ,  9  Mete.  (Mass.)  895 ;  bj  adcerse  en jojment .  The  non-user, 
Croeslejo.  Lightowler,L.R.,8Eq.  Cas.  therefore,  must  be  the  consequence 
379  ;  Veghte  «. Water  Co.,  4  G.  £.  Green  of  something  which  is  adverse  to  the 
(N.  J.),  156 ;  Hilary  v.  Waller,  12  Ves.  user."  The  non-uur  may  be  explained, 
289 ;  Doe  v.  Hilder.  2  B.  &  Aid.  791 .  as  by  showing  that  the  person  had  no 

*  In  Ward  o.  Ward,  the  question  as  occasion  for  it,  and,  unless  there  is  an 
to  the  effect  of  non-user  came  up  in  an  adverse  user  by  the  owner  of  the  es* 
action  of  trespass  qwvre  datuum.  It  tate,  or  such  a  state  of  facts  as  clearly 
appeared  that  the  defendant's  prede-  indicate  an  abandonment,  it  cannot  be 
cessors  had  formerly 'used  the  way,  for  predicated  of  non-user  alone.  Coming 
entering  upon  which  this  action  was  v  Gould,  16  Wend .  (N.  Y.)  685 :  Far- 
brought,  for  a  period  of  more  than  rar  v.  Cooper,  84  Me.  400  ;  Hatch  o. 
twenty  years,  but  the  way  had  been  Dwiffht,  17  Mass.  289 ;  Nitzell  «.  Pas- 
disused  since  1814  by  reason  of  the  chali,  8  Rawle  (Penn.),  82.  In  Jennison 
defendant's  predecessors  having  hired  v.  Walker,  11  Gray  (Mass.),  425,  there 
a  shorter  way  of  the  plaintiff.  The  was  an  express  grant  to  lay  an  aque- 
plaintiff  insisted  that,  1^  this  non-user  duct  through  the  plaintiff's  land,  but 
for  more  than  twenty  years,  the  right  the  defenduit's  grantors  having  ceased 
to  the  old  way  hy  prescription  was  to  use  it,  and  the  plaintiff  having  taken 

100 
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CHAPTER  TWENTY-FIRST. 

ABATEMENT    OF    PUBLIC    NUiaANOES    BT  ACT  OF  FBIVATE   PEBSONB. 

Sec.  733.  PriTate  person  cannot  abate  a  pnblic  noiianoe. 

Sbc.  788.  Anj  person  who  Boatains  a  special  injury  from,  maj. 

Sec.  734.  Instances  of  nuisances  that  cannot  be  abated. 

6bc.  735.  Meeker  e.  Van  Rensselaer. 

Sec.  786.  Abatement  of  buildings.    Jones  e.  WUliams. 

Seo.  787.  Davis  e.  Williams. 

Sec.  788.  Harvey  e.  Dewoddy,  and  other  cases  reviewed. 

Sec.  780.  Bumham  «.  Hotckkiss  reviewed. 

Sec.  740.  No  purely  public  nuisance  can  be  abated  by  private  perBons. 

Sec.  741.  To  abate  nuisance,  damage  to  be  avoided. 

Seo.  732.  private  penon  cannot  abate  a  pnbUo  nuisance.  —  A  private 

person  may  not  of  his  own  motion  abate  a  strict!  j  pnblic  nnisance 
nnder  any  circomstances.  The  offense  is  one  which  can  only  be 
reached  and  prevented  by  indictment  or  by  proceedings  in  equity 
at  the  suit  of  the  people  by  its  proper  officers.^ 

up  the  loffs  and  done  other  acts  adverse  T^n^  bvt  hp  irUmrupHon  of  the  Hghi." 

to  the  right  for  a  period  of  thirty  years.  But,   it  seems   that   time  is   not  so 

it  was  held  that  the  right  was  lost,  much  an  element  on  the  question  of 

See  Wiggins  v.  McCleary,  49  N.  Y.  340;  the  abandonment  of  an  easement  as  in 

Bannon  v.  Angier,  2  Allen  (Mass.),  188;  gaining  it.    Lord  Deeimah,  in  Begina 

Arnold e.  Stevens, 24 Pick. (MassJ  106;  v,  Chorley,  12  Q.  B.  515,  says:  ''We 

Smiles  e.  Hastings,  24  Barb.  (N.  x .)  44;  apprehend  that  an  express  release  of 

Pope  V.  O'Hara,  43  N.  Y.  446 ;  Owen  the  easement  would  destroy  it  at  anv 

e.  Field,  102  Mass.  114  ;   Hofiinan  e.  time,  so  the  eimtr  of  %im,  coupled  wi^ 

Savage,  15  id.  180  ;    Butz  v.  Ihrie,  1  any  act  clearly  indicative  nf  an  tntm- 

Rawle  (Penn.)>  218.     And  the  same  ti4m  to  abandon  iha  rights  woiUd  have 

elements  of  enjoyment  by  the  servient  the  same  efiect."    A  similar  rule  was 

owner  and  acquiescence  by  the  domi-  held  in  Bailroad  Co.  e.  Covington,  % 

nant  owner  must  exist,  as  in  the  case  Bush   (Ky.),  582,    where    a  nilroad 

of  acquiring  the  original  right.  Yeakle  company,  having  an  easement  to  main- 

V.  Nace,2  Whart.  (Penn.)  128;  Hayford  tain  a  railroad  over  one's  land,  took 

V,  SpokesSeld,  100  Mass.  491 .  In  Coke's  up  the  rails  and  ceased  to  use  it,  and 

Litt.   1146,  the  rule  adopted  by  the  conveyed  the  road-bed  to  other  parties, 

courts  is  laid  down  thus :  "  The  title,  the  court  held  that  this  operated  as 

being  once  gained  by  prescription  or  an  abandonment  of  the  easement,  al- 

existence,  cannot  be  lost  by  interrup-  though  the  non-nser  had  been  for  but 

tion  of  possession  for  ten  or  twen^  a  short  period. 

1  Brown  v.  Perkins,  12  Gray  (Mass.),  Harrower  e.  Ritson,  87  Baib.  (N.  Y.  S. 

89  ;  Griffith  e.  McCuUum,  46  Barb.  (N.  C.)  801 ;  Barclay  e.  Commonwealth,  25 

Y.  S.  C.)661 ;  Moody  v.  Supervisors,  Penn.  St.  508 ;  Blodffett  e.  Syracuse, 

id.  659 ;  Ely  v.  Supervisors,  86  N.  Y.  86  Barb.  (N.  Y.  S.  C.)  526  ;  State  e. 

297 ;  Gray  v.  Ayers,  7  Dana  (Ky.),  875 ;  Eeeran,  2  Ames  GEt.  L),  497 ;  Welch  t . 
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In  view  of  the  many  loose  expressionB  that  have  been  incor- 
porated into  the  opinions  of  coorts  when  deciding  questions  of 
this  character,  and  of  the  gross  errors  committed  by  nearly  all  of 
the  elementary  writers  who  haye  treated  upon  this  subject  in 
laying  it  down  as  a  rule  of  the  law,  that  '^  a  public  nuisance  may 
be  abated  by  any  person,''  the  foregoing  proposition  may  seem 
unwarranted,  but  whateyer  general  notions  may  exist  to  the 
contrary,  it  is  sustained  by  the  judgment  of  every  respectable 
conrt,  and  is  the  law  both  in  this  country  and  in  England.  It 
must  be  borne  in  mind  that  a  public  nuisance  strictly  is  one  that 
produces  a  common  injury  and  damage  to  the  public,  so  that  one 
person  cannot  be  said  to  sustain  any  special  or  particular  damage 
apart  from  the  rest  of  the  public,  and  that  a  mixed  nuisance  is 
one  which  is  both  public  and  private.  That  is,  a  nuisance  that 
while  it  produces  injury  and  damage  to  so  many  persons  that  it  is 
indictable  as  a  public  offense,  at  the  same  time  inflicts  a  special 
and  particular  damage  upon  one  or  several  individuals  apart  from 
and  in  excess  of  the  common  injury,  so  that  at  the  same  time  the 
persons  so  injured  may  sustain  actions  for  the  damage  sustained 
by  them. 

Ssa  733.  Aay  p«noa  who  iniUiiui  tpeolal  ix4ory  from,  nuiy. — Any 
person  who  sustains  a  special  injury  or  damage  from  a  public 
nuisance  to  an  extent  that  will  support  an  action  at  law  may 
abate  the  same  of  his  own  motion,  doing  no  more  damage  than 

8toweU,2Doag.(Mich.)88SL  In  Blacks.  aU  whooome  in  contact  with  it,  and 

Ccnm.,  Yol.    8,  p.   216,    that   learned  that  for  all  purely  pablic  nnlsances, 

commentator  says : ' '  Public  or  common  the  only  legal  redress  is  by  indictment, 

naisances  are  those  which  affect  the  while  for  private  and  ipcdcU  injuries 

pablic,  and  are  an  annoyance  to  aU  the  orUy,  snstamed  bj  indiyidual  members 

King's  subjects/^  and  doubtless  from  of   the  public,  can    redress  be  liad, 

following  out  this  definition  of  the  sub-  either   by   abatement    at   the   mere 

ject,  all  the  inconsistencies  in  reference  motion  of  an  indiyidual  or  bra  pri- 

to  the  abatement  of  public  nuisances  yate  action  for  damaffes,  ana  that  a 

by  indiyidual  action  haye  arisen.  But  right  of  action  must  always  exist  as  a 

this  definition   has  been  essentiaUy  condition  precedent  to  an  abatement 

modified  by  the  courts  since  Black-  at  the  hands  of  a  priyate  person, 
stone's  time,  amd  it  has  now  come  to  be       But  see  Gunter  o.  Geary,  1  Gal.  463, 

understood   that   a   public  nuisance  where  the  court  say  that  any  person 

does  not  necessarily  consist  in  an  act  in  the  community  may  abate  a  public 

or  thinff  which  does,  in  fOiCt,  annoy  aU  nuisance  although  it  causes  him  no 

the  pabiicy  but  in  that  which  may  annoy  immediate  damage. 
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is  necessary  to  protect  his  rights  and  prevent  a  recnrrenoe  of 
damage  from  the  nuisance  abated.^ 

The  question  as  to  how  far  a  private  person  may  go  in  the 
abatement  of  a  public  nuisance  is  one  which  has  been  the  subject 
of  much  perplexity  and  apparent  conflict  of  doctrine  in  the  courts. 
I  say  apparent,  for  although  many  of  the  elementary  writers  upon 
the  subject  have  laid  it  down  as  the  law  that  any  person  may 
abate  a  public  nuisance,  and  dicta  to  that  effect  is  to  be  found  in 
many  of  the  cases,  yet  I  do  not  think  that  any  cases  really  war- 


>  Brown  9.  Perkins,  13  Qtkj  (BfaM.),  that  the  naiaanoe  wasapartieolaruijiiiy 
89:  Fort  Plain  Bridge  Co.  v.  Smith,  dO  to  him  and  operated  prejudiciaUj  at 
N.  Y.  44  ;  Lansing  v.  Smith,  8  Cow.  the  time  of  its  abatement  bj  him. 
(N.  Y.)  146;  Pierce  v.  Dart,  7  id.  609.  In  Lancaster  Turnpike  Co.  «.  Bog- 
In  Fort  Plain  Bridge  Co.  9.  Smith,  ere,  2  Barr  (Penn.;,  114,  it  was  held 
eupra,  the  court  saj :  '*  But  awaming  that  a  nuisance  in  a  highway  might 
that  this  is  a  public  highway  and  that  be  abated  bj  any  person,  and  a  piirate 
the  bridge  is  an  obstruction  to  naviga-  nuisance  might  be  abated  by  any  per- 
tion  and  therefore  a  public  nuisance,  son  whose  property  is  injured, 
yet  no  oT^e  has  the  rigni  to  abate  Uy  or  In  Rogers «.  Rogers,  14  Wend.  (N.  Y.] 
sustain  an  action  for  damages  unless  181,  it  was  held  that  a  person  coula 
he  has  himself  sustained  some  damage  not  abate  a  nuisance  in  a  hig^hway  nn- 
not  sustained  br  the  rest  of  the  com-  less  it  operated  as  an  obstruction  to 
munity.  If  the  plaintiffs  business  travel.  In  this  ease  the  nuisance  con- 
was  navigating  the  river,  or  if  the  new  sisted  in  a  deposit  of  a  quantity  of 
bridge  endangered  the  safety  of  the  ashes  in  the  highway  near  the  defend- 
plaintiffs  bri(Q^,  then  a  right  of  action  ant's  dwelling.  The  defendant  re- 
to  restrain  the  erection  or  for  damages  moved  them,  placing  five  or  six  bush- 
might  be  maintained  depending  on  the  els  of  them  in  liis  own  lots.  The  court 
nature  of  the  injury  done  or  appre-  held  that  his  action  was  unwarranted, 
bended."  Dimes  v.  Petley,  15  Q.  B.  283;  Daries 

In  Morris  v.  Nugent,  7  Carr.  &  Pfty.  v.  Mann,  10  M.  &  W.  546 ;  Mayor  of 

572,  Denmak,  J.,  said:  ''To  justify  Colchester   v.    Brooke,  7  Q.  B.  377; 

the  shooting  of  another's  dog,  it  is  not  Bateman  e.  Bluck,  18  id.  870  :  Selman 

sufficient  to  show  that  he  is  of  a  fero-  v.  Wolfe,  27  Texas,  68. 

cious  disposition  and  at  large  (and  thus  In  State  v.  Parrott,  71  N.  C.  311, 

a    public  nuisance).    To  justify   the  the  owners  of  a   steamboat  running 

shooting,  he  must  be  actuaUy  duaek-  upon  a  navigable  river,  having  given 

ing  the  partv  at  the  time**  South  Caro-  notice  to   a  railroad  company  which 

lina  Railroad  Co.  e.  Moore,  28  Qa.  898.  erected  a  bridge  across  the  river,  to 

In  Selman  e.  Wolfe,  27  Texas,  68,  the  provide  proper  draws  for  the  same, 

court  say :  *'  The  obstruction  of  a  navi-  and  the  company  having  neglected  to 

gable  river  constituting  a  highway  is  do  so,  the  owners  of  the  boat  having 

a  public  nuisance,  and  may  oe  abated  arrived  at  the  bridge  with  their  boats, 

by  a  person  who  is  thereby  irmtred  in  his  and  being  unable  to  pass,  tore  down  a 

rights.**     Arundel  o.   McCuUodi.  10  part  of  the  bridge,  and  passed  through 

Mass.  70.     In  Hopkins  e.  Crombie,  4  with  their  boat.     On  an  indictment 

N.  H.  520,  it  was  held  that  an  obstruc-  against  the  steamboat  owners  for  the 

tion  in  a  highway  could  not  be  abated  abatement,  the  court  held  that  their 

by  an  individual  unless  it  actu^y  acts  were  lawful  and  fully  juBttfied. 

obstructed  the  passage.     In  Moffett  e.  Because  a  bridge  across  a  stream  is 

Brewer,  1  Greene  (Iowa),  348,  it  was  held;  worthless,  decayed  and  dangerous,  an 

that  in  order  to  justify  a  person  in  re-  individual  has  no  right  to  destroy  it. 

moving  any  nuisance,  it  must  appear  Owens  e.  State,  52  Ala.  400. 
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rant  this  statement  in  the  senee  in  whidi  it  is  generally  nnderstood, 
or  to  the  extent  which  most  of  the  elementary  writers  have  given 
it.  The  confusion  and  error  has  resulted  from  a  failure  to  keep 
in  view  the  distinction  between  a  public  and  a  mixed  nuisance,  a 
failure  to  properly  classify  and  distinguish  between  them.  With- 
out Tnalring  and  observing  this  distinction,  errors  will  constantly 
and  necessarily  arise,  and  the  cases  will  appear  contradictory,  and 
the  law  be  in  apparent  confusion,  when  in  reality  there  is  no  real 
conflict  or  confusion 

Sbo.  90i.  IbstancM  of  nnisaiiOM  that  oumot  be  abated.  •— A  common 

scold  is  a  common  nuisance,  yet  no  one  ever  dreamed  that  the 
fact  that  she  was  a  common  scold,  and  therefore  a  common  nui- 
sance, would  justify  one  in  pulling  out  the  woman's  tongue,  or 
doing  her  any  other  bodily  injury  as  a  means  of  abating  the  nui- 
sance. 

The  keeping  of  a  disorderly  house  is  a  common  nuisance,  but 
no  court  has  ever  yet  held  that  any  person  would  be  justified  in 
entering  the  house  and  driving  out  the  inmates,  destroying  their 
furniture,  or  doing  any  injury  to  their  property  or  persons. 

The  exhibition  of  a  stallion  in  a  public  place  has  been  held  to 
be  a  public  nuisance,  yet  no  one  has  any  idea  that  a  court  would 
justify  a  person  in  assaulting  the  person  exhibiting  the  horse,  or 
in  killing  the  horse  itself ;  and  so  with  a  multitude  of  other  acts 
or  things,  which  we  wiU  not  stop  here  to  enumerate.  Yet  if  the 
doctrine  laid  down  in  the  elementary  works,  and  cropping  out  in 
the  loose  dicta  of  some  of  the  cases,  was  really  the  law,  carried 
out  to  its  legitimate  results,  it  would  warrant  acts  of  violence  and 
barbarity,  such  as  no  civilized  community  could  tolerate,  and  such 
a  condition  of  anarchy  and  disorder  as  would  be  wholly  in  sub- 
version of  law  and  the  public  peace.  But  no  such  condition  of 
things  can  arise,  for  the  law  will  not  uphold  or  tolerate  it.  The 
public,  through  the  intervention  of  the  law  as  administered  by  the 
courts,  avenges  its  own  injuries,  and  remedies  its  own  wrongs. 
No  individual,  under  any  circumstances,  is  justified  in  abating  a 
purely  public  injuiy,  and  should  he  attempt  the  experiment,  he 
would  find  himself  involved  in  serious  consequences. 

Again,  no  lawyer  has  ever  entertained  an  idea  that  a  manu- 
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hctory  that  bj  resBcm  of  its  operations  produced  aoch  noziooa 
smells  and  rapors  as  to  prodaoe  a  pablie  injury,  and  became  a 
nuisance,  was  at  the  mercj  of  anj  person  who  nuight  see  fit  to 
enter  into  and  destroy  its  madiinery.  If  such  were  the  nde^  a 
stranger,  who  soffered  no  inconyenience  from  its  operations,  a 
resident  of  another  dty,  town  or  State  even,  m%ht  withirapmiity, 
from  motives  of  malice  or  mischief,  prey  npon  the  mamrfaetaring 
or  other  interests  of  a  c(mimnnity  ad  UMum,  Sndi  would  be  the 
legitimate  frnits  of  the  doctrine,  and  the  law  would  tiius  be  con- 
verted into  a  shield  to  be  used  by  any  man  or  set  of  men,  who 
desired  to  gratify  either  their  malice,  or  propensities  for  mischief. 

Bat  no  case  has  ever  warranted  any  such  doctrine.  The  courts 
with  some  few  exceptions,  which  will  be  noticed  hereafter,  have 
always  exercised  the  highest  and  most  rigid  caution  in  cases  in- 
volving these  questions. 

There  is  a  dass  of  cases  where  the  injury  was  of  a  mixed 
character,  as  the  obstruction  of  a  highway  or  navigable  stream, 
where  the  obstructions  have  been  of  such  a  character  as  to  inter- 
fere with  travel  over  them,  in  which  the  courts  have  held  that 
any  person  might  abate  the  obstruction,  fint  this  has  been  pre- 
dicated upon  the  idea  that  every  person  has  an  equal  right  to  an 
unobstructed  passage  over  a  highway  or  navigable  stream,  and 
that  any  obstruction  of  that  is  the  obstruction  of  the  right  of 
every  person  in  an  equal  degree,  whenever  he  chooses  to  exercise 
it.  But  in  all  these  cases  it  will  be  found  that  the  person  abating 
was  actually  obstructed  by  the  nuisance  while  traveling  over  the 
highway.* 


Seo.  735.  Rid*  IttBfMkMTT.  Van  JUmmtAtmr.-^  The  case  of  Jfiwfar 
V.  Van  jRensaela^*  is  frequently  cited  in  support  of  the  general 
doctrine  that  any  public  nuisance  may  be  abated  by  any  person, 
but  an  examination  of  the  case  shows  that  it  does  not  warrant  the 
doctrine ;  neither  will  it  warrant  the  doctrine  that  a  house  in  such 
a  condition  will,  at  aU  times,  or  indeed  at  any  time,  except  under 
peculiar  dbrcumstanoes,  be  a  nuisance  even.    In  that  case  the  de- 

1  See  Bowden  v.  Lewis,  18  B.  1.284,    nMr  stetod  ;  Burp  p,  Lee»  71  m.  188; 
where  the  rule  in  sadh  cases  is  Mca-    Brimtnuui  v,  Bristol,  65  Me.  426. 

•  15  Wend.  (N.  Y.)  8»7. 
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fendant^  with  othen,  dtizetiB  of  the  csitj  of  Albany,  darmg  a 
season  when  the  Asiatie  cholera  was  preyailuig  to  an  alarmmg  ex- 
tent in  the  oonntry,  and  when  the  highest  degree  of  care  in  the 
sanitary  condition  of  every  building,  whether  in  dty  or  country, 
was  essential  to  prevent  the  approach  of  the  disease,  pulled  down 
a  tenement-house  belonging  to  the  plaintiff.  The  house  was  cut 
up  into  small  tenements,  and  was  occupied  by  a  large  number  of 
the  poorest  classes  in  the  community,  who  suffered  the  premises 
to  remain  in  such  a  filthy  condition  as  to  justify  serious  apprehen- 
sions on  the  part  of  citizens,  even  in  ordinary  times,  of  its  dele- 
terious effects  upon  the  health  of  the  comtmimity,  but  which, 
especially  at  a  time  when  this  fearful  epidemic  was  devastating 
the  countiy,  was  as  mudi  a  source  of  danger  to  the  health  and 
lives  of  the  people  of  the  city,  or  any  person  coming  to  it,  as  a 
powder  magazine,  with  a  burning  torch  suspended  in  close  prox- 
imity to  its  explosive  and  death-dealing  contents.  The  defend- 
ant in  this  case  was  a  resident  and  alderman  in  the  fifth  ward  of 
the  dty  of  Albany,  and  was  dArecQAf  axid  persanalh/  interested  in 
the  preservation  of  its  health,  and  in  the  promotion  and  improve- 
ment of  its  sanitary  condition.  He  justified  his  conduct  on  the 
ground  that  the  building,  in  the  manner  it  was  used,  and  the  con- 
dition it  was  in,  was  a  public  nuisance,  and  dangerous  to  the  lives 
and  health  of  the  dty.  The  court  held  that,  under  these  circum- 
stances, the  house  was  a  public  nuisance,  and  that  the  defendant 
was  justified  as  one  of  the  public  in  abating  it ;  and  Savage,  J., 
said,  ^^as  aoitieenqf  the  fftk  wardj  the  defendant  was  i/rUer- 
ested  mpreienmig  the  public  Jiedtth^  and  ey^eoidUy  as  am,  alder- 
mofbj  he  was  fully  justified  in  all  he  did."  They  found  that  the 
defendant  had  a  personal  interest  in  the  abatement  of  the  nui- 
sance, and  there  is  not  a  word  in  the  opinion  of  the  court  that  in- 
dicates that  if  he  had  had  no  interest,  the  act  would  have  been 
justified.  But  apart  from  the  peculiar  and  extraordinary  drcum- 
stances  that  existed,  the  extreme  peril  in  which  it  involved  the 
inhabitants  of  the  dty,  which  could  not  wait  the  law's  delay,  the 
proceedings  resorted  to  by  the  defendant  could  not  have  been  jus- 
tified. The  hoiise  was  not  necessarily  a  nuisance ;  it  was  only  the 
tise  to  which  it  was  put,  and  the  condition  in  which  it  was  allowed 
to  remain  as  to  cleanliness,  that  made  it  obnoxious  to  the  law,  and 
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under  ordinary  drcumBtanceB  it  would  have  been  incumbent  upon 
the  defendant  to  have  given  notice  to  the  owner  to  change  the 
character  of  its  occupancy  and  its  oonditiony  before  he  would  have 
been  justified  in  tea/tmg  U  dawn. 

Sbo.  786.  Abatement  of  buUdlngi.    Jonee  ▼.  WmiaBis.— In  Janes  v. 

Waiiama^^  Pabkeb,  B.,  discusses  this  very  question,  and  ably  re- 
views the  authorities  bearing  upon  this  point,  and  after  stating  the 
instances  in  which  notice  must  be  given,  he  said :  '^  But  it  may  be 
necessary  in  some  cases  where  there  is  such  immediate  danger  to 
life  or  health  as  to  render  it  unsafe  to  wait,  and  make  it  lawful  to 
remove  without  notice."  This  being  the  rule,  the  case  under  con- 
sideration came  fairly  within  its  provisions. 

But  the  house  was  occupied  at  the  time  by  some  forty  or  fifty 
persons,  and  the  rule  in  reference  to  the  abatement  of  nuisances  is, 
that  it  must  be  done  without  liot  or  danger  to  the  public  peace. 
And  there  is  still  another  rule,  that  a  house  cannot  be  torn  down 
while  any  one  is  actually  occupying  it.  In  Perry  v.  FUzhay^ 
this  question  arose  where  the  building  itself  was  the  nuisance. 
This  was  an  action  of  trespass  for  pulling  down  the  plaintiffs 
dwelling-house,  while  the  plaintiff  and  his  family  were  in  it.  The 
defendant  justified  upon  the  ground  that  he  had  a  right  of  com- 
mon upon  the  '^  locus  in  quOy^  for  the  pasture  of  his  sheep,  and 
that  the  house  interfered  with  this  right.  The  court  held  that 
the  house  was  a  nuisance  as  claimed,  but  Lord  Dbnhan,  in  de- 
livering the  opinion  of  the  court,  said :  "  While  the  plaintiff  might 
have  pulled  down  the  house,  yet  he  could  not  do  it  while  any  one 
was  in  it ;  for  it  is  well  understood  that  no  man  may  abate  a  nui- 
sance in  such  a  way  as  to  disturb  the  peace."  In  a  later  case,  that 
of  Burling  Y,  Beady  the  court  held  that  where  a  dwelling-honse 
was  a  nuisance  by  reason  of  its  violation  of  one's  rights,  the  person 
might,  after  reasonable  notice  and  a  request  to  the  party  occupying 
it,  to  remove  it,  pull  it  down,  even  though  the  party  is  actually 
inhabiting  and  present  in  it  at  the  time.  But  the  court  based  its 
decision  upon  the  ground  that  a  reasonable  notice  had  been  given, 

>  11  M.  &  W.  176.  »  11  Q.  B.  904. 

«  8  Q.  B.  757. 
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and  a  request  made  of  the  plaintiff  to  lemoye  it  himself,  and  in 
this  respect  differed  from  the  case  of  Perry  v.  FUzhowe. 

Sbo.  737.  RniB  la  DaTiM  ▼.  wjiujuu. -- In  Dcmes  r.  WUUamay 
16  Q.  B.  546,  the  question  again  came  before  the  oonrts,  and 
while  the  court  in  this  case,  as  in  that  of  burling  y.  JR&idy 
adopted  the  doctrine  of  Perry  v.  FUehowe^  in  cases  where  no 
notice  or  request  to  remove  existed,  yet  it  held  that  where  a 
dwelling-house  was  an  obstruction  to  a  right,  and  the  person 
occupying  it  neglected  to  remove  after  reasonable  notice  and 
request  to  do  so,  the  house  might  be  torn  down  while  he  was 
actually  in  it  The  case  of  Meeker  v.  Van  Reneedaer  cannot  be 
tortured  into  the  support  of  the  idea  that  any  person  may  abate 
a  public  nuisance,  whether  he  has  an  interest  in  the  matter  or  not. 
There  is  nothing  in  the  case  that  warrants  such  a  doctrine.  The 
case  stands  upon  peculiar  grounds,  and  except  for  the  peculiar 
and  extraordinary  facts  of  the  case,  the  action  of  the  court  would 
have  been  wholly  unjustifiable.  The  epidemic  was  spreading 
through  the  country  with  rapid  strides,  carrying  terror  and  death 
in  its  path.  The  highest  degree  of  cleanliness  was  rendered 
absolutely  indispensable  as  a  precautionary  measore  to  prevent  its 
fearful  ravages.  This  tenement  was  in  its  occupancy  and  con* 
dition  a  direct  invitation  to  the  approach  of  the  disease.  Instant 
action  was  necessary.  Suits  to  eject  the  tenants  would  cause  delay, 
and  resort  to  such  proceedings  would  not  be  of  any  avail.  The 
mischief  would  ensue  before  the  necessary  legal  steps  were  com- 
pleted, and  the  very  purpose  of  the  law  in  conferring  this  ^*  sum- 
mary method  of  doing  himself  justice  "  would  have  been  defeated. 
The  defendant  being  a  resident  of  the  city,  and  within  the  sphere 
of  the  dangerous  effects  to  be  apprehended  from  this  nuisance, 
was  fuUy  justified  in  all  he  did. 

8eo.  738.  Barv«7  ▼.  Dewoody,  md  oUmt  oaiea  rsvtowad.— In 
JScurvey  v.  Dewoody^  the  court,  in  rendering  its  opinion 
in  the  case,  among  other  things  say,  ^'It  seems  that  any 
person  may  abate  a  common  nuisance,''  but  an  examination  of  the 
case  shows  that  no  such  question  really  arose  or  was  decided  in 

1  18  Ark.  dSSS. 
101 
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the  case.  It  is  merely  one  of  those  loose  and  careless  expressions 
which  oonrts  sometimes  make  without  thinking  that  thej  will  he 
tortured  into  the  establishment  of  a  general  doctrine.  This  was 
an  action  against  the  mayor,  common  council  and  constable  of 
DesArcfor  pulling  down  a  house  belonging  to  the  plaintifb, 
standing  in  a  thickly  settled  part  of  the  city,  which  authorized  the 
removal  of  public  nuisances  by  the  officers  who,  in  this  instance, 
committed  the  act  charged  in  the  plaintiff's  complaint.  The  court 
held  that  the  building  was  a  public  nuisance  by  reason  of  its  being 
unoccupied  by  the  plaintiff  or  his  tenants,  and  because  it  was  used 
by  others  in  such  a  way  as  to  make  it  an  annoyance  to  the  public, 
by  endangering  their  lives  and  property  by  fire.  The  defendant 
gave  the  plaintiff  notice  to  remove  the  house,  which  he  n^lected 
to  do,  and  having  given  him  the  time  specified  in  the  ordinance, 
they  went  on  in  pursuance  of  its  provisions  and  removed  the 
house.  The  court  held  that  their  action  was  legal  and  justifiable 
under  the  ordinance.  And  the  court  was  right,  because  the 
legislature  having  clothed  the  city  government  with  power  to 
provide  for  th^  removal  of  public  nuisances  Vithin  the  city  limits, 
it  was  competent  for  the  city  government  to  designate  by  ordinance 
what  officers  should  perform  the  duty,  and  they  were  protected 
in  all  they  did  within  a  reasonable  exercise  of  their  powers.  But  if 
the  removal  had  been  effected  by  private  persons,  having  no  special 
interest  at  stake,  and  whose  rights  were  in  nowise  jeopardized  by 
the  building,  it  is  quite  evident  from  the  language  of  the  conrt 
that  they  would  not  have  held  that  they  were  justified,  because 
'^  any  person  may  abate  a  public  nuisance.''  A  house,  when  it 
becomes  a  nuisance,  may  be  pulled  down,  as  well  as  a  fence,  or  a 
shed,  or  a  barn.  The  fact  that  it  is  a  house  does  not  give  it  any 
more  immunity  from  the  exercise  of  this  right  on  the  part  of 
persons  specially  injured  thereby  than  any  other  class  of  property. 
A  building  may  be  anuisance  m^^as,  whenit  is  erected  in  a  public 
place,  or  near  the  property  of  another,  and  is  in  such  a  ruinous  or 
unsafe  condition  as  to  endanger  the  safety  of  people  traveling  in 
the  highway,  or  of  other  buildings,  in  its  vicinity,'  or  when  it  is  in  a 

>  Dewey  v.  White,.  M.  &  M.  56;  Tenant  v,  Goldwin,  2  Ld.  Hay.   109S; 

MuUen  v,  St.  John,  57  N. Y.  567. 
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public  place  and  is  in  such  a  filthy  and  pestiferous  condition  that 
it  endangers  the  health  of  those  who  reside  or  have  occasion  to  be 
in  its  vicinity,^  or  when  it  is  erected  across  or  in  a  public  street^' 
or  upon  a  common  or  lands  belonging  to  the  public'  So  it  has 
been  held  that  a  building  becomes  a  nuisance  when  its  possession 
is  abandoned  by  the  owner  or  his  tenants,  and  becomes  a  resort 
for  tramps  or  vicious  or  careless  persons,  and  is  used  in  such  a  way 
as  to  become  an  annoyance  to  the  public  by  endangering  the  lives 
and  property  of  others  by  fire/  If  a  building  is  a  nuisance  of 
itself,  and  in  its  very  nature,  it  is  liable  to  demolition  for  the 
purpose  of  abating  it,  but  when  it  ia  only  a  nuisance  by  reason  of 
the  uses  to  which  it  is  devoted,  the  building  itself  cannot  be  pulled 
down,  to  stop  the  nuisance,  but  only  the  wrongful  use  can  be 
stopped/  If  a  building  is  erected  upon  public  property  under  a 
license,  and  the  license  is  exceeded,  it  becomes  a  nuisance  only  to 
the  extent  that  the  license  is,  exceeded/  The  rule  is  that,  when 
a  person  acting  under  a  license  or  limited  right,  exercises  it  in 
excess,  so  that  a  nuisance  is  produced,  and  the  nuisance  can  be 
abated  as  to  such  excess  without  stopping  the  enjoyment  of  \he 
right  altogether,  the  exercise  of  the  right  shall  not  be  stopped 
except  as  to  such  excess,^  but  if  the  nuisance  cannot  be  abated 
without  stopping  the  exercise  of  the  right  altogether,  the  exercise 
of  the  right  may  be  entirely  stopped  until  measures  have  been 
taken  that  reduce  it  within  proper  limits/  This  rule  is  well 
illustrated  by  a  Vermont  case,*  in  which  it  was  held  that,  where  an 

^  Meeker   v.    Van   Benaeelaer,    15  *  Bex  v.  Pappineaa,  3  Strange,  688 ; 

Wend.  (N.T.)  897.  Barclaj  v.  Comm.,  25  Penn.  St.  508. 

sLodie  v.    Arnold,    2    Salk.   458;  •  Taggart  z/.  Gomm.,  21  Penn.  St.  527. 

State  V.  Woodard,  28  Vt.    92 ;    State  In  this  case  a  store-hooae  was  erected 

V,  Atkinson,   24  id.  448;  Comm.  v,  on  a  part  of  the  public   alley,  and  a 

Charch,  1  Penn.  St.  106 ;  Bespublica  v,  qaeetion  arose  as  to  the  order  for  its 

Caldif  eU,  1  Dall.  (Penn.)  150 ;  Ranff  v.  abatement.   Lewis,  J.,  in  commenting 

Shonebe^er,   2  Watts  (Penn.),    28;  upon  this  qaestion,  said;  "Where  a 

Comm.  V.  Bash,  14  Penn.  St.  186.  P^y   1mm    &    license   to   erect    the 

*  Perry  v.  Fitahowe,  8  Q.  B.  757.  stractare    complained    of,    and   the 

A  commoner  has  a  right  to  pull  down  nuisance   consists   in   exceeding    his 

a  hedge,  a  gate  or  a  mil  that  obstructs  privilefe,  the  sentence    is  not  to  re- 

hifl  right.    Mason  v.    Cesar,  2  Mod.  move  the  building  altogether,  but  to 

66.     Strictly  sudh  buildinffs  are  pur-  make  it  conform  to  the  license." 

presturee.      Co.  Litt.    87,  1^.      See  ^  Tagsart  v,  Comm.,  ante. 

**  PuBFBlBBTURBS."  "  Cawkwell    V,    BusseU,  26    L.  J. 

«  Harvey  v.  De woody,  18  Ark.  252.  Exeh.  84. 

•  Beard  v.  Murphy,  87  Vt.  101. 
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upper  owner  mingled  alopfi  and  filthy  water  with  the  flnrfaoe 
water  that  flowed  from  his  premisee  to  those  of  a  lower  owner, 
the  owner  of  the  servient  estate  was  justified  in  building  an 
embankment  that  altogether  prevented  the  snrfaoe  water  from 
coming  upon  his  land.  In  an  English  case.^  Aldebson,  B., 
illustrated  this  rule  thus :  ^^  If/'  said  he,  '^  a  man  has  a  right  to 
send  dea/fi  water  through  my  drain,  and  chooses  to  send  dirty 
water,  every  pa/rtiole  of  ihs  wester  may  he  stepped  because  it  is 
dirty!^  So  if  a  land-owner  has  permitted  the  public  to  have  a 
limited  right  of  way  over  his  land,  and  the  public  authorities 
who  have  the  charge  of  streets  and  highways  enlarge  the  right, 
the  land-owner  may  reduce  this  riglit  to  its  original  limits,  and  in 
doing  so  is  justified  in  wholly  removing  any  erection  they  have 
made  thereon  although  it  in  part  rests  upon  a  part  of  the  way 
within  the  limits  of  the  license.'  But,  where  the  nuisance  can 
be  abated  without  stopping  the  exercise  of  the  whole  right,  the 
person  abating  must  be  careful  that  he  does  not  unnecessarily 
touch  upon  the  actual  rights  of  the  other  party.'    If  water,  which 


1  CawkweU  v,  BusseU,  ante.  it  inay  be  said  that  a  person  in  abating 

*  Sutclife  v.  Sorvejonii  etc.,  83  a  nalsanoe  most  do  no  more  injorf 
L.  J.,  Q.  B.  Id6.  than  is  neoeesary  toabate  the nnisanee 

*  In  Greensdale  v.  EtalUdav,  6  Bing.  to  liis  lighta.  State  e.  Moffet,  1  Greene 
879,  the  plaintiff  had  aoquired  a  pre-  (Iowa),  d47 ;  Philil>er  v.  Mataon,  14 
scriptiye  right  of  penning  back  the  Penn.  8t,  806,  but  he  is  only  liable  for 
waters  of  a  stream  by  means  of  a  dam  a  wanton  and  nnneoeasarr  injaiy. 
made  with  a  loose  board  kept  in  its  Indianapolis  v.  MUler,  27  Ind.  894 ; 
place  bj  large  stones.  The  plaintiff  Korthrap  o.  Burrows,  10  Abb.  Pr. 
having  fastened  the  board  down  with  (N.  Y.)d65 ;  In  Morrison  v.  Maiquardt, 
stakes  driven  into  the  bed  of  the  24  Iowa,  85,  where  the  grantor  of  a 
stream,  the  defendant,  who  had  rights  lot  in  the  rear  of  his  store  reserved 
on  the  same  stream,  thinking  the  the  use  of  a  privj  atanding  thereon 
stakes  unauthoriaed  bj  the  plamtiff*s  which  being  alleged  to  be  a  noiMnce, 
ancient  right,  pulled  up  both  the  the  grantor  removed,  it  was  held  thst 
stakes  and  the  board.  The  court  held  the  removal  of  the  privf  itself  not 
that  he  was  liable  in  trespass  liecanse  being  necessary  to  an  abatement,  the 
even  though  he  had  a  right  to  re-  grantor,  without  being  remitted  to  iiia 
move  the  stakes,  he  had  no  right  to  action  for  damages,  might  enforce  its 
remove  the  board.  restoration.     In  detenmning  whether 

In  Dyer  v,  Depui,  6  Whart.  (Penn.)  the  abator  had  been   guilty   of  uo- 

684,  it  was  held  that  the  mere   fkct  necessary  injury,  regard  will  be  htd 

that  a  person  who  had  the   right  to  to  the    nature   of    the  injury,    the 

maintain  a  dam  at  a   certain  height  character  of  the  property  and  all  the 

had  raised  it  higher  than  he  had    a  attending       circumstances.         Indi- 

right  to  have  it,  did  not  justifv  one  aBK>oli8 «/.    Miller,  ante.    In  Graves 

who  was  preittdiced  thereby  in  re-  v.  Shattuck,  85  N.   H.  257,  where  it 

moving  the  wnole  dam,  but  that  he  was  held  that  a  person  whose  property 

should  restrict  himself  to  the  removal  was  imperiled  by  moving  a  building 

of  that  part  of  it  which  was  in  excess  might  resort  to  all  the  force  necessary 

of  the  owner's  right,  and  generally,  to  protect   his    property    therefrom. 
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would  not  otherwise  flow  upon  one's  land,  is  tnmed  upon  it  by 
means  of  embankments,  ditches  or  otherwise,  or  if  a  water-oonrse 
is  diverted  so  that  water  which  would  naturaUj  go  upon  one's 
land  is  prevented  from  going  there,  the  person  injured  may  enter 
upon  the  premises  of  a  third  person  who  had  no  hand  in  the 
erection  of  the  nuisance  to  abate  the  same  if  necessary,  but  he 
must  be  careful  that  in  doing  so  he  does  no  unnecessary  injury/ 
In  no  case,  as  the  law  now  stands  in  this  country,  can  a  person 
who  is  not  damnified  by  a  public  nuisance,  and  then  only  to  the 
extent  necessary  to  secure  his  rights.'  The  case  of  Dewey  v. 
WhiJt^  was  an  fustion  of  trespass  against  the  defendants, 
who  were  firemen,  for  pulling  down  a  stack  of  chimneys 
in  the  vicinity  of  a  conflagration,  whose  condition  was  such 
as  to  endanger  the  safety  of  those  engaged  in  extinguishing 
the  fire,  the  defendants  among  the  rest.  The  court  held  that  the 
chimneys  in  the  conditioA  in  which  they  were,  and  under  the 
circumstances,  were  a  nuisance,  and  that  the  defendants  were 
justified  in  pulling  them  down.  This  is  clearly  within  the  rule, 
for  any  thing  which  endangers  the  safe  passage  of  people  along  a 
public  street  is  a  mixed  nuisance.  It  may  or  it  may  not  inflict 
actual  injury  and  damage  upon  a  person  exercising  his  right  of 
passing  along  the  street,  but  every  person  has  a  right  to  absolute 
safety  in  that  respect,  and  every  thing  clearly  in  violation  of 
that  right  may  be  abated,  upon  the  principle  that  a  person 
need  not  wait  until  the  damage  is  actually  inflicted,  where  the 
injury  involves  the  safety  of  one's  life  or  person.  Such  a 
nuisance  violates  the  rights  of  individuals  as  well  as  of  the 
public,    as   much    as    an    actual    obstruction    of   a   highway. 

Sso.  739,  BmrnliamT.  HotohWw  reviewed.  —  In  Bvo'nhwm  V.  Hotchr 

kiwj*  Williams,  0.  J.,  says :  '^  We  consider  it  well  settled  that  a 

but  that  where  there  is  time  and  op-    injury,    the   law   will    not  justify  a 
portunitj  for  the  Interposition  of  a    summary  resort  to  force, 
proper  legal  remedy  to  prevent  the 

1  BoUe  V,  Whyte,    L.    R.,  8  Q.  B.  70 ;  Brown  v.   Perkins,  ante;  Comm. 

286.  V,  Bush,  14  Penn.  St.  186. 

*  Hubbard  v,  Deminff,21  Conn.  866;  *  Moody  &  Malkins,  66. 

Rung  e.  Shoneberffer»  2  Watts  (Penn.),  *  14  Conn.  811. 
28 ;  Arundel  v.  McCulloch»  10   Mass. 
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common  nnifiance  may  be  abated  by  any  person,"  but  when  we 
come  to  examine  the  authoritieB  to  which  he  ref  ere  as  settling  this 
point,  we  find  that  the  foundation  upon  which  he  predicates  his 
statement  is  a  mere  rope  of  sand,  and  that  the  court  in  this  case 
directly  and  positively  decides  that  a  private  person  cannot  abate 
a  public  nuisance.  He  says  that  Lord  Hale  says,  ^'  Any  man  may 
justify  the  removal  of  a  common  nuisance  either  by  land  or  water, 
because  every  man  is  concerned  in  it."  He  then  refera  to  Jofnes 
V.  Haywa/rd^^  which  was  a  case  where  a  new  gate  was  erected 
across  a  highway,  completely  blocking  travel  over  it.  The  de- 
fendant cut  it  down,  and  the  court  held  that  it  was  a  nuisance, 
and  that  the  defendant  was  justified  in  removing  it,  although  the 
court  were  divided  upon  this  question,  and  the  act  was  only 
justified  by  a  bare  maj^ty  of  the  judges.  Lod^  v.  AmJ,^ 
also  referred  to  by  him,  was  a  case  where  the  plaintifE  had  erected 
a  house  across  the  highway  so  as  to  entirely  prevent  travel  over 
it,  and  the  defendant  tore  it  down,  and  in  doing  so  the  material 
fell  into  the  sea.  The  court  held  that  no  action  would  lie  f 6r  the 
damage.  Hawkins'  P.  C,  vol.  1,  chap.  76,  §  61,  is  also  referred 
to  as  sustaining  his  position.  The  section  referred  to  is  as  follows : 
'^  In  wJuU  mcmner  all  other  annoyamoes  dbstrucUng  the  highway 
are  to  be  removed,  it  seems  clear  that  by  the  common  law  any  one 
may  ab<Ue  a  nuisance  to  a  highway,  and  to  remove  the  materials, 
but  not  to  convert  them  to  his  own  use."  And  JSart  v.  Mayor 
of  AThamy^  which  is  also  referred  to,  decided  no  such  point.  The 
statement  in  that  case  relied  upon  is  a  mere  dictm/m,  and  was  not 
accepted  by  the  court,  and  the  authorities  referred  to  by  Senator 
Edmunds  in  support  of  the  position  do  not  at  all  warrant  the 
dicta. 

These  are  all  the  authorities  referred  to  by  the  court,  from 
which  the  learned  judge  makes  the  sweeping  assertion  that  ^^  a 
common  nuisance  may  be  abated  by  any  person."  It  will  be  seen 
that  in  every  case  referred  to  by  the  court,  there  was  a  total 
obstruction  of  the  highway.  In  Ja/mes  v.  Sayward^  by  a  gate 
unlawfully  continued.  In  Lodie  v.  Arnold',  a  house  built  across 
the  highway,  and  in  actions  for  damages  against  the  persons  who 

^  dro.  Gar.  184.  *  9  Wend.  571. 

«2  SaUL.  45a 
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abated  the  obBtmctions,  the  court  held  that  the  persons  making 
the  removalfi  were  justified,  because  they  were  obstructions  to 
public  travel,  and  the  private  rights  of  the  parties  abating  them. 
The  section  quoted  from  Hawkins  does  not  in  anj  measure 
sustain  the  general  position  of  the  court,  except  in  cases  of  actual 
obstruction  to  a  highway,  and  then  the  assumption  is,  that  the 
person  who  takes  the  pains  to  remove  the  nuisance  is  himself 
obstructed,  and  all  these  authorities  relate  entirely  to  nuisance 
existing  in  highways.  But  aside  from  this  general  error  into 
which  the  court  fell,  and  that  without  meaning  to  extend  the 
application  of  the  principle  beyond  the  class  of  obstructions  with 
which  it  was  dealing,  the  court  adopted  the  rule  that  in  order  to 
justify  the  defendant  in  his  action  in  the  premises,  even  though 
he  was  acting  under  the  direction  of  the  officers  who,  by  law,  had 
charge  of  the  repairs  of  the  highway,  he  must  show  that  the 
obstruction  was  a  nuisance,  and  that  it  actually  obstructed  the 
highway  and  rendered  it  less  commodious  for  the  purposes  of 
travel.  It  can  hardly  be  said  that  this  case,  or  any  of  those 
referred  to  therein,  furnish  very  good  authority  for  the  broad  doc- 
trine fraught  with  such  dangerous  consequences  that  a  common 
nuisance  may  be  abated  by  any  person.  And  again,  it  will  be 
observed  that  the  judgment  of  the  court  was  in  direct  conflict  with 
this  doctrine.  For  any  obstruction  of  a  highway  or  encroachment 
thereon,  whether  it  amounts  to  an  actual  obstruction  or  not,  is  a 
public  nuisance,  and  indictable  as  such,  for  the  public  is  entitled 
to  the  whole  highway  in  its  whole  length  and  breadth,  and  he 
who  encroaches  thereon  encroaches  upon  a  public  right,  and  is 
guilty  of  a  nuisance.^  Therefore,  if  a  public  nuisance  may  be 
abated  by  any  person,  it  was  competent  for  the  defendant  to  abate 
the  nuisance,  for  the  abatement  of  which  the  court  says  he  had 
no  justification  or  excuse.  The  truth  is,  the  court  said  what  it 
did  not  mean.  It  intended  simply  to  express  the  general  doctrine 
that  any  person  who  is  injured  by  a  public  nuisance  may  abate  it, 
and  its  decision  is  in  consonance  with  this  view,  and  cannot  be. 
upheld  upon  any  other  ground.  It  is  true  that  the  court  labors 
to  establish  the  doctrine  that  eveiy  encroachment  upon  a  highway 

1  State  V.  Atkinson,  24  Vt.  448. 
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IB  not  a  noifiance,  and  that  the  question  of  annisanoe  or  not  is  for 
the  jury.  But  here  the  court  falls  into  an  error,  for  an  encroach- 
ment upon  a  highway  isjper  ae  a  nuisance,  and  it  is  only  when  the 
question  of  reasonableness  and  necessity  are  raised  that  the  jury 
is  to  determine  whether  the  use  is  a  nuisance.  It  could  hardly 
be  claimed  that  the  erection  of  a  wall  in  the  limits  of  a  highway 
is  a  necessary  or  reasonable  use  of  the  highway,  audit  was  simply 
ridiculous  for  the  court  to  leave  the  question  to  the  juiy,  whether 
such  a  use  of  the  road  was  a  nuisance.  Whon  a  man  is  indicted 
for  erecting  a  nuisance  upon  the  highway,  by  blocking  or  ob- 
structing the  same  with  his  horses  and  carts,  the  question  may 
fairly  arise  to  be  determined  by  the  jury,  whether  the  use  was 
unreasonable  and  consequently  a  nuisance,  for  such  an  obstruction 
is  only  temporary,  and  arises  out  of  the  ordinary  uses  in  which 
the  road  is  used.  But  where  a  permanent  erection  is  made  within 
the  limits  of  a  highway,  the  question  of  reasonableness  or  neces- 
sity cannot  arise,  and  there  can  be  no  justification  or  excuse  for 
the  same,  consequently  no  question  for  the  jury  except  to  find  the 
fact  of  encroachment  To  illustrate  the  idea,  the  court  notices  the 
case  of  a  highway  running  along  the  edge  of  a  precipice,  and  says 
that  it  could  hardly  be  claimed  that  a  fence  erected  within  the 
limits  of  a  highway  at  such  a  point  would  be  a  nuisance.  In 
such  a  case  it  would  be  the  duly  of  the  authorities  to  protect  the 
public  against  the  danger  incident  to  such  an  exposure  in  a  high- 
way, and  it  may  fairly  be  said  that  a  road  left  unprotected  at  such 
a  point  by  suitable  guards,  would  be  a  nuisance  itself,  and  indict- 
able as  such,  and  if  the  public  failed  to  perform  its  duty  to  the 
public,  it  is  possible  that  it  would  be  no  offense  for  an  individual 
to  perform  it  for  them.  It  would  be  an  act  to  prevent  rather 
than  create  a  nuisance,  for  the  public  safety  requires  the  erection 
of  some  guard  at  such  a  point,  and  as  that  is  the  paramount  law, 
it  would  seem  that  it  would,  although  this  is  by  no  means  certain, 
and  upon  the  authority  of  some  cases  might  be  regarded  as 
doubtful.  The  intent  with  which  the  act  is  done  is  not  the  ques- 
tion, and  if  the  act  is  unlawful,  it  is  no  defense  to  say  that  the 
public  good  is  thereby  subserved.  In  Bex  v.  Wwtd^  it  was  held, 
in  overruling  the  case  of  Reso  v.  RuaaeU^  that  it  is  no  defense  to 

MAd.  &E.  884. 
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an  indictment  for  an  obetrnction  of  a  navigable  river,  that  the 
obetmction  is  actually  to  the  advantage  of  the  public,  and  the 
same  doctrine  is  held  in  Regvna  v.  Betta}  and  in  Sex  v.  WatUj^ 
80  in  Works  v.  JtmcUon  JS.  S,  Co.y*  so  in  JReapuUica  v.  OcHd- 
weUy*  the  court  held  that  it  was  no  defense  to  an  indictment  for 
an  obstruction  of  a  public  navigable  stream,  that  it  was  a  public 
advantage.  It  instances  the  case  of  ornamental  trees  planted 
within  the  limits  of  a  highway,  and  asks  if  they  are  necessarily 
nuisances  ?  Strictly  speaking,  there  can  be  no  doubt  but  that  a 
person  may  be  indicted  for  setting  them  there,  even  though  they 
are  not  an  actual  obstruction.  Such,  at  least,  was  the  case  at 
common  law,  and  by  the  statute  of  Westminster,  chapter  5,  it  was 
provided  that  no  shade  or  ornamental  tree  should  be  planted 
within  two  hundred  feet  of  the  center  of  a  highway  leading  from 
one  market  town  to  another,  and  it  was  also  made  the  duty  of 
every  land-owner  to  keep  the  branches  of  his  shade  trees  lopped 
so  that  they  should  not  extend  over  the  road  and  interrupt  travel. 

Sec.  740.  No  pnbllo  rndsaiuM  oaa  be  abated  by  priTate  penoiiB.  —  No 

man  has  a  right  to  abate  a  purely  public  nuisance.  A  purely 
public  nuisance  is  one  that  affects  public  rights  merely,  and 
does  not  damage  one  individual  member  of  the  community 
more  than  another.  Principal  among  such  nuisances  are  those 
which  merely  affect  the  morals  of  the  community,  and  arise 
from  the  improper,  immoral,  indecent  and  unlawful  acts  of 
a  person.  Thus  a  liquor  store  where  liquor  is  sold  contraiy  to 
law,  is  a  purely  public  nuisance,  but  no  person  would  be  justified 
in  tearing  down  the  store,  or  demolishing  the  furniture,  fixtures 
or  implements  used  thereiu,  or  destroying  the  liquor.* 

So  a  disorderly  house  is  strictly  and  j^er  se  a  public  nuisance, 
but  the  only  remedy  by  which  to  arrest  its  evil  influences  is  by 
an  appeal  to  the  law  to  stop  the  unlawful  use.* 

>  16  Q.  B.  1083.  Y.  d97 ;  Moody  v,  Sapervisors,  46  Barb. 

*  Moodj  it  M.  281.  (K.  T.  S.  G.)  659;  Gray  «.   Ajres,  7 

s  5  McLean,  425.  bana  (Ey.)>  875 ;  Shaubut  o.  St.  Paul 

« 1  DaU.  160.  B.  R.  Co.,  21  Biinn.  502. 

»  Blodgett  V.  STTMUBe,  86  Barb.  (N.  'Ely  t/.  Sapervieora,  86  N.   Y.  287  ; 

Y.)  629;  Brown  v.  Perkins,  12  Gray  Welch  «.  StoweU.  2  Doag.  (Mich.)  882. 

(Mass.),  89 ;  Ely  v,  Supervlflore.  86  N. 
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So  a  gaming  house  is  a  public  nuisance,  and  all  the  implemeuts 
used  there,  but  however  disastrous  their  efifects  may  be  to  society, 
there  is  no  legal  method  by  which  to  suppress  them,  except  by 
public  prosecution.  And  this  is  the  rule  in  reference  to  all  merely 
public  nuisances. 

Again,  when  a  person  invades  a  public  right,  as  by  an  erection 
in  a  navigable  stream,  or  by  placing  any  thing  in  a  public  hi^- 
way,  navigable  stream,  or  on  lands  to  which  the  State  has  a  title, 
it  is  a  public  nuisance  purely,  unless  it  at  the  same  timeobstmcts, 
hinders  or  invades  unreasonably  some  private  right,  and  no  per- 
son can  abate  this  nuisance  of  his  own  motion,  unless  it  injures 
him  by  violating  a  clear  and  well-defined  right  Thus  in  Mayor 
of  Colchester  v.  Brooke^  which  was  an  action  for  injuring  the 
plaintiffs  oyster  beds  in  the  river  Colne  by  improper  navigation. 
The  defendant  pleaded  that  that  part  of  the  river  was  a  public 
navigable  river,  and  a  public  highway  for  all  the  king's  subjects. 
It  appeared  that  the  defendant's  vessel,  in  passing  up  the  river  at 
a  place  called  the  Hound,  grounded  on  an  oyster  bed,  claimed  by 
the  plaintiffs  as  their  property,  and  did  considerable  damage.  The 
tide  was  in  the  "  dead  o'  the  neaps  "  (being  a  condition  of  the  tide 
incident  half  way  between  the  new  and  old  of  the  moon)  and  as 
the  vessel  would  be  unable  to  pass  for  two  days,  the  crew  left  her 
and  went  ashore.  The  vessel  being  improperly  anchored,  shifted 
her  position  when  the  tide  rose  and  grounded  in  another  place 
and  did  new  damage  to  the  oyster  bed.  The  jury  found,  under 
the  direction  of  the  court,  that  there  was  no  negligence  in  the 
first  instance,  but  that  there  was  great  negligence  in  the  second. 
And  the  court  of  Queen's  Bench  held  that  the  defendants  were 
liable  for  the  damage,  although  the  oysters  were  placed  in  the 
channel  of  a  public  navigable  river  so  as  to  create  a  public  nuis- 
ance. The  court  said,  that  a  person  navigating  a  river  was  not 
justified  in  damaging  such  property  by  running  his  vessel  against 
it  if  he  had  room  to  pass  without  doing  so,  for  an  individual  may 
not  abate  a  public  nuisance  if  he  is  in  no  otherwise  injured  by  it 
than  as  one  of  the  public*    Lord  Denmak,  Oh.  J.,  said  :  "  How- 

^  7  Q.  B.  889.  an  injury  to  the  plainUffs  ojster  beds 

'  In    the    BCayor   of   Colchester    v,    in  a  river  by  improper  navigation  of 

Brooke,  ante,  a  dedaration  charging    the  defendant's  veBsel  contained  tfaa 
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ever  wrongful  the  act  of  the  plaintiflE  may  have  been,  yet  as  the 

defendant  sustained  no  special  inconvenience  therefrom,  he  cer- 
tainly could  not  be  justified  in  willfully  mf ringing  upon  the  beds 
and  destroying  the  oysters  even  for  the  purpose  of  abating  a 

following  averments :  That  the  plaint-  to  the  circamstances  of  each  river,  are 
ifib  were  lawfully  poeBessed  of  oyster  neceasarv  for  the  convenient  passage 
beds  situate  in  the  river  and  covered  of  vessels  along  the  channel.  It  is 
with  water ;  that  defendant  was  pos-  therefore  no  excess,  if  a  vessel  which 
sessed  of  a  ship  of  a  certain  size  and  cannot  reach  her  place  of  destination 
draught  then  navigating  the  said  river  in  a  single  tide  remains  aground  till 
under  the  managen^ent  of  defendant's  the  tide  serves ;  although,  by  custom 
servants ;  that  the  tide  ^bbed  and  or  agreement,  a  fine  may  be  payable 
flowed  in  that  part  of  the  nver  ,  and  to  the  lord  of  the  soil  for  such  ground- 
that,  at  certain  periods  and  states  of  ing.  If  property  (as  oysters)  are 
the  tide  there,  the  depth  of  water  placed  in  the  channel  of  a  public 
covering  the  said  ovster  beds  was  in-  navigable  river  so  as  to  create  a  public 
Bofficient  to  float  the  said  ship,  "as  nuisance,  a  penon  namgoHng  U  not 
the  defendant  and  h\s  8a4d  servants  be-  yusUfled  in  damaging  such  property  by 
fore  and  at  the  time  of  the  committing"  running  his  vessel  against  it,  if  he  has 
etc,,  "  weU  knew.'*  It  was  held  that  room  to  pass  vnthout  so  doing ;  for  an 
this  was  not  equivalent,  after  verdict,  individuiu  cannot  abate  a  nuisance  if 
to  a  formal  allegation  of  notice  to  the  he  is  no  otherwise  injured  bv  it  than 
defendant  that  Uie  oyster  beds  existed  as  one  of  the  public  And,  therefore, 
and  were  liable  to  be  injured  by  at-  the  fact  that  such  property  was  a 
tempting  to  pass  over  them  at  the  nuisance  is  no  excuse  for  running  upon 
times  mentioned.   To  a  count  alleging  it  negligently. 

that  the  plaintifls  were  possessed  of  A  corporation,  which  had  an  imihe- 

oyster  beds  in  a  part  of  the  nver,  and  morial  right  to  the  oyster  fishery  m  a 

the  defendant  of  a  vessel  thereon,  and  navigable  river,  to  be  managed  by  cer- 

that  he  navigated  the  vessel  over  the  tain  functionaries  and  courts  of  the 

said  part  so  negligently  and  at  such  corporation,  became,  in  1740,  by  the 

unseasonable  and  improper  times  and  ouster    of   several   of   its    members , 

states  of  the  tide  that  she  struck  the  unable  to  continue  itself,  or  to  carry 

bottom  of  the  said  part  of  the  river  on  the  management  of   the  fishery. 

and  injured  the  oyster  beds ;  thede-  In  1768,  the  corporation  was  re-inoor- 

fendant  pleaded :  That  the  said  part  porated   by    charter,   under    the  old 

of  the  said  river,  before  and  at  the  name,  and  the  charter  ratified,  con- 

time  when,  etc.,  was  open  to  the  sea,  firmed  and  restored  to  it  all  fisheries, 

and  within  the  flux  and  reflux  of  the  etc.     Held  that,  there  having  been  no 

tide,  and  was  a  public  navigable  river  actual   dissolution,    the  fishery    had 

and  the  queen's  highway  for  all  her  never  come  to  the  Crown,  and  would 

subjects,  with  their  ships  and  vessels,  therefore  be  in  the  corporation  as  it 

"  to  navigate,  sail,  pass  and  repass  in,  existed  under  the  new  cnarter. 

upon,  through,  over  and  aJUmg  the  same  Whether,  if  the  fishery  had  come 

and  aU  parts  thereof  everv  year  and  at  to  the  Grown,  it  could  (after  Magna 

all  times  of  the  year,  and  at  aU  times  Charta)  have  been  re-granted  by  char- 

and  states  of  the  tide,^*  at  their  free  ter,  qiieBre.      The    corporation,   by  a 

will,  etc.     field,  after  verdict,  a  suffi-  written  document,  purporting  to  be  an 

dent  plea  m  denial  of  having  navl-  order  of   a  court  of  the  corooration 

gated  at  unseasonable  and  Improper  held  for  the  conservancy  of  tne  fiah- 

times ;  though  it  might  have  been  bad  ery,  granted  a  license  to  certain  dredg- 

on  special  demurrer,  as  argumentative,  ermen  to  dredge  and  take  the  ojBteiB 

The  liberty  of  passage  on  a  public  during  the  oystei  season.    Held,  that 

navigable  river  is  not  suspended  when  this  did  not  operate  as  a  demise  of  the 

the  ude  is  too  low  for  vessels  to  fioat.  fishery  putting  the  corporation  out  of 

Tne  public  right  in  this  respect  m  possession, 
eludes  all  such  rights  as,  with  relation 
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public  nnifiance,"  and  he  further  adds :  ^^  It  is  very  important  for 
the  sake  of  the  pablic  peace  and  to  prevent  oppression,  even  on 
wrong-doers,  not  to  confound  common  with  private  nuisances  in 
this  respect.  In  the  case  of  private  nuisances,  the  individual  ag- 
grieved maj  abate  it,^  so  as  he  commits  no  riot  in  doing  it,  and  a 
public  nuisance  becomes  a  private  one  to  him  who  is  specially 
and  in  some  particular  way  inconvenienced  thereby,  as  in  the  case 
of  a  gate  across  a  highway  which  prevents  a  traveler  from  passing 
and  which  he  may  therefore  throw  down;  but  the  ordinary 
rem'edy  for  a  purely  public  nuisance  is  by  indictment,  and  each 
individual,  who  is  only  injured  as  one  of  the  public,  can  no  more 
proceed  to  abate  than  he  can  bring  an  action." 

In  a  more  recent  case,  that  of  Dimes  v.  Pe&ey^  Lord  Camp- 
bell, Ch.  J.,  says :  '^  It  is  fully  settled  by  the  recent  cases  that  if 
there  be  a  nuisance  in  a  public  highway,  a  private  individual  can- 
not, of  his  own  authority,  abate  it,  unless  it  does  him  a  special  in- 
jury, and  then  only  to  the  extent  necessary  to  enable  him  to 
exercise  his  right  of  passing  over  the  highway.  And  we  clearly 
ttunk  he  cannot  justify  doing  any  damage  to  the  property  of  in- 
dividual  who  have  improperly  placed  the  nuisance  there  if  avoid- 
ing it  he  could  have  passed  on  vrith  reasonable  convenience." 

In  a  recent  case  in  Pbnnsylvania,*  the  defendant,  who  was  the 
owner  of  a  boat  navigating  a  stream,  ran  into  a  net  set  in  a  pri- 
vate fishery.  The  court  held  that,  if  the  captain  by  reasonable 
care  could  have  avoided  the  net  he  was  bound  to  do  so,  and  that, 
while  it  was  true  that  the  rights  of  navigation  are  superior  to  the 
rights  of  fishery,  yet,  if  the  nets  did  not  operate  as  an  obstruc- 
tion to  the  vessel,  the  defendant  was  not  justified  in  destroying 
or  Injuring  it. 

The  general  understanding  as  to  the  law  in  this  respect  in 
England  in  early  times,  may  probably  be  better  gatliered  from 
Blackstone's  Commentaries  than  from  any  other  source.  In 
volume  3,  page  5,  he  says :  '^  If  a  new  gate  be  erected  across  a 
highway  which  is  a  common  nuisance,  any  of  the  king's  subjects 
pasainq  that  way  may  cut  it  down  and  destroy  it."  On  page  6, 
in  spelling  of  the  redress  of  private  wrongs  by  the  act  of  parties, 

1 3  Bl.  Com.  5.  '  Cobb  v.  Bennett,  75  Penn.  St.  898. 

'  15  Q.  B.  276. 
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he  says :  '^  Such  nnisanoes  may  be  abated,  that  is,  taken  away  or 
removed  by  the  act  of  the  party  aggrieved  thereby,  so  as  he  com- 
mits  no  riot  in  doing  it."  And  he  proceeds  to  illustrate  the  text 
by  giving  instances  in  which  this  summary  method  may  be 
resorted  to  as  well  as  the  reason  therefor.  He  instances  the  case 
of  a  house  which  stops  up  ancient  lights;  a  new  gate  placed 
across  the  highway,  and  he  says  the  reason  why  the  law  allows 
this  private  and  summary  method  of  doing  one's  self  justice,  is 
because  injuries  of  that  kind  which  obstruct  and  annoy,  such 
things  as  are  of  daily  occurrence  and  use,  require  an  immediate 
remedy  and  cannot  wait  for  the  slow  progress  of  the  ordinary 
forms  of  justice.  In  volume  2,  page  360,  of  Lily's  Begister, 
published  in  1720,  the  learned  author  says :  ^'  Nuisances  are  either 
public  or  private.  Public  is  where  any  thing  is  erected  in  the 
king's  highway,  which  any  man  may  remove  or  the  party 
may  be  indicted  for  it.  But  private  nuisance  is  where  any 
man  stoppeth  his  neighbor's  lights,  or  annoys  him  in  any  other 
manner.  An  action  on  the  case  or  an  assize  of  nuisance  lies 
against  the  tartfeoBor.  A  common  nuisance  may  be  abated  or 
removed  by  those  persons  who  ar6  prejudiced  by  it  Pasch.  28, 
Car.  B.  B.,  and  they  are  not  compelled  to  bring  actions  to  remove 
them."  Here  then  we  find  that  as  early  as  1719  (when  this  work 
was  written),  it  was  understood  as  the  law  in  England  that  a 
common  nuisance  could  be  abated,  not  by  any  person,  but  only 
by  a  person  who  was  prejudiced  by  it,  and  also  that  in  order  to 
warrant  a  peiBon  in  removing  such  a  nuisance  he  must  be  pre- 
judiced  by  it 

In  Broom's  Commentaries  on  the  Common  Law  (4th  ed.,  p.  222), 
the  learned  author  says :  ^'  In  regard  to  the  abating  of  a  public 
nuisance  it  is  laid  down  that  if  a  new  gate  be  erected  across  a 
public  highway  which  is  a  common  nuisance,  any  of  the  king's 
^vA>]ec\B  passing  that  v)ay  may  remove  it.  But  the  cases  show 
that  to  justify  a  private  individual  in  abating  on  his  own  authority 
such  a  nuisance,  it  must  appear  that  it  does  him  a  special  injury, 
and  he  can  only  interfere  with  it  as  far  as  may  be  necessary  to 
exercise  his  right  of  passing  along  the  highway  with  reasonable 
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convenience,  and  not  because  the  obstmction  happens  to  be 
there."* 

That  the  courts  never  intended  to  give  anj  unwarranted  lati- 
tude to  individuals,  by  which  this  method  of  summarj  justice 
could  be  construed  into  a  license  to  anj  person,  whether  from 
motives  of  malice  or  a  spirit  of  mischief,  to  prey  upon  the  prop- 
erty of  another  who  was  a  wrong-doer  even,  but  intended  to 
restrict  its  exercise  to  cases  of  actual  infringement  of  rights,  and 
then  only  to  the  extent  necessary  to  secure  a  reasonable  exercise 
of  the  right,  is  evident  from  all  the  early  cases  that  are  intel- 
ligibly reported.  Thus  in  Cooper  v.  ila/rshaU^  it  was  expressly 
held  that  a  man  had  no  right  to  abate  any  more  of  a  nuisance 
than  was  necessary  to  secure  his  right,  because  when  that  was 
done  the  thing  as  to  him  ceased  to  be  a  nuisance. 

In  Rex  V.  Pappmeau^  Beykolds,  J.,  says,  "  that  if  any  neigh- 
bor builds  his  house  too  high,  by  which  any  ancient  lights  are  stop- 
ped, I  shall  not  take  down  the  whole  house,  but  only  so  much  as 
ipakes  it  too  high."  Here  we  have  the  whole  law  upon  this  sub- 
ject in  a  nut-sheU.  No  person  shall  abate  any  more  of  a  nui- 
sance than  is  necessary  to  secure  his  rights,  for  when  that  is  done 
the  thing  as  to  him  ceases  to  be  a  nuisance.  The  fact  that  the 
public  may  have  further  redress  by  way  of  indictment  or  other- 
wise is  no  concern  of  his. 

The  law  will  protect  the  rights  of  the  public,  and  frimish  ade- 
quate remedies  for  the  redress  of  all  its  grievances. 

In  the  case  of  Harrower  v.  JSitson^*  which  was  an  action  of 
trespass  for  removing  a  fence  which  had  been  built  by  the  plaintiff 
within  the  actual  limits  of  a  highway ;  although  as  to  whether  it 
was  so  built  as  to  operate  as  an  obstruction  to  public  travel  does 
not  appear  the  judge  on  the  trial  at  the  circuit  was  requested  to 
charge  the  jury,  1st.  "  That  a  mere  encroachment  on  the  road 
by  the  fence  did  not  authorize  the  removal  of  the  fence  by  the 

1  Dimes  v.  Petlej,  15  Q.  B.   276;  Mass.  148;  Hopkins  v.  Ciombie,  4  K. 

Bridge  v.  Grand  Junction  Railroad  Co.,  H.  620 :  Gatea  o.  Blinooe.  2  DanajKy.)* 

8  Meee.  &  W.  244 ;  Boberts  «.  Boae,  1  108 ;  Runff  «.  Shonenberger,  2  Watts. 

L.  R.  Ezch.  82  ;  Bateman  v.  Black,  18  23  ;  Arundel  o.  McCullocb,  10  Maas. 

Q.   B.    870 ;    Mayor  of  Colchester  v.  70  ;  Rogers  v.  Rogers,  14  Wend.    181 

Brooke,17  id.  889;  Hubbard  o.  Deming,  *  1  Burr.  260. 

21   Conn.  866;   MolFet   «.  Brewer,  1  <2  Strange,  668. 

Grene  (Iowa),  848 ;  Wales  v.  Stetaon,2  «  87  Barb.  (N.  T.  B.  0.)  801. 
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defendants,  unless  it  hindered,  impeded  or  obstmcted  the  nse  of 
the  road  by  the  public."  The  judge  refused  to  charge  as  requested, 
and  a  verdict  being  rendered  for  the  defendants,  the  case  was 
taken  to  the  Supreme  Court  where  Allen,  J.,  delivered  an  able 
and  exhaustive  opinion,  in  which  he  conclusivelj  establishes  the 
doctrine  that  a  private  party  cannot  lawfully  abate  a  public  nui- 
sance, unless  it  operates  as  a  special  injury  to  him,  and  then  not 
to  a  greater  extent  than  is  necessary  to  secure  the  reasonable 
exercise  of  his  right.  The  same  question  was  subsequently  raised 
in  ChriffiOi  v.  McCullwm^  which  was  an  action  for  taking  down 
a  fence.  The  defendant  in  this  case  justified  upon  the  ground 
that  the  fence  was  in  the  highway,  and  that  he,  being  the  sole 
road  commissioner  of  the  town  of  Pike,  in  which  the  trespass  was 
committed,  caused  the  fence  to  be  removed.  The  judge  at  the 
circuit  charged  the  jury  that  if  the  fence  was  within  the  limits  of 
the  highway,  the  defendant  was  justified  in  removing  it,  if  in  so 
doin£i:  he  did  no  imnecessary  damas^.  Also,  that  if  the  fence  was 
any^  of  the  highway/any  oS  had  a  right  to  remove  it, 
whether  it  was  any  annoyance,  inconvenience  or  interruption  to 
travel  or  not.  The  case  went  to  the  Supreme  Court  on  exceptionSi 
and  Mabvin,  J.,  delivered  the  judgment  of  the  court  in  a  masterly 
opinion,  in  which  he  entered  into  a  thorough  review  oi  the  cases 
both  in  this  country  and  England,  and  sustained  the  doctrine  of 
the  court  as  laid  down  in  Ha/rrower  v.  JSitson^  ante^  to  its  fullest 
extent.  After  an  exhaustive  examination  of  the  case,  he  sums  up 
the  doctrine  of  the  court  as  follows  : 

'^  Having  ascertained  what  constitutes  a  nuisance,  public  or 
private,  and  also  having  considered  the  remedies,  it  seems  clear 
to  my  mind. 

"  1st.  That  every  encroachment  to  a  highway  is  not  a  nuisance. 

^^  2d,  That  that  which  is  exclusively  a  common  or  public  nui- 
sance cannot  lawfully  be  abated  by  the  private  acts  of  individuals. 
The  remedy  is  an  indictment  —  a  criminal  prosecution,  unless  the 
statute  has  provided  some  other  remedy. 

'^  3d.  A  private  nuisance  may  be  abated  by  the  party  ag- 
grieved. 

^^  4th.  A  nuisance  may  be  both  public  and  private.     In  such  a 

I  46  Barb.  (N.  Y.  S.C.)661. 


816  ABATSKKirr  of  Ptjbuo  Ntjisanobb 

case  the  public  may  proceed  by  mdictment  to  abate  it  and  pmuflh 
its  authors,  or  those  individuals  to  whom  it  is  a  private  nui- 
sance, by  means  of  its  being  especially  inconvenient  and  annoying 
to  them,  or  that  they  who  are  in  some  particular  wiy  incommoded 
thereby,  may  of  their  own  act  abate  it"  Then  he  proceeds  to 
state,  ^^  as  the  learned  judge  held  in  this  case  (at  the  cu-coit)  that 
every  encroachment  upon  a  highway  is  a  nmsance,  in  my  judg- 
ment he  erred.  If  the  evideuce  had  tended  to  prove  facts  which 
constitute  a  nuisance,  and  the  question  of  a  nuisance  was  material 
in  the  case,  it  should  have  been  submitted  t<o  the  jury,  unless  the 
encroachment  was  such  as  to  coustitute  a  private  as  well  as  public 
nuisance,  the  defendants  were  not  justified  in  removing  the  fence. 
It  would  be  an  alanmng  doctrine  that  all  persons  who  are  by 
their  fences  encroaching  upon  the  highway,  are  liable  to  have  their 
fences  thrown  down  at  any  time  by  conunissicmers  of  hi^waysor 
other  persons.  I  have  endeavored  to  show  that  there  is  no  au- 
thority for  this  coumion  law.  The  remedy  on  the  part  of 
commissioners  is  by  statutes,  which  are  quite  ample  to  protect  the 
pubUc." 

I  have  referred  to  these  cases  relating  to  nuisances  upon  high- 
ways, to  illustrate  the  general  doctrine  of  the  courts  relative  to 
the  rights  of  individuals  upon  their  own  motion  to  abate  a  public 
nuisance,  because  in  cases  of  this  character,  they  have  given  a 
wider  latitude  to  individual  action  than  in  any  other,  and  because 
such  cases  embrace  the  doctrine  in  its  broadest  and  most  extreme 
sense.  And  it  is  certain,  that  if  no  person  who  is  not  specially 
injured  by  an  obstruction  in  a  public  highway  may  remove  it, 
then  no  person  who  is  not  specially  and  materially  injured  by  any 
other  public  nuisance,  such  as  arises  from  the  use  to  which  prop* 
erty  is  devoted,  producing  noxious  smells,  vapors,  and  other  ill- 
effects,  rendering  the  enjoyment  of  property  in  their  neighbor- 
hood uncomfortable,  can  abate  it.  Such  a  power  placed  in  the 
hands  of  any  person  who  saw  fit  to  exercise  it,  would  be  destruc- 
tive of  the  best  interests  of  society,  and  would  lay  open  a  large 
part  of  our  manufacturing  and  business  interests  to  the  mere 
caprice  of  the  reckless  and  unprincipled  elements  that  form  a 
part  of  every  community,  and  instead  of  making  the  law  a  shield 
against  wrong  and  oppression  would  convert  it  into  a   sword 
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with  which  to  strike  down  any  interest  that  chanced  to  fall  under 
the  ban  of  any  person's  displeasure.  The  right  to  abate  a  private 
or  public  nuisance  rests  upon  the  same  ground.  A  private  nui- 
sance injuring  a  private  right  may  be  abated  by  the  person 
injured  to  the  extent  necessary  to  secure  a  reasonable  enjoyment 
of  the  right  injured.  Any  excess  of  abatement  becomes  a  tres- 
pass ^o  tanio,^  Every  man  is  his  own  judge,  and  he  judges  at 
his  peril.  In  the  case  of  a  public  nuisance,  which  also  affects 
individual  rights,  the  person  whose  rights  are  invaded,  and  who 
suffers  a  special  damage  therefrom,  may  abate  the  nuisance  to  the 
same  extent,  and  subject  to  the  same  limitations  as  apply  to  the 
abatement  of  a  private  nuisance.  But  a  person  who  sustains  a 
special  damage  therefrom,  other  than  as  one  of  the  public,  cannot 
lawfully  interfere  to  remove  the  nuisance.  Individual  injuries 
then  become  merged  in  the  public  offense,  and  can  only  be  re- 
dressed by  a  public  prosecution  through  its  proper  o£Scers. 

In  the  case  of  Brown  v.  P&rkma^  the  defendant  with  others 
entered  the  store  of  the  plaintiff,  who  was  a  liquor  dealer,  and 
destroyed  his  liquors,  claiming  that  they  were  a  public  nuisance, 
and  open  to  destniction  by  any  person,  but  particularly  by  those 
wliose  husbands  and  fathers  and  sons  obtained  liquors  there  with 
which  they  became  intoxicated,  and  as  a  consequence  of  wliich 
the  persons  abating  the  nuisance  were  injured.  But  tlxe  court 
held  that,  even  if  the  keeping  of  a  liquor  store  and  the  selling  of 
liquors  to  the  persons  referred  to  did  constitute  a  public  nuisance, 
that  it  was  a  purely  public  nuisance,  and  one  which  could  not  be 
abated  by  the  acts  of  private  persons.  That  the  right  of  a  pri- 
vate person  to  abate  a  public  nuisance  is  confined  to  the  removal 
of  physical  nuisances,  which  obstruct  the  exercise  of  some  of 
their  own  rights,  or  which  endanger  their  peace,  happiness,  health 
or  lives  to  such  an  extent  that  they  cannot  wait  for  the  interven- 
tion of  the  law.  But  that  under  no  circumstances  can  they  in- 
terfere to  abate  an  intangible  nuisance,  whose  effect  is  merely 
normal,  and  results  from  the  improper  use  to  which  the  property 

1  In  ShoDard  o.  People,  40  Mich.  487,  was  necesBary  to  abate  the  naisance, 

it  waa  held  that,  where  a  peraon  in  he  ia  liable  therefor, 

abatinff  a  naisance  created  by  a  mill-  '  12  Qray  (Mass.)*  89. 
dam   destroyed  more  of  the  dam  than 
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ifi  pnt  bj  its  owner.  In  the  case  last  cited,  the  learned  judge  ad 
vanced  the  doctrine  that  no  person  could  abate  a  public  nuisance, 
except  where  he  could  maintain  an  action  for  special  damages. 
And  this  would  seem  to  be  the  rule  suggested  by  sound  public 
policy,  and  as  the  rule  is  so  extended  that  a  person  may  recover 
for  a  slight  hindrance  of  his  rights,  it  can  operate  no  hardships  to 
any  person,  while  it  certainly  tends  to  sustain  the  public  peace. 
For  if  a  man  passing  along  a  highway  finds  a  fence  across  it,  bar- 
ring his  progress,  he  may  certainly  take  it  down,  and  the  court 
say,  that,  although  the  labor  is  small  and  the  trouble  slight,  he 
shall  have  his  action  for  the  injury.*  It  seems  to  me  that  the  rule 
is  generally  adopted  both  in  England  and  by  most  of  the  courts 
in  this  country,  that  any  person  who  is  hindered  of  his  right  by 
a  public  nuisance  may  remove  so  much  of  it  as  is  necessary  to 
secure  his  right,  is  the  best  rule,  and  that  he  cannot  abate  it  if  he 
can  reasonably  avoid  it.'  In  other  words  that,  where  the  nuisance 
is  an  obstruction  of  a  public  right  as  of  a  passage  over  a  highway 
or  a  neighboring  stream,  he  cannot  abate  it  if  he  can  reasonably 
exercise  his  right  without  doing  so.  The  fact  that  he  will  be  put 
to  some  inconvenience  of  seeking  to  avoid  it  will  not  justify  an 
abatement  of  it  by  him,  the  question  is,  is  it  imposing  an  unrea- 
sonable burden  upon  him  to  avoid  it.* 

In  a  recent  case  in  Rhode  Island  the  court  put  the  right  of  pri- 
vate parties  to  abate  a  public  nuisance  upon  the  broad  ground  that 
there  must  be  such  an  injury  to  the  individual  rights  of  the  party 
removing  it  as  will  enable  him  to  maintain  an  action  therefor, 
and  that  even  then  he  must  abate  no  more  of  the  nuisance  than  is 
necessary  to  secure  the  exercise  of  his  right.  For  any  excess  in 
that  respect  he  is  liable  to  respond  in  damages,*  and  if  he  can 
reasonably  avoid  the  nuisance  without  abatement,  he  must  do  so.* 

This  is  virtually  placing  the  right  of  abatement  upon  the  same 
grounds  as  that  of  the  right  of  self-defense.  Any  person  who  is 
assaulted  by  another  may  use  so  much  force  as  is  necessary  to 

*  Pierce  v.  Dart,  7  Cow.  (N.  T.)  609 ;  9.  Bennett,   75  Penn.  St  326 ;    Fort 

Brown  v.  Wataon,  47  Me.   161 ;  Pow-  Plain  Bridge  CJo.  v.  Smith,  30  N.  Y. 

ere  v.  Irish,  28  Mich.  429.  44;  Clark  v.  Lake  St.  Clidr,  etc.  Ice 

>  Bowden  o.  Lewis,  13  R.  L  164  Co.,  24  Mich.  508. 

>  Bateman  d.  Black,  18  Q.  B.  870 ;  «  State  o.  Eeeran,  5  R.  I.  497. 
Colchester  o.  Brooke,  7  id.  389  ;  Cobb  *  Bowden  v,  Lewifl,  ante. 
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repel  the  assault  and  protect  his  person  from  injiuy.  If  he  is 
gnilty  of  any  excess  of  force  in  this  respect,  he  is  held  chargeable 
for  the  excess,  both  civilly  and  criminally,  and  sorely  a  man's 
personal  safety  is  of  higher  consequence  to  him  than  any  rights 
of  property,  or  than  his  mere  personal  convenience,  and  if  he  is 
held  up  to  this  strict  accountability  for  an  error  of  judgment,  at 
a  time  when  the  judgment  is  necessarily  more  or  less  warped  by 
passion  or  excitement,  naturally  incident  to  an  unwarrantable 
attack  upon  his  person,  it  cannot  be  said  to  be  imjust  to  hold 
him  to  a  strict  accountability  in  the  enforcement  of  a  mere  right 
of  property  or  personal  right,  when  he  has  ample  time  for  the 
exercise  of  judgment  and  discretion,  and  the  procuring  of  counsel 
even,  as  to  what  he  should  do  and  how  far  he  can  go.  This  is 
really  the  rule  as  adopted  and  laid  down  in  the  best  considered 
cases,  and  it  is  the  true  rule  and  one  that  is  eminently  just.  A 
person  may  abate  so  much  of  a  nuisance,  private  or  public,  as  is 
necessary  to  secure  his  right,  but  if  he  is  guilty  of  any  excess  he 
is  liable  therefor  pro  tomto.  Every  man  proceeds  to  abate  any 
nuisance  at  his  peril.  He  judges  for  himself,  and  if  he  misjudges 
he  is  answerable  for  all  the  consequences.  Therefore,  except  in 
extraordinary  cases,  where  delay  will  be  attended  with  such  seri- 
ous consequences  that  it  cannot  reasonably  be  adopted,  it  will 
usually  be  the  wisest  course  in  the  case  of  purely  private  nui- 
sances, or  public  nuisances,  where  the  abatement  may  result  in 
involving  the  person  in  damages,  to  appeal  to,  and  take  the 
redress  that  the  law  affords,  which  is  always  ample,  reliable  and 
safe.* 

Sao.  741.  To  abate  nnlsanoe,  damage  to  be  aToided.  -^  A  person  who 

takes  the  abatement  of  a  nuisance  into  his  own  hands,  whether 
the  same  is  public  or  private,  must  do  as  little  damage  as  possible, 
and  under  no  circumstances  will  he  be  justified  in  destroying  the 
materials  of  which  the  nuisance  is  composed,  or  in  converting 
them  to  his  own  use.' 

I  Hicks  V.  Dom,  42  N.  T.  47 ;  Vaaon  Gray,  89  ;  Weleb  «.  StoweU.  2  Doug. 

o.  8.  G.  R.  R.  Co.,  42  0a.  681 ;  Clark  «.  (Mich.)  882 ;  MUler  «.  Borch,  82  Texas, 

Ice  Go.,  24  Mich.  606 ;  McGregor  v.  206 ;  5  Am.  Rep.  242 ;  Dimes  v.  Petley. 

Boyle,  84  Iowa,  268 ;  Manhattan  Manu-  16  Q.  B.  277  ;  Brightman  v,  Bristol, 

factoring  Co.  «.  Van  Eeoren,  28  N.  J.  06  Me,  426. 

Eq.  251 ;  Thompson  o.  Allen,  7  Lans.        *  Larson  «.  Farlong,  60  Wis.  681. 
(N.   T.)  469;  Brown  «.   Perkins,  12 
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IffUNIOIPAL  OORPORATIONB. 

8bc.  748.  Mnnioipal  eoTporation,  lis  Boaroe  of  power. 

Sbc.  74S.  No  oontiol  over  naiMu&oeB  witboat  apeciftl  power. 

Sue.  744.  LegUlatoie  may  confer  power. 

Sbc.  745.  Ordinances  must  not  be  arbitrary. 

Sec.  746.  EIrection  of  frame  building  in  city,  etc. 

Sbc.  747.  Cannot  license  nuisances. 

Sbc.  748.  Liable  for  nuisances  permitted  or  crt*ated  by  it. 

Sac.  749.  Liability  for  not  removing. 

Sbc.  750.  Distinction  l>etween  public  and  private  actions. 

Sbc.  751.  Liability  for  injuries  resulting  from  improvement  of  streets. 

Sbc.  752.  Defective  sewers,  liability  for  damages  from. 

Sec.  742.  MnwtniiMil  oaporatton,  Us  some*  of  pow«r.  —  A  moilicipaj 
corporation  derives  all  its  powers  from  the  legislature.  It  may  do 
any  act  which  it  is  authorized  to  do  by  that  body,  within  the  con- 
stitutional exercise  of  its  powers,  and  all  acts  that  are  fairly  and 
legitimately  incident  to  the  powers  granted,  but  it  cannot  lawfully 
go  beyond  that  point.*  It  takes  nothing  by  implication,  except 
such  powers  as  are  fairly  and  legitimately  within  the  letter  and 
spirit  of  the  grant.*  The  fact  that  the  public  good,  or  the  welfare 
of  the  corporation  requires  that  certain  acts  should  be  done,  does 
not  warrant  their  being  done,  unless  they  come  within  the  scope 
of  the  powers  delegated.'    The  charter,  and  special  acts  in  addi> 

1  In  Berlin  v.  Gk>rbam,  34  N.  H.  2^6,  the  pleasure  of  the  State,  and  not  at 

it  was  held  that  municipal  corporations  their  own. 

are  completely  constituted  by  the  mere  *  All    the     powers    not    expreaalr 

passage  of  an  act  of  incorporation  by  granted  by  the  charter,  or  necessary  to 

the  legislature,  and  that  they  thereby  carry  out  its  powers,  are  treated  as 

became  entitled  to  the  rights,  and  sub-  denied .     The  corporation  takes  noth- 

ject  to  the  liabilities  thereof,  whether  ing  by  implication.     Leavenworth  r. 

its  inhabitants  were  pleased  or  dis-  Norton,   1   Kansas,  483 ;  Webster  r. 

pleased   therewith.    That  they  were  Harwinton,  32   Conn.  131;   AUey  o. 

the  creations  of  legislative  power,  and  Edgecomb,   53   Me.    446  ;    Hooper  r. 

that  the  legislature  was  not  bound  to  Emery,  14  id.  375 ;  Kyle  v.  Malin.  8 

consult  the  wishes  of  the  people  in  Ind.  34 ;  Ex  parte  Burnett,  30  Ala.  ^N. 

refeience  to  their  creation.  But  an  act  S.)  461 ;  Kirk  e.  Nowill,  1  T.  R.  124 

of  incorporation  may  be  made  oondi-  '  Overick  e.  Pittsburgh.  7  Am.  Law 

tlonal  upon  its  acceptance  by  the  cor-  Reg.  (N.  S.)  725 ;  Ghde  e.  So.  Berwick, 

poraton.    City  of  Paterson  r.  Society,  51  Me.  174;  Booth  v,  Woodbury,  32 

ete.,  4  Zabriskie  (N.  J^,  885.    In  Qoi^  Conn.  118 ;  Barton  e.  New  (h-leans,  16 


liam  V.  Springfield,  Si  Me.  68,  it  was    La.  Ann.  817;  Hasbrouek  •.  Milwaukee, 
held  that  suoh  oorporatioDS  exlai  al    18  Wis.  87 ;  C.  R.  L  &  P.  B.  B.  Co. 

«.  JoUet,  79  m.  44 
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tion  thereto,  if  there  be  any,  are  the  measnre  of  its  power,  and, 
when  it  exceeds  those  powers,  its  acts  are  nnlawfnl,  unwarranted, 
and  afford  no  protection  whatever  to  those  acting  under  them.^ 

Sbo.  743.  No  control  over  nnlsanoeB  without  Bpeoial  power.  —  There- 
fore, a  municipal  corporation  has  no  control  over  nuisances  exist- 
ing within  its  corporate  limits  except  such  as  is  conferred  upon  it 
by  its  charter  or  by  general  law.  There  can  be  no  question,  how- 
ever, but  that  where  a  nuisance  exists  within  its  corporate  limits 
that  is  clearly  a  nuisance  at  common  law  or  by  statute,  which  is 
detrimental  to  the  health  of  the  inhabitants,  it  may  be  abated  by 
the  authorities,  but  it  must  be  a  nuisance  at  common  law  and  one 
which  any  person  injured  thereby  might  lawfully  abate  of  his 
own  motion,  or  in  the  absence  of  express  or  implied  authority 
given,  the  removal  or  abatement  of  the  nuisance  would  be  un- 
lawful. WTiere  the  thing  abated  is  clearly  a  nuisance,  and  one 
which  affects  the  heoMh  of  the  city,,  the  abatement  may  be  made 
by  the  authorities  or  by  any  person  injured  thereby.  The  com- 
mon law  in  such  a  case  comes  in  aid  of  the  authorities,  and  they 

t  Clark  D.  Syracuse,  13  Barb.  (^.  T.)  5  Am.  Rep.  242,  the  defendant  pur- 
32.  In  Kirk  «.  NowUl,  1  T,  K.  124,  chased  a  livery-stable  belonging  to 
the  court,  in  discussing  the  powers  of  and  upon  the  premises  of  the  plaintiff, 
a  municipal  corporation,  and  of  those  under  a  sale  by  the  authorities  of  the 
acting  under  its  authority,  lays  down  town  of  Butrop,  who  sold  it  under  the 
what  appears  to  be  the  true  rule  :  "A  provisions  of  an  ordinance  of  the  town 
corporation,"  says  Lord  MansfisIiD,  council,  declaring  it  a  nuisance,  and 
in  the  definition  of  it,  "  is  a  creature  ordering  its  sale  and  removal.  The 
of  the  crown,  created  by  letters-patent,  defenduit  purchased  the  building  and 
and  a  corporation  with  the  power  of  tore  it  down,  and  removed  the  mate- 
making  by-laws  cannot  make  any  such  rials.  In  an  action  of  trespass  therefor, 
law  to  incur  a  forfeiture.  Those  the  defendant  justified  under  the  ordi- 
corporationB  which  are  created  by  act  nance,  but  Caldwell,  J.,  in  deliver- 
of  Parliament  have  no  other  addi-  ing  the  opinion  of  the  court,  said : 
tional  powers  incident  to  them  unleit  **  The  question  is  well  settled  that  a 
they  Ofre  expressly  gi'oen.  No  such  corporation  can  exercise  no  power  not 
power  of  making  by-laws  to  incur  a  clearly  delegated  in  the  act  of  incor- 
forfeiture  appearing  upon  the  plea  to  poration,  or  arising  by  necessary  im' 
have  been  conferred,  it  Is  impossible  plication  out  of  the  power  delegated, 
for  the  court  to  say  that  this  by-law  An  ordinance  not  warranted  by  the 
can  be  supported  by  the  act"  Aiid  in  charter  is  void,  and  can  furnish  no  jus- 
this  case,  the  defendant,  who  was  sued  tification  to  a  person  acting  under  it." 
in  trespass  for  executing  the  proyisions  Also  see  Welch  v.  Stowell,  2  Doug, 
of  the  by-law,  was  held  diargeable  for  ^ich.)  332  ;  Sedgwick  on  Btat.  and 
the  damages.  Const.  Law,  464 ;  State  v.  Street  Com- 

In  MiUer  «.  Borch,  82  Texas,  206 ;  misflionerB,  86  N.  J.  L.  883. 
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are  juBtified  in  the  act,  not  becaose  they  are  officials  of  the  dtj, 
InU  becwuse  they  a/re  citizens  ir^wred  by  the  thing  abated^ 

Seo.  744.  Xj6glalatar«  may  oonte  power.  — Bnt  where  the  l^isla- 
ture  confers  upon  a  city  or  village  the  power  to  regulate  and  re- 
move nuisances  and  to  provide  peoalties  therefor,  or  to  remove 
such  as  are  detrimental  to  the  health  of  the  inhabitants,  this  power 
confers  authority  upon  the  city  government  to  impose  penalties 
upon  persons  maintaining  nuisances  within  its  jurisdiction,  and  to 
remove  the  same,  provided  the  thing  be  a  nuisance  at  common 
law  or  by  statute,  and  produces  such  an  injury  that  an  individual 

• 

>  In  Meeker  v.  Van  Rensselaer,  15  official  under  the  orders   of  local  or 

Wend.  (N.  Y.)  897,  the  defendant  dar-  municipal  authorities,  whether  such 

ing  the  prevalance  of  the  Asiatic  chol-  orders  be  or  be  not  in  pursuance  of 

era,  under  an  ordinance  of  the  city  of  special  legislation  or  clustered  proris- 

Albany,  tore  down  a  tenement-house  ions,  may  abate  what  the  common  law 

in  the  ward  In  which  he  resided  that  declares  a  public  nuisance."    Thns  it 

belonged  to  the  plaintiff,  which  was  will  be  seen  that  unless  express  vx- 

filled    with  families  of    poor   people  thority  is  given  by  law.the  control  of  a 

who  aUowed  the  house  to  remain  in  a  municipal  corporation  over  nuisances 

filthy  condition,  which  endangered  the  is  no  greater,  no  more  nor  less  than 

health  of  the  city,  and  who  neglected  that  possessed  by  individuals  in  their 

to  dean  the  house  or  to  remove  there-  Individ aal  and  private  capacity.  They 

from,  after  notice  to  do  so.     The  court,  can    only    abate    sudi    nuisances  a« 

in  passing  upon  the  question  of  the  are  injurious  to  the  health  of  the  city, 

defendant's  liability,  held  that  he  was  and  such  as  are  clearly  nuisances  at 

justified  in  his  acts  by  the  eztraordi-  common  \&w,  and  such  cu  affect  them  as 

nary  emergency,  but  not  as  an  official  dtieens  injuriously.     The  Tangaage  of 

of  the  city,  but  a^  a  eUizen  of  the  eUy  DowD,  J.,  may  bear  a  more  extended 

interested  in  the   maintenance   of  its  application,  but  so  far  as  it  exceeds  the 

health,  particularly   in   the   ward   in  rule  above  given,  it  is  clearly  contrarr 

which  he  resided.    See  also  Van  Wor-  to  authority,  and  not  sustained  upon 

mer  v.  Albany,  15  Wend.  (N.  Y.)  262.  principle,  and  I  do  not  think  that  the 

In  Manhattan  Co.  v.  Van  Eeuren,  28  court  intended  to  lay  down  the  broad 

N.  J.  Eq.   255,   the  defendant,  under  doctrine  that  any  person  may  abate  a 

directions  from  the  city  government,  public  nuisance.      He  says   that  anp 

destroyed  a  portion  of  the  machinery  eitwen  may  abate  it,  clearlv  intending 

in  the  poudrette  works  of  the  plaint-  by  the  use  of  the  word  cUisen,  to  re- 

ifls,  which,  by  reason  of  the  noxious  strict  the  exercise  of  such  dan^ious 

and  offensive  stendies  arising  there-  powers  to  those  who  were  immeoiatelj 

from,  seriously  affected  the  health  of  affected  by  the  nuisance.    In  Fieri  r. 

the  residents  of  the  city.    The  court  Shieldsboro,  42  Miss.  898,  it  was  held 

held  that  the  defendant  was  justified  that  a  city  cannot,  by  an  arbitrary  or- 

in  his  acts,  because,  as  a  citizen  of  the  dinance,  declare  property  a  nuisance 

city,  he  was  interested  in  its  health  and  destroy  it,  umess  such  property  is 

and  was  affected  by  the  nuisance.  The  shown  to  be  in  fact  a  nuisance.    A 

court  placed  the  right  upon  the  ground  board  of  healUi  held  to  have  power  to 

that  public  safety  is  the  paramount  fence  a  lot  to  remove  the  caose  of  a 

law.    DowD,  J.,  said:    "Any  citizen  nuisance.     Wistar  v.  Addicks,  9  Phila. 

acting  as  an  individual  or  as  a  public  (Penn.)  145. 
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injured  thereby  might  remove  it,  but  not  otherwise/  and  if  the 
authorities  abate  a  nuisance  under  authority  of  an  ordinance  of  the 
city,  they  are  subject  to  the  same  perils  and  liabilities  as  an  indi- 
vidual if  the  thing  abated  is  not  in  foot  Sk  nuisance.'  But,  where 
the  corporation  is  clothed  with  power  by  its  charter,  or  special  or 
general  law,  to  abate  or  remove  nuisances,  that  does  not  confer  au- 
thority to  prevent  them,  nor  to  impose  penalties  for  their  erection. 
Neither  does  authority  to  prevent  nuisances  confer  authority  to 
abate  them.  Neither  does  the  power  to  abate  nuisances  warrant 
the  destruction  of  valuable  property  which  was  lawfully  erected,* 
or  any  thing  which  was  erected  by  lawful  authority.*  It  would, 
indeed,  be  a  dangerous  power  to  repose  in  municipal  corporations 
to  permit  them  to  declare,  by  ordinance  or  otherwise,  any  thing 
a  nuisance,  which  the  caprice  or  interests  of  those  having  control 
of  its  government  might  see  fit  to  outlaw,  without  being  respon- 
sible for  all  the  consequences,  and,  even  if  such  power  is  expressly 
given  by  the  legislature,  it  is  utterly  inoperative  and  void,  unless 
the  thing  is  in  fact  a  nuisance,  or  was  created  or  erected  after  the 
passage  of  the  ordinance,  and  in  defiance  of  it.* 

The  fact  that  a  particular  use  of  property  is  declared  a  nui- 
sance by  an  ordinance  of  the  city  does  not  make  that  use  of 
property  a  nuisance,  unless  it  is  inhfact  so,  and  comes  within  the 
common  law,  or  statutory  idea  of  a  nuisance.*    Hence,  authority 

>  Savannah  o.  Hasaey,  21   Ga.  80  ;  Stowell  o.  MUwaakee,  id.  628 ;  Allison 

Ashbrook  v.  Com.,  1  Bush  (Ey.),  189;  «.  ancinnati,  3  Gin.  (0.)iS2. 

HarriBon  v.  Baltimore.   1   Gill  (Md.),  »  Clark  «.  Mayor,  18  Barb.  (N.  Y.) 

264 ;  Tates  «.  Milwaukee,  10  Wall.  (U.  82. 

S.)  497 ;  Clark  «.  Major,  18  Barb.  (NT.)  *  People  «.  Albany,  11  Wend.  (N. 

33  ;  Welch  c.  Stowell,  2  Doug.  (Mich.)  T.)  689. 

882  ;  Uuderwood   «.  Green,  42  N.  Y.  >  Mayor  of   Hudson  v.   Thome,    7 

140;  Gregory    «.  Mayor,   40  id.  278  ;  Paige  (N.  Y.),  261. 

Bnfiklo    Iron    Works  o.   BufiBdo,   18  *  The  act  or  thing    complained   of 

Abb.  Pr.  (N.  Y.,  N.  S.)  141 ;  Harper  o.  must  come  within  the  legal  notion  of 

Milwaukee,  80  Wis.  865  ;    Haskell  o.  a  nuisance,  Crosby  o.  Warren,  1  Rich. 

New  Bedford,  108  Mass.  206 ;  Shaw«.  (S.  C.)  385,  and  where  it  does  not,  no 

Crocker,  42  Cal.  485.  authority  to  remove  it  is  derived  from 

'Clark  «.  Mayor,  ante;    Welch  v.  the  ordinance  declaring  it  such.  Salem 

Stowell,  id. ;  Kennedy  o.  Phelps,  10  «.  R.  R.  Co.,  98  Mass.  481 ;  Wreford 

La.  Ann.  227 ;  Green  t> .  Savannah,  6  Ga.  v.  People,  14  Mich.  41 ;  New  Orleans 

1 ;  Green  «.  Underwood,  ante  ;  Ken-  v,  St.  Liouis  Church,  11  La.  Ann.  244; 

nedy  v.  Board  of  Health,  2  Penn.  St.  State  o.  Jersey  City.  29  N.  J.  L.  170; 

866 :  Milne  v.  Davidson,  5  Mart.  (La.)  Clark  v.  Mayor  of  Syracuse,  18  Barb. 

410;    Com'rs  «.  Van  Sickle,    Bright.  (N.  Y.)  82;  Yates  v,  Milwaukee,  10 

(Penn.\  69 ;  Boom  'o.  Utica,  2  Barb.  (N.  Wall.  (IJ.  S.)  497  ;  Chicago  «.  Laflin, 

T.)  104  ;  Church  «.  Milwaukee,  81  Wis.  49  HI.  172 ;  Babcock  «.  City  of  Bufiklo, 

512;  Blount  «.   Janesville,  id.    648;  56  N.  Y.  268. 
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conferred  by  an  ordinance  of  the  city  is  no  protection  againgt 
liability  for  damages  resulting  from  the  destmction  of  property 
upon  the  ground  that  it  is  a  nuisance,  unless  its  unlawful  char- 
acter is  clearly  established.*  Therefore,  except  in  cases  of  ^reat 
public  emergency,  when  the  emergency  may  safely  be  r^arded 
as  so  strong  as  to  justify  esdraordinary  measures  upon  the  ground 
of  paramount  necessity,  or  when  the  use  of  property  complained 
of  is  so  clearly  a  nuisance  as  to  leave  no  room  for  doubt  upon  the 
subject,  it  is  the  better  course  to  secure  an  adjudication  from  the 
courts,  before  proceeding  to  abate  it.' 

Sec.  745.  Ordinanoea  mnsl  not  be arUtniy.  —  But  there  is  no  ques- 
tion but  that,  when  a  municipal  corporation  has  been  authorized 
by  its  charter  to  pass  ordinances  to  remove  and  prevent  nui- 
sances, it  may,  for  the  preservation  of  public  health,  safety  and 
convenience,  provide  the  manner  in  which  property  within  its 
limits  shall  be  used,  and  prevent  a  different  use  of  it,  by  fine  and 
force  if  necessary.  But  such  ordinances  must  not  be  arbitrary  or 
unreasonable,  and  must  clearly  be  for  the  preservation  of  the 
public  health,  safety  or  convenience." 

*  Clark  V.  Syracuse,  ante.  In  TateR  pany,  7  T.  R.  543 ;  Londoner.  Compton, 
c.  Milwaukee,  10  Wail.  (U.  a)  497,  7  Dowl.  &  R.  597.  Nor  oppreiisively 
the  court  held  that  the  mere  declara-  to  the  people.  MemphiB  v.  Winfield,  8 
tion  of  a  city  ordinance,  that  a  certain  Humph.  (Tenn.)  707,  in  which  an 
structure  is  a  nuisance,  does  not  make  ordinance  directing  the  arrest  of  all 
it  so,  unless  it  is  in  fact  a  nuisance,  free  negroeH  found  in  the  streets  after 
Welch  V,  Stowell,  2  Douglass  (Mich.),  ten  o'clock  at  night  was  held  void,  as 
332.  being  oppressive.     Neither  must  it  be 

*  Underwood  v.  Qreen,  42  N.  Y.  140;  of  a  character  that  is  exclusive.  Hay- 
Clark  V.  Syracuse,  13  Barb.  (N.  Y.)  den  v,  Noyes,  5  Conn.  391.  But 
32 :  Kennedy  v.  Board  of  Health,  2  the  fact  that  it  is  made  with  special 
Penn.  St.  366.  And  the  abatement  reference  to  a  particular  person  does 
must  not  exceed  the  necessity.  Bab-  not  affect  its  validity,  if  it  is  general 
cock  V.  Buffiilo,  56  N.  Y.  268.  in  its  operation.  Com.  o.  Gt>odrich,  18 

'  Dubuque  o.  Maloney,  9  Iowa,  450 ;  Allen  (Mass.),  546  ;  Baker  «.   Boston, 

Com.  V.  Worcester,  3   Pick.  (Mass.)  12  Pick.  (Mass.)  184 ;  Whyte  tf.  Mayor, 

462;  Washington  v,  NashviUe,  1  Swan  2  Swan  (Tenn.),  864;  Bloomington  «. 

(Tenn.),   177.      It  may  regulate  the  Wahl.  46  HI.  489 ;  People  t>.    Albany, 

passage  ofanimals  through  the  streets.  11  Wend.  (N.  Y.)  589;  slight  irregu- 

Com.  «.  Curtis,  9  Allen  (Mass.),   266  ;  larities  will  not  invalidiate  it.  Chicago 

Roberts  v.  Ogle,  30  III.   459  ;  Com.  v,  v.  Rumpff,  45  111.  90.  It  may  prohibit 

Bean,  14  Gray  (Mass.),   52 ;  Commis-  the  removal  of  dirt  or  offal  by  anyone, 

sioners  v,  Q9a  Co. ,  12  Penn.  St.  318.  except  those  having  Uoenses  from  the 

Must  be  reasonabla  See  also  Mayor  of  city.     Vandine's  case,  6  Pick.  (Mass*) 

Hudson  «,  Thome,  7  Paige  (N.  Y.),  187.     It  may  require  all  hoistways  to 

261 .     It  mast  not  operate  as  an  un-  be  inclosed  by  a  railiiig,  New  York  f . 

reasonable  restraint  of  trade.  St.  Paid  Williams,  15  N.  Y.  5(0 ;  may  prevent 

V,  Laidler,  2  Minn.  190 ;  Bex  «.  Com-  the  raising  of  rice  upon  land  within 


MmaoEPAL  Oobpobahonb.  825 

Thus  there  can  be  no  doubt  that  the  city  may  lawfully  cause 
the  removal  of  any  obstruction  in  a  public  street/  or  encroach- 
ment npon  it,"  or  over*  or  under  it,*  which  in  any  measure  inter- 
its  UmitB.  St.  Paul  v.  Colter.  13  Gowen(N.  Y.),  462;  Mobile  z/.YaiUe, 
Minn.  41;  Peoria  v.  Calhoun,  29  111.  8  Ala.  187;  Bergen  v.  Clarkson,  1 
817.  They  mast  be  consistent  with  the  Halst.  (N.  J.)  362  ;  bat  see  Roberts  v. 
common  law,  and  the  general  laws  of  Ogle,  80  111.  459. 
the  State.  If  they  conflict  with  the  In  a  Maryland  case,  Baltimore  v. 
common  law,  statute,  or  the  fanda-  Radecke,  49Md.  217;  88Am.  Rep.  289, 
mental  law,  they  are  void.  Williams  this  question  was  well  considered.  In 
9.  Augusta,  4  Ga.  509 ;  St.  Louis  «.  that  case  the  legislature  among  other 
Bentz,  11  Mo.  61 ;  Cowen  «.  West  things,  conferred  authority  upon  the 
Troy,  48  Barb.  (N.  Y.)  48;  Collins  v,  city  to  pass  ordinances  "for  the  pre- 
Hatch,  18  Ohio,  528;  New  York  v.  yention  and  extinguishment  of  flros," 
Nichols,  4  Hill  (N.  Y.),  209;  New  for  "securing  persons  and  property 
Orleans  v.  Philippi,  9  La.  Ann.  44 ;  Pes-  from  danger  or  destniction,and  for  pro- 
terfield  v,  VicRers,  8  Coldw.  (Tenn.)  moting  the  great  interests,  and  insur- 
205  ;  City  Council  «.  Qoldsmith,  2  ing  the  good  goyemment  of  the  city,** 
Speer  (S.  C),  485 .  May  prohibit  swine  and  "  topass  all  ordinances  necessary  to 
from  running  at  large.  Com.  v.  Bean,  giye  effect  and  operation  to  all  the 
14  Gray  (Mass.),  52.  But  ordinances  powers  yested  in  the  corporation  of  the 
are  yoid  if  they  contrayene  a  common  city."  Under  this  delegation  of  power 
right.  Taylor  o.  Griswold,  2  Green  (N.  thQ  city, through  the  proper  legislatiye 
J.),  222;  reck  t.  Lockwood,  5  Pay  branch,  on  June  5,  1858, passed  an  or- 
(Conn.),  22.  But  they  may  regulate  dinance  which  proyided  under  certain 
the  exercise  of  a  common  right,  pro-  prescribed  penalties  that  no  person 
yided  the  regulation  is  not  unreason-  should  "erect,  build  or  haye  put  up 
able.  Com.  9.  Patch,  97  Mass.  221;  any  steam  saw-mill  or  machinery,  <>r 
Vintners  Co.  7f.  Passey,  1  Burrows,  289 ;  any  tteam  engine  for  any  purpose  icliat- 
Com.  V,  Robertson,  5  Cush.  (Mass.)  ever,  *  *  without  first  obtaining 
438.  And  the  question  of  reasonable-  the  sanction  of  the  mayor  and  city 
ness  is  for  the  court  and  not  for  the  council."  And  subsequently  anotlier 
jury.  Bacon's  Abr.,  tit.  By-laws;  ordinance  was  passed  which  provided 
Boston  z/.  Shaw,  1  Mete.  (Mass.)  180;  that  "all  permits  granted  for  steam 
Com.  V.  Stodder,  2  Cush.  (Mass.)  562.  boilers  and  steam  engines  and  boilers 
By-laws  must  not  be  opposed  to  the  may  be  reyoked  ;  and  the  same  shall 
spirit  of  the  common  or  statute  law.  be  remoyed  after  six  months'  notice 
Mariettas.  Pearine,  4  Ohio,  427;  from  the  mayor,"  and  providing  heayy 
Canton  v.  Nist,  9  Ohio  St.  489.  Ordi-  penalties  for  a  failure  to  comply  witb 
nances  cannot  provide  for  the  for-  such  notice.  The  appellee  and  his 
feiture  of  property  without  express  father  before  him  had  been  carrying 
authority.  Kirk  u.  No  will,  1  T.  R.  on  the  business  of  carpentering  in  Bal- 
418  ;  Taylor  v,  Carondelet,  22  Mo.  timore  locus  in  quo  since  1858,  and  in 
105 ;  Heise  v.  Town  Council,  6  Rich.  1868  he  applied  for  a  permit  to  erect 
(S.  C.)  404  ;  Rosebaugh  v.  Baffin,  10  and  use  a  steam  engine  on  the  premi- 
Ohio,  82;  Lanfearv.  Mayor,  4  La.  97;  ses  in  the  conduct  of  his  business. 
Hart  V.  Mayor,  etc.,  9  wend.  (N.  Y.)  which  was  granted  by  the  proper  city 
571;  Phillips  v,  Allen,  41  Penn.  St.  authorities.  Under  the  second  ordi- 
481  ;  Mayor  v.  Ordrenan,  12  Johns.  (N.  nance  referred  to  supra,  the  mayor 
Y.)  122 :    Dunham    v,    Rochester,    5  gave  the  plaintiff  notice  to  remove  the 

'  Baker  v.  Boston,  12  Pick.   (Mass.)  R.  Co.  v.   Chenoa,   48   111.   209  ;  Phil- 

184  ;  Com.  v.  Stodder,  2  Cush.  (Mass.)  adelphia  r.  R.  R.   Co.,   58   Penn.   St. 

562 ;  Jackson  v.  People,  9  Mich.  111.  258  ;  Com.  v.  Brooks,  99  Mass.  484. 

«  Randall  v.  Van  Vechten.  19  Johns.  •  Milhau  v,  Sharpe,  15  Barb.  (N.  Y.) 

(N.  Y.)  60 ;  Noyes  v.  Ward,  19  Conn.  198. 

250;  Hawley  ».  Harrall,  id.  142;  R.  ^Irvin  t/.  Fowler.  5  Rob.  (N.  Y.)  482. 
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feres  with  the  safety  or  convenience  of  the  public  in  the  use  of 
the  street.  It  may  by  ordinance  prohibit  the  erection  or  main- 
tenance of  awnings  without  a  license  from  it,  and  except  it  is 

steam  engine,  eta,  and  this  bUl  was  government  of  thedtj,"  aiid*'to  paaa 
brooght  to  enjoin  the  dty  from  pro-  all  ordinanoes  necessarj  to  give  efieci 
ceeding  against  the  plaintiff  under  and  operation  to  all  the  powers  vested 
sach  ordinance,  and  the  injunction  was  in  the  corporation  of  the  city."  It  has 
granted  on  the  ground  that  the  ordi-  been  well  said  in  reference  to  such 
nance  was  unreasonable.  MnxER,  J.,  general  grants  of  power  that  as  to  the 
in  an  able  opinion,  in  which  the  power  degree  of  necessitj  for  municipal  leg- 
of  the  courts  to  control  dty  legishition,  islation  on  the  subjects  thus  committed 
said :  '*  It  is  obvious  that  those  who  to  their  charge,  the  mayor  and  city 
enacted  this  provision  did  not  suppose  council  are  the  exdusive  rights,  while 
it  was  an  exercise  of  the  power  to  pre-  the  selection  of  the  means  and  manner 
vent  and  remove  nuisances,  for  It  (contributory  to  the  end)  of  exercising 
would  be  a  curious  anomalj  in  munid-  the  powers  which  they  may  deem  re- 
pal  legislation  on  that  subject,  as  well  quisite  to  the  accomplishment  of  the 
as  a  novel  mode  of  removing  a  nui-  objects  of  which  they  are  made  the 
sance  to  pass  an  ordinance,  allowing  a  guardians,  is  committed  to  their  sound 
nuisance  to  remain  six  months,  after  discretion.  Harrison  e.  Mayor,  etc,  1 
the  mayor  had  determined  it  to  be  Gill,  364.  The  discretion  is  very 
such,  before  any  stex>s  could  be  taken  broad,  but  it  is  not  absolutely  and  in 
to  enforce  its  removal.  But  further  all  cases  beyond  judidal  oontroL 
than  this,  a  stationary  steam  engine  is  Modem  decisions  in  other  States  have 
not  in  itself  a  nuisance,  even  if  erected  in  some  instances  extended  the  control 
and  used  in  the  midst  of  a  populous  of  the  courts  overmunidpal  ordinances 
dty,  unless  it  interferes  with  the  safety  upon  the  ground  of  their  unreason- 
or  convenience  of  the  public  in  the  ableness,  further  perhaps  than  the  ad- 
use  of  the  streets.  *  *  In  fact  the  judications  in  this  State  would  justify 
only  complaints  made  against  the  en-  us  in  going.  The  cases  on  this  sub- 
gine  are  its  liability,  in  common  with  ject  and  &e  oondusions  to  be  drawn 
all  other  steam  boilers,  to  explode,  and  from  them  are  well  stated  by  Judge 
that  it  is  used  in  a  business  in  which  DiiiLON  in  his  admirable  work  on 
combustible  materials  are  necessarily  Munidpal  Corporations,  in  sections 
brought  in  dangerous  proximity  to  the  258  to  260.  They  will  also  be  found 
fire  of  its  boiler,  and  it  therefore  sub-  collected  in  Wood  on  Nuisances.  774, 
jectB  buildingfs  and  merchandise  in  note  1.  While  we  may  not  be  willing 
that  vidnity  to  increased  danger  from  to  adopt  and  follow  many  of  these 
fire,  raises  the  premiums  of  insurance  cases,  and  while  we  hold  that  this 
thereon,  and  excites  the  fears  of  power  of  control  by  the  courts  is  one 
neighboring  owners  for  the  safety  and  to  be  most  cautiously  exercised,  we 
security  of  their  property,  but  neither  are  yet  of  opinion  there  may  be  a  case 
one  nor  all  of  these  droumstances  com-  in  which  an  ordinance  passed  under 
bined  make  it  a  nuisance.  Rhodes  grants  of  power  like  those  we  have 
«.  Dunbar,  57  Penn.  St.  274.  dted  is  so  clearly  unreasonable. 
But  the  legislature  has  granted  am-  so  arbitrary,  oppressive  or  partial, 
pie  power  of  legislation  upon  the  sub-  as  to  raise  the  presumption  that 
ject  of  the  erection  and  use  of  steam  the  legislature  never  intended  to  oon- 
engines  within  the  city  limits  to  the  fer  the  power  to  pass  it,  and  to  justify 
mayor  and  city  coundl  of  Baltimore,  the  courts  in  interfering  and  setting  it 
independent  of  the  power  "  toprevent  adde  as  a  plain  abuse  of  authority.  In 
and  remove  nuisances."  Tney  are  applying  the  doctrine  of  judidal  oon- 
clothed  with  the  power  to  pass  ordi-  trol  to  this  extent,  we  contravene  no 
nances  *'  for  ^e  prevention  and  ex-  deddons  in  our  own  State  and  impose 
tinguishment  of  fires,"  for  "  securing  no  unneoessaiy  restraints  upon  the 
persons  and  property  from  danger  or  action  of  munidpal  bodies.  The  in- 
destmction,  and  for  promoting  the  quiry  then  arises  is  the  ordinance  in 
great  interests  and  insuring  the  good  question  such  as  we  have  described  ? 
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maintained  as  preficribed  by  it.*  It  may  in  certain  cases^  when  ex- 
pressly or  impliedly  authorized  to  do  so,  provide  that  buildings 
shall  not  be  erected  of  wood  or  other  inflammable  materials.'  It 
may  prohibit  the  exercise  of  trades  that  endanger  the  lives  or 
property  of  its  citizens.'  It  may  prohibit  the  maintenance  of 
unsafe  structures  on  public  streets.^  It  may  prevent  the  erection 
of  signs  over  streets  except  under  special  regulations.'  It  may 
prohibit  the  maintenance  of  coal-holes,  areas,'  or  excavations  of 

To  answer  thie  question  it  is  neoes-  tify  every  person  who  now  employs  a 
aary  to  consider  briefly  upon  what  it  steam  engine  in  the  prosecation  of  any 
operates  and  what  mischiefs  or  wrongs  business  in  the  city  of  Baltimore  to 
it  is  capable  of  inflicting.  It  is  matter  cease  to  do  so,  and  by  providing  com- 
of  common  knowledge,  as  well  as  of  palsory  fines  for  every  day's  disobe- 
proof  in  this  case,  that  the  use  of  steam  dienoe  of  sach  notice  and  order  of  re- 
engines  is  absolutely  necessary  for  the  moval,  renders  his  power  over  the 
saccessfnl  prosecation  of  nearly  all  use  of  steam  in  that  city  practically 
the  various  manufacturing,  oommer-  absolute,  so  that  he  may  prohibit  its 
cial,  industrial  and  business  enter-  use  altogether.  But  if  he  should  not 
prises  which  are  essential  to  the  pros-  choose  to  do  this,  but  only  to  act  in 
perity  of  large  cities.  Great  numbers  particular  cases,  there  is  nothing  in 
of  them  are  in  constant  use  in  the  city  the  ordinance  to  guide  or  control  his 
of  Baltimore,  for  purposes  so  varied  action.  It  lays  down  no  rules  by 
and  numerous  as  to  embarrass  descrip-  which  its  impartial  execution  can  be 
tion,  and  they  are  to  be  found  in  every  secured  or  partiality  and  oppression 
business  locality  and  in  all  sections  of  prevented.  It  is  clear  that  giving  and 
the  town.  In  fact  it  may  be  safely  enforcing  these  notices  may,  and  quite 
affirmed  that  their  use  could  not  be  likely  will,  bring  ruin  to  tne  business 
prohibited  or  discontinued  without  the  of  those  against  whom  they  are  di- 
most  serious  impairment,  if  not  de-  rected,  while  others  from  whom  they 
Bt ruction,  of  the  prosperity  and  growth  are  withheld  may  be  actually  benefited 
of  the  city.  Now  it  is  with  these  by  what  is  thus  done  to  tlieir  neif h- 
powerf  ul  and  dangerous  but  most  im-  bors,  and  when  we  remember  that  this 
portant  and  valuable  aids  to  human  in-  action  or  non-action  may  proceed  from 
dustry,  that  this  ordinance  deals,  and  enmity  or  prejudice,  from  partisan 
what  does  it  do  ?  It  does  not  profess  zeal  or  animosity,  from  favoritism  and 
to  prescribe  reg^ulations  for  their  con-  other  improper  influences  and  motives 
struction,  location  or  use,  nor  require  easy  of  concealment  and  difficult  to  be 
such  precautions  and  safeguards  to  be  detected  and  exposed,  it  becomes  un- 
provided by  those  who  own  and  use  necessary  to  suggest  or  to  comment 
them  as  are  best  calculated  to  render  upon  the  injustice  capable  of  being 
them  less  dangerous  to  life  and  prop-  wrought  under  cover  of  such  a  power, 
erty,  nor.does  it  restrain  their  use  in  for  t^t  becomes  apparent  to  every  one 
box-factories  and  other  similar  estab-  who  gives  the  subject  a  moment's  con- 
lishments  within  certain  defined  limits,  sideration.  In  fact,  an  ordinance 
nor  in  any  other  way  attempt  to  pro-  which  clothes  a  single  individual  with 
mote  their  safety  and  security  without  such  power  hardly  falls  within  the 
destroying  their  usefulness.  But  it  domain  of  law,  and  we  are  constrained 
commits  to  the  unrestrained  will  of  a  to  pronounce  it  inoperative  and  void." 
single  public  officer  the  power  to  no- 

* Pedrick  v.  Bailey,  12  Grav  (Mass.),        'Dubois  v.  Augusta,     Dudley  (Ga.), 
161.  '  80 ;  Williams  v.  Augusta,  4  Ga.  509. 

« Hudson  V.  Thome,  7  Paige  (N.  Y.),        *  Harvey  i?.  Dewoody,  18  Ark.  262. 
261;  Douglass  v.  Com.,  2  Rawle  (Penn.),        *  Hewinson  v.  New  Haven,  84  Cona 
262;  Brady  v.  Ins.  Ck).,  11  Mich.  425.     186;  Jones  «.  Boston,  104  Mass.  75. 

•Ck)ngreve  v.  Morgan,  18  N.  Y.  84. 
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any  kind  in  or  along  its  street.^  It  may  prevent  the  setting  of 
poets  in  the  streets,'  the  erection  of  stoops,  porches,  stairs  or  steps, 
bow-windows  or  buildings  in  or  over  the  street.*  It  may  pre- 
vent excavations  in  or  under  the  streets.*  So,  too,  it  may  pre- 
vent the  exercise  of  noxious  trades  in  public  places,'  and,  when 
authorized  to  regulate  wharves  and  piers  and  prevent  obstructions 
to  navigation,  may  provide  how  wharves  and  piers  shall  be 
erected,  and  may  establish  dock  lines,*  and  may  remove  all  actual 
obstructions  to  navigation  within  the  limits  of  its  jurisdiction.' 
It  may  prohibit  the  occupation  of  the  streets  for  market  purposess' 
may  prevent  the  erection  of  private  hospitals,*  may  prohibit 
exhibitions  of  an  immoral  or  indecent  character,*^  or  the  exercise 
of  vocations  of  an  evil  tendency,"  and,  generally,  may  provide,  in 
a  reasonable  manner,  for  the  proper  preservation  of  the  health, 
safety  and  convenience  of  its  citizens.  But  it  must  do  this  in  a 
reasonable   manner,  and  not  arbitrarily,   unreasonably,  or  in  a 


'  Nelson  v.  Godfrev,  13  lU.  22  ;  Cobb  '  Hart  v.  Mayor,  etc.,  9  Wend.  (X. 

V.  Srandiah,  14  Me.  198.  Y.)  571  ;  People  «.  Albany,  11  id.  539. 

*C'om.  7/.  Boston,  97  Mass.  655;  Re-  •Com.  «.  Rice,  9  Mete  (Mass,)  253; 

gina  r.  Telegraph  Co.,  9  Cox's  Or.  Gas.  Shelton  «.  Mobile,  30  Ala.  540 ;  Wina- 

174.  boro  «.  Smart,  11  Rich.  (So.)  551 ;  Dnn- 

»  People  V.  Carpenter,  1  Mich.  273  ;  ham  v.  Rochester,  6  Cow.  (N.  Y.)  462  ; 

Hall  r.  McCaughey,  51  Penn.  St.  43  ;  Le  Claire  v.  Davenport,  13  Iowa,  210 ; 

Stetson  V.  Faxon,  19  Pick.  (Mass.)  147  ;  Ash  v.  People,  11  Mich.  347 :  Nightin- 

State   V.    Mobile.  5   Port.   (Ala.)  279;  gale  Petitioner,  11  Pick.  (Masa)16S: 

Flemingsburglif.  Wilson,  1  Bush  (Ky.),  Wartman    v.  Pliiladelphia,  33   Peon. 

203;  Cora.  t'.Blaisdell,  107  Mass.  234;  St.   202;   Rochester  i>,   Pettinger.  17 

Com.  V.  Hush,  14  Penn.  St.  186  ;  Attor-  Wend.  (N.  Y.)  265. 

ney -General  v.  Heishon,  18  N.  J.  Eq.  'Milne  c.  Davidson,  5  Martin  (La.), 

410;   KetcUum    v.   Buffalo,  14  N.    Y.  410. 

374  ;  State  v.  R.  R.  Co.,  23  N.  J.  L.  360.  *•  Nolin  v.  Mayor,  4  Yerger  (Tenn.), 

*  Kunyon   v.  Bordine,    14  N.   J.  L.  163 ;  Studhorse  ;  Colambia  v.  Duke, :} 
472  ;  Scammon  v.  Chicago,  25  111.  424.  Strobh.  (S.  C.)  530. 

*Met.  Bd.  of  Health  v.  Heister,  37  "  Megowan  «.  Com.,  2  Mete.  (Kv.) 

N.   Y.  661;    Wreford  v.  People,  14  3;  McAllister  r.  Clark,  33  Conn.  91  ; 

Mich.  41 ;  Shrader,  Ex  parte,  33  Cal.  Shafer  v.  Mumma,  17  Md.  831 ;  Child- 

279 ;    Gregory    v.   Mayor,  40    N.    Y.  ress  f>.  Mayor,  8  Sneed  (Tenn.).  347 ; 

273 ;  Dubois  v.  Augusta,  Dudley  (Ga.)  Tanner  v,  Albion,  5  Hill  (N.  Y,),  121 ; 

30.  ball  alley  held  a  nuisance  at  common 

*  Mavor  f .  Ryan,  2  E.  D.  Smith  (N.  law,  and  abatable  as  sudi  under  the 
Y.),  368 ;  Yates  v.  Milwaukee,  12  Wis.  village  by-law.  But  the  authority  of 
673  ;  but  if  vested  rights  are  thereby  this  case  is  seriously  doubted,  and  is 
affected,  compensation  must  be  made  not  believed  to  be  entitled  to  weight  as 
for  injuries.  Culbertson  «.  The  South-  an  authority  upon  this  point.  Updike 
ern  Belle,  1  Newb.  Adm.  (U.  S.) 461 ;  v.  Campbell,  4  E.  D.  Smith  (N.  Y), 
Remy  «.  New  Orleans,  15  La.  Ann.  570;  State  v,  HaU,  82  N.  J.  L.  158. 
657. 
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manner  that  bears  the  evident  taint  of  tyranny  or  oppression.^ 
Its  ordinances  cannot  have  a  retrospective  effect,  but  can  only 
be  applied  to  matters  arising  after  their  passage/  and  cannot 
create  a  civil  liability  in  favor  of  persons  injured  by  reason  of  the 
non-compliance  of  parties  therewith. 

While  a  municipal  corporation  may  be  clothed  with  authority 
to  provide  for  the  removal  of  snow  and  ice  upon  sidewalks 
in  front  of  premises,  by  the  owner  thereof,  and  may  possess  the 
power  to  impose  fines  for  such  neglect  on  the  part  of  the  o^vller 
or  occupant,  yet  this  does  not  confer  upon  it  the  power  to  impose 
a  civil  liability  upon  such  owner  or  occupant,  in  favor  of  any 
person  injured  thereby,  when  no  such  liability  exists  by  law.' 

'  It  may  prohibit  and  punish  fast  (Penn.),     291 ;    Kip    v,  Paterson,   26 

driving  in  the  streets.    Com.  t.  Wor-  N.    J.   L.    298;    Com.    «.    Steflfee,   7 

caster,  3  Pick.  (Mass.)  462.  It  may  im-  Bush  (Ej.),  161.  In  City  of  St.  Charles 

pose  penalties  for  mutilating  or  de-  v.  Nolle,  5i  Mo.  122,  it  was  held  that 

fltroyiug    ornamental    trees    planted  an  ordinance  requiring  all  hacks,  drays, 

upon  public  grounds  or  streets.    State  etc.,   to  be  licensed  did   not    apply 

«.  Merrill,  87  Me.  329.     It  may  regu-  to    vehicleH    used    in  hauling   goods 

late  the  laying  out  of  cemeteries  and  into  and  out  of  the  city,  and  that  the 

the  burial  of  the  dead  within  its  limits,  legislature  could  not  confer  upon  the 

Mayor  «.  Slack,  3  Wheeler's  Cr.  Cas.  city  any  power  to  impose  a  license  fee 

(N.  Y.)  237  ;  Church  v.  Mayor  of  N.  Y.,  upon  them.     But  see  Riddle  v.  Phila. 

5  Cowen  (N.  Y.),  538  ;  Coatest).  Mayor,  R.  R.  Co.,  1  Pitts.  (Penn.)  158,  where 

7  id.  585  ;  Bogert  v,    Indianapolis;  18  the  contrary  doctrine  is  held  in  certain 

Ind.  184;  AuRtin  «.  Murray,  16  Pick,  cases. 

(Mass.)  121 ;  Musgrove  «.  Church.  10  *Newlan  v.  Aurora,  14  111.  864; 
La.  Ann.  431 ;  and  may  regulate  the  Howard  v.  Corporation  of  Savannah, 
removal  of  bodies  interred  in  its  cem-  Charlt.  (Ga.)  173.  But  see  State  v, 
eteries.  Com.  v.  Goodrich,  13  Allen  Johnson,  17  Ark.  407,  as  to  the  effect 
(Mass.),  546.  It  may  establish  fire  of  an  ordinance  establishing  a  tribunal 
limits  and  prevent  the  building  or  re-  to  try  contested  election  cases, 
pairing  of  wooden  buildings.  Brady  '  In  Kirby  v,  Boylston  Market  Ass., 
©.  Ins.  Co.,  11  Mich.  426  ;  Forsyth  f>.  14  Gray  (Mass.),  249,  the  city  of  Bos- 
Mayor,  45  Ga.  152  ;  13  Am.  Rep.  576.  ton  passed  an  ordinance  making  it  the 
It  may  prohibit  restaurants  and  drink-  duty  of  every  owner  and  occupant  of 
ing  saloons  from  being  kept  open  after  property  upon  the  line  of  public 
certain  hours.  State  ©.  Freeman,  38  streets,  to  remove  the  snow  and  ice 
N.  H.  426.  It  may  prevent  the  ped-  from  the  walks  in  front  of  their  prem- 
dling  of  meat,  game  or  poultry  about  ises,  before  ten  o'clock  each  day.  The 
the  streets.  Shelton  «.  Mobile,  80  defendants  neglected  to  comply  with 
Ala.  540.  It  may,  if  authorized  the  ordinance,  and  the  plaintiff,  in  pass- 
by  its  charter  to  regulate  the  erec-  ing  the  defendant's  premises,  slipped 
tion  of  buildings,  provide  by  ordi-  upon  the  ice  and  fell,  receiving  severe 
nance  for  a  license  fee  therefor,  injuries  therefrom.  The  court  held 
Welch  «.  Hotchkiss,  89  Conn.  140.  But  that  no  liability  existed  against  the 
it  cannot,  by  ordinance,  impose  un-  defendants  ;  that  the  by-laws  created 
reaaonable  and  oppressive  burdens  no  civil  liability  on  the  part  of  the 
upon  its  citizens.  Clinton  v.  Phillips,  propertv  owners,  and  that  the  only 
58  111.  102 ;  11  Am.  Rep.  52 ;  Mayor  v.  penalty  incident  to  its  breach  was  that 
Winfield»  8  Humph.  (Tenn.)  707  ;  provided  by  the  by-law  itself, 
lusher  V,  Harrisburgh,  *^  Grant's  Cas.  In    Van    Dyke   «.    Cincinnati   and 
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Sbo.  746.  Braotioii  of  hwmB  hnfldfagi  in  oftsr,  etc— Whfle  a  frame 
building,  otherwise  in  a  safe  condition,  cannot  be  said  to  be  a 
naiaance,  becauae  it  ia  in  a  densely  settled  part  of  a  city,  and 
greatly  increases  the  danger  to  other  bmldings,  from  fire,  so  as  to 
authorize  a  municipal  corporation  to  abate,  or  direct  its  abatemeDt 
as  such,  under  a  statute  authorizing  it  to  regulate,  control,  pro- 
hibit or  remove  nuisances  within  its  limits,  yet  it  wonld  seem 
that,  under  such  a  statute,  it  might  prohibit  the  erection  of  such 
buildings  within  the  city  limits,  upon  the  ground  that  such  build- 
ings endanger  the  safety  of  surrounding  property  as  well  as  the 
lives  of  the  people,  and  bring  such  erections  under  the  head  of 
qtuisi  nuisances,  so  that  their  erection  may  be  prevented,  at  lead^ 
when  hy  its  contiguity  to  other  buildings  it  endangers  their  safety 
by  exposing  them  to  the  dangers  of  conflagration.     But,  while 

HarbeBon,    1    Dianej   (Saperior   Ct.,  enforced  by  the   penalty    preeeiibed. 

Ohio),  682,  the  city  of  Cincinnati  pro-  and  the  tum-com/pUance  of  uhkh  does 

Tided  by  an  ordinance  that  the  own-  n&t  tubjed  him  to  a  dvil  (tcUan,  at  tkt 

era  of  property  upon  ite  streets  should.  9uU  of  a  priwUe  p&non . " 
before  the  hour  of  ten   o'clock  each        In  the  case  of  Adm*r  of  Chambers  r- 

day,    remove  the  snow  and  ice  from  The  Ohio  Life  and  Trast  Ins.  Co.,1 

the  sidewalks  in  front  of  their  prop-  Disney  (Ohio  Sup.  Ct.),  827,  a  question 

erty,  and  imposing  a  penalty  of  five  as  to  the  power  of  a  municipal  corpo- 

dollars  for  a  failure  to  perform  such  ration  to  create  a  civU  liability  on  the 

duty.     The  plaintiff,  In  passing  the  part  of  property  owners  was  oonsid- 

premises  of  the  defendant,  EUirbeson,  ered.     In  that  case,  the  defendants  in 

at  about  two  o'clock  in  the  afternoon  the  erection  of  their  banking  buUding 

of  December  27,   1856,  slipped  upon  upon   a  public   street   in   Cindnnati, 

the  ice  and  received  severe  injuries,  erected  the  cornice  so  that  it  slightlj 

He  brought  an  action  therefor,  against  projected  over  the  line  of  the  street, 

the  dty  and  Harbeson   jointly.      In  and  being  insecurely  fastened,  it  fell, 

disposing  of  the  question  as  to  Harbe-  and  falling   upon   the  plaintifPs  in- 

son*s  liability,  Spencer,  J.,  said :  "As  testate,  instantly  kiUed  him.   Among 

the  owner  of  the   adjacent  property,  other  grounds  of  recovery,  it  was  in- 

there  was  no  common-law  duty  upon  sisted  oy  the  plaintiff  that  a  recoveiy 

the  defendant,    Harbeson,  to  remove  could  be  had  because  the  building  wu 

this  obstruction.      It  is  not   claimed  erected  in  violation  of  the  provisions 

that  he  is  a  public  officer  charged  with  of  an  ordinance  of  the  city.  Qholsox, 

the   performance    of   this    particular  J.,  in  commenting  upon  this  branch  of 

duty,   and    no    statutory    Uability  is  the  case,  said :  "  ft  is  suffident  to  saj 

shown.  *   *    *    So  far  as  it  is  claimed  that,  as  to  anv  liability  in  a  dvil  sc* 

that  the  enactment  of  such   an  ordi-  tion,  these  ordinances  nave  no  control* 

nance  creates  a  positive  duty,  on  the  ling  application.    The  dty  has  no  aa- 

part  of  owners  of   propertv,  to  dear  thority  by  ordinance  to  license  a  nai- 

their  sidewalks    of    the   obstructions  sance  so  as  to  protect  a  party  from  li&' 

named,  the  neglect  of  which  is  to  make  bility  for  it  in  a  civil  action,  nor  to  »»&■ 

them  answerable  for  the  consequences  jeet  a  pa/rty  to  UMiUy  in  a  civil  acUon 

to  such  as  may  suffer  therefrom,  no  for  an  act,  where ^  but  for  the  ordinance, 

matter  to  what  extent,  toe  deny  that  no  lidbiUiy  would  exiit.    No  eueh  au- 

t?ie  city  council  hoe  the  power  to  xmpoee  thorUy  ia  eof\ferred  upon  the  mwiid- 

any  such  obUgaHon,  ♦    ♦   ♦    The  ordi-  pal  authority  of  a  d^.    It  belangf  tfi 

nance  Imposed  upon  Harbeson  a  duty  the  general  leffikatian  of  the  State," 
to  the  pubUo  alone,  whidi  can  only  be 
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there  are  authorities  that  go  to  this  extent,'  yet  the  weight  of  au- 
thority is  against  such  a  doctrine,  and,  except  where  negligence 
is  alleged  and  proved,  the  mere  fact  that  a  certain  use  of 
property  largely  increases  the  danger  from  fire  to  surrounding 
property,  does  not  of  itself  constitute  a  nuisance.  In  a  New 
Jersey  case"  this  question  was  directly  involved,  and  Zabbiskie, 
C.  J.,  in  passing  upon  the  question  said :  "  I  know  of  no  prece- 
dent for  an  injunction  against  any  business  on  account  of  an  in- 
creased risk  from  fire,  to  an  adjoining  building."  This  question 
was  directly  decided  as  stated  supra^  and  in  all  the  cases  in  which  the 
power  of  a  municipal  corporation  to  prohibit,  by  ordinance,  the  erec- 
tion of  frame  buildings,  has  been  involved  the  decisions  upholding 
them  have  been  predicated  upon  statutes  that,  either  specially  or  by 
necessary  implication  conferred  such  power,*  and  where  no  such 
power  has  been  expressly  conferred  by  the  legislature,  or  by  fair  im- 
plication, the  right  is  denied.*  Where  authority  to  prevent  such 
erections  is  fairly  conferred,  it  is  held  also  to  warrant  the  prohibition 
of  an  enlargement  or  alteration  of  a  building  already  erected  which 
materially  alters  its  character,^  or  the  removal  of  a  building  al- 
ready erected  to  another  point  within  the  limits  covered  by  the 
ordinance.* 

Sec.  747.  OannotUoenM  nnisanoM.— While  a  municipal  corpora- 
tion may  provide  by  ordinance  for  the  prevention  and  removal 

'Mayor,  etc.,  «.   Hoffman,  dO  La.  «.  Winten.  4 T. & G. (N.  Y.)  266;  Sa- 

Ann.  651,  in  which  it  was  held  that  a  lem  «.  Maynes,  123  Masa.  872  ;  Res- 

manidpal  corporation   has    inherent  pablicav.  baqaet,  2  Yeates  (Penn.), 

power,    independent    of     legislative  498 ;  Wadleigh  v,  GUman,  ante ;  Brady 

grant,  to  forbid  the  erection  and  com-  v.  N.  W.  Ins.  Co.,  11  Mich.  426. 

pel  the  removal  of  bnildinffs  formed  of  *  See  cases  in  note  4,  also  Mayor  of 

combustible  materials.    In  Wadleiffh  Hudson  v.  Thorne,  7  Paige's  Ch.  (N. 

t>.  Oilman,  12  Me.   403,  it  was  held  Y),  261 ;  Pye  z/.  Peterson,  ante;Eeo- 

tliat,  under  a  charter  authorizing  the  kuk  v.  Scroggs,  89  Iowa,  447. 

common  coundl  to  ordain  and  estab-  'Douglass v. Comm., 2 Rawle(Penn.), 

lish  such  acts,  laws  and  regulations  262. 

not  inconsistent  with  the  laws  of  the  '  Brown  v.  Hnnn,  27  Conn.  832.  See, 

State  as  shall  be  needful  to  the  good  for  instances  in  which  repairs  or  alter- 

order  of  the  body  politic,  that  an  ordi-  ations  of  buildings  have  been  held  not 

nance    prohibiting     the     erection    of  to  amount  to    erections    within  the 

woodenbuildinffs  yyithin  certain  limits,  meaning  of  such  ordinances,  Daggett 

or  compelling  the  removal  of  wooden  v.  State,  4  Conn.  60  ;  Booth  v.  State, 

buildings  already  erected,  was  within  id.  66 ;  Stewart  v.  Comm,  10  Watts, 

the  power  conferred.  (Penn.),  807;  Tuttlev.  State,  4  Conn. 

*  Duncan  «.  Hayes,  82  N.  J.  Eq.  26.  68. 

»  Pye  V,  Peterson,  46  Tex.  812  ;  Troy 
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of,  yet  it  cannot  license  a  nuiBanoe/  nor  can  it  maintain  a  nuisance 
upon  city  property,  but  is  subject  to  the  same  liabilities  and  reme- 
dies therefor  at  the  suit  of  persons  injured,  or  in  behalf  of  the 
public,  as  an  individual  would  be.'  Neither  does  the  fact  that  a 
certain  use  of  property  is  declared  a  nuisance  by  a  city  ordinance, 

1  Pfan  V.   Reynolds,   63    111.    212;  InBeinhard  t^.  New  York,2Dal7(N. 

Adm'r  of  Chambers  o.  Ins.  Co.,  1  Dis-  T.  C.  P.),  243,  it  was  held  that  it  isthe 

ney  (Ohio),  386,  opinion  by  Gholbon,  duty  of  a  city  to  keep  its  streets  at  all 

J.     In  Ryan  v.  Copes,  11  Rich.  (S.  C.)  times  in  a  safe  condition,  and  that  it 

217,  a  cotton  press  was  held   a  noi-  is  liable  for  injuries  to  persons  law- 

sance,  although  established  under  a  fully  using  the  streets,  resulting  from 

license  from  the  city,  and  the  license  defective  coal  plates  or  gratings,  and 

was  held  to  be  no  protection.    State  v.  that  notice  of  the  defect  seed  not  be 

Gas-light  Co. ,  18  Ohio  St.  262 ;  Hume  proved,  as  it  will  be  presumed.     It  is 

«.  New  York,  47  N.  Y.  639;  Seaman  no  defense  in  an   action   for  injuries 

f>.  New  York.  3  Daly  (N.  Y.),  147  ;  resulting    from   defective     areas,    to 

Mosey  «.  Troy,  61  Barb.  (N.  Y.)  580.  show  that  such  areas  existed  in  other 

A  building  erected  in  a  street  for  a  places,  and  are  common  in  the   city, 

market,  jail,  etc.,  was  held  a  nuisance.  Temperance  Hall  Association  v.  Giles, 

and  its  maintenance  restrained.    Lut-  33  N.  J.  260  ;  Parker  r.  Macon, 39  Ga. 

terloh  V.  Cedar  Keys,  15  Fla.  306.  725  ;  Champaign  v.  Patterson,  50  111. 

•  In  Brower  c.  The  Mayor  of  New  61  ;  Oliver  v.  Worcester,  102  Mass.  489; 

York,  3  Barb.  (N.  Y.  S.  C.)  255,  the  city  RoweU  t.  Williams,  29  Iowa,  210 ;  Chi- 

was  restrained  from  permitting  a  por-  cago  v.  Johnson,  53  III.  91 ;  Cliica^  v. 

tion  of  its  premises  on  the  East  river  Langlass,  52  id.  256;  Covington  f.  Bry- 

from  being  used  as  an  emigrant  depot,  ant,  7  Bush  (Ky.),  249  ;  Winpenny  c 

In  St.  John  v.  The  Mayor  of  N.  Y.,  3  Philadelphia.  65  Penn.  St.  135.  But 
Bosw.  (N.  Y.)  483,  it  was  held  that  the  where  the  nuisance  results  from  the 
city  was  liable  for  a  nuisance  in  using  act  of  an  individual  the  city  may  have 
a  part  of  a  public  street  for  the  erec-  a  remedy  over  for  all  damages.  Severin 
tion  of  sheds  for  occupation  as  market  v.  Ekldy,  52  111.  189 ;  Cliicago  v.  Rob-  < 
places.  But  the  city  is  not  liable  for  bins,  2  Black  (U.  S.),  418.  The  same 
a  nuisance  upon  its  property,  when  the  liability  attaches  against  a  city  for  a 
nuisance  arises  while  the  property  is  nuisance  created  by  it  or  upon  its  prop- 
in  the  exclusive  possession  and  control  erty,  as  to  an  individual,  and  it  has  do 
of  the  board  of  education,  and  is  wholly  more  right  to  maintain  a  nuisance  than 
controlled  by  that  board.  Terry  i,  an  individual  would  have.  Harper  v. 
TheMayorofN.Y.,8Bosw.(N.Y.)604.  Milwaukee.  30  Wis.  365;  Dorman  v. 

In  Leavenworth  v.  Casey,  McCahon  Jacksonville,  13  Fla.  538;  Donahue  r*. 

(Kansas),  124.  the  city  was  held  liable  New  York,  8  Daly  (N.  Y.  C.  P.).  &y,  A 

for  injuries  resulting  from  a  sewer  im-  building    erected    by    municipal    or 

properly  constructed,  so  that  water  es-  county  officers  in  a  part  of  a  street, 

caped  therefrom  into  the  respondent's  however  wide  the  same  may  be,  18  a 

cellar.     But  it  seems  that  liability  does  nuisance.    Thus  a  building  erected  in 

not  exist  unless  the  work  is  unskill-  the  center  of  a  street  sixty  feet  wide, 

fully  executed  either  in  its  mechanism  to  be  used  for  a  market  for  meat,  fish, 

or  capacity.     Indianapolis o.  Hu£fer,  30  etc.,  and  as  a  pound  for    confining 

Ind.  235.     But  a  city  cannot  escape  lia-  swine  and  other  animals,  and  as  a  jail, 

bility  for  an  injury  resulting  to  one  was  held  such  a  nuisance  as  equity 

from    a  defect  in    its    streets,    even  would  enjoin  in  behalf  of  any  person 

though  the  defect  arose  from  the  con-  likely  to  sustain  special  damage  there- 

struction  of  apublic  work,  asasewer,  from.     Lutterloh    «.  Mayor,  etc,  of 

and  although  the  defect  arose  from  the  Cedar  Keys,  15  Fla.  806. 
fault  of  a  contractor.   Springfield  v.  Le 
Claire,  49  HI.  476. 
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although  sabjecting  the  person  erecting  it  to  the  penaltiee  provided 
in  the  ordinance,  necessarily  make  the  person  who  uses  his  property 
contrary  to  the  provisions  of  the  ordinance  liable  to  third  persons 
for  injuries  sustained  therefrom.  The  ordinance  hss  no  effect  to 
create  a  civil  liability  on  the  part  of  the  owner  of  the  property,  and 
no  liability  exists  to  third  persons*  unless  it  exists  at  common  law 
or  by  statute. '  It  is  extremely  doubtful  whether  a  municipal  corpo- 
ration clothed  with  expi'ess  power  by  legislative  enactment,  to 
license  slaughter-houses  and  other  noxious  trades  to  be  carried  on 
within  its  corporate  limits,  can  grant  a  license,  which  operates  as 
a  protection  against  liability  for  damages,  to  an  individual  to  carry 
on  such  business,  so  as  to  operate  as  an  actual  nuisance  to  indi- 
viduals owning  property  within  the  sphere  of  its  influence.  Any 
trade,  the  exercise  of  which  operates  as  an  invasion  of  the  rights 
of  others^  whether  by  sending  over  the  premises  of  others  a  stream 
of  polluted  air,  or  otherwise  takes  the  property  of  others  to  the 
extent  of  the  injury  and  damage  inflicted,  and  even  the  legislature 
is  powerless  to  give  such  authority,  without  providing  for  full 
compensation.  L  license  thus  given  will  operate  as  full  protection 
against  indictment  or  suits  in  behalf  of  the  public,  or  of  tenants 
in  possession  of  property  affected  thereby,  but  not  against  action 
brought  by  the  owners  of  estates  actually  injured  by  the  nui- 
sance.' 

Seo.  748.  Uable  lor  nuiMoioM  pmnittod  or  crMtod  by  it  —  A  muni- 
cipal corporation  is  liable  to  indictment  for  a  public  nuisance 
maintained  by  it,  and  is  also  liable  for  damages  at  the  suit  of  an 
individual  who  sustains  special  damages  therefrom.'    But  in 

'  Gholson,  J.,  in  Adm'r  of  Cham-  where  a  water-tank  occupying  half 

bers  V.  Ohio  Truat  &Ins.  Co.,  1  Disney  the  width  of  a  street  and  the  openu 

(Ohio),  336.  tion  of  it  with   a   steam    engine    to 

'  See  chapter    on    Legalized    Noi-  supply  the  city  with  water,  not  being 

sances.  a  ase  to  which  the  land  was  dedicated 

'  Browert).  Mayor  of  New  York,  3  as  a  street,  was  held  to  be  a  naisance 
Barb.  (N.  T.)  254 ;  Hant  v.  The  which  entitled  an  abutter  to  recover 
Mayor  of  Albany,  9  Wend.  (IST.  Y.)  damages  for.  Morrison  «.  Hinkson, 
571 ;  The  Peoples.  Albany,  11  Wend.  87111.  587.  In  State  v,  Dover,  46  N. 
(N.  Y.)  539;  Baker  v.  Boston,  12  H.  452,  it  was  held  that  the  main- 
Pick,  ^ass.)  J84 ;  Thayer  «.  Boston,  tenance  of  a  structure  which  for  some 
19  la.  511.  The  erection  of  years  has  obstructed  the  safe  and  con- 
any  works  in  a  public  street  or  upon  venient  use  of  the  highway  renders 
lands  dedicated  to  the  public  for  the  city  liable  to  iDdictment  for  not 
specific  purposes  is  a  nuisance.   Thus  keeping  the  highway  in  good  repair. 
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order  to  uphold  a  private  action  the  injury  resulting  from  the 
nuifianoe  moBt  be  special  and  particular,  and  not  such  as  is 
sustained  by  all  the  public  in  common.^  If  it  allows  its  streets  to 
remain  out  of  repair/  or  if  it  neglects  to  abate  nuisances  injurious 
to  the  health  of  its  citizens^  which  it  has  tlie  power  to  remove,* 
or  if  it  permits  any  public  nuisaace  to  exist  upon  its  property/  it 
may  be  indicted  and  punished  the  same  as  an  individuaL*  As  to 
what  state  of  non-repair  in  streets  wUl  uphold  an  indictment,  is 
necessarily  a  question  of  fact,  and  depends  upon  the  circumstances 
of  each  case.  It  is  proper  to  consider  how  the  defects  aiosci  the 
ability  of  the  city  to  repair,  the  location  of  the  street,  the  length 
of  time  the  defects  have  existed,  and  all  the  circumstances  tend- 
ing to  charge  or  excuse  the  city  for  its  neglect.' 

As  previously  stated,  the  obligation  to  keep  its  streets  in  repair 
applies  to  every  species  of  obstruction  or  defect  therein  that  en- 
dangers the  safety  of  travelers,  and  that,  too,  whether  the  obstruc- 
tion or  defect  arose  from  the  acts  of  a  third  person  or  its  own 
agents,*  and  where  such  obstruction  or  defect  was  the  proximate 

>  Doolittle'v.  Sapervison,  18  N.  Y.  ondcaaseB  or  the  act  of  a  third  per- 

166.  BOD,  the  corporation  most  either  have 

'  State    V,    ShelhTville,    4    Sneed  had  notice  of  the  defect,  or  it  moat  be 

(Tenn.),  176  ;  Davis  o.  Bangor,  42  Me.  of  each  a  character  or  have  existed  for 

623;  Phillips  v.  Com.,   44  Penn.   St  so  long  a  time  that  knowledge  thereof 

107  ;  State  v.  Hudson  Conntj,  80  N.  will  be  presumed.     Dorlon  e.  Biook- 

J.  L.  187;  Cambridge  v.  B.    R  Co..  lyn,  46  Barb.  (N.  Y.)  604;  Griffin  ▼. 

7  Mete.  (Mass.)  70.  liajor,  9  N.  Y.  466. 

*  Baker  v,  Boston,  19  Pick.  (Mass.)  In  HaU  e.  Manchester.  40  N.  H.  410, 
184.  it  appeared  that  the  injarj  complained 

*  St.  John  e.  The  Bfajor,  8  Bosw.  of  happened  to  the  plaintiff  by  reason 
(N.  Y.)  488.  of  a  fall  on  the  sidewalk  of  said  high- 

*  Chambers,  Ad'r.v.  Trust  &  Ins.  Co..  way,  ordinarily  used  by  foot  passen- 
1  Dia.  (Ohio)  886 ;  Harper  v.  Milwaukee,  ffers,  occasioned  by  cutting  a  ditch  in 
80  Wis.  866.  As  for  digging  a  ditch  tne  ice  thereon,  for  the  purpoee  of 
near  a  person's  premises,  and  causing  conveying  water  into  a  side-gutter  of 
stagnant  water  to  accumulate  there,  the  main  street  of  the  dty.  It  was 
and  causing  a  stench  and  generating  held  that  the  sidewalk  was  a  oompo- 
malaria.  Hamilton  e.  Mayor,  etc.,  ox  nent  part  of  the  highway ;  that  it  was 
Columbus,  62  Ga.  486.  Or  erectW  for  the  jury  to  determine  whether  it 
a  sewer  and  emptying  it  into  a  cana^  was  in  suitable  repair  or  otherwise ; 
which  impairs  navigation  by  reason  and  that  the  city  was  properly  liable 
of  deposits  made  therein.  Boston  for  an  Injury  sustained  from  a  defect 
Rolling  Mills  ^.  Cambridge,  117  Mass.  therein,  provided  the  defect  was  one 
896;  (Sark  «.  Peckham,  10  R.  I.  86.  of  which  the  citv   could  reasonably 

*  Hart  V,  The  Mayor,  ante ;  People  have  had  knowledge,  express  or  im- 
V,  Albany,  ante.  plied,  and  the  pluntiff  on  her  part 

^  Morse  e.  Richmond.  41  Vt.  486;  was  in  the  exercise  of  due  prudence 
Bacon  v.  Boston,  8  Cush.  (Mass.)  174.  and  care.  Noble  v.  Richmond,  81  Gratt 
But  where  the  defect  arises  from  nat-    (Va.)  271,  and  notice  may  be  implied 
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caoBe  of  the  injniy,  liability  therefor  attaches,  although  another 
cause  interyenee  and  the  injury  is  the  combined  result  of  both,^ 
unless  the  cause  so  combining  with  the  proximate  cause  (the  de* 
feet)  results  from  the  negligence  of  the  person  injured.^  Thus, 
where  the  municipal  authorities  placed  a  hydrant  in  the  street 
projecting  several  inches  beyond  the  curb,  with  an  iron  nozzle 
which  projected  several  inches  over  the  road-bed,  at  a  height  of 
about  two  feet,  and  on  the  opposite  side  of  the  street  had  n^li- 
gently  allowed  a  pile  of  ashes  twenty  feet  long,  ten  feet  wide 
and  two  feet  high  to  accumulate,  and  the  plaintifPs  horse,  taking 
fright  at  the  pile  of  ashes,  ran  away  along  the  street  in  the  direc- 
tion of  the  hydrant.  A  team  coming  from  the  opposite  direction 
happened  at  that  time  to  be  opposite  the  hydrant,  leaving  only  a 
space  of  about  twelve  feet  between  it  and  the  hydrant,  and  the 
horse,  not  being  under  the  control  of  the  plaintiff,  although  he 
used  his  best  endeavors  to  guide  it,  passing  through  the  space 
struck  the  hydrant  or  the  nozzle  with  the  cross-bar  of  the  sleigh, 
whereby  the  plaintiff  was  thrown  out  and  injured.  It  was  held 
that  the  plaintiff  was  entitled  to  recover,  and  that  the  fact  that 
the  plaintiff'B  horse  was  blind  and  that  the  accident  occurred 

from  ciTcamBtanoM,  aa  that  it  b  genet-  being  no  light  or  gaaid  in  the  neigh- 
allf  known.  Powera  «.  Council  borhood  of  the  materlala.  The  ooort 
Blafb,  50  lowft,  197;  Aurorm  «.  Pen-  held  that,  while  no  noieance  ooald 
niDgton,  92  TIL  564.  Bee  Reqna  9.  ariae  from  a  depoflit  of  such  materials 
Roeneflter,  45  N.  T.  129,  where  the  in  the  street,  in  a  reaeonable  way,  and 
true  rule  as  to  implied  notice  is  given,  for  a  reasonable  time,  if  they  were 
Weisenberg  v.  Appleton,  26  Wis.  66 ;  properlj  guarded,  yet  that  the  corpora- 
Chicago  e.  McCarthy,  75  Ul.  602 ;  Har-  tion  having  intended  the  obetraction  as 
riman  0.  Boston,  114  Mass.  241.  In  it  most  be  presumed  to  have  done,  if 
Seneca  Fklls  v,  Zalinski,  8  Hon  (N.  saoh  materials  were  there  with  the 
Y.),  671,  an  action  was  brought  to  re-  full  knowledge  of  the  trustees  and 
cover  the  amount  of  a  judgment  which  superintendent  of  the  village,  was 
the  plaintiff  had  been  compelled  to  bound  to  see  that  proper  guaras  were 
pay  to  one  Benroth  for  injuries  bus-  established  bv  the  defendant,  or  in  de- 
tained on  account  of  obstruction  placed  fault  thereof  by  him,  to  establish 
in  the  street  by  the  defendant  while  such  guards  itself.  See,  also,  Storrs 
engaged  in  building.  The  injury  re-  e.  Utica,  17  N.  T.  104;  Chicago  «. 
suited  from  Benroth  having  run  Bobbins.  2  Black  (U.  S.),  418. 
against  them  in  a  dark  night,  there 

>  Winship  v,  Enfield,  42  N.  H.  197 ;  «.  Tumnike  Co.,  40  Conn.  288 ;  Man- 

Eelsey  v.  Glover,  15  Vt.  708 ;  Allen  v.  derschia  «.   Dubuque,  25  Iowa,  108 ; 

Hancock,  16  id.  280  ;  Clark  v.  Barring-  Hey  e.  Philadelphia,  81  Penn.  St.  44. 

ton,  41  N,  H.  44;  Norrisv.  Litchfield,  'Baldwin  «.   Greenwood  Turnpike 

85  id.  271 ;  Tucker  e.  Henniker,  41  id.  Co.,    40    Conn.    288  ;    Macungie    v, 

317;    Hunt    «.   Pownal,  9  Vt.   411;  MerkhofTer,  71  Penn.  St.  276;  Ward 

Morse  v.  Richmond,  41  id.  485 ;  Whit-  e.  North  Haven,  48  Conn.  148. 
comb  9.  Fairlee,  48  Id.  671  ;  Baldwin 
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while  it  was  numing  away  did  not  relieve  the  defendant  from 
liability  for  its  negligence,  it  appearing  that  the  plaintiff  was 
blameless  and  free  from  any  negligence  contributing  to  the  injaiy.' 
In  a  Missouri  case '  the  driver  of  a  buggy,  in  turning  from  one 

>  Bioff  «.  GohoeB,  13  Han  (N.  Y.),  76.  facta.     In   VinceU  «.   Cook,  4  Hun 

See  opinion  of  Bockes,  J.,  in  which  (N.  Y.),  818,  the  wall  of  the  defend- 

the  aathorities  are  carefally  reviewed,  ant's  house  being  in  a  dilapidated  ood- 

and  what  seems  to  be  the  true  doc-  dition  was  blown  down  daring  a  storm 

trine    was    enunciated.     In     Maine,  of  onasaal  violence,  falling  upon  the 

Moore  o.  Abbott,  82  Me.  46 ;  Moalton  plaintiff.     A  recovery   bj  the  latter 

«.    Sandford,  51  id.    127 ;    Farrar  v,  was  sustained.     In  Cox  o.  Taznpike 

Greene,  82  id .  574  ;  Anderson  «.  Bath,  Co.,  88  Barb.  (N.  Y.)  414,  the  plaintiFe 

42  id.  846  ;  Coombs  «.  Topsliam,  88  id.  horse  was  injured  on  the  hignwaj.  Ii 

204,  and  Massachusetts,  Davis  o.  Dud-  was  held  that  negligence  on  the  part 

ley,  4  Allen  (Mass.),  557 ;  Fogg  «.  Nap  of  the  defendant,  the  tompike  com- 

hant,  98  Mass.   578;  Titus  «.  North-  panj,  from  which  the  injury  resulted, 

bridge,  07  id.  258 ;  Horton  «.  Taunton,  and  the  exercise  of  ordinary  care  bj 

id.  266,  n.,  a  different  rule  is  held,  and  the  plaintiff  gave  a  right  of  action, 

under    drcumstances   like  those  de-  See,  also.  Center  v.  Finney,  17  Barb. 

tailed  in  the  text,  a  recovery  is  denied.  (N.  Y.)  94.     It  has  been   repeatedly 

But  in  Massachusetts  there  are  several  held  that  where  an  injury  is  occasioned 

cases  holding  the  doctrine  stated  in  the  by  the  joint  negligence  of  several,  the 

Srincipal  case:  Palmer  «.  Andover, 2  party  injured  being  himiself  withont 
ush.  (Mass.)  606  ;  Rowell  o.  Lowell,  fault,  may  have  his  action  against  all 
7  Gray  (Mass.),  ICiO.  In  Ring  v.  Co-  or  either  of  the  persons  causing  the 
hoes,  ante,  Bockbs,  J.,  at  pp.  87-8,  injunr.  Webster  9.  H.  R.  R.  Co.,  38 
says :  *'  We  were  not  cited  to  any  case  N.  Y.  260 ;  Sheridan  «.  R.  R.  Co..  ^^ 
in  our  own  State  wherein  this  precise  id.  89;  Colgrove  v.  R.  R.  Co.,  20 id. 
question  has  been  considered.  There  492  ;  Spooner  «.  R.  R.  Co.,  54  id.  230. 
were  some  remarks  in  Wilson  «.  Sus-  *  *  *  If  the  negligence  of  a  third 
quehanna  Turnpike  Co.,  21  Barb.  (N.  party  would  not  discharge  anotl^r 
Y.)  79,  bearing  upon  it,  but  the  ques-  from  liability  whose  negligence  cod. 
tion  was  not  there  decided.  The  case  tributed  to  the  injury,  it  is  difflcalt  to 
of  Clark  v.  Union  Ferry  Co.,  85  N.  Y.  see  upon  what  principle  an  accidental 
485,  may  perhaps  have  a  bearing  on  it.  circumstance  for  which  no  one  is  re- 
in this  case  the  plaintiff  took  a  young  sponsible  can  work  that  result.  Un- 
horse on  the  ferry-boat,  and  when  at-  doubtedly  the  weight  of  authority  is 
tempting  to  drive  him  off  the  boat,  he  in  favor  of  the  rule  law  laid  down  in 
reared  up,  became  frightened,  backed  those  States  other  than  Maine.  U 
against  the  chain  at  the  rear  of  the  seems  the  more  reasonable  doctrine, 
boat,  which  was  defective  and  an  insuf-  and,  as  we  think,  more  in  accord  with 
ficient  protection,  fell  into  the  water  principle.  It  seems  but  just  and 
and  was  drowned.  A  recovery  by  the  right  that,  when  the  plaintiff  is  with- 
plaintiff  was  sustained."  Pbckham,  out  fault,  and  the  injury  is  the  com- 
J.,  said:  *'An  individual  has  a  right  to  bined  result  of  pure  accident  and  the 
take  a  young  horse  on  a  ferrv4x>at.  defendant's  negligence,  the  latter 
He  may  be  timid  or  easily  frightened,  should  be  held  liable."  In  Stewart  c. 
and  yet  the  owner  is  guilty  of  no  neg-  Ripon,  88  Wis.  584,  where  the  plaint- 
ligence  in  taking  him  on  the  boat,  iff  fell  on  a  defective  sidewalk  and 
He  must  there  exercise  proper  care  in  injured  his  arm,  it  was  held  that  he 
the  management  of  the  horse,  and  was  entitled  to  recover  full  compen- 
that  i$  aU  that  can  be  required  ofliim.  satory  damafes,  although  the  diseased 
If  the  horse  be  injured  or  lost  condition  of  nis  arm  would  not  have 
through  the  negligence  of  the  defend-  resulted  from  the  accident  except  for 
ant,  the  latter  is  liable."  In  Wyckoff  an  organic  tendency  to  scrofula,  in  the 
V.  Ferry  Co.,  52  N.  Y.  82,  a  recovery  plaintiff: 
was  sustained  under  a  similar  state  of  '  Hull «.  (3ity  of  Kansas,  54  Mo.  59B 
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Street  into  another,  got  one  of  the  lines  entangled  nnder  the 
horse's  tail  causing  the  horse  to  back  and  fall  into  a  hole  in  the 
embankment  on  which  the  street  was  built.  It  was  held  that  the 
dtj  was  liable  for  the  injury.'  But  the  proximate  cause  of  the 
injury  must  be  a  defect  m  the  street^  or  an  obstruction  thereof 
which  it  was  the  duty  of  the  city  to  repair  or  remove.  Thus, 
where  the  plaintift's  horse  took  fright  at  a  large  number  of  boys 
with  sleds,  who  were  sliding  for  sport  in  the  highway,  it  was  held 
that  the  city  could  not  be  charged  with  the  injury,  because, 
although  a  misuse  of  the  highway,  it  was  not  an  obstruction  within 
the  meaning  of  the  term  as  applied  to  such  cases.'  Neither  can 
the  corporation  be  charged  with  an  injury  resulting  from  the 
firing  of  a  cannon  in  the  public  streets  by  people  not  authorized  by 
the  municipal  authorities  to  do  so.'    As  to  what  is  an  obstruction 

*  See  Bassett  v.  City  of  St.  Josephs,  negligence  of  the  police  officers,  the 
G8  Mo.  290,  where  the  plaintiff  to  court  continued :  '  *  Then  upon  what 
ftToid  the  threatened  kick  of  a  mule  ground  can  the  defendant  he  held 
sprung  hack  and  fell  or  jumped  into  liable  for  the  damages  suffered  hj  the 
an  excavation  adjacent  to  a  market  pluntlff?  Certainly  not  upon  any 
place,  of  the  dangerous  condition  of  principle  of  common  law,  for  we  all 
which  the  city  had  been  notified,  and  know,  that  for  damages  resulting  from 
It  was  held  that  the  city  was  liable  the  conduct  of  a  mob  or  unlawful 
for  the  injuries  resulting  therefrom.  assembly,  neither    city    nor    county, 

*  Bay  V.  Manchester,  46  N.  H.  59 ;  borough  nor  township  can  be  held, 
Schultz  V,  Milwaukee  (Wis.),  6  N.  W.  except  by  special  statute.  Is  it  then 
Bep.  446.  See  also  liittle  v,  Madison,  on  the  ground  that  the  assemblage 
42  Wis.  648,  where  the  city,  having  complained  of  obstructed  the  pubUc 
licensed  a  bear  show  in  a  street,  street,  and  so  became  a  nuisance  which 
was  held  liable  for  an  injury  resulting  the  borough  was  bound  to  remove? 
from  an  obstruction  thereby  created.  But  the  difficulty  of  supporting  the 
See  also  Foshay  v.  Glen  Haven,  25  case  on  this  theory  is  twofold :  first. 
Wis.  288 ;  Ayer  v,  Norwich,  89  Conn,  the  jury  has  found  that  the  street  was 
879.  not  so  obstructed  that  persons  could 

'  In  Norristown  v,  Fitzpatrick,  8  W.  not  readily  pass  and  repass,  and  that 
N.  C.  (Penn.)  459,  A.  was  injured  while  the  injury  resulted  not  from  any  such 
crossing  a  street  in  a  borough,  by  the  obstruction,  but  from  the  act  of  firing 
firing  of  a  cannon  by  a  crowd  of  men.  the  gun ;  second,  admitting  that  a 
The  jury  found  in  a  special  verdict  mob  Is  a  nuisance,  and  that  of  the 
that  the  firing  had  been  going  on  for  worst  kind,  nevertheless,  it  is  one  that 
some  hours,  without  any  special  a  municipal  corporation  cannot  abate 
authorization  from  the  borougn  au-  by  the  use  of  ordinary  appliances, 
thorities,  and  tliat  a  policeman  stand-  such  as  suffice  for  the  removal  of 
ing  by  at  the  time  did  not  interfere  to  natural  or  material  obstructions  in  or 
stop  it.  The  borough  was  specially  near  a  highwav;  resort  must  there- 
directed  by  act  of  assembly  to  appoint  fore  be  hii^  to  the  police  force,  but  as 
policemen  to  preserve  the  public  we  have  already  seen,  for  the  doings 
peace,  remove  nuisances,  etc  in  an  or  misdoings  of  those  who  compose 
action  by  A.  to  recover 'damages  for  this  force,  the  municipality  is  not 
said  injuries,  Md.  that  the  borough  liable.  The  difference  between  those 
was  not  liable.  After  showing  tmit  cases  In  which  cities,  boroughs,  and 
the  borough  was  not  liable  for  the  townships  have  been  held  responsible 
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is  a  mixed  qneetion  of  law  and  fact.  It  is  for  the  jury,  under 
proper  instmctionfl  from  the  court,  to  saj  whether  an  obBtniction 
actually  exists,  but  what  amounts  to  an  obstruction,  within  the 
l^;al  definition  of  the  term,  is  for  the  court.  Thus,  in  a  Wis- 
consin case  ^  the  complaint  alleged  that,  on  or  about  the  15th  day 
of  July,  1876,  the  defendant,  its  agents,  servants  and  employees, 
knowingly,  negligently  and  carelessly  allowed  State  street  to  be 
incumbered  and  obstructed  by  an  exhibition  of  wild  animals  upon 
the  same,  to-wit,  two  Lirge  cinnamon-colored  bears ;  that  said  ex- 
hibition, so  authorized,  permitted  and  sanctioned  by  the  defend- 
ant, its  agents,  etc.,  was  calculated  to  obstruct  and  incnmber  the 
streets,  to  frighten  teams,  and  to  endanger  the  lives  and  property 
of  persons  traveling  upon  the  street ;  that,  on  said  fifteenth  day  of 
July,  the  city  licensed  one  Lenox  Oarr  to  give  a  bear  show  —  the 
defendant  well  knowing  the  dangerous  character  of  the  exhibi- 
tion, and  that  the  lives  and  property  of  the  public  would  be  jeop 
ardized  thereby,  and  that  while  exhibiting  under  said  license,  the 
said  Oarr  obstructed  and  incumbered  the  street  with  his  wild 
animals,  which  animals  frightened  the  team  of  the  plaintiff  trav- 
eling on  the  street,  rendering  it  unmanageable,  and  causing  the 
injury  to  the  plaintifPs  wife,  of  which  he  complains. 

CoLB,  J.,  in  delivering  the  opinion  of  the  court  said :  ^^  These 
are  the  material  allegations  upon  which  the  responsibility  of  the 
city  must  rest ;  and  the  question  is,  do  they  not  state  an  action- 
able injury  ?  It  seems  to  us  that  they  do.  They  show  that  the 
agents  of  the  city  not  only  knowingly  and  carelessly  allowed  one 
of  its  principal  streets  to  become  obstructed  by  an  exhibition  of 

for  neglect,  and  the  one  in  hand,  is  malting  from  their  misoondact,  than 

very  wide ;  the  maintenance  and  re-  can  counties,  townshipe.  or  the  State 

pair  of    highways,  sewers,  wharves,  at  laige."    The  same  is  held  as  to 

etc.,    belonging  to  their  immediate  misfeasance   of   public    officers,    in 

iurisdiction,  and  over  them  they  alone  Pollock's   Adm'rs    v,    LouisviUe,   13 

have  control,  hence   their    responsl-  Bush  (Ky.),  221 ;  36  Am.  Bap.  MO,  and 

bility.    But  the  conservation  of  the  cases  referred  to  in  latter  report ;  also 

peace  is  a  great  public  duty,  put  by  in  arumbine  «.  Mayor,   d  McArthor 

the  Commonwealth  into  the  hands  of  ((7.  S.),  578 ;  29  Am.  Bep.  626.    Verf 

public  officers — the  judges,  justices  similar  to  Uie  prlndpal  case  in  the 

of  the  peace,  and  mayors,  the  ffov-  droumstancee  and  holding  was  Boy- 

emor,  shertflli,  consUbles,  and  police-  land  v.  Mayor,  1  Sandf .  (N.  Y.  S.  C.) 

men  ;  hence  cities  and  boroughs  can  27. 
no  more  be  chaiged   with  damages, 

1  Little  9.  Madison,  42  Wis.  648. 
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wild  animalB  therein,  whioh  exhibition  was  calonlated  to  prodace 
injury  to  persons  lawfully  traveling  along  the  street,  but  it 
is  alleged  that  such  exhibition  was  authorized  and  sanctioned  by 
the  dty.  Now,  if  such  were  the  facts,  can  there  be  a  doubt  as  to 
tixe  liability  of  the  city  for  the  injury,  both  on  the  ground  that 
it  failed  to  perform  its  legal  duty  of  keeping  the  street  free  from 
all  dangerous  obstructions  and  nuisances,  and  upon  the  other 
ground,  that  the  exhibition  was  authorized  ?  We  should  cer- 
tainly hesitate  to  sanction  the  principle  that  a  municipal  corpora- 
tion might  knowingly  and  unnecessarily  permit  or  authorize  a 
nuisance  or  dangerous  obstruction  to  be  placed  in  one  of  its  streets, 
without  being  answerable  for  damages  occasioned  thereby.  Such 
rule  would  be  in  conflict  with  all  the  adjudications  of  this  court 
holding  towns  and  dties  liable  for  injuries  sustained  in  consequence 
of  defective  streets  and  sidewalks."  It  was  also  held  in  this  case 
that  no  notice  of  the  obstruction  need  be  shown,  if  the  fact  that 
it  authorized  the  show  was  established.  This  case  differs  from 
the  Pennsylvania  case  in  that,  in  this,  the  show,  which  caused  the 
obstruction  and  the  consequent  injury,  was  licensed  by  the  city, 
while  in  that  case  no  authority  to  do  the  wrongful  act  was  shown, 
but  simply  an  omission  on  the  part  of  certain  municipal  police 
oflScers  to  interfere  to  prevent  the  firing. 

Sbo.  749.  liability  for  not  rwnovliig. — When  a  municipal  corpora- 
tion has  ample  power  to  remove  a  nuisance  which  is  injurious  to 
the  health,  endangers  the  safety,  or  impairs  the  convenience  of 
its  citizens,  or,  when  in  the  prosecution  of  a  public  work  it  creates 
a  nuisance,  it  is  liable  for  all  the  injuries  that  result  from  a  failure 
on  its  part  to  properly  exercise  the  power  possessed  by  it,  and  for 
the  injuries  resulting  from  its  wrongful  acts.^ 

>  In  ThuTBton  v.  The  City  of  St.  ford,  106  Mass.  861,  the  dty  was  held 

Joseph,  51    Mo.  510;  11  Am.    Rep.  liable  for  injaries  resalting   to   the 

468,  it  was  held  that  a  city  was  liable,  plaintiff    from     water     percolating 

irrespectiTe  of  the  qaestion  of  negli-  through  his  soil  into  his  bam  and  oe^ 

genoe,  for    the  flooding  of  premises  lar,  from  a  reservoir  erected  by  the 

resulting  from  the  baiiding  a  sewer  dty  to  obtain  a  supply  of  water ;  no 

by  it  in  the  vldnity  of  the  plaintiff's  negligence  was  imputed   or   shown, 

premises.  That  such  injuries  amounted  The  court  placed  the  liabUity  of  the 

to  a  taking  of  property  within    the  dty  upon  tne  same  ground  with  that 

constitutional  providon.  of  an  indiyidual  doing  a  similar  act. 

In  Wilson  V.  The  City  of  New  Bed-  The  injury  having  resulted  from  the 
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Sbo.  750.  I)iitliiotionb«tve«npubUoaiidpzivmtaaotioiiu.-— T^ 

wide  distinction  between  the  liabilities  of  a  municipal  corpontion 
for  acts  done  exdosiyely  tor  a  public  purpose,  and  in  fnrtheraace 
of  the  public  interests  and  convenience,  and  thoee  done  for  its 
own  private  purposes  or  advantage.  This  distinction  has  nowhere 
been  more  forcibly  stated,  than  by  Nslson,  J.,  in  JSaUey  v.  New 
Ycrk^  where  the  learned  judge  showed  the  distinction  between 
the  public  and  the  private  action  of  a  'city  government.  When 
the  city  is  doing  an  action  for  the  benefit  of  the  public,  in  the 
improvement  of  its  streets,  in  the  erection  of  public  works  which 
operate  as  a  public  benefit,  in  the  improvement  of  navigable 

nialDg  of  the  water  bj  artificial  meana  one  that  maat  neceaaarily  be  ntfarded 

which  paaaed  the  water  throoA^h  the  as  a  leading  case  apon  the  liabuitj  of 

soil,  the  reBervoir,  aa  to  the  plaintifT,  cities  for  damages  resulting  fn>m  t 

was  a  nuisance,  and  the  city  was  liable  failure  on  its  part  to  remove  naisaocei 

for  aU  the  natural  and  probable  conse-  which  it  has  full  power  to  remove,  it 

quenoes  resulting  from  its  erection.  was  held  that  a  dtj  is  liable  for  in- 

Phinizj  z;.   Augusta,   47  Ga.  263  ;  Juries  resulting  from  a  failure  on  \\a 

Savannah  v.  GuUens,  38  id .  334 ;  New  part  to  keep  its  streets,  lanes  and  walks 

Torko.  Furae,  3  Hill  (N.  T.),  614;  free  from  obstructions,  sochas  stepa, 

Bacon  v.  Boston,  3  Gush.  (Mass^  179  ;  fences,  posts  or  other  nuisanoes  exist- 

Raymond  v.  Lowell,  6  id.  529 ;  Kelsej  ing  therein  or  dilapidated  walls  along 

V.  Glover,  15  Vt.  715  ;  Chamberlain  the  streets  in  such  a  state  of  decay  u 

«.  Enfield,  43  N.  H.  356;  Bailey  v.  toendanger  the  safety  of  penona  paai- 

NewTork,3Hill(N.Y.),531;Brower  ing  along  the  street.     And  that  the 

V.  NewTork,  3  Barb.  (N.   Y.)  254;  fact  that    these    nuisances  are  npon 

Buffalo  &  Hamburgh  T.  Go.  o.  Buffiilo,  private  property  la  no  excuse  lot  its 

IN.    Y.  S.   G.  587;  Pittsburffh  v,  failure  to  remove  them    or  defenae 

Grier,  22  Penn.  St.  64 ;  Gomnrrs  v.  againat  an  action  for  injuriea  reaaltr 

Wood,  10  Penn.  St.  93.  ing  from  its  neglect. 

In  Philadelphia  v.    Gilmartin,  71  Hyde  o.    Gounty  of   Middleaex,  3 

Penn.  St.   140,    the    city    was    held  Gray  (Mass.)  267 ;  Trustees  v.  Oibbi, 

chargeable  for  injuries  resulting  from  11  H.  L.  Gaa.  687 ;  Thayer  v.  Boatoo. 

a  nuisance  created  by  it  by  drawing  19  Pick.  (Mass.)  511 ;  Oliver  v.  Wor* 

off  the   water  of  a  navigable  stream  cester,  1(K3  Mass.  490. 

during  a  dry  season  for  the  use  of  the  In  Eastman  v.  Meredith,  36  N.  H. 

city.     In  this  case  the  right  of  the  284,  the  liability  of  towns  and  mani- 

city  to  use  the  water  of  a  navigable  dpal  corporations  generaUy  are  pot 

stream    for    primary    purposes    was  upon  the  same  ground  and  the  tva» 

fully  recognized,  but  the  court  held  footing  as  that  of  individuals  in  the 

that  the  right  ended  with  the  aupply  use  and  control  of  the  same  propertj. 

for  that  use,  and  that  as  by  much  the  In  St.  John  v.  The  Mayor,  8  JSoe^- 

greater  proportion  of  the  water  taken  ^N.  Y.)488,  it  was  held  that  the  city  of 

was  for  the  supply  of  motive  power.  New  York  had  no  authority  to  obetziicft 

the  cleaning  ox  the  streets,  etc.,  it  any  part  of  a  public  street  by  niakiii^ 

was  held  liable  for  the  damages  re-  erections  thereon,  as  in  this  case,  of 

suiting   to   those    specially    hijured  sheds  for  market  places  an v  mora thtf 

thereby.  an  individual,  and  was  liable  for  all  tb« 

In  Parker  v,  Macon,  39  Ga.    725,  damages  resiiltiiig  from  the  nniflaaoe. 
which  is  a  well-considered  case  and 

»8Hm(N.  Y.),531. 
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BtreamB,  in  improving  the  Banitary  condition  of  the  city,  it  is  only 
liable  for  the  negligent  or  careless  execution  of  its  duty;  but, 
when  the  work  is  private,  or  for  its  own  private  advantage  or 
emolument,  it  is  liable  for  all  damages  resulting  therefrom, 
irrespective  of  the  question  of  negligence,  predsely  as  an  individual 
would  be.* 

Sbo.  751.  UaliUity  for  li\|iizleB  rMolting  from  Improvemant  of  streets. 
—  While  a  municipal  corporation  may  not  be  liable  for  doing  an 
act  which  it  is  houiid  to  do^m  9k  proper  manner,  yet  if  it  does 
such  act  in  an  improper  or  negligent  manner,  it  is  liable  for  all 
damages  resulting  therefrom,  or  if  it  does  an  illegal  or  unau- 
thorized act  in  a  manner  that  would  be  proper  if  the  act  was  au- 
thorized." If  in  the  discharge  of  a  duty  imposed  by  law,  it  pro- 
ceeds in  a  careful  and  prudent  manner,  the  damages  resulting 
therefrom  to  individuals  are  damum  ahaque  vn^uria^  and  where 
its  officers  are  invested  with  a  discretion,  the  courts  cannot  revise 
it.  Thus,  where  a  city  is  invested  with  power  to  build  sewers, 
this  involves  the  power  to  determine  the  place  where  they  shall 
be  built,*  and  where  a  sewer  was  properly  constructed  originally, 

1  OUverv.  WoroBBter,  103Mas8.489;  bury,  etc.,  R.  R.  Co.  v,  Norwalk,  87 

Thayer  v,  Boston,    19   Pick.  (Mass.)  Conn.    ICH^ ;  Perry  r.    Woroeeter,  6 

511 ;  Anthony  9.  Adams,  1  Mete Qlass.)  Gray  (Mass.), 544;  Mayor  v.  Bailey,  2 

284;  Pittsburgh  v.  Grier,    22    Penn.  Den.  (N.  Y.)  433;  Spra^j^ue  v.    Wor- 

St..  54 ;  Eastman  v,  Meredith,   36  N.  cester,  13  Gray  (Mass.),  193 ;  Rochester 

H.  296;  Trustees  v.  Gibbs,  11  H.  L.  White  Lead  Ck>.   v.   Rochester,  8  N. 

Cas.    687.    A   town    or   city    acting  Y.  468. 

through  its  proper  officers,  in  doing  an  *  Dore  v.  Milwaukee,  42  Wis.  108  ; 

act  which  if  not  properly  done  may  Youngstown  v.  Moore,  30  Ohio  St.  138; 

become   a  nuisance  is  liable  in  the  Ross  v,  Clinton,  46  Iowa,  606  ;  Damour 

same  manner  as  an  individual  would  «.  Lyons,  44  id.  276  ;  Shawneetown  v. 

be  if  a  nuisance  ensues.    Thus,  where  Mason,  82  ni.   887  ;    Hendershott  v, 

a  town  built  a  bridge  below  the  plain-  Ottumwa,  46  Iowa,   658 ;   Inman   « . 

tifTs  land  across  a  natural  stream  so  Tripp,  11  R.  I.  520 ;   Cumberland  v. 

much  narrower  than  the  bed  of  the  Willison,  50  Md.  188. 

stream  that  the  water  was  set  back  *  Northern  Trans.  Co.  v.  Chicago,  99 

upon  the  plaintiflPs  land  doing  dam-  U.  a  635 ;    Fair  v.   Philadelphia,  88 

age,  it  was  held  that  the  town  was  Penn.  St.  809 ;  WfJcefield  v.  NeweU, 

clearly  liable  therefor.    So  in  Judge  12  R.  I.  75  ;  Flori  o.  St.  Louis,  69  Mo. 

V,  M'eriden,  88  Conn.  90,  the  street  841 ;  Toolan  o.  Lansing,  88  Mich.  815. 

commissioners      in    an     emergency,  ^  Lynch  v.  New  York,  76  N.  Y.  60.  In 

and  where  there  was  a  large  quantity  Hardy  v.  Brooklyn,  7  Abb.  (N.  Y.)  N. 

of  surface  water   to  be  disposed  of,  C.  408,  while  this  rule  was  held,  yet  it 

opened   a  crosswalk  and  turned  the  was  held  that  where  plans  therefor  had 

water  so  as  to  overflow  the  plaintiff's  been  adopted,  the  dty  was  liable  for  a 

land,  it  was  held  that  the  city  was  departure  therefrom, 
liable  therefor.    See  also  S.  P.,  Dan- 
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and  has  been  kept  in  proper  repair  since,  the  city  cannot  be  made 
responsible  for  an  error  of  judgment  of  the  municipal  authorities 
as  to  the  capacity  thereof/  nor  where  it  lays  out,  grades  or  im- 
proves streets,  can  it  be  held  chargeable  for  the  proper  execution 
of  the  work.'  Thus,  in  changing  the  grade  of  a  street,  the  city 
cannot  be  made  chargeable  for  allowing  the  ordinary  and  natural 
flow  of  surface  water  to  escape  from  the  highway  on  to  adjoining 
land.  Such  damages  are  presumed  to  have  been  contemplated 
and  paid  for  when  the  road  was  laid  out,"  but  if  it  confers  author- 

■  Fair  o.  Philadelphia,  ante.  iojg,  9  Watts  (Penn.),  888 ;  Henij  v. 

'  Hendenhott  v,  Ottamwa,  46  Iowa,  Pittsburgh  &  AllegbenT  Bridge  Co.,  8 

058 ;  Major,  etc.,  v.  Hill,  58  (H.  596  ;  W.  &  S.  (Penn.)  85 :  Charlton  «.  AUe- 

Wakefield  v,  Newell,  12  R.  I.  75.  gheny  aty,  1  Grant's  Cas.  208 ;  CGon- 

*  Wakefield  v,  Newell,  ante ;  Fel-  nor  v.  City  of  Pittsborgh,  18  Penn.  St. 
lowes  «.  New  Haven,  44  Conn.  240.  187;  City  of  Beading  «.  Keppleman, 
Bnt,  whether  the  land  comprising  the  61  id.  233  ;  Snrder  v.  Bockport,  6  Ind. 
street  was  taken  and  paid  for,  or  was  237 ;  City  of  Lafayette  v.  Spencer,  14 
dedicated  to  sneh  nse  by  the  owner,  id.  889;  Macy  v.  Qtyof  Indianapolis, 
would  seem  to  make  no  difference.  17  id.  267;  City  of  Lafayette «.  Bosh, 
Damages  resulting  from  its  lawful  use  19  Id.  S36;  City  of  Lafayette  v.  Fow- 
as  a  street  or  highway,  including  such  ler,  84  id.  140 ;  City  of  Terre  Haute 
as  may  reasonably  arise  from  the  grad-  «.  Turner,  86  id .  522 ;  Roberts  v.  City 
ing  or  improvement  thereof,  in  a  pru-  of  Chicago,  26  111.  249 ;  Murphy  9.  City 
dent  manner,  are  treated  as  being  of  Chicaro,  29  id.  279,  287;  Creal  e. 
within  the  contemplation  of  the  par-  City  of  Seoknk,  4  Qreene  (Iowa),  47; 
ties,  and  consequently  damnum  abique  Russell  9.  City  of  Burlington,  80  Iowa. 
injuria.  Northern  Trans.  Co.  v,  Chi-  262;  City  of  Burlington  v.  Gilbert,  81 
cage,  99  IT.  S.  635:  Radclififs  Ex'rs  o.  id.  356;  Taylor  «.  City  of  St.  Louis, 
Brooklyn,  4  N.T.  195;  Smith 9.  Wash-  14  Mo.  20;  Hoffknan  «.  aty  of  St 
in^n,  20  How.  (Q.  S.)  135 ;  Callender  Louis,  15  id.  651 ;  Simmons  o.  City  of 
V.  Marsh,  1  Pick.  (Mass.)  418;  Lee  «.  Camden,  26  Ark.  277;  7  Am.  Rep. 
Minneapolis,  22  Minn.  13;  Dorman  «.  620;  Humes  v.  Mayor,  etc,  of  Elnox- 
Jacksonviile,  13  Fla.  538 ;  Detroit  «•  viUe,  1  Humph.  (Tenn.)  403 ;  White 
Beckman,  34  Mich.  125;  Pontiac  «.  v.  Yazoo  aty,  27  Miss.  357;  Mark- 
Carter,  82  id.  164 ;  Quincy  «.  Jones,  76  ham  v.  Mayor,  etc.,  of  Atlanta,  23  Ga. 
ni.  231  ;  Cumberland  v.  WiUison,  50  402  ;  Mayor,  etc..  of  Rome  v.  Ombeig, 
Md.  138 ;  Brown  9.  atv  of  Lowell,  8  28  id.  46 ;  Reynolds  v.  Shreveport,  13 
Mete.  (Mass.)  172 ;  Hoflister  «.  Union  La.  Ann.  426  ;  I>orman  v.  aty  of  Jack- 
Co.,  9  Conn.  436 :  Hookers.  N.  Haven,  sonville,  13  Fla.  538  ;  7  Am.  Rep. 
14  id.  146;  Bradley  «.  N.  T.  and  N.  253;  Alexander  o.  aty  of  Milwaukee, 
H.  R.  R.  Co.,  21  id.  294  ;  Clark  0.  Say-  16  Wis.  247, 256 ;  Ooszler  o.  Corpora- 
brook,  id.  313  ;  Skinner  v.  Hartford  tlon  of  Georgetown,  6  Wheat.  (U.  S.) 
Bridge  Co.,  29  id.  523  ;  Burritt  v.  aty  598;  Cast  Plate  Manufacturers  v. 
of  New  Haven,  42  id.  174  ;  Mason  «.  Meredith,  4  T.  R.  796 ;  Sutton  v, 
K.  &  P.  R.  R.  Co.,  31  Me.  215 ;  Hovey  aarke,  6  Taunt.  29 ;  HaU  «.  Smith,  2 
«.  Mayo,  43  id.  322;  Rounds  9.  Mum-  Bing.  156.  In  Ohio,  C^wford  v, 
ford,  2  R.  L  154  ;  In  re  Furman  Street,  Delaware,  7  Ohio  St.  459 ;  andnnati 
17  Wend.  (N.  Y.)  649  ;  Graves  v,  Otis,  «.  Penny,  21  id.  499,  and  Kentucky, 
2  Hill  (N.  Y.).  466  ;  Wilson  «.  Mayor,  Louisville  v.  Louisville  Rolling  Mills, 
etc., of  New  York,  1  Den.  (N.  Y.)  595;  8  Bush  (Ky.),  416,  a  contrary  doctrine 
Benedict  9.  Goit,  3  Barb.  (rf.  Y.)  459 ;  is  held ;  in  earlier  cases,  Keasy 
Waddell  «.  Mayor  of  New  York,  8  id.  v.  Louisville,  4  Dana  (Ky.),  154; 
95 ;  RadclifTs  Sx'r  9.  Mayor,  etc.,  of  Hickoz  tr.  aeveland,  8  Ohio,  5  ; 
Brooklyn,  4  N.  Y.  195;  Mills  «.  aty  of  Scoville  v.  Geddlngs.  7  id.  211,  held 
Brooklyn,  32  id.  489 ;  Green  o.  Read-  the  doctrine  stated  in  the  text. 
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itj  upon  a  street  rsdlroad  company  to  use  the  streets  for  a  street 
railroad,  and  in  consequence  of  such  construction,  surface  water 
is  turned  upon  adjoining  premises,  it  is  liable  for  the  damages,  for 
such  use  was  not  contemplated,  and  it  is  bound  to  maintain 
proper  and  suitable  water-ways  to  carry  off  such  water  bb  might 
reasonably  be  expected  to  accumulate.^  So,  too,  if  by  a  change 
in  the  grade  of  streets,  it  causes  surface  water  that  formerly 
flowed  through  other  streets  to  flow  through  another,  and  it  neg- 
lects to  provide  proper  water-ways  therefor,  it  is  liable  for  the 
damages  that  ensue.  Thus  the  city  of  Providence  so  changed  the 
grade  of  certain  streets  as  to  allow  surface  water  which  formerly 
flowed  in  other  streets,  cmd  other  surface  water  which  was  for- 
fnerly  ponded  at  some  dista/ncefrom  the  plai/niiff^  s  estate  to  run 
down  the  street  on  which  his  estate  fronted,  and  thence  on  to  his 
estate  and  into  his  cellar  and  well.  The  city  was  held  chargeable 
upon  the  ground  that  the  plaintiff^s  right  of  action  did  not  arise 
from  the  mere  change  of  grade,  and  for  the  injury  suffered  in 
and  on  his  estate  resulting  from  such  change,  and  that,  although 
the  act  of  changing  grades  or  providing  sewers,  or  refusing  to 
change  or  provide  them,  may  involve  a  discretion,  yet  that  this 
is  not  a  sufficient  defense  to  an  action  against  the  city,  when  pri- 
vate property  has  been  invaded  and  its  use  impaired  without  com- 
pensation.' In  any  event,  it  seems  that  when  the  grade  of  a 
street  is  changed,  and  the  existing  drainage  is  impaired,  and  it  is 
practicable  to  do  so,  it  is  bound  to  provide  temporary  drainage, 
and  neglecting  to  do  so,  is  liable  to  an  owner  of  an  estate  whose 
land  is  flooded  as  a  consequence.'  But  it  is  held  in  many  States 
that  where  the  change  of  grade  is  lawful,  and  the  only  result  is 
to  change  the  course  of  surface  water  from  one  street  to  another, 
no  liability  exists,  but  the  rule  would  be  otherwise  if  the  course 
of  a  natural  stream  was  thereby  changed,  or  if  waters  that  were 
ponded  were  thrown  upon  adjoining  owners.*     It  would   seem 

^  Damour  9.  Lyons,  44  Iowa,  276.  8ee  Bloomington  v,  Brokaw,  77  HL 194, 

'  Inman  v,  Tripp,  ll  R.  I.  520.  Bat  where  a  contrary  doctrine  was  held. 

see  Lrnch  v.  New  York,  76  N.  T.  60,  Also  Wegmann  v.  Jefferson,  61  Mo.  55 ; 

also  Wakefield  v,  Newell.  12  R.  J.  75;  Herzer  v,  QMj  of  Milwaukee,  89  Wis. 

(VBrien  v,  St.  Paul,  25  Minn.  888.  860.   To  hold  that  amanicipal  corpora- 

*  Damoar  v.  liyoBB,  ante.  tion  may  so  change  the  grade  of  a 

*  Town  of  ITnion  V.  Darkes,88  N.  J.  street  as  to  predpitate  sarfaoe  water 
L.  21 ;  Pontiac  v.  Carter,  82  Mich.  164.  upon  adjacent  lands  when  there  is  any 
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that  a  municipal  corporation,  in  the  exercise  of  an  authority 
conferred  bj  law,  or  in  the  discharge  of  a  duty  imposed 
upon  it  by  law,  is  bound  to  do  so  in  such  a  manner  as  to  do 
as  little  damage  as  possible  to  adjacent  estates,  and  in  grading 
streets  or  otherwise  improving  them,  if  practicable,  it  must 
provide  for  the  escape  of  surface  water  so  as  to  do  as  little 
damage  to  the  property  of  individuals  as  possibla^  The  rule  ia, 
that,  except  where  otherwise  provided  by  statute,  in  the  execution 
of  such  duties,  the  corporation  is  not  responsible  to  adjacent  prop- 
erty owners  for  consequential  injuries  to  their  estates,  necessarily 
arising  from  the  doing  of  the  work,*  but  for  injuries  that  could 
reasonably  be  avoided,  it  is  liable.* 

Sbc.  752.  Z>efeoUv»  sewen,  liabUity  for  damages  from.— The  rule 

being  that  no  action  lies  against  an  individual  or  corporation  for 
doing  that  which  is  authorized  by  the  legislature,  so  long  as  the 

practical  method  bj  which  it  can  be  right.  Tate  v.  Railway  Co.,  64  Mo.  140 ; 

prevented  is  not  onlj  unjost  bat  im-  Lee  v.  Minneapolis,  22  Minn.  13;  Chee- 

politic,  and  the  role  seems  to  be,  as  ver  v.  Shedd,  18  Blatchf .  (TJ.  S.  C.  C.) 

generally  adopted,  that  they  are  only  258 ;  Detroit  v,   Beckman,  84  Mich, 

excused  from  such  damages  as  nece^  125 ;  Spelman  v.  Portage,  41  MTia.  144. 
sarUy  result  from  the  exercise  of  the 

<  Damonr  v,  Lyons,  ante  ;  Inman  v,  was  not  responsible,  becanse  the  in- 

Tripp,  ante.  jary  arose  from  the  proper  exerdse 

*  Lee  V.  Minneapolis,  22  Minn.  18.  of  a  lawful  power.  It  seems  that  it 
In  Cheever  v,  Ladd,  ante,  it  was  held  makes  no  difference  whether  the  act 
that,  in  grading  its  streets,  when  is  done  with  a  proper  or  an  improper 
necessary  so  to  <£>,  a  city  is  not  bound  motive.  Philadelphia  v.  Randolph,  4 
to  protect  the  earth  or  embankments  W.  &  S.  (Penn.)  514.  See  Barter  v. 
of  adjoining  land-owners,  and  is  not  Comm.,  8  P.  ft  W .  (Penn.)  258,  where 
liable  for  coiisequential  damage  caused  wells  were  destroyed  by  an  improve- 
to  them  in  adapting  their  land  to  the  ment  of  the  streets, 
mde,  and  protecting  it.  Detroit  v,  *  Ross  v,  GUnton,  46  Iowa,  606;  In- 
Beckman,  84  Mich.  125 ;  Cumberland  man  v.  Tripp,  ante  ;  Spelman  v.  Port- 
ia. Willison,  50  Md.  188 ;  RusseU  v.  Bur-  age,  41  Wis.  144.  It  is  not  liable  for 
lington,  80  Iowa,  262;  Burlington  v.  collateral  injuries,  but  is  liable  for  the 
Qilbert,  81  id.  856 ;  Dore  v.  Milwaukee,  negligent  or  improper  execution  of  its 
42  Wis.  108 :  Lansing  v,  Toolan,  87  duties.  Allentown  v.  Kramer,  78 
Mich.  152 :  Youngstown  v.  Moore,  80  Penn.  St.  406.  In  Aurora  v.  Reed,  57 
Ohio  St.  138;  Plum  «.  Morris  Canal  m.  29.  it  was  held  that  where  injuries 
Co.,  10  N.  J.  Eq.  256 ;  Quinn  v.  Patter-  resulted  to  a  person's  land  from  the 
son,  27  N.  J.  L.  85 ;  Trenton  Water  improper  grading  of  a  street  by  a 
Power  Co.  v.  Raff,  86  id.  840;  Qreenv.  municipal  corporation,  whereby  snr- 
Reading,  9  Watts  (Penn.),  382.  In  face  water  was  turned  upon  his  land, 
O'Connor  v.  Pittsbui^h,  18  Penn.  St.  the  city  was  liable  tnerefor  even 
187,  in  consequence  of  a  change  in  the  though  the  owner  might  have  avoided 
grade  of  a  street,  St.  Paul's  cathedral  the  injury  by  digging  a  ditch  for  the 
was  totallv  ruined  and  had  to  be  taken  water  to  escape  tJuough. 
down,  and  it  was  held  that  the  city 
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authority  is  properly  exercised  and  not  exceeded,  but  that  liability 
does  attOfCh^  where  tite  authority  ianegUgentl/yormifproperVye^^ 
tedy  <md  where^  by  a  reasonable  ewercise  of  the  power ^  gi/oen  either  hy 
statute  or  the  common  Icm,  dam^age  might  heprevented^  it  is  held 
that  afaS/wre  to  eaoercise  ettoh  power  is  such  negUgenoe  as  charges 
thorn  with  responsibiU^  for  consequent  damages,^  Under  this  rale, 

1  Blackburn,  J.,  in  Qeddis  z/.  Bann  ration  of  Thetford,  L.  R.,  4  0.  P. 
Reservoir,  L.  R.,  4  App.  Gas.  480.  In  6d9;  Geddis  v.  Proprietors  of  Bann 
Parnabr  v,  Lancaster  Canal  Company,  Reservoir,  L.  R.,  8  App.  Cas.  480.  In 
11  Ad.  &  £1. 223,  it  was  held  that  when  the  first  of  these  cases  the  corporation 
a  company  constituted  under  a  private  of  Thetford  erected  certain  staunches 
act  of  Parliament  constructed  a  canal  in  the  river  Brandon  which  caused  an 
for  their  profit  and  opened  it  to  the  accumulation  of  silt  and  the  growth 
public  on  the  payment  of  tolls,  the  of  river  weeds,  whereby  the  plaintiff's 
common  law  imposed  upon  the  pro>  land  was  flooded.  It  was  held  that 
prietors  a  duty  to  take  reasonable  care,  the  defendants  were  not  liable  because 
as  long  as  they  kept  the  canal  open  they  were  justified  in  erecting  the 
for  the  public  use  of  aU  who  might  staunches,  although  their  erection 
choose  to  navigate  it,  that  they  might  caused  silt  to  accumulate,  because  they 
navigate  it  without  danger  to  their  had  no  power,  and  were  therefore  un- 
lives and  property.  The  dedsion  of  der  no  duty,  to  cut  the  weeds.  In 
the  Court  of  Queen's  Bench  suggests,  Geddis  v.  Bann  Reservoir,  the  proprie- 
though  it  does  not  exactly  state,  that  tors  were  held  to  be  liable  because  the 
^  the  company  has  statutory  powers  plaintiff's  land  had  been  overflowed 
for  the  purposes  rtfmred  to,itu  their  and  damaged  by  a  flood  caused  by  the 
duty  to  use  them.  The  cases  of  Mer-  omission  of  the  proprietors  to  dredge 
sey  Docks  Trustees  v.  Gibbs,  and  Mer-  the  silt  out  of  a  water-course  which  it 
sey  Docks  Trustees  v.  Penhallow,  L.  was  held  they  had  a  statutorv  duty  to 
R.,  1  H.  L.  98,  carry  the  doctrine  still  keep  in  proper  order.  Lord  Black- 
fnrther.  The  opinion  of  the  judges  BtJUN  in  this  case  said:  '* No  action 
delivered  in  the  House  of  Lords  in  tnll  lie  for  doing  that  which  the  legisla- 
that  case  by  Lord  Blackburn  exam-  Pure  has  authoHeed^  if  it  be  done  with- 
ines  all  the  decisions  at  length,  and  out  negligence,  although  it  does  occasion 
one  of  the  results  arrived  at  in  the  damage  to  anyone;  but  an  action  does 
House  of  Lords  was  that  the  fact  that  He  for  doing  that  which  the  legislature 
the  trustees  in  whom  the  docks  were  /mm  authorised  if  it  be  done  negligently, 
▼ested  did  not  collect  tolls  for  their  And  I  think  tnat  if  by  a  reasonable 
own  profit,  but  merely  as  trustees  for  exercise  of  the  powers,  either  given 
the  benefit  of  the  public,  made  no  by  statute  to  the  promoters,  or  which 
difference  in  respect  of  theb  liability,  they  have  at  common  law,  the  damage 
Lord  Blackbttbn  states  in  one  part  of  could  be  prevented,  it  is,  within  this 
his  opinion,  that  the  proper  rule  and  rule,  '  negligence  *  not  to  make  such 
construction  of  such  statutes  is  ^lat  in  reasonable  exercise  of  their  powers." 
the  absence  of  something  to  show  a  These  cases  show  precisely  what  is  the 
contrary  intention,  the  l^islature  in-  position  of  such  bodies.  They  are 
tends  that  the  body,  the  creature  of  the  under  a  legal  duty  to  exercise  what- 
statute,  shall  have  the  same  duties  and  ever  legal  powers  they  possess  for  the 
that  its  funds  shaU  be  rsTidered  subject  to  purpose  of  protecting  persons  from 
the  same  liabilities  as  the  general  law  damage  by  the  works  which  they  are 
tDotdd  impose  on  a  private  person  doing  under  a  statutory  duty  to  perform , 
the  same  thing.  These  duties  in  the  ease  and  it  is  their  duty  to  use  all  reason- 
of  such  bodies  include  the  use  of  every  able  means  to  inform  themselves  of  the 
power  conferred  upon  tli&m  by  law  for  existence  of  an  occasion  for  the  use  of 
the  purpose  of  protecting  all  persons  those  powers.  Mersey  Docks  cases 
affected  by  their  operations  from  being  ref errea  to  ante  ;  Hammond  v.  Vestry 
injured  l^  them.     Cracknel!  v.  Corpo-  of  St.  Pancras,  L.  R.,  9  C.  P.  816.  In 
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a  mnmoipal  corporation  having  authority  to  bnild,  repair  and 
dean  sewers  is  liable  for  an  injury  to  private  property  arising 
from  a  defect  in  a  sewer  constructed  by  it,  which  might  have 
been  discovered  by  the  use  of  reasonable  diligence,  but  which  the 
corporation  did  not  use.^ 

In  the  case  last  cited,  the  plaintifE  was  the  owner  of  a  house  in 
Manchester,  and  the  defendants  are  the  corporation  of  Manches- 
ter. During  a  violent  storm  of  rain,  thunder  and  lightning,  a 
sewer  burst  under  a  cellar  which  communicated  with  the  lower 
rooms  of  the  plaintiff's  house.  The  rooms  were  flooded  and  the 
outer  wall  blown  out  into  the  river  Irwell,  which  flowed  past  the 
walls  of  the  house.  The  fall  of  the  wall  brought  down  the  whole 
of  the  house,  which  fell  into  the  river.  The  action  was  brought 
against  the  corporation  for  damages,  which  were  agreed  upon  be- 
tween the  parties  in  the  course  of  the  triaL  At  the  trial  the 
principal  question  of  fact  put  before  the  jury  was  whether  the 
bursting  of  the  sewer  was  caused  by  a  fladi  of  lightning  or  by 
the  force  of  the  water,  and  the  jury  found  that  it  was  caused  by 
the  water  and  not  by  the  lightning.  At  the  request  of  the  coun- 
sel the  judge  put  to  the  jury  the  following  questions,  and  re- 
ceived the  following  answers:  1.  Was  the  destruction  of  the 
house  caused  by  the  bursting  of  the  sewer?  Yes.  2.  Was  the 
bursting  of  the  sewer  caused  by  defects  in  the  original  construc- 
tion of  the  sewer  i  Yes.  3.  Was  the  bursting  of  the  sewer 
caused  by  the  omission  of  the  defendants  to  take  reasonable 
means  to  discover  it  ?    Yes.    4.  Was  the  ignorance  of  the  corpo- 

the  Mersej  Docks  caaes.  Lord  Crak-  pabie  negUgence  that  iU  condition  wai 

WOBTH  Bald :  **  In  the  other  caae  (the  not  known  to  thorn,"    In  Hammond  v. 

case  of  Penhallow)  it  must  be  taken  Veetrj  of  St.  Pancraa,  a  sewer,  the 

aa  an  established  fact  that  the  appel-  existence  of  which  was  in  fact  nn- 

lants  had  hj  their  servants  the  means  known  to  the  vestry,  though  it  might 

of  knowing  the  dangerous  state  of  the  have  been  ascertained  by  reasonable 

dock,  but  were  negligently  ignorant  of  care  and  inquiry,  became  obstructed 

it.    It  is  plain,  that  if  the  appeUants  and  caused  damage.     The  jury  found 

are  liable  in  the  former  case,  they  that  the  obstruction  was  not  known  to 

must  be  liable  also  in  the  latter.     ^  the  vestry,  and  that  it  could  not  have 

the  knotoUdge  of  thseaigtenoe  of  the  been  known  to  them  by  reasonable 

mud  bank  made  them  responeHie  for  care,  and  it  was  held  that  under  them 

the  eoneequeneee  of  not  causing  it  to  he  drcumstanoes  they  were  not  liable. 

removed,  they  mu$t  he  equoHly  reepon"  Simmer  v.  St  Paul,  28  Minn.  408. 
eibie  tf  it  wu  ofdp  ihnmgh  their  ouh 

1  Fleming  v.  Mayor,   etc.,  of  Manchester,  44  L.  T.  Bap.  (N.  8.)  (S17. 
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ration  as  to  the  existence  of  any  defect  in  the  sewer  due  to  any 
omission  on  their  part  to  take  reasonable  means  to  discover  it  i 
Yes.  5.  Was  the  bursting  of  the  sewer  caused  by  the  lightning  ? 
No ;  i.  e.y  would  it  have  happened  if  there  had  been  no  light- 
ning ?     Yes. 

Upon  this  verdict,  upon  motion  at  Queen's  Bench,  the  court 
rendered  judgment  for  the  plaintiff  for  the  damages  agreed  upon. 
If  a  sewer  is  negligently  or  improperly  constructed,  the  city  is 
liable  for  consequent  damages.^  As  to  the  necessity  for  a  sewer ^ 
or  its  looaHofhy  or  the  system  or  plan,  of  sewerage^  the  deciBion  of 
the  proper  municipal  is  conclusive,  because  it  is  an  exercise  of  a 
discretion  reposed  in  them  by  the  law,  and  consequently  is  not 
revisable  by  the  courts,^  but  if,  in  the  selection  of  a  location,  it  un- 
necessarily creates  a  nuisance  to  public  or  private  rights,  it  is  le- 
sponsible  therefor,  or,  if  it  improperly  exercises  any  ministerial 
power  incident  thereto.  Thus,  where  a  city  was  authorized  to 
build  a  sewer  with  an  outfall  in  a  public  tide-water  dock,  it  was 
held  that  the  authority  must  be  exercised  in  such  a  way  as  not 
unnecessarily  to  interfere  with  the  public  right  of  navigation,  or 
with  the  rights  of  the  owners  of  wharves  lawfully  erected ;  and 
having  erected  a  sewer  without  traps,  cess-pools,  or  other  contriv- 
ances to  catch  earth,  gravel  and  other  solid  matter  running 
through  it  into  the  plaintiffs  dock,  whereby  the  dock  filled  up 
and  a  portion  of  it  became  wholly  unnavigable,  and  the  balance 
of  it  unnavigable  except  for  vessels  of  light  tonnage,  it  was  held 
that  the  city  was  responsible  for  the  injury.' 

'Barton  v,  Syracuse,  86  N.  Y.  54;  wrong  complained  of  was  the  diversion 

MontgomeiT  v.  QUmer,  88  Ala.  116;  of  certain  streams  from  their  natural 

Wallace  «.  Muscatine,  4  Greene  (Iowa),  channel  to  a  point  near  the  wharf  in 

373 ;   Logansport  «.  Wright,  26  Ind.  question,  wherehy  large  quantities  of 

612 .  sand  and  earth  were  deposited  near  the 

*  Lynch  v.  New  York,  76  N.  Y.  60 ;  wharf,  thus  lessening  the  depth  of 
Darling  v,  Banffor,  68  Me.  108 ;  Denver  water  and  materially  injuring  its 
V.  Capelli,  4  Cku.  26.  yalue.     These  streams  were  so  turned 

*  Franklin  Wharf  Co.  v.  Portland,  from  their  natural  course  under  au- 
67  Me.  46 ;  24  Am.  Bep.  1.  In  Barron  thority  of  ordinances  of  the  dty  passed 
V.  Baltimore  (Md.^,  2  Am.  Jurist,  108,  in  pursuance  and  within  the  oefined 
decided  in  the  Baltimore  County  Court  scope  of  its  charter.  The  court  sus- 
in  1828,  an  action  on  the  case  was  tained  a  verdict  for  the  plaintiff.  Chief 
brought  against  the  dty  of  Baltimore  Justice  Abchbr  said : 

for  an  iniury  done  to  the  wharf  inter-  "  But  the  party  inflicting  the  injury 

ests  of  the  plaintiff.    The  wharf  was  in  this  case  is  a  public  corporation, 

on  navigable  waters  within  the  harbor  which,  it  is  said,  has  acted  wlthm  the 

of  Baltunore  and  the  dty  limits.    The  scope  of   its  authority,  upon  advice, 
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That  an  individual  or  corpomtioD  may  throw  refuse,  or  empty 

drains  and  sewers  into  navigable  waters,  has  re}>eatedl7  been  held, 

but  neither  of  them  has  the  right  to  do  so,  so  as  to  create  a  nuisance 

either  to  health  or  navigation/  For  a  negligent  or  improp&r 

with  due  care  and  circamspectioii;  and  from  an  act  done  in  ita  interest   "  It 

is,  therefore,  not  answerable.     *  *  *  is  the  case/'  said   the  court,  "of  oor- 

If  it  was  a  measore  necessary  to  be  porations  being  sued,  who  suffer  noth- 

done  for  the  public  benefit  of  the  in-  ing  personally  but  in  their  oorponte 

habitants  of  Baltimore ,  and  the  natu-  capacity,  and  who  are  caUed  on  to  p«T 

ral  and  necessary  consequence  of  the  only  for  an  injury   which  they  hsTe 

measure  has  been  the  permanent  in-  inflicted  for  their  own  benefit ;  it  is 

jury  and  sacrifice   of   the  plaintiffs  the  case  of  a  suit  against  the  inhabit- 

property,  justice  seems  to  demand  that  ants  of  the  cit;p^,  to  recover  from  tbem 

he  whose  property  has  fallen  a  victim  damages  for  injuries  inflicted  by  their 

tothe  public  service  should  be  compen-  servants,  the  mayor  and  city  ooondl, 

sated  in  some  way.    And  if  he  do  not  to  subserve  the  interests  of  the  whole 

succeed,  it  must  be  admitted  that  the  city,  and  for  their  benefit  as  inhabit- 

most   striking  and   apparent  justice  ants.     Yiewing   it    in    this   light,  it 

must   yield   before    some  unbending  would  be  precisely  each  a  case  as  tbe 

techniod    principle   or  some  fancied  mK^im  retpondsat  supsrior  would  ap- 

theory  of   public   policy.      It   must,  ply  to."   See  this  case  reported  in  note 

moreover,    be  admitted  that   justice  24  Am.  Bep.  0-10.     See,  also.  Stetson 

would  seem  to  demand  that  the  com-  v,  Faxon,  19  Pick.  (Mass.)  147,  where 

pensation    should  proceed    from   the  the  doctrine  was  approved-    Brayton 

quarter  to  which  the  benefit  flows.*'  v.  Fall  River,  118  Mass.  218;  18  Am. 

The  court  considered  the  city  liable  on  Rep.   470 ;    Haskell  v.   New  Bedford, 

the  ground  that  the  injury  resulted  108  Mass.  208. 

*  In  Haskell  v.  New  Bedford,  ante,  from  their  sewer.     "  An  individual' 
the  court  say:    "The    owner  of  any  say  the  court  in    that    case,  "cannot 
lands  bordering  upon  the  sea  may  law-  maintain  a  private  action  for  a  pablic 
fully  throw  refuse  matter  into  it,  pro-  nuisance,    by    reason   of  any  injoJ^J 
vided  he  does  not  create  a  nuisance  to  which  he  suffers  in  common  with  the 
others.    And  there  can  be  no  doubt  public.    The  only  remedy  is  by  indict- 
but  public  bodies  and  officers,  charged  ment    or    other    public    prosecatioiL 
by  law  with  the  power  and  duty  of  But  if,  by  reason  of  a  public  noisinoe, 
constructing  and  maintaining  sewers  an  individual  sustains  peculiar  injarr 
and  drains  for  the  benefit  of  the  public  differing  in  kind,   and  not  merely  in 
health,  have  an  equal  right.    But  it  degree  and  extent,  from  that  wbica 
by  no  means  follows  that  either  the  the  general  public  sustains  from  tne 
city  or  any  private  person  has  the  right  same  cause,  he  may  recover  duntges 
to  deposit  filth  upon  the  sesrshore  in  in  a  private  suit  for  such  peculiar  in* 
such  quantities  as  to  create  a  nuisance  jury.     •    *    »    We  are  of  the  opinion 
to  health  or  navigation.    *    •    *    The  that  this  was  an  injury,  special  and 
right  conferred  upon  the  city  of  New  peculiar  to  him,    for  which  be  inj7 
Bedford  to  lay    out  common    sewers  maintain  this  action.     He  has  a  nguj 
through  any  streets  or  private  lands  to  the  water  at  his  wharf  at  ita  ^^^ 
does  not  include  the  right  to  create  a  depth.     But  the  filling  up  of  the  dock, 
nuisance,  public  or  private,  upon  the  his  use  of  his  wharf,  for  the  P°f^^ 
property  of  the  Commonwealth  or  of  for  which  it  had  been  constructed  »Da 
an  individual,  within  tide-water."  actually  used,  were  impaired,  and  w 

In  Brayton  v.  Fall  River,  113  Mass.  was  subject  to  an  inconvenience  ana 

218;  18  Am.  Rep.  470,  the  court  held  that  inj  ury  which  was  not  common  to  tue 

the  plaintiff  could  maintain  an  action  public."                                             . 

of  tort  against  the  defendants  for  ob-  "  The  right  to  build  the  newer  ana 

Btructing   his  wharf  erected  upon  a  outlet"  said  Dickinson,  J.,  in  Fianiiin 

tide-water    creek,  with  the   rubbish  Wharf  Co.  v.  Portland,  ante,  "imp"^ 
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exercise  qf  the  right  to  buUd  sewers^  a  municipal  oorporation  is 
liable  for  reBolting  injarj  to  private  property,  ^  and  the  skill  and 
care  required  extenda  as  well  to  the  oajpaeUy  of  the  sewer  as  to 

the  right  toase  them  for  the  parpoees  wealth  v.  Gharlestown,  1  Pick.  (Mass.) 
for  which  thej  were  intended,  to-wit,  180,  Parkjbk,  C.  J.,  aajB .  "There can 
for  the  collection  and  dieeharge  of  the  be  no  doubt  that,  by  the  principles  of 
debrie  of  that  part  of  the  ci^  where  the  common  law,  aeweUaa  bjtiie  im- 
thoT  should  he  constructed,  into  the  memorial  usage  of  this  government, 
dodk:  below  low- water  mark.  But  it  all  navigable  waters  are  public  prop- 
Is  to  be  borne  in  mind  that  the  right  to  erty  for  the  use  of  aU  the  citiienB ; 
do  this,  being  in  eorUraveTUion  of  the  and  that  there  must  be  some  act  of  the 
right  of  the  ptUdie,  at  eammon  kno,  to  sovereign  power,  direct  or  derivative, 
use  the  tea  a$  a  pvJbUe  hightaay,  should  to  authorize  any  interruption  of  them.*' 
he  eenstrued  strictly  and  made  to  The  same  doctrine  has  l^en  repeatedly 
harmonise,  as  nearly  as  mag  be,  with  held  and  applied  in  this  State  to  tide- 
this  paramount  right  of  the  puNio  ;  waters  and  navigable  streams.  In  Ger* 
for  we  do  not,  hj  anj  means,  assent  to  rish  e.  Brown,  51  Me.  266,  it  waa  held 
the  proposition  of  the  counsel  for  the  that  navigable  rivers  are  pubUc  high- 
defendants,  that  the  right  of  navigation  ways,  ana  that  if  any  person  obstruct 
Is  subordinate  to  the  right  of  sewerage,  such  a  river  by  carting  tiierein  waste 
No  authority  has  been  cited  to  sustain  material,  filth  or  trash,  or  by  depositing 
that  position,  nor  is  it  reconcilable  material  of  any  description,  except  as 
with  the  well-established  doctrine  of  connected  with  the  reasonable  use  of 
the  common  law.  such  river  as  a  highway,  or  by  direct 
The  public  right  to  the  navigation  authority  of  law,  he  does  it  at  his  peril, 
of  the  sea  is  not  qualified  or  limited,  and  is  guilty  of  creating  a  public  nui« 
at  common   law,  by  any  private  or  sance. 

municipal  right  of  sewerage.  *'It  is  "  The  statute  under  which  the  de- 
an unquestionable  principle  of  the  fendants  built  the  sewer  and  outlet  is 
common  law,'*  say  the  court,  in  not  to  be  construed,  tlierefore,  as  au- 
Arundel  e.  M'Culloch,  10  Mass.  70,  thorizing  a»  i«»n«;tfMc>fy  infringement 
"that  all  navigable  waters  belonging  of  existing  rights  and  privileges  ;  but 
to  the  sovereign,  or,  in  other  words,  to  it  is  to  have  such  a  construction  that 
the  public,  and  that  no  individual  or  the  wharf  company  shall  be  no  further 
corporation  can  appropriate  them  to  limited  or  restricted  in  these  respects 
their  own  use,  or  confine  or  obstruct  than  mav  be  reasonably  necessarf  to 
them  so  as  to  impair  the  passage  over  accomplish  the  purpose  of  the  statutes; 
them,  without  authority  from  the  and  it  is  the  duty  of  the  defendants  to 
legislative  power."    So  in  Common*  exerdse  the  power  thus  conferred  in 

1  Leavenworth  v,   Casey,  McCahon  Locks  and  Canals  e.  Lowell,  7  Gray 

(Kans.),  124 ;  Indianapolis  e.   Huflbr,  (Mass.),  228.     So  if  it  discharges  sew- 

80  Ind.  285 ;  Donohue  v.  New  York,  aae  from  its  sewers  into   a   stream 

8  Daly  (N.  Y.  C.  P.),  65 ;  Lewenthal  e.  wnich  a  riparian  proprietor  has  been 

New  York,  5  Lans.  (N.  Y.)  582 ;  Mc-  in  the  habit  of  using  in  his  business, 

Carthy  v,   Syracuse,   46  N.   Y.  194 ;  and  thereby  pollutes  the  water  so  as 

Roll  V,  Indianapolis.  62  Ind.   547.    If  to  render  it  unfit  or  less  valuable  for 

a  sewer  is  so  erected  as   to  cast  filth  such  use,  the  city  is  responsible  so  far 

therefrom  upon  the  premises  of  an  in-  as  such  damage  results  from  the  im- 

dividual,  the  city  is  responsible  for  proper  construction  or  unreasonable 

the  damages.    Jacksonville  v.  Lam-  use  of  the  sewers,  or  of  the  negligence 

bert,  62  111.  519.     So  if   it  constructs  or  other  fault  of  the  city  in  its  care  or 

its  sewers  so  as  to  discharge  the  refuse  management  of   them,  and    not    for 

therefrom  into  a  canal  owned  bv  an  damages  merely  attributable  to  the 

individual  or  oorporation,  it  is  liable  plan  of  sewerage  adopted.    Menifield 

for  the  damages  resulting  therefrom  v,  Worcester,  110  Mass.  216. 

even  though  Uie  canal  was  constructed  In  Bradt  v,  Albany,  6  Hun  (N.  Y.), 

in  the  bed  of  a  natural  water-course .  591,    the  complaint  alleged  that  the 

107 
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its  mechanism/  and,  althoagh  sufficient  when  erected  to  carry  off 
all  the  water  and  sewerage  required  to  be  passed  through  it,  if  the 
city,  by  artificial  means,  does  any  thing  which  materially  adds  to 

ftcoordance  with  this  rule.     State  v.  either  in  the  manner  of   using  tlidr 

Freeport,  43  Me.  198,   202 :  Newbar7-  wharf  or  bj  its  disuse  and  allowing  it 

port  Turnpike  v.  Eastern  Railroad,  28  to  go  to  decaj. 

Pick.  (Mass.)  826.  The  purpose  of  the  legfislative  grant 
**  The  cit7  have  the  right  to  use  the  to   the    wharf  company  was,  not  to 
sewer,  and  the  wharf  company  the  destroy    or   obstruct    navigation  and 
riffht  of  navigation  and  the  use  of  their  commeroe,  but  to  facilitate  them.    So 
wharf.     These  respective  rif^hts  are  to  the  purpose  of  the  statute  under  which 
be  reasonably  enjoyed.     Neither  party  the  city  acted  was  not  to  authorise  it 
can  destroy,  or  unreasonablj  and  un-  to  transfer  a  nuisance  from  the  city  to 
necessarily   impair,   the  rights     and  low- water  mark,  or  to  create  one  there, 
privileges  of  the  other.    The  purpose  bat  to  enable  it  to  conduct  the  rubbisk 
of  the  defendants  erection  under  the  and  impurities  from  a  particular  por- 
Btatute  is  substantially  accomplished  tion  of  the  city  to  a  point   in   the  set 
by  the  discharge  of  the  deposits  at  the  where  they  would  ordinarily  be  sodis* 
outlet  of  the  sewer.     It  cannot  be  pre-  tributed  and  dissipated  as  not  to  create 
sumed  or  implied  that  the  statute  con-  a  nuisance.    If,  however,    this  result 
templated  the  erection  of  a  public  nui-  is  not  produceid  either  by  reason  of 
sance  below  low- water  mark,  by  allow-  the  action  of  the  elements  or  from  some 
ing  the  deposits  from  the  outlet  of  the  other  cause  than   the    fault   ot  the 
sewer  to  accumulate  and  remain  there  plaintifis,  it  is  the  duty  of  the  city  to 
in  such  quantities  as  to  menace  the  remove  those  deposits  within  a  reason- 
public  health,  obstruct  navigation  and  able  time  and  in  such  a  manner  as  to 
seriously  to  impair,  if  not  entirely  to  prevent  their  becoming  a  nuisance  to 
destroy,  the  plaintiff*s  erections,  pre-  the  public,  or  a  private  nuisance  to  the 
viously  made  under   an   act   of   the  wharf  company.     The  rigTU  of  the  de- 
legislature  of   equal   authority    with  fendanU  to  construct  an  outfaUfor  ihi 
that  under  which  the  defendants  made  setoer  in  the  sea  does  not  include  the 
their  erection .     Nor  is  it  reasonable  right  to  create  a   nuisance,  pubiie  or 
to  conclude  that  the  g^nt  under  which  priwxie  ;  it  is  a  right  to  make  deposUi 
the  plaintiffii  extendi  their  wharf  into  temporarUy^  and  not  a  right  to  obsUvet 
tide- waters  implies  the  right  thereby  navigation  perman&Uly, 
to  create  a  public  or  private  nuisance 

defendant  constructed  a  drain  to  the  lawful  possession  of  a  citiien,  save  in 
plaintiff's  lot,  upon  which  it  dis*  accordance  with  law."  In  Woodward 
charged  its  contents,  flooding  the  v.  Worcester,  121  Mass.  245,  the  de- 
same  and  filling  the  cellar  of  the  fendant,  in  building  a  new  sewer,  left 
house,  situate  thereon,  with  sewage,  an  opening  in  Uie  retaining  wall,  at  s 
and  undermining  and  injuring  its  point  above  the  plaintiff^s  estate,  and 
walls.  It  seems  that  the  complaint  by  artifidal  means  a  portion  of  the 
sets  forth  a  cause  of  action  in  tliat  it  sewage  was  diverted  into  the  original 
stated  an  intrusion  upon  the  plaintiff's  channel  of  a  brook,  over  a  stnp  of 
premises  and  an  infraction  of  his  land  belonging  to  the  defendant,  upon 
rights,  which,  in  the  absence  of  excuse  the  plaintiff's  land.  The  sewage  sodi- 
or  justification,  was  unlawful.  "  Such  verted  was  composed  of  filth  and  of- 
act,"says  the  court,  '*the  defendant  fensive  matter  which  at  times  emitted 
could  not  lawfully  do,  except  under  noxious  odors  so  as  to  interfere  with 
license,  or  other  valid  authority.  This  the  use  and  enjoyment  of  the  plaint- 
was  held  in  St.  Peter  «.  Denison,  68  ifi*s  esUte,  and  depreciated  its  value. 
N.  T.  416.  It  was  there  said  that  the  Held,  that  the  plaintiff  was  entitled  to 
Sute  even  could  not  intrude  on  the  an  injunction  to  restrain  the  diveraion 

*  Indianapolis  v.  Buffer,  ante. 
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the  quantity  of  water  to  be  carried  through  it,  and  in  coneequence 
the  sewer  proves  insofScient,  and  the  water  sets  back  upon  and 
jSoods  the  premises  of  individuals,  or  otherwise  produces  injury 
thereto,  it  will  be  responsible  for  the  injury.^  But,  if  the  sewer 
was  of  sufficient  capacity  as  originally  constructed,  it  is  not 
responsible  for  damages  arising  from  it  subsequently  becoming 
insufficient  to  carry  off  the  water  from  an  extraordinary  fall  of 
rain,  in  consequence  of  the  increase  of  population  and  the  greater 
extent  of  territory  graded  and  built  upon.*  But,  if  a  culvert  is 
built  to  carry  off  the  water  of  a  natural  atreaniy  the  city  is  re- 
sponsible for  damages  arising  from  its  want  of  capacity,  as  well 
as  from  defects  of  construction.*  So,  too,  if  a  city  neglects  to 
keep  its  sewers  in  proper  repair,  it  is  liable  for  resulting  damages  ; 
but  in  all  cases  negligence  must  be  charged  and  proved.* 

of  the  sewage  upon  his  lands.    See  age  was  sustained  by  the  plaintiff  until 

also  Boston  Rolling  Mills  «.  Cambridge,  about  four  years  before  suit  brought, 

117  Mass.  896,  where  it  was  held  that  the  defendant  oould  not  claim  a  pre- 

the  city  was  liable  in  damages  to  the  scriptive  right  to  discharge  the  sewage 

plaintiff  for  building  its  sewer  so  as  to  there,  *  although  it  began   to   so  dis- 

empty  the  sewage  into  the  plaintiff's  charge  it  there  more    than    twenty 

canal  so  as  to  interfere  with  its  navi-  Tears  before  the  plaintiff's  action  was 

gation,  and  that,  as  the  sewage  was  brought, 
increased  every  year,  and  no  real  dam- 

>  Phinizy  «.  Augusta,   47  Qa.  260.  Penn.  St.  824.    In  Smith  z;.  New  York, 

See  statement  of  case,  ante,  p.   147.  4  Hun  (N.  Y.),  687  ;  aff'd,  66  N.  Y. 

In  Washburn,  etc,  Mf'g  Co.  v.  Wor-  295,  an  action  was  brought  to  recover 

ceeter,   116  Mass.  458,    the    plaintiff  damages  to  the  plaintiff's  property  by 

brought  a  biU  to  abate  a   nuisance  reason  of  the  water  setting  back  into 

created  by  the  defendants  in  convert-  his  basement  from  a  sewer  constructed 

ing  a  natural  water-course  into  a  sewer  and  maintained  by  it.     The  overflow 

under    authority   of  the   legislature,  was  occasioned  bv  a  heavy  rain  which 

The  bill  aUeged  that  the  defendants  conveyed  so  mucn  sand  into  the  sewer 

opened  other  sewers  and  drains  into  as  to  completely  obstruct  and  prevent 

this,  thus  precipitating  into  such  sewer  the  water  from  flowing  through  it.    It 

the  entire  sewerage  of  the  city,  which  did  not  appear  that  the  sewer  was  im- 

flowed  thereby  into  another  natural  properly  constructed,  or  that  it  had 

stream  and  was  discharged  upon  the  ever  been  obstructed  before.    It  was 

plaintiff's  land,    thereby    creating  a  held  that  there  could  be  no  recovery, 

nuisance  and  causing  special  damage  But  see  Rochester   White  Lead  Co.  i. 

to  the  plaintiff's   property.     Upon  a  Rochester,  8  N.  Y.  468  ;  Ponohue  «. 

demurrer  to  the  bill  it  was  held  that,  .New  York,  8  D^  (N.  Y.  C.  P.),  65. 

in  the  absence  of  any  allegation  of  *  Rochester    White     Lead    Co.    «. 

negligence  on  the  part  of   the  dty,  Rochester,  8  N.  Y.  468  ;  Phinizy  «.  Au- 

eitner  in  the  mode  of  discharging  the  gusta,  ante. 

sewage  or  of   purifying  it,  the  bill  ^  Barton  «.  Syracuse,  86  N.  Y.  64; 

oould  not  be  maintained.  Nims  9.  Troy,  69  id.  600 ;  Smith  v. 

*Carr  «.   Northern    Liberties,     85  New  York,  66  id.  895. 
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Sac.  758.  WhAt  Mta  afe  excoBed  bj  legiBlative  grants. 

8bo.  764.  ObligatioDS  roBting  upon  public  oompaoiea  in  the  diaehazgo  of  their 

powers. 
Sbo.  755.  Same  oontinaed. 

8bo.  750.  Authority  to  erect  bridges  over  nayigable  stteams. 
8bc.  757.  Exemption  from  indictment  for  public  nuisances. 
Sao.  758.  Liable  to  indictment  in  certain  cases. 
Sac.  759.  Power  of  the  legislature. 
Sac.  760.  Legislatiye  grants  do  not  exempt  company  from  liabilitj  for  prirate 

damages  in  certain  cases. 
Sac.  761.  Implied  condition  that  the  work  shall  be  properly  exercised. 
Sao.  762.  What  is  a  taking  of  property. 
Sac.  768.  Power  of  Parliament,  in  England,  omnipotent. 
Sao.  764.  No  remedy  can  be  had  for  injuries  purely  consequential,  etc. 

Sao.  753.  What  acts  MneesKonsed  by  legislative  grants.  — The  question 

as  to  how  far  legislative  authority  to  do  an  act,  which  otherwise 
would  be  a  nuisance,  operates  to  shield  those  to  whom  the  au- 
thority is  given,  from  liability  for  damages  sustained  by  others 
therefrom,  is  one  of  great  importance,  and  one  which  has  often 
engaged  the  attention  of  courts^  and  which  is  now  far  from  being 
definitely  settled. 

It  may,  however,  be  stated,  that  a  person  or  corporation  author- 
ized by  law  to  do  a  particular  thing,  as  to  build  a  railroad/  a 
turnpike,*  a  bridge  across  a  navigable  stream,'  or  to  carry  on  a 
particular  class  of  business,  as  for  the  manufacture  of  gas  to  sap- 
ply  the  people  of  a  town  or  city  therewith,*  so  long  as  they 
keep  within  the  scope  of  the  power  granted,  are  completely  pro- 
tected from  indictment  and  punishment  for  a  public  nuisance,  and 

>  Rex  V.  Pease,  4  B.  &  Ad.  80 ;  Rex  v,  «  Jolly  v,  Terre  Haute  Draw-bridge 

Morris,  1  id.  441.  Co.,  6  McLean  (U.  S.).  287  ;  Attorney- 

•State  V,   WilUamstown  Turnpike  General  v.  Hudson  River   R.  R.  Co., 

Co.,  34  N.  J.  L.  547 ;  State  v.  Clarks-  9  N.  J.  Bq.  536;  State  v,  Parrott,  71  N. 

▼ille  R.  &  T.  Co. ,  2  Sneed  (Tenn.).  88 ;  C.  311. 

Com.  V.  Hancock  Free  Bridge,  2  Gray  *  People  v.  Gas-ligbt  Oa.  64  Barb. 

(Mass.),  58 ;    State  v.  Scott,  2    Swan  (N.  Y.)  55   Imperial  Gas  Go.  v.  Broad- 

(Tenn.),  883  :  Beckett  v,  Upton,  88  Eng.  bent,  7  H.  L.  605;  Carbart  v,  Aabura 

L  &  Eq.  108.  Qas-ligbt  Co.,  22  Barb.  (N,  Y.)  297. 
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from  proceedings  either  at  law  or  in  equity  in  behalf  of  the 
public  therefor.'    But  this  is  subject  to  this  qualification,  that 

the  nuisance  arises  as  a  natural  and  probable  result  of  the  act 

authorized,  so  that  it  may  fairly  be  said  to  be  covered  in  legal 
contemplation  by  the  legislature  conferring  the  power.*  If  the 
nuisance  is  not  the  necessary  result  of  the  act  or  work  authorized, 
or  if  it  might  be  exercised  in  such  a  way  as  to  obviate  the  nui- 
sance, legislative  authority  will  not  be  inferred  from  the  grant  to 
create  the  nuisance,  and  will  not  operate  as  a  protection  or  excuse 
therefor  either  against  an  indictment  or  a  suit  in  behalf  of  the 
public  at  law  or  in  equity  to  abate  the  nuisance.'  Hence  it  is  only 

>  People  v.  Law,  84  Barb.  (N.  Y.)  beck  liad  been  pure,  and  that  tbe  iin- 

494;   People  v.  N.  Y.  Gas-lignt  Co.,  parity  aroee    from    leading  into  the 

64  id.  55;  Oarhart   v.    Aubom    Gas-  beck  the  sewage  from  the  town  of 

light  Co.,  22  id.  297 ;  People  v,  Piatt,  Bradford,  which,  within  a  few  ^ears, 

17  Johns.    (N.    Y.)   196  ;  Dayis   v.  had  largely  increased  in  population,  so 

Mayor,  14  N.  Y.  500  ;  Ck>m.  v.  Reed,  that,  although  the  water  was  impure, 

84Penn.St.  276;  Harris  v.  Thompson,  uo  deposit  of  an  offensive  kind  took 

9  Barb.  (N.  Y.)  860  ;  Rex  v.  Pease,  4  place.     The  water  in  the  canal  was 

B.  ft  Ad.  80.  stagnant,  and  there  was  no  current  or 

*  In  Regina  v.  Bradford  Nayifa-  flow  of  water,  and  the  sewage  was  de- 
tion  Co.,  6  B.  ft  S.  681,  the  de-  posited  in  the  canal,  so  that  when 
f  endants  were  authorized  to  construct  boats  passed  through  it  it  emitted  very 
and  maintain  a  canal,  which  they  pro-  offensiye  smells  and  saaes.  The  court 
oeeded  to  do  in  1774.  In  1802  tney  held  that  although  the  company  was 
erected  a  dam  across  a  stream  called  authorized  by  Parliament  to  construct 
Bradford  beck,  and  made  a  reservoir  the  canal,  and  feed  it  with  the  water 
of  stone  at  the  head  of  the  canal  into  from  Bradford  beck,  yet,  as  at  that 
whidi  the  water  was  and  held  in  time  the  water  was  clear  and  pure,  it 
reserve  to  supply  the  canal  when  the  could  not  be  held  as  having  been  con- 
water  therein  was  low.  The  water  templated  by  Parliament  that  the 
thus  turned  into  the  canal  was  im-  water  would  become  so  impure  as  to 
preffnated  with  sewage,  and  by  stand-  make  its  use  in  the  canal  a  public  nui- 
inginthe  canid  emittted  noxious  and  sanoe,  and  the  use  of  the  water  was 
unwholesome  odors  to  the  nuisance  of  enjoined,  as  weU  as  a  use  of  the  canal 
those  living  in  the  vicinity  of  the  canal,  in  any  way  so  as  to  create  a  public 
This  action  was  brought  to  restrain  nuisance  by  reason  of  noxious  smells 
the  company  from  turning  into  this  emitted  from  the  water  used  therein, 
canal  any  further  sewage  or  other  *  Attorney-General  v.  Metropolitan 
matter  calculated  to  create  a  nuisance.  Board  of  Work,  1  H.  ft  M.  820  ;  Clark 
The  defendants  admitted  that  the  nui-  v.  R.  R  Co.,  86  Mo.  202,  in  which  it  was 
sanoe  existed,  but  insisted  that  as  they  held  that  an  action  would  not  lie  for 
had  the  right  to  use  the  water  of  damages  arising  from  the  overflow  of 
Bradford  beck  for  the  purposes  of  land  occasioned  by  the  proper  con- 
their  canal,  and  that,  as  uiey  did  not  struction  of  their  road-bed.  But  this 
pollute  the  water  of  the  stream  or  applies  only  to  injuries  sustained  by 
unpregnate  it  with  sewage,  they  one  whose  land  is  taken  and  whose 
could  not  be  made  answerable  for  the  damages  have  been  assessed.  Attor- 
naisance  resulting  from  its  use.  It  ney-General  v.  Birmingham,  4  K.  ft  J. 
appeared  that  when  the  canal  was  628:  Imperial  Gas  Co.  v.  Broadbent, 
baUt,  and  down  to  within  three  or  7  H.  L.  Cas.  606;  Stainton  v.  Wool- 
four  years  before  the  commencement  nrch,  28  Beavan,  226  ;  Hutton  «,  R.  R. 
of  the  action,  the  water  of  Biadford  Co.,  7  Ha.  269;  R.  R.  Co.  «.  Artoher,  6 
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when  the  niiiflanee  is  a  necessary  and  probMe  lesah  of  the  act 
done  in  porsoance  of  legislative  anthoritj  that  the  grant  openteB 
as  a  protection  against  indictment  or  suit  therefor.  Otherwifie  it 
cannot  be  said  to  have  been  contemplated  by  the  gnnt,  and 
therefore  is  not  authorized  by  it^ 


Sec.  754.  OliHgatiana  rMtiag  upon  pabUo  nnmiMmtw  In  tfa*  dlKteigi 
of  tlMir  powwB.^  So,  too,  where  a  person  or  corporation  is  vested 
with  authority  by  the  l^islature  to  do  an  act  which,  unless  care- 
fully and  skillfully  done,  will  operate  injuriously  to  the  public 
or  to  individuals,  they  are  bound  to  execute  the  power  in  good 
faitiij  and  to  exercise  the  highest  d^ree  of  care  to  prevent 
injurious  results,  and  it  is  only  against  those  acts  which,  in  the 
exercise  of  such  care  and  skill,  operate  injuriously,  that  their 
grant  operates  as  an  excuse  or  defense.    If  negligence  can  in 
any  measure  be  predicated  of  their  acts,  they  are  liable  for  ^' 
the  consequences,  civilly  and  criminally,    resulting   therefrom. 
The  rule  is,  that  where  a  corporation  or  an  individual  are  author- 
Paige  (N.  Y.),  88  ;  Sandford  v.  R  R.    damage,  or  inflict  nnneceBwry  iojoijr 
Co.,  24  Penn.  St.  878.  WhUe  companies    they  are  Uable  therefor.    London,  etc., 
acting  under  legialative  power  are  the    R.  R.  Co.  v.  Canal  Co.,  1  Ra.  Cm.  235 , 
best  jadges  of  the  manner  in  which    Coatee  V.Clarence  R,  R.  Co.,  1  R.  ^^ 
their  works  are  to  be  constracted,  yet,     181 ;    East  and  West  India  Docks  R. 
if  they  are  proceeding  to  execute  tnem    R.  Co.  e.  Oattke  2  Ra.  Gas.  380. 
in  sudi  a  manner  as  to  do  unnecessary 

1  Regina    v.   Bradford    Nayintion  were  taken  by  the  defendants  for  the 

Co.,    6    B.    ft    S.    681;    People    v.  purposes  of  their  road,  and  the  lisbii- 

Gas-light  Co.,  64  Barb.  (N.  Y.)  65.    In  ity  of  the  defendants,  for  injories  r^ 

Clark  V.  Mayor  of  Syracuse.  18  Barb,  suiting  to  the    plaintiff,  was  pU<»a 

(N.  Y.)  82,  the  legislature  declared  a  upon  Uie  same  ground  as  thougo  thej 

stream     nayigable,    and     afterward  had  been  occasioned  by  an  indi^idoftl 

authorized  the  plaintiff  to  erect  a  dam  owning  the  adjoining  tract.  Bekkett, 

upon  it.  It  was  held  by  the  court  that  J.,  in  a  yery  able  opmion,  whicli  oeca- 

this    authority    only    protected    the  pies  the  position  of  a  leading  opinion 

plaintiff  from  the  consequences  of  the  upon  questions  of  this  character,  said : 

nuisance  to  nayigation,  and  was  no  "  There  is  no  pretense  that  the  railAW^ 

protection  for  nuisances  occasioned  by  company,  in  digging  the  ezcayation  on 

the  dam  in  other  respects.  their  own  land,  were  in  the  wrong; 

lu  Richardson  v,  Vermont  Central  R.  neither  in  so  doing,  did  they  remora 

R.  Co.,  25  Vt.  465,  it  was  held  that  any  of  the  plaintiff's  soil  directly.  M 

where  the  defendant  in  the  erection  the  tUde  toas  a  consequence  of  it.   * 

of    its  railroad  made  an  excayation  They  cannot  justify  the  remoyal  of  th^ 

upon  its  own  land  so  near  to  the  plaint-  plaintiff's  soil   from  any  powers  &(- 

iff's  land  adjoining  that  his  land  slid  tempted  to  be  conferred  upon  tbem. 

into  the  excayation,   the  defendants  either  by  their  charter  or  the  genersi 

were  liable  for  the  injury.     In  this  railroad  law." 

case  no  part  of  the  plaintiffs  premises  * 
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ized  to  do  an  act,  which  is  in  derogation  of  private  rights,  they 
are  bound  to  exerdse  the  power  given,  with  moderation  and  dis- 
cretion, and  not  negligently.^  Thus,  where  a  railroad  company 
were  authorized  to  make  excavations  for  their  road-bed,  it  was 
held  that  they  were  bound  to  make  them  with  reasonable  regard 
to  the  rights  of  adjoining  owners,  and  when  they  were  proceed- 
ing with  the  work  without  taking  sufficient  precaution  to  secure 
the  safety  of  an  adjoining  house,  they  were  restrained  from  pro- 
ceeding until  such  precautions  were  properly  provided  for,  and 
an  inquiry  as  to  damages  was  granted.'  When  the  company  can 
exercise  its  rights  in  a  way  that  will  not  be  productive  of  injury 
to  private  rights,  it  is  bound  so  to  exercise  it,  and  a  court  of 
equity  will  always  interfere  to  prevent  their  exercise  in  a  vexa- 
tious or  careless  way.'  If  there  are  two  modes  in  which  the  work 
can  be  done,  one  of  which  would  create  a  nuisance,  and  the 
other  not,  they  are  bound  to  choose  the  method  which  will  obviate 
the  nuisance.' 

1  BiMoe  V.  Great  Butero  Railway  It  must  lay  its  track  sklUf ally  in  a 

Co.,  L.  R.,  16  Eq.  Cm.  640.  public  street,  and  is  liable  for  injaries 

'  Rickett  V.  Metropolitan  Railway,  resalting  from  TuiBkillfalnesB  in  that 

L.  R.,  2  H.  L.  176.  respect.      Worster    v.    Forty-second 

*  London,  etc.,  R.  R.  Co.  v.  Canal  Street  R.  R.  Co.,  60  N.  Y.  208. 

Co.,  1  Ra.  Cas.  22S,  It  mast  not  let  down  the  lands  of 

*  In  Matthews  v.  West  London  an  adjoinine  owner  whether  by  skill- 
Water-Works  Co.,  8  Camp.  402,  the  fol  or  anskillfal  proeecation  of  its 
defendants  were  authorized  to  make  work.  Richardson  9.  Vt.  Central  R. 
excavations  in  the  street  to  lay  their  R.  Co.,  26  Vt.  466. 

water  pipes.     In  doing  so  they  threw  Authority  to  erect  a  bridffe  oyer  a 

up  rabDish  without  properly  guarding  navigable  stream,  if  the  natation  is 

the  same,  whereby  a  stagecoach,  whi<m  not  impeded,  does    not   authorize   it 

the  plaintiff  was  driving,  was  over-  even  temporarily  to  obstruct  it  while 

turned  and  iniured,  and  he,  plaintiff,  erecting  the  bridge.    Memphis  &  Ohio 

severely      injured.       Lord     Ellen-  R  R.  O).  v.  Hicks,  6  Sneed  (Tenn.), 

BOROUGH     held    that    the    company  427. 

was  dearly  liable,  even  though  the  In  Lawrence  v.  Great  Northern  R. 

work  was  done  by  a  contractor.  R.  Co.,  4  Eng.  Law  &  Eq.  266,  held 

In  Waterman  v.  Conn.  &  Pass.  River  liable  for  not  providing  proper  flood- 

B.  R.  Co.,  80  Vt.  610,  damages  were  gates  for  escape  of  water,  which  by 

allowed    for    injuries    from    surface  erection  of  its  road-bed  were  prevented 

water,  through  the  unskillful  manner  from   spreading   as    formerly,    even 

in  which  the  road  was  constructed,  though  the  act  did  not   provide    for 

But  see  Henry  e.   Vt.  Central  R.   R.  their  being  made. 

Co.,  30  id.  6&,  where  injury  to  land  In  the  Freehold  General  Investment 

resulting  from  change  in  the  course  of  Co.  e.  The  Metropolitan  R.  R.   Co., 

a  river  by  a  railroad  company  in  neces-  Weekly  Notes,  18^,  p.  66,  the  defend- 

0ary  erection  of  their  road,  was  held  ants  in  the  construction  of  their  road 

not  recoverable,  though  such  erections  -were  building  tunnels  under  valuable 

were  unskillfully  msae.     Robinson  e.  houses,  and  among  the  rest,  under  the 

N.  T.  &  Erie  R.  R.  Co.,  27  Barb.  (N.  plaintiffs  house.    Upon  a  bill  for  an 

Y.)  612.  injunction  to  restrain  them  from  pro- 
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Sbo.  765.  BtuM  oontiniiied.^  ThnB  it  18  held  that  authority  given 
to  constract  a  raiboad,  and  to  operate  it  by  steam,  does  not  operate 
as  an  anthoritj  to  use  engines  thereon  that  are  defectivelj  oon- 
stmcted,  so  as  to  scatter  coab  along  the  line  of  the  road,  endanger- 
ing the  property  of  those  through  whose  lands  it  passes,^  nor  with 
smoke-stacks  so  defectively  constructed  as  to  permit  the  free  escape 
of  sparks  from  the  engine  or  engines,  exposing  property  on  the 
line  of  the  road  to  imminent  danger  from  fire.*    Neither  does 

ceeding  until  thejrhad  provided  proper  to  cause  the  wheels  of  yehides  to  skid 

means  for  securing   the  house  *from  and  to  frighten  horses,  hitting  their 

farther  injury  —  the  walls  having  al-  feet  on  them,  is  a  nuisance,  and  that 

ready  begun  to  crack  —  the  vice-dian-  no  decree  of  public  benefit  will  operate 

oellor  in  disposing   of  the  question  as  a  defense. 

said :     "  The    legislature   has    given  In  Johnson  o.  Atlantic   R.  R.  Co. , 

power  to  the  defendants  to  make  their  85  N.  H.  5S9,it  was  held  that  it  is  the 

works  by  means  of  a  tunnel,  close  to  duty  of  a  raOroad  company  to  con- 

and  through  the    midst    of  valuable  struct  culverts  and  ditches  suffidently 

houses,  and  must  have   foreseen  that  low  to  carry  off  water  set  back  upon 

some  damage  would    be  done.    *    *  lands  by  the  construction  of  its  road, 

But  the  company  are  not  only  bound  when  this  can  be  done  without  dij0> 

to  make  compensation  for  the  damage  culty. 

sustained,  but  are  bound  to  prosecute  In  Sabin  v.  Vt.  Central  B.  R.  Co., 

the  work  skillfully,  and  if  tiieie  are  25  Vt.  8S8,  defendant  held  liable  for 

two  ways  of  doing  the  work,  to  choose  not    removing    stones    thrown   upon 

the  one  that  will  do  the  least  injury."  land  in  process  of   blasting  for  weir 

In  No.  Staffordshire  B.  R.  Co.,  v.  road-bed. 

Dale,  8  E.  &  B.  886,  it  was  held  that  a  In   Pittsburgh,  etc.,  R.  R.  Co.  v. 

railroad    company    having   carried  a  Gielleland,  56  Penn.  St.  445,  it  was 

highway  over  its  road  by  a  bridge  was  held  that  a  culvert  so  unskillfully 

bound  at  all  times  not  only  to  keep  the  constructed   as    to  be  insufficient  to 

bridge  in  repair,  but  also  all  approaches  carry  off  the  water  of  a  stream  in  ordi- 

thereto.  nary  high  water  renders  the  company 

In  Hamden  v.  N.  H.  R  R.    Co.,  27  liable  for  aU  injuries  resulting  there^ 

Conn.  158,  it  was  held  that  a  railroad  from.     Slatten  v,   Des  Moines  VaUey 

company  altering  a  highway  for  the  R.  R.  Co.,  29  Iowa,  154  ;  Terre  Haute, 

purposes  of  its  road  is   bound  to  re.  eto.,R.  R.  Co.  v.  McKinley,  88  Ind. 

store  it  to  its  former  condition,  and  274 ;  T^lor  v.  Grand  Trunk  R.  R.  Co., 

that  this  liability  continues  until  it  is  48  N.  H.  304  ;    Attom^-General  v. 

so  restored,  and   until  that  is  done,  Metropolitan  Board  of  Works,  1  H. 

that  it  remains  a  continuing  nuisance  &  M.  820 ;  and  the  question  of  proper 

rendering  it   liable  for  all  damages,  execution  of  the  works  is  a  question 

either  to  the  town  or  individuals.  of  fact.    Ware  v.  Regents  Canal  Co. , 

In  Regina  v.  Train,  2  B.  &  S.  640,  an  8  D.  ft  J.  227  ;  Coats  v.  Qarenoe  R. 

iron  tramway  laid  in  a  highway  so  as  R.  Co.,  1 R  ft  M.  181. 

*  King  o.  Morris  ft  Essex  R.  R.  Co.,  69  Barb.  (N.  T.)  644.  And  the  fact 
ISN.J.Eq.  897;  Cleavelands  z'.  Grand  that  a  fire  is  set  by  sparks  from  a 
'nrunk  Railroad  Co.,  42  Vt.  449.  railroad    engine    is  presumptive  evi- 

*  Gandy  t'.  Chicago,  etc.,  R.  R.  Co.,  dence  that    the    spark    protector   is 

80  Iowa,  420.     See  Jackson  v.  Same,    defective,  and  throws  the  burden  of 

81  id.  176  ;  Kellogg  v.  Chica^,  etc.,    the  proof  of  the  contrary    upon    the 


R.  R.  Co.,    26    Wis.    228;  Bedell  V.    company. 

Long  Island  R.  R.  Co.,  44  1^  Y.  867;        Bedford  v.  Hannibal,   etc,    R.   R 

Case  V.  Northern  Central  IT  R  Co.,    Co.,  46  Mo.  456 ;   Case   v.    Northern 


LbQAUZSD   NuifiAKOKS.  857 

it  anthorize  a  oonstant  ringing  of  the  bell  or  blowing  of  the 
whistle  to  the  annoyance  of  people  livmg  along  its  line,  bat 
only  such  necefisary  use  of  those  devices  as  the  public  safety 
and  the  proper  ronning  of  the  trains  requires.'  The  noise 
and  rumble  of  the  trains,  the  smoke  escaping  from  the  engines, 
and  the  jarring  occasioned  by  the  proper  operation  of  the 
road,  must  be  borne  as  dammum  absque  injuria^  but  the  best 
and  most  improved  devices  must  be  used  that  skill  and  science 
has  devised,  to  prevent  injury  from  the  exercise  of  the  powers 
given  by  the  grant,  either  to  public  or  individual  rights.*  When 
this  is  done,  the  grant  is  a  full  protection ;  failing  in  that,  it  is  no 
protection  at  all  to  the  extent  of  the  injury  occasioned  or  threat- 
ened by  such  n^lect,  and  for  the  injuries  resulting  therefrom,  it 
is  liable  both  to  indictment  in  behalf  of  the  public,  and  to  respond 
in  damages  to  individuals  injured  thereby.*  A  raiboad  may  be- 
come a  nuisance,  and  indictable  as  such,  when  its  trains  are  ha- 
bitually run  without  a  reasonable  regard  to  lives  or  property,  or  to 
public  safety,  as,  where  they  habitually  run  their  trains  without 
giving  reasonable  and  proper  signals,  and  this,  too,  whether  they 
are  required  to  do  so  or  not,  by  any  statute.  It  is  among  the  ob- 
ligations implied,  when  the  authority  is  given,  to  do  a  dangerous 
acx» 

Gentml  R  R.  Co.,  ante.     See   as   to  Bat  see   IndiaDapolis  R.  R.  Co.   v. 

presamption  of  defects  in  machinery,  Paramore,    31    Ind.    143  ;    Fitch    v. 

illinois  Central  R.  R.  Co.  v.  Phillips,  Pacific  R.  R.  Co., 45  Mo.  822;  Barron 

49111.  284 ;  Reed  v.  New  York  Cen-  v,  Eldredge,  100  Mass.  465. 
tral  a  R.  Co.,  56  Barb.  (N.  Y.)  498. 

'  First  Baptist  Church    Society  v.  washeldthatthiswoald  not  justify  the 

R.  R.  Co.,  5  Barb.  (N.  Y.)  79.  erection  of  a  shop  for  hardening  rails 

*  BeU  V.    Railroad  Co.,  25  Penn.  in  a  locality  where  the  noise  would  be 

St.  161;  Brands.  Hammersmith  R.  a  nuisance.     Randle  v.  Padlic  R.  R. 

R.  Co.,L.R.,lQ.B.  180;  Sparhawk  Co.,  65  Mo.  825. 

V.  Union,  etc.,  R.  R.  Co.,  54  Penn.  'Costello  v.  Syracuse,  etc.,  R.  R  Co., 

St.  401 ;  Burton  v.  PhiladelphU  R.  65  Barb.  (N.  Y.)  92  ;  Chicago  v.  Quaint- 

R.  Co.  ,4  Harr.(I>el.)  252.   But  where  anoe,  58  111.  889 ;  Spaulding  v.  Chicago, 

the  noise  is  unnecessary,  the  rule  is  etc.,  R.  R.  Co.,  30  Wis.  110;  King  v. 

otherwise,  or  when  the  use  complained  Morris  &  Emex  R   R.  Co.,  8  C.  E. 

of  can  be  dispensed  with  in  a  populous  Green  (N.  J.),  897 ;  Queen  v.  Darling, 

locality.    Mumford  v.  Ox.,  W.  &  W.  ton  Board  of  Health,  5  B.  ft  S.  562; 

R.  Co.,  1  H.  &  IT.  84  Brine  v.  Great  Western  R.  R.  Co.,  2 

In  Cooper  9.  North  British  R.  R.  id.   402;  Broadbent  o.   Imperial  Gas 

Co.,  85  Jurist,   295  ;  1  Macph.   (Sc.)  Co.,  7  D.  M.  &  G.  600 ;  Caledonian  R. 

499,  when  authority  was  given  to  de-  R.  Co.  v.  Sprot,  2  Macph.  449. 

fendants  to  ereet  workshops  to  manu-  ^  LouisviUe, etc.,  R.  R.  Co.  v,  Comm., 

facture  machinery,  apparatus,  etc.,  it  13  Bush  (Ey.),  888. 

108 
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Sbo.  756.  Authority  to  Mreot  bridges  over  nsvlgable  fltreeme.— Au* 

thoritj  given  to  erect  a  bridge  across  a  navigable  stream,  even  in 
the  absence  of  a  provision  that  it  should  be  erected  with  proper 
draws,  and  in  sudi  a  way  as  to  interfere  as  little  as  possible  with 
navigation,  would  undoubtedly  be  held  to  be  subject  to  such  re- 
strictions, but,  as  that  question  will  not  be  likely  to  arise,  it  will 
not  be  profitable  to  discuss  it  here.  It  is  sufficient  to  say  that 
when  authority  is  given  to  erect  a  bridge  over  a  navigable  stream 
in  such  a  way  as  to  interfere  as  little  as  possible  with  its  naviga- 
tion, the  authority  does  not  operate  as  a  protection,  if  the  bridge 
interferes  with  navigation  in  any  degree  unnecessarily,  which, 
by  a  more  skillful  construction,  or  by  the  adoption  of  other 
methods  or  better  appliances,  might  be  avoided.' 

8eo.  757.  Bzemptioii  from  indlotmeiit  lor  pabUo  nnteenoe. —  An  indi- 
vidual or  corporation  acting  strictly  within  the  scope  of  legisla- 
tive power  cannot  be  indicted  for  a  public  nuisance.  The  legis- 
lative grant  is  a  license  to  do  the  act  and  operates  as  a  complete 
and  full  immunity  from  prosecution,  either  civilly  or  crimi- 
nally, on  the  part  of  the  public*  But  it  by  no  means  follows 
that  because  an  act  is  done  under  legislative  authority,  that  the 
person  doing  the  act  cannot  be  punished  therefor  by  indictment 
if  the  act  creates  a  public  nuisance.  If  the  act  is  in  excess  of 
the  power  given,'  or  if  it  is  done  in  a  manner  not  within  the 

1  State  V,   P&nott,   71  N.  G.  811 ;  Co.,  22  id.  297 ;  Rex  v,  Peaee,  4  B.  & 

JoUj  V.  Terre  Haute  Bridge  Co.,  6  Ad.  80  ;  Clark  s^.  Syracaee,  13  Barb. (N. 

McLean,  287 ;  Colambas  Ins.  Co.  v.  Y.)  82 ;  Andenton  v,  R.  R.  Co.,  0  How. 

Peoria  Bridge  Assodatioa.  id.  70 ;  Co.  (N.  Y.)  Pr.  558  ;  Danville,  etc.,  R.  R. 

lambaelna.  Co.  v,  CurteniuB,  id.  209 ;  Co.  v,  Comm.,  73  Penn.  St.  !^.  Where 

Attorney -General  v.  Hudson  River  R.  a  mnnioipal  corporation  by  its  charter 

R.  Co.,  9  N.  J.  £q.  526  ;  Newark  Plank  or  general  law  is  authorized  to  do  so.  a 

Road  Co.  V,  Elmer,  id.  754  ;  Comm.  license  granted  by  it  to  a  person  to  ex- 

V.  New  Bedford  Bridge  Co.,    2   Gray  ercise  a  certain  trade  or  bnsinefls  —  as 

(Mass.),  889  ;  Comm.  v.  Nashua  &  Low-  a  distillery  —  it  is  a  protection  against 

ell  R.  R  Co.,  id.  54 ;  Comm.  v.  Erie  &  an  indictment  by  the  State.     Lewis  v. 

N.  E.  R.  R.  Co.,  27  Penn.  St.  889.  Behan,   28  La.   Ann.   180;  People  v. 

•People  V.  Law,  84  Barb.   (N.  Y.)  Detroit,    etc.,    Plank    Road    Co.,   37 

494,  HooEBOOic,  J.  ;  People  v.  New  Mich.  195. 

York  Gas  Co.,  64  id.  55 ;  Davis  v.  Mayor,        *  Comm.  v.  Old  Colony  R.  R.  Co.,  14 

14  N.  Y.  506  :  Crittenden  v.  Wilson,  5  Gray  (Mass.),  98  ;  Donnaher  v.  Sute, 

Cow.  (N.  Y.)  165;  People  v,  Piatt,  17  8  Sm.  &  M.   (Miss.)   649;  Glover  r. 

Johns.  (N.  Y.)  195 ;  Stoughton  v.  State,  North  Staffordshire  R.  R  Co.,  16  Q. 

5  Wis.  271  ;  Comm.  v.  Reed,  84  Penn.  B.  912  ;   Hentz  «.  L.  I.  R  R  Co..  13 

St.  275  ;  Harris  v,  Thompson,  9  Barb.  Barb.  (N.  Y.)  646 ;  In  re  Penny,  7  E. 

(N.  Y.)  850 ;  Oarhart  v.  Auburn  Gas  ft  B.  660 ;  Moses  v.  R  R.  Co.,  21  IlL 
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reasonable  oontemplation  of  the  legislature,  to  be  gathered  from 
a  fair  construction  of  the  grant — as  if  it  is  not  a  necessary 
and  probable  result  of  the  exercise  of  the  power  given  — ^the  act 
will  be  no  protection  against  liability,  both  civilly  and  crimi- 
nally/ It  is  only  against  snch  consequences  as  are  fairly  within 
the  contemplation  of  the  l^islature  in  conferring  the  authority, 
and  such  results  as  are  necessarily  incident  to  its  being  done  — 
in  other  words,  such  results  as  are  the  natural  and  probable 
consequence  of  an  exercise  of  the  power  at  all — that  the  grant 
operates  as  a  protection.*  Beyond  that  it  affords  no  protection 
whatever.  It  is  sometimes  laid  down  in  elementary  works,  and 
appears  in  the  opinions  of  courts,  that  that  which  is  authorized  by 
the  legislature  cannot  be  a  nuisance.  This  is  clearly  erroneous  in 
the  sense  in  which  it  is  generally  understood.  That  which  is 
authorized  by  the  legislature,  within  the  strict  scope  of  tlie  power 
given,  cannot  be  2i,  public  nuisance,  but  it  Truxy  be  a  private  nui- 
sance^ and  the  legislative  grant  is  no  protection  against  a  private 
action  for  damages  resulting  therefrom.' 

516 ;  Imperial  Qas-liffht  Co.  v.  Broad-  R.  R.  Co.,  2  B.  ft  8.  402 ;  Wetmore  v. 

bent,  7  H.  L.  600  ;  Ware  v,  Reg^nta  Story,  22  Barb.  (N.  T.)  414  ;  Comm.  v. 

Canal  Co..  8  D.  &  J.  227;  Frewin   v,  Erie  &  N.  E.  R.  R.  Co.,  27PeDD.  St. 

Lewis,  4  M.  &  C.   255;    Oldaker  v,  839.  And  tlie  fact  that  the  excesR  arises 

Hunt,  6  D.  M.  &  G.  889;  Caledonian  from  a  misapprehension  of  the  power 

R.    R.    Co.    7'.    Colt,  8  Maoq.   888;  conferred  is  no  excuse.    Mohawk  &  H. 

New  Albany  R.  R.   Co.  v,   O'Dailey,  R.  Co.  «.  Artcher,  6  Paige  (N.  Y.),  84  ; 

12  Ind.  551 ;  Brine  v.  Great  Western  Sandford  v.  R.  R.  Co.,24Penn.  St.  878. 

>  Steele  v.  Western    Inland  Locks  Walker  «.  Board  of  Public  Works, 

Navigation  Co.,  2  Johns.  (N.  T.)  288  ;  16  Ohio,  540  ;  Manhattan  Gas  Co.  v. 

Reg.  V,  Bradford  Nayiffation  Co.,  6  B.  Barker,  86   How.  Pr.  (N.  Y.)  288.    In 

ft  S.649;  Delaware  Canal  Co.  v.  Comm.,  Crittenden  v.  Wilson,  5  Cow.  (N.  Y). 

60  Penn.  St.  867.  165,  Suthbblaitd,  J.,  said: "  The  effect 

'  Rex  V.  Pease,  4  B.  &  Ad .  80  ;  Law-  of  the  grant  is  simply  to  authorize  the 

renoe  v*  R.  R.  Go. ,  16  Q.  B.  643  ;  Re-  defendant  to  erect  his  dam  as  he  mi^ht 

gina  V.  Charlesworth,  id.  1012;  Abra-  have  done  if  the  stream  had  been  nis 

ham  et  al.  v.  The  Great    Northern  own,  without   the  grant.     T%e   dam 

Railway,  id.  586.  could  not  he  indicted  at  a  pubUe  nui- 

'People  V,  New  York  Gas  Co.,  64  eanee  and  abated.  TTis  only  remedy  for 

Barb.  (N.  Y.)  55;  Carhart  v.  Auburn  those  injured  ie  by  action."    People  v. 

Gas-light  Co.,  22  id.  297  ;  Cleveland  v.  Piatt,  17  Johns.  (N.  Y.)  195 ;  Brown  v. 

Oitixens'  Gas-light  Co.,  20  N.  J .  Ea.201 ;  Cayuga  R.  R.  Co. ,  12  N.  Y.  487  ;  Law- 

Fletcher  v,  R.  R.  Co.,  25  Wend.  (N.  Y.)  rence  v.  R.  R.  Co.,  16  Q.  B.  648  ;  Rob- 

462 ;  First  Baptist  Church  v.  R.  R.  Co.,  inson  v.  N.  Y.  &  Erie  R.  R.  Co.,  27 

5  Barb.  (N.  Y.)  79;  Steele  v.  Western  Barb.  (N.  Y.)  512:  Bradley  v,  N.   Y. 

Inland  Locks  Navigation  Co. ,  2  Johns,  ft  N.  H.  R.  R.  Co.,  21  Conn.  805 ;  Biahon 

(N.  Y.)  288  ;  R  R.  Co.  v,  Applegate,  8  «.  R.  R.  Co. ,  Lalor's  Supp.  156  ;  Wil- 

Dana  (Ey.),  289 ;  Spencer  v.  London  &  Hams  v.  N.  Y.  Central  R  K.  Co.,  16  N. 

Birmingham  R.  R.  Co.,  8  Sim.  198;  Y.  97;  Lyman  v.  White  River  Br.  Co., 
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Sbo.  768.  lAMm  to  todlotmiit  In  ontain  omm.—  The  leglfllataie 

may  authorize  a  use  of  property  that  will  operate  to  produce  a 
public  nuisance,  but  it  is  questionable  whether  it  can  authorise 
a  use  of  it  that  will  create  a  private  nuisance  by  an  actual  inva- 
sion of  one's  premises  by  noxious  vapors,  malarial  gases  or  dis- 
agreeable smells,  without  compensation  therefor.  The  right  given, 
however,  in  order  to  warrant  the  erection  of  a  public  nuisance, 
must  be  clearly  within  the  scope  of  the  grant,  and  must  fairiy 
be  within  contemplation  of  the  legislature  in  conferring  the 

2  Aiken  (Vt.),  355 ;  Carpenter  «.  Horse  take  private  property  for  public  nee, 
K.  R.  Co.,  11  Abb^  Pr.  N.  Y.  (N.  S.)  on  making  compensation,  bat  is  not 
416;  Tinsman  9.  Belvidere  D.  R.  R.  clothed  with  the  sovereign's  immonity 
Co.,  25  N.  J.  L.  255 ;  Eastman  v.  Com-  from  resulting  damages.  This  power 
pany,  44  N.  H.  143 ;  Lee  «.  Pembroke  leaves  their  common-law  liability  for 
Iron  Co.»  57  Me.  481 ;  Nevins  «.  Peo-  in  juries  done  in  the  exercise  of  their 
ria,  41  III.  502 ;  Richardson  v.  Ver-  authority  precisely  where  it  would 
mont  Central  R.  R.  Co.,  25  Vt.  465  ;  have  stood  if  the  land  had  never  been 
March  e.  R.  R.  Co.,  19  N.  H.  872;  acquired  in  the  ordinary  way."  In 
Estabrooks  v.  R.  R.  Co.,  12  Cash,  this  case  the  plaintiff  was  held  entitled 
(Mass.)  224 ;  Wilson  9.  City  of  New  to  recover  for  injuries  sustained  by 
Bedford,  108  Mass.  261 ;  11  Am.  Rep.  him,  by  reason  of  being  deprived  of 
852  ;  Phinizy  v.  Augusta,  47  Ga.  268  ;  free  access  to  an  eddy  and  creek's 
Curtis  o.  R.  R.  Co.,  14  Allen  (Mass.)>  mouth,  in  which  he  had  the  riffht  to 
55 ;  Morgan  o.  King,  85  N.  x .  454 ;  store  lumber,  and  the  court  held  that 
Hinchman  v,  Paterson  Horse  R.  R.,  the  fact  that  the  creek  was  navigable 
17  N.  J.  Eq.  75;  Loaisville  v.  RoUing  and  the  legislature  had  the  right  to 
Mill  Co. ,  8  Bush  (Ky.),  416  ;  People  oontrol  it  was  no  defense  to  the  action. 
V.  Law,  84  Barb.  (N.  Y.)  494  ;  Dela.  In  Robinson  e.  N.  Y.  &  Erie  R.  R.  Co.. 
ware  &  Raritan  Canal  Co.  v,  Wright,  27  Barb.  (N.  Y.)  512,  the  court  held 
1  N.  J .  469  ;  People  o.  Kerr,  88  Barb,  that  a  leffislative  grant  to  construct 
(N .  Y.)  857  ;  Ricket  v.  Metropolitan  a  railroad  can  give  no  authority  to  in- 
R.  R.  Co. ,  L  R..  2  H.  L.  175;  Bisooe  «.  vade  any  private  rights  without  last 
Great  Eastern  R.  R.,  L.  R.,  16  Eq.  compensation.  It  confers  a  franchise 
Cas.  640 ;  Hamden  o.  N.  H.  R.  K.  simply  and  the  title  and  rights  of  a 
Co.,  27  Conn.  158  ;  North  Staffordshire  private  corporation,  but  no  exempi^on 
Ry.  Co.  z;.  Dale,  8  E.  &B.  886;  Esta-  for  wrongs  to  private  property.  That 
brooks  V.  Peterborough  R.  R.  Co.,  12  if  it  so  excavates  and  removes  the 
Cash .  (Mass.)  224  ;  Regina  «.  Train,  2  banks  of  a  stream  as  to  cause  it  to  over- 
B.  &  S.  640 ;  Eagle  v.  Charing  Cross  fiow  it  is  liable  for  all  the  injuries  that 
R.  R.  Co.,  L.  R.,  2  C.  P.  688 ;  John-  ensue,  and  that  as  to  them,  in  aU  re- 
son  </.  Atlantic  R.  R.  Co.,  85  N.  H.  spects,  the  same  rule  of  liability  exists 
569;  Eaton  v.  Boston  &  Concord  R.  as  against  an  individual  doing  the 
R.  Co.,  51  id.  504  ;  12  Am.  Rep.  147;  same  acts  upon  his  own  land.  It  is 
Alton,  etc.,  R.  R.  Co.  v.  Deiti,  50 lU.  liable  for  injaries  resulting  from  di- 
210.  In  Tinsman  «.  The  Belvidere  verting  a  river,  Cotto.LewistonR.  Co.. 
Delaware  R.  R.  Co.,  25  N.  J.  L.  255,  86  N.  Y .  214,  and  for  Injury  resalting 
the  court  places  the  liabiUty  of  rail-  from  the  occupancy  of  a  public  street 
road  companies  or  other  companies  In  front  of  one's  premises,  of  which  he 
acting  under  legislative  authority  upon  is  the  owner  of  the  fee,  Fletcher  «. 
the  same  footing  with  individnals  R.  R.  Co.,  25  Wend.  (N.  Y.)462; 
using  their  own  premises  for  a  similar  Presb.  So.  o.R.R.  Co.,  8  Hill  (N.Y.X 
parpose .  "  The  grantee  of  a  franchise  567 ;  or  for  shutting  off  access  to  other 
for  private  emolament,  as  a  railroad  parts  of  one's  premiMS,  Miller  v. 
company,"  says  the  court,  '*may  be  Auburn, etc.,  R.R.  Co.,  6  Hill  (N. 
vested  with  the  sovereign  power  to  Y.),  61. 
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power/  This  qaefitioii  was  ably  discussed  in  Qtteen  v.  Bradfcrd 
NamgiXlAon  Oo.y  whidi  has  been  previonslj  referred  to  in  this 
chapter.  In  that  case  Cbomfton,  J.,  said :  "  It  is  conceded  that 
we  are  not  to  consider  the  case  as  against  the  company.  The  in- 
dictment charges  the  defendants  with  a  pnbUc  nuisance  by  collect- 
ing and  keeping  exposed  in  their  canal,  fonl  and  polluted  water. 
It  is  clear  that  they  did  take  and  collect  the  water  of  the  Bradford 
beck  and  bring  it  into  the  head  of  their  canal,  so  that  filth  and 
mud  were  collected  there,  and  caused  an  undoubted  nuisance. 
The  foul  water  was  more  stagnant  in  the  canal  than  it  would  have 
been  in  the  beck,  and  the  defendants  are  liable  unless  they  are 
authorized  by  some  statute  to  create  this  nuisance.  The  lessees  may 
justify,  as  the  company  might,  under  the  powers  of  the  act  of 
Parliament  But  is  there  any  provision  in  the  act  that  the  com- 
pany may  commit  a  nuisance  2  Whether  an  authority  is  given  or 
duty  imposed  depends  on  the  intention  of  the  legislature.  Here 
the  company  are  authorized  to  take  the  water  of  certain  becks  and 
make  a  canal,  but  that  does  not  involve  their  bringing  feculent 
matter  and  allowing  it  to  accumulate  in  their  canal  so  as  to  be  a 
nuisance. 

The  only  question  is  whether  the  present  case  is  within  the 
authority  of  Rex  v.  Pea^e^  There  the  legislature  must  have  in- 
tended to  authorize  the  nuisance  which  was  the  subject  of  the 
indictment,  and  the  judgment  proceeded  on  that  ground.  In  the 
argument  of  that  case,  page  36,  the  observation  of  Parke,  J.,  in 
Hex  V.  Sir  John  llorria^  on  a  local  act  which  enabled  proprietors 
of  lands,,  etc.,  to  make  railways  through  such  lands  and  across  and 
along  any  roads  to  communicate  with  another  railway,  was  cited ; 
he  said,  pages  449,  450 :  '^  Supposing  the  seventieth  section  "  of 
the  act  "  to  be  taken  alone,  it  must  at  least  be  understood 
with  the  limitation,  that  where  a  railway  is  laid  upon  another 
road,  sufficient  space  be  left  independently  of  it  for  the 
public  to  pass.''     Therefore,  prima  faciei  some  nuisance  was 

*  Lawrence  v.  The  Great  Northern  maintained  its  banke  in  Buoh  a  man- 
Railway  Company,  16  Q.  B.  648.   See  ner  that  the  water  eeeaped,  and  gath- 
Comm.  V,  Beed,  84   Penn.  St.    275;  ering  in  eddies,  became  stagnant  and 
Delaware  DiT.  Canal  Co.  v.  Comm. ,  60  emitted  noxions  amella. 
Penn.  St.  867,  where  a  similar  doc-  '  6  Best  &  Smith,  649. 
trine  was  held,  when  the  defendant  '  4  B.  &  Ad.  80. 
pnrohased  a  canal  of  the  State,  and  ^  1  B.  ft  Ad.  441. 
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intended.  And  in  Hex  v.  Pease j  the  same  learned  judge, 
in  delivering  the  judgment  of  the  oonrt,  after  referring  to 
the  clanse  of  the  special  act,  said,  pages  41, 42 :  ^^  The  legislatnre 
therefore  must  be  presumed  to  have  known  that  the  railroad 
would  be  adjacent  for  a  mile  to  the  public  highway,  and  conse- 
quently that  travelers  upon  the  highway  would  be,  in  all  proba- 
bility, incommoded  by  the  passage  of  locomotive  engines  along 
the  railroad.  That  being  presumed,  there  is  nothing  nnreason- 
able  or  inconsistent  in  supposing  that  the  legislature  intended 
that  the  part  of  the  public  which  should  use  the  highway  should 
sustain  some  inconvenience  for  the  sake  of  the  greater  good  to 
be  obtained  by  other  parts  of  the  public,  in  the  more  speedy 
traveling  and  conveyance  of  merchandise  along  the  new  railroad." 

It  is  agreed  on  both  sides  in  the  present  case  that  a  new  state 
of  things,  which  the  legislature  never  intended  or  contemplated, 
has  arisen ;  and,  therefore,  the  present  case  is  not  within  JSex  v. 
Pease. 

The  only  way  in  which  such  a  nnisance  as  this  can  be  legiti- 
mated is  by  showing  that  the  legislature  intended  to  legitimate  it. 

Here,  power  was  given  to  the  company  to  take  the  water  of 
certain  becks ;  but  not  to  take  the  water  at  all  times  so  as  to  cause 
pollution  of  the  atmosphere  and  cause  disease.  Power  was  also 
given,  which  they  have  not  used,  to  make  reservoirs  for  supply- 
ing their  canal  with  water.  It  is  not  found  that  it  was  necessary 
for  the  purposes  of  the  canal  that  they  should  make  this  nuisance 
or  that  they  should  take  the  water  of  the  Bradford  beck." 

Sheb,  J.  '^  It  is  admitted  that  the  canal  in  its  present  state  is 
a  nuisance ;  and  the  question  is,  whether  the  act  of  Parliament 
under  which  it  was  authorized  to  be  made,  exempts  the  lessees 
fronH  the  legal  consequences  of  having  created  a  nuisance. 
Assuming  the  act  authorized  the  company  to  take  the  water  of 
the  Bradford  beck,  it  was,  at  the  time  the  act  passed,  sufficiently 
pure  not  to  be  a  nuisance  when  collected,  and  the  authority  to 
take  it  in  its  then  state  is  no  authority  for  taking  it  in  such  a 
state  as  that ;  when  collected  in  a  stagnant  form,  it  becomes  a 
nuisance.  Hex  v.  Pease  is  distinguishable ;  there  the  act  of  Par- 
liament authorized  the  nuisance,  viz.:  the  use  of  locomotive 
steam  engines  in  the  way  and  the  place  in  which,  and  where, 
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their  use  was  a  nnisance.  But  if  a  new  mode  of  using  locomo- 
tive engines  liad  been  afterward  discovered,  producing  effects 
different  and  much  more  injurious  to  the  public  than  the  effect 
of  engines  constructed  and  worked  at  the  time  when  the  act 
passed,  that  would  be  a  nuisance  not  within  the  contemplation  of 
the  legislature,  and  not  authorized  by  the  act." 

Sbo.  759.  Pow«r  of  tlM  leglalAtore.  —  If  there  were  no  constitu- 
tional restrictions  imposed  upon  the  legislature,  against  the  taking 
of  private  property  for  public  purposes  without  compensation,  the 
power  of  the  legislature  would  of  course  be  unlimited  and  supreme, 
and  it  might  impose  such  burdens  upon  prviate  rights  without 
compensation,  as  it  pleased,  for  the  public  good;  but  where, 
as  is  the  case  in  this  country,  the  right  is  restricted  by  requir- 
ing compensation,  the  legislature  cannot  confer  upon  a  corpora- 
tion the  right  to  do  any  act  that  imposes  a  burden  upon  the  prop- 
erty of  others  that  amounts  to  an  actual  taking  of  property  for 
public  purposes,  so  as  to  exempt  such  corporation  from  liability 
for  all  damages  that  result  from  the  exercise  of  their  franchise  that, 
in  law,  amoimts  to  a  taking  of  property.  Thus  it  has  been  held 
that  a  legislative  grant  did  not  exempt  gas  companies  from  liability 
for  damages  resulting  from  noxious  smells  emitted  from  their 
works,'  or  from  damages  resulting  from  the  pollution  of  the  water 
of  a  stream  by  turning  its  refuse  matter  therein,*  or  an  individual 
or  corporation  from  damages  arising  from  the  obstruction  of  a  navi- 
gable stream,'  or  from  excavating  lands  so  as  to  let  down  adjoin- 
ing soil,*  or  so  as  to  injure  adjacent  houses,*  or  making  erections 
that  hide  the  ancient  lights  of  another  ; '  setting  back  the  water  of 
a  stream  upon  the  lands  of  adjoining  owners ; '  turning  surface 
water  u{>on  another's  premises ; '  diverting  the  water  of  a  stream,* 
causing  water  to  rise  in  a  stream  by  erection  of  embankments,  so 

1  People  V,  New  York  Gas-light  Co.,  •  Eagle  «.  Charing  Croos  R.  R.  Ca, 

64  Barb.  (N.  Y.)  65.  L.  R..  2  C.  P.  638. 

^Carhart  v.  Aabum  Gas-light  Co.,  ^Lawrence  v.  The  Great  Northern 

22  Barb.  (N.  Y.)  297.  R  R.  Co..  16  Q.  B.  643. 

*  Jolly  V.  Terre  Haute  Draw  Bridge  ^  Waterman  v,  Vermont  Central  R. 
Co.,  6  McLean  (U.  8.),  287.  R.  Co.,  25  Vt.   707 ;  Estabrooks  v,  Pe- 

^  Richardson  v,  Vermont  Central  R.  terboroagh,  12  Cash.  (Mass.)  224. 

R.  Co.,  25  Vt.  465.  •  Cott  ».  Lewiston  K.  Co.,  36  N,  Y. 

*  Biscoe  V,  Great  Eastern  Railway,  214 ;  Hatch  v,  Vermont  Central  R  R. 
L.  R.,  16  Eq.  Cas.  640.  Co.,  25  Vt.  49. 
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as  to  percolate  into  another's  oellars,  or  so  as  to  cat  off  the  drain- 
age of  lands ; '  flooding  the  lands  of  another  by  catting  throu^ 
an  embankment  that  confines  a  stream  within  its  proper  banks ;' 
by  erecting  embankments  that  cat  off  access  to  a  public  street ;  * 
or  the  catting  off  of  access  to  a  navigable  stream  where  a  right 
of  access  has  been  acquired  and  is  annexed  to  an  estate  as  an  ease- 
ment ;  *  by  the  casting  of  rocks  upon  adjacent  lands  in  the  pro- 
cess of  blasting  for  the  road-bed  of  a  railroad,  and  leaving  them 
upon  the  land;*  injury  from  noise,  by  erection  of  workshops 
near  dwellings  and  places  of  business,  disturbing  the  comfortable 
enjoyment  thereof,  and  injuring  property  by  varying  agitating 
noises  and  motions ; '  by  erecting  embankments  so  as  to  prevent 
escape  of  surface  water  from  adjacent  lands,  without  proper  cul- 
verts, where  they  can  be  conveniently  made,^  and  thus,  generally, 
it  may  be  said,  that  a  legislative  grant  furnishes  no  immunity 
from  liability  for  damages  caused  by  the  exercise  of  the  franchise, 
that  amounts  to  the  taking  of  property  within  the  legal  interpre- 
tation of  the  term,  and  that  this  applies  to  the  taking  of  an  ease- 
ment or  any  interest  in  land,  even  less  than  a  fee.* 

Seo.  760.  Xieglalatlve  gnnti  do  not  «z«ii|itooaipMi7  fron  liability  far 
private  damagM  in  oertainosMfti^  It  by  no   means  follows  that  all 

consequential  injuries  resulting  from  a  public  work  are  the  sub- 
ject of  an  action,  on  the  ground  of  nuisance,  for,  when  the  act  is 
lawfully  exercised  in  a  lawful  way,  no  liability  exists  for  resulting 
damages,  unless  the  injury  results  from  what  might  fairly  be  said 
to  amount  to  an  actual  taking  of  property.*  Bedfield,  J.,  in 
the  case  of  Hatch  v.  Vermont  Central  M.  JR.  Go,,^^  very  ably  dis- 

>  Wilson  V,  New  Bedford,  106  Maas.  *  Dake  of  Baocleogh  «.  Metropolitan 

261.  Board  of  Works.  L.  R.,  5  H.  L.  Gas.  418- 

*  Del.  &  Raritan  Canal  Go.    v.  Lee,  >  Sabin  «.  Vermont  Central  R.  R  Co., 

22  N.  J.    L.  243;    Eaton  v.   Boston.  25  Vt.  863. 

Concord  &  Montreal  R.  R.  Co.,  51  N.  'Mnrnford  «.  Oxford,  etc,  R.  Co, 

H.  504 ;  12  Am.  Rep.  147 ;  Lawrence  o.  1     H.     &     N.  84;    Cooper  «.  North 

The  Great  Northern  R.  R.  Co.,  16  Q.  British  R.  R.  Co..  86  Juris.    295;   1 

B.  648.  Macph.  (Sc.)  499. 

>Wetmore  v.  Story,  22  Barb.  (N.  T.)  ^  Johnson  e.  Atlantic^  etc.,  R.  R.  Co., 

414  ;  Wood  o.  Stourbridge,  16  C.  B.(N.  85  N.  H.  669. 

S.)  222 ;  Chamberlain  o.  West  End  R,  *  Redfisld,  J.,  in  Hatch «.  Vermont 

R.  Co.,  2  B.  &  S.  605 ;  Drake  «.  Hud-  Central  R  R.  Co.,  25  Vt.  66. 

son  R.  R.  R.  Co.,  7  Barb.  (N.  T.)  508  ;  •  See  Cameron  v.  Charing  Cross  B. 

Spencer  «.  London  k  Birmingham  R.  R.  Co.,  19  C.  B.  (N.  &)  764. 

R.  Co.,  8  Sim.  198.  ^«  25  Vt.  67. 
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CQSses  this  question,  and  announces  a  doctrine  substantially  in 
consonance  with  this.  In  that  case  the  plaintiff  sought  to  recover 
for  consequential  injuries  arising  from  the  construction  of  the  de- 
fendant's railroad  in  the  village  of  Burlington  upon  the  ground 
that  the  excavations  and  embankments  made  bj  the  defendants  in 
the  necessary  construction  of  their  road  prevented  the  free  escape 
of  surface  water  arising  from  rains  and  the  melting  of  snow,  from 
the  streets,  so  that  it  was  sent  into  his  store  and  upon  his  premi- 
ses to  his  damage,  and  whereby  his  premises  were  rendered  less 
accessible  from  the  street ;  that  before  the  erection  of  the  plaint- 
iff's road,  people  could  safely  hitch  their  horses  in  front  of  liis 
premises,  and  that  he  could  safely  drive  to  and  from  his  premises 
with  horses  and  carriages.  The  court  held  that  the  plain  tifE  was 
not  entitled  to  recover  the  damages  ensuing  from  these  acts  of  the 
company,  upon  the  ground  that,  even  if  the  acts  had  been  done 
by  an  individual  clothed  with  no  special  powers  from  the  State, 
it  would  not  have  created  an  actionable  injury.  The  work  done 
was  lawful.  It  was  performed  prudently  and  "with  as  little 
injury  as  possible  to  the  plaintiff's  property  consistently,"  etc. 
The  learned  judge  said  :  "  In  the  absence  of  all  statutory  provis- 
ions to  that  effect,  no  case,  and  certainly  no  principle,  seems  to 
justify  the  subjecting  a  person,  either  nat/ural  or  artificial,  in  the 
prudent  pursuit  of  his  own  lawful  business,  to  the  payment  of 
consequential  damages  to  other  persons  in  their  property  or  busi- 
ness. This  always  happens  more  or  less  in  all  rival  pursuits,  and 
often,  where  there  is  nothing  of  that  kind,  one  mill  or  one  store 
or  school  injures  another.  One's  dwelling  is  undermined  or 
its  lights  darkened,  or  its  prospect  obscured  and  thus  materi- 
ally lessened  in  value,  by  the  erection  of  buildings  upon  the  lands 
of  other  proprietors.  One  is  beset  with  noise  or  dust  or  other 
inconvenience,  by  the  alteration  of  a  street  or  more  especially  by 
the  introduction  of  a  railway,  but  there  is  no  redress  in  any  of 
these  cases.  The  thing  is  lawful  in  the  railroad  as  much  as  in 
the  other  cases  supposed."  In  the  same  opinion  the  court  dis- 
poses of  a  question  between  one  Whitcomb  and  the  same  defend- 
ant, for  injuries  resulting  from  a  neglect  of  the  defendant  to 
build  a  proper  sluice  or  culvert  for  the  passage  of  a  stream  of 

water  whereby  the  plaintiff's  lands  were  injured.     For  the  neglect 
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of  the  defendant  to  erect  sneh  a  cnlyert  as  was  neoeaeaiy  and 
anffident  for  that  purpoae,  the  oonrt  held  that  the  defendant  was 
clearly  liable  both  at  common  law  and  under  the  provisionB  of  its 
charter. 

Seo.  761.  Xmpliad  oonditloii,  that  Um  work  aluU  bo  pgropeKly  •BeroiMd. 

—  The  conferring  of  special  privileges  upon  an  individual  or 
corporation  to  ezerdse  a  particular  franchise  is  always  upon  the 
implied  understanding  that  the  franchise  shall  be  prudently 
exercised  and  in  such  a  manner  as  to  inflict  the  least  injury  upon 
others.  It  is  upon  this  principle  that  it  is  held  that  where  there 
are  two  modes  of  exercising  the  right,  by  one  of  which  it  would 
be  a  nuisance  to  others,  and  by  the  other  of  which  it  would  not, 
that  the  method  by  which  the  nuisance  would  be  avoided  must 
be  adopted.  Corporations  are  given  large  latitude  for  the  exercise 
of  a  reasonable  discretion  in  the  prosecution  of  their  work«  but 
they  are  subject  to  the  supervision  of  the  courts ;  and  if  they 
abuse  this  discretion  and  exercise  it  in  a  careless  or  unreasonable 
manner,  redress  may  be  had  for  damages  resulting  therefrom 
either  at  law  or  in  equity.^  Damages  that  result  from  a  careless 
or  unreasonable  exercise  of  their  powers  are  not  treated  as 
covered  by  the  franchise,  or  as  having  been  contemplated  by  the 
act  conferring  the  authority ;  consequently  a  land-owner  whose 
land  has  been  taken  under  the  grant,  and  whose  damages  have 
been  appraised  and  paid,  is  not  thereby  debarred  of  a  remedy  for 
damages  arising  from  such  a  course,  whereas,  he  would  be  if  the 
damages  arose  from  a  prudent  and  reasonable  exercise  of  the 
powers  conferred.  Such  damages  are  not  regarded  as  covered  by 
the  appraisal  or  award,  and  may  be  recovered  by  him,  as  well  as 
by  one  whose  land  has  not  been  taken,  as  all  such  acts  are  regarded 
as  being  lUtra  vi/res  and  not  protected  by  the  grant*    The  real 

>  Whitoomb  v.  Vermont  Central  R.  neu  for  the  pnrpoees  of  pablic  travel 

R.  Co.,  25  Vt.  49 ;  Regina  v,  Scott,  8  Little  Miami  R.  R.  Co.  v,  Comm.  of 

(i  B.   543.    Where  a  railroad   com-  Greene.  31  Ohio  St.  888. 
panj  is  anthorixed    to    construct   its        *  Eaton  v.  Boston,  Concord  ft  Maine 

road  across  a  highway  apon  condition  R.R.Co.,  51  N.  H.  504;  12  Am.  Rep. 

that  it  shall  restore  the  highway  to  its  147 ;  Baltimore  and  Potomac  R.  R.Od. 

'*  former  state  '*  or   in    ''  a   safflcient  v,  Mafruder,  34  Md.  79 ;  6  Am.  Rep. 

manner  not  to  impair  its  usefulness"  811;  Cooper  t^.  N.  British  R.  R.  Co., 

it  is  not  authorizea  to  appropriate  any  85  Jur.  295  ;  Fletcher  «.}R.  R.  Co.,  85 

part  of  the  highway  hy  ohstrucUons  Wend.   (N.  Y.)  482;    Stooghton  «. 

which    materially  impair  its  useful-  State,  5  Wis.  291 ;  People  v.  Law,  84 
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test  is  really  this :  all  the  natural  and  probable  oonfiequenoeB  of 
the  exercise  of  the  power  giren  may  be  said  to  have  been  within 
the  contemplation  of  the  grant,  but  those  results  which  are  SLpoa- 
siUsy  but  not  the  necessary  result  thereof ,  are  not  covered  by  the 
grant,  and  liability  exists  therefor  as  much  as  though  the  legisla- 
tive power  had  never  been  given. 

Sbo.  762.  What  ii  a  taking  of  proparty.—  In  determining  the  scope 
and  powers  of  an  individual  or  corporation  under  a  legislative 
grant,  reference  must  always  of  course  be  had  to  the  language  of 
the  grant,  to  ascertain  the  nature  and  extent  of  the  powers 
granted,  as  well  as  the  intent  of  the  legislature.  There  can  be 
no  question  that  the  legislature  has  full  and  ample  power  to 
exempt  from  liability  for  injuries  that  do  not  operate  as  an  actual 
taking  of  property  within  the  letter  and  spirit  of  constitutional 
provisions.  It  may  not  always  be  easy  to  determine  what  really 
amounts  to  a  taking  of  property,  but  it  is  safe  to  say  that,  when- 
ever the  exercise  of  the  right  operates  to  destroy  an  easement 
incident  to  real  property,^  or  amounts  to  an  actual  physical 
invasion  of  property  by  some  agency  that  produces  injury 
thereto,  or  imposes  a  burden  thereon,  that  this  is  a  taking  of 
property.  There  need  not  be  an  exclusive  appropriation 
of  the  property,  but  such  an  interference  with  the  beneficial 
use  thereof  as  operates  an  essential  abridgment  of  the  owner's 
rights  incident  to,  and  an  essential  part  of,  the  estate.*  There 
can  be  no  question  that  the  erection  of  gas-works,  or  the  setting 
up  of  any  other  noxious  trade  in  the  vicinity  of  my  premises, 
that  emits  noxious  odors,  which  are  sent  over  my  lands  in 
quantity  and  volume,  sufficient  to  essentially  interfere  with  the 
use  of  that  air  for  the  ordinary  purposes  of  breath  and  life,  so  as 

Barb.  (N.  T.)  494;  Hinchman  v.  R.  v.  R.  R.  Co.,  6  Barb.  (N.  T.)79; 
R.  Co.,  17  N.  J.  75  ;  Potter's  Dwarris  Steele  v.  Western  Inland  Nav.  Ck>.. 
on  Statutes,  76  ;  First  Baptist  Church    2  Johns.  (N.  T.)28d. 

1  Duke  of  Buodeugh  o.  Metropoli-  H.  904;  12  Am.  Rep.  147,  in  whioh 

tan  Board  of  Works,  L.  B.,  5  H.    L.  Smtth,  J.,  ablj  discusses  this  ques- 

418;  Chapnian  v.  Oshkosh  R.  R.  Co.,  tion  and  reviews   the   principal  au- 

88  Wis.  629.  thorities  bearing  upon  the  question  — 

*  Nevins  v.  Peoria,  41  Ul.  602 ;  Peo-  an  opinion  worthy  of  careful  studv . 

pie  e.  Kerr,  87  Barb.  (N.   Y.)  867 ;  He  says :  "  The  principle  must  be  the 

Wynehamer   v.  The  People,    18    N.  same  whether    the  owner  is  wholly 

T.  878.     See  Baton  v.  Boston,  Con-  deprived  of  the  use  of  his  land  or  only 

cord  &  Montreal   R.  B.  Co.,  61  N.  partially  deprived  of  it." 
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to  oonstitate  a  l^al  nuiBance,  is  snch  a  taking  of  my  properly  as 
the  legislature  may  not  permit  without  compensation.  What  pos- 
sible distinction  can  there  be  between  the  actual  taking  of  my 
property,  or  a  part  of  it,  and  occupying  it  for  the  erection  of  a 
railroad  track  or  a  gas-house,  .and  invading  it  by  an  agency  that 
operates  as  an  actual  abridgment  of  its  beneficial  use,  and  possi- 
bly a  complete  and  practical  ouster.  There  certainly  can  be  none. 
By  the  erection  of  such  works  a  burden  is  imposed  upon  my 
property ;  the  property  itself  is  actually  invaded  by  an  invisible, 
yet  a  pernicious  agency,  that  seriously  impairs  its  use  and  enjoy- 
ment, as  well  as  its  value.  The  impregnation  of  the  atmosphere 
with  noxious  mixtures  that  pass  over  my  land  is  an  invasion  of 
a  natural  right,  a  right  incident  to  the  land  itself,  and  essential  to 
its  beneficial  enjoyment.  My  right  to  pure  air  is  the  same  as  ray 
right  to  pure  water;  it  is  an  incident  of  the  land,  annexed  to  and 
a  part  of  it,  and  it  is  as  sacred  as  my  right  to  the  land  itself.' 
Therefore,  I  apprehend  that  the  legislature  has  no  power  to  shield 
one  from  liability  for  all  the  consequences  of  the  exercise  of  an 
occupation  that  produces  such  results  any  more  than  it  has  to 
authorize  the  fiooding  of  njy  lands  or  the  permanent  diversion  of 
a  stream.' 

Seo.  763.  Power  of  Parllam«nt,  in  Bngland,  omnipotent.  —  In  Eng- 
land the  power  of  Parliament  is  omnipotent.  It  is  not  restricted 
in  the  exercise  of  its  discretion  in  reference  to  the  taking  of  pri- 
vate property  for  public  purposes,  as  our  State  legislatures  are ; 

*  Salvin  v.  North  Branoepeth  Goal  Cooper  f.  Nortli  British  R.  R  Co.,  1 
Co.,  81  L.  T.  (N.  S.)  156.  Macph.  (Sc.)  499  ;  Mumford  v,  Oxford. 

*  People  V,  New  York  GaB-llght  etc.,  R  Co.,  1H.&N.  34.  In  People  t^ 
Co.,  64  Barb.  rN.  Y.)  65;  Carhart  c.  N.  Y.  Gaslight  Co.,  6  Lana.  (N.Y.)  467, 
Auburn  Gas-lignt  Co.,  22  id.  297  ;  Crit-  the  court  held  that  that  authority  con* 
tenden  v.  Wilson,  5  Cow.  (N.  Y.)  165  ;  f erred  by  the  legislature  upon  a  oom- 
In  Pentland  «.  Henderson,  17  D.  542,  it  pany  to  manufacture  gas  in  a  certain 
was  held  that  even  though  the  defend-  place  precludes  the  State  from  proceed- 
ant  had  a  license  for  the  prosecution  ing  against  it  by  indictment  for  creat- 
of  his  trade  in  the  locality  complained  ing  a  nuisance  by  unwholesome  smells, 
of,  this  did  not  protect  him  from  llabil-  etc,  if  its  buildings  and  processes  are  of 
ity  if  his  slaughter-house  became  a  the  best  kind,  and  its  works  oonducted 
nuisance.  Broadbent  i).  Imperial  Gas  in  a  proper  manner.  But  the  court 
Co.,  7  D.  M.  &  G.  460'  expresses  the  opinion  that  they  are  not 

In  Bamford  v.  Tnmley,  8  B.  &  6.  62,  thereby  protected  from  liability  to  in- 

it  was  held  that  that  is  a  bad   law,  dividuals  who  sustain  damage  there- 

which,  for  public  benefit,  inflicts  loss  from, 
upon  a  citizen  without  compensation. 
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but  it  IB  provided  by  law  that  compensation  shall  be  made  for  all 
lands  taken,  and  for  all  ^^  injnrioosly  affected."  Under  this  stat- 
ute the  courts  hold  that  no  liability  exists  except  in  respect  to 
damages  which  would  have  been  the  ground  of  an  action  if  the 
act  occasioning  it  had  been  done  without  the  authority  of  the  stat- 
ute.^ Therefore,  the  decision  of  the  English  courts  upon  ques- 
tions of  this  character  are  not  always  applicable  to  cases  arising 
here,  where  the  legislature  is  surrounded  with  constitutional 
checks  and  provisions  circumscribing  and  limiting  its  power. 

Sec.  764.   No  remedy  can  be  had  for  ii^Jnxles  purely  oonseqnentiali  etc 

—  For  injuries  that  are  purely  consequential  and  are  the  result  of 
an  act  done  within  the  scope  of  the  power  granted,  and  that  arise 
from  a  proper  and  necessary  exercise  of  the  power  given,  and 
that  can  in  no  sense  amount  to  ail  actual  invasion  or  taking  of 
property,  no  remedy  can  be  had.  But  for  consequential  injuries 
resulting  from  an  excess  of  power,  or  from  an  exercise  of  its 
powers  in  an  improper  or  careless  or  negligent  manner,  a  remedy 
may  be  had.  The  act  only  operates  as  a  defense  when  the  con- 
sequences are  fairly  within  the  contemplation  of  the  legislature, 
to  be  gathered  from  the  grant,  and  the  nature  of  the  powers 
granted,  and  the  location  to  which  it  is  applicable.  Where  a 
person  whose  lands  have  been  taken  under  legislative  authority, 
whose  damages  have  been  appraised,  sustain  special  damage  from 
the  exercise  of  the  power  on  his  soil,  his  damages  are  treated  as 
covered  by  the  appraisal,  unless  they  arise  from  an  excess  of  power, 
or  from  a  careless  or  improper  execution  of  the  powers  con- 
ferred.*   But  for  injuries  resulting  from  the  use  of  the  premises 

1  Regina  v.   MetropoUtan  Board  of  id.  171 ;  Bloodgood  v.   R.   R.  Co.,  18 

WorkB,  8  B.  A  S.  710 ;  New  River  Co.  Wend.  (N.  Y.)  1 ;  People  v.  B.  &  R.  R. 

V.  Johnoon,  2  E.  &  E.  485.  R.  Co.,  15  id.  113 ;  Fletcher  v.  R.  R. 

*  Attomey-General  v.  Birming]iam,4  Co. ,  25  id.  403 ;  Canal  Co.  v .  R.  R.  Co. ,  9 

K.  <&  J.  528 ;   Johneon  v.  Providence  Paige  (N.  T.),  828  ;  Crittenden  v.  Wil- 

B,  R.  Co.,  10  R.  I.  885 ;  Merrifleld  v.  eon,  5  Cow.   (N.  T.)  165  ;  Brown  v, 

Worcester,  110  Maes.   216;    State  e.  CayagaR.R.,  12  N.  Y.  487;  Attomej- 

Parrott,    71    N.    C.    811  ;    Harris   e.  General  v.  Met.  Bd.  of  Works,  1  H.  ft 

Thompson,  9  Barb.  (N.  Y.)  860  ;  Steele  M.  820 ;  Ware  v.  Regents  Canal  Co.,  8 

V.  Inland  Locks,  2  Johns.  (N.  Y.)  288 ;  D.  &  J.  227 ;  Coats  v.  Clarence  R.  R. 

B.  R  Co.  e.  Appfegate,  8  Dana  (Ky.),  Co.,  1  K.  &  M.  181 ;  Stainton  v.  Wool- 

289  ;  Rex  v.  Morris,  1  B.  ft  Ad.  441 ;  rych,  28  Beav.  284 ;  Broadbent  e.  Im- 

Bridge  Co.  e.  R  R  Co.,  6  Paige's  Ch.  perial  Gas.  Co.,  7  D.  M.  ft  G.  459.    In 

(N.  Y.)  564  ;  HamUkm  v.  R.  R.  Co.,  9  Healy  v,  Joliet,  etc.,    R.  R.   Co.,  2 
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of  anoHier)  a  reooTery  may  be  had,  and  the  afraid  of  damages 
does  not  oover  the  sttue.' 


CHAPTER  TWENTY-FOURTH. 

DANGEBOU8   ANIMALS. 

8bc.  705.  Anlmhin  firm  natura,  keeping  of. 

8bg.  766.  DomeBtic  animalB,  liability  for  injuries  by. 

Sbc.  767.  Proof  of  seierUer, 

Sbo.  768.  Right  to  keep  watch  dogs. 

Sbc.  769.  Degree  of  care  required  in  keeping  viclooB  ^tiim>i«  after  notice. 

Sbc.  770.  When  animals  are  noisanoee. 

Sbc.  771.  Rabid  dogs,  etc. 

Sbc.  772.  Who  is  liable  for  injariee  from. 

Sbc.  778.  Animals  disturbing  neighborhood  at  night. 

Sbc.  774.  Obstmcting  pablic  or  private  way  by  keeping  f  erodonn  animals  near. 

Sbc.  775.  Keeping  fierce  dogs  near  pablic  footway,  nuisance. 

Sbc.  776.  Towns,  etc.,  liable  for  negligent  keeping  of  rams,  etc 

Seo.  765.  Animals  foras  natoras,  keeping   o£— Any     person    who 

keeps  an  animal  ferm  naturcB,  of  a  ferocious  or  mischievons  na- 
ture, is  bound  to  keep  it  from  doing  injury  to  others,  at  his  peril, 
and  is  liable  for  all  the  consequences,  if  it  escapes  and  commits 
injury,  either  to  the  person  or  property  of  others.  K  the  animal 
is  of  2.  ferocious  nature  and  liable  to  attack  or  injure  mankind,  its 
negligent  keeping,  or  the  keeping  of  it  at  all,  in  a  place  or  situa- 
tion where  it  may  do  injury  to  people,  renders  the  owner  or 
keeper  liable  to  indictment  as  for  a  public  nuisance.  In  refer- 
ence to  this  class  of  animals  a  recovery  can  be  had,  without  prov- 
ing that  they  ever  have  bitten  or  attacked  mankind,  as  every 
person  is  presumed  to  be  cognizant  of  their  ferocious  nature. 

Bradw.  485,  it  was  held  that  when  a  wasas  mudi  a  noisance,  pablic  and 

bridge  was  erected  under  legislative  private,  as  thoof  h  it  had  been  erected 

authority,  which  did  not  f ulfiU  the  re-  without  any  authority  whatever, 
quirements  of  the  act  granting  it,  it 

1  Eaton  «.  Boston,  etc..  R.  B.  Co.,  61  N.  H.  IS04 ;  18  An.  Bep.  147. 
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Negligence  need  not  be  alleged  or  proved,  as  the  gist  of  the  action 
is  the  keeping/ 

Sbo.  766.  DomMtio  animali,  liafaUltyfor  mnxlMbj.— In  reference 
to  domestic  animals  the  role  is,  that  if  any  person  keeps  an 
animal  mcmsuetcB  ncd/wns^  of  a  ferocions  or  mischievous  dis- 
position, accastomed  to  bite  or  attack  mankind,  or  to  bite 
and  injure  other  domestic  animals,  JcTwwmg  that  it  is  pos- 
sessed of  this  disposition,  he  is  bound  to  restrain  it  at  his  peril, 
and  if  it  escapes  and  injures  another,^  either  in  his  person  or 
property,  he  will  be  liable  for  all  the  damages  that  ensue,  and 
that,  too,  even  though  no  negligence  can  be  predicated  of  the  keep- 
ing.'   In  such  a  case  the  gist  of  the  action  is  the  heepingy  after 

*  Maj  V.  Burdett,  9  Q.  B.  101 ;  16  to    beUeve   the   dog    to   be    yicloas 

L.  J.  (Q.  B.)64;  BuUer's  Nisi  Piius,  although  he  may  never  have  seen  it 

77  ;  Rex  v,  HagginB,  %  Ld.  Rajd.  1674,  bite  hoge,  horees  or  men,  is  enfflcient, 

1583  ;  1  Hale's  P.  G.   480;  4  Barn's  as  such  belief,   predicated  upon  his 

Jofitice,  578  ;  Colby's  Criminal  Law  ;  knowledge  of  the  dog's  propensities, 

Roscoe's  Criminal  Evidence,  745.    It  is  saffident  to  charge  him   with  the 

seems  that  it  is  not  necessary  to  show  daty  of  restraining  it.    Flansbarg  v, 

that  such  animal  ever  actually  attacked  Basin,    8  Bradw.     531;    Godeau    v. 

a  man.     If  it  is  Bh<non  that  it  possessed  Blood,  52  Yt.  251.    If  the  owner  or 

oi0i(?u«prop«fW»<iM,  either  by  attacking  keeper  knows  that  the  dog  is  vicious 

other  animals  or  attempting  to  do  so,  and  so  ferocious  as  to  endanger  the 

it  is  enough  to  put  the  owner  on  dill-  safety  of  strangers,  he  is  liable  for  an 

gence.     MuUer  v.  McKesson,  78   N.  injury  inflicted  by  the  dog  upon  a  per- 

1.  195  ;  Buckley  v.  Leonard,  4  Den.  son  who  is  innocentlv  upon  the  prem- 

(N.  T.)  500 ;  Godeau  v.  Blood,  52  Vt.  ises  without  knowledge  of  its  propen- 

251 ;  Cranston  v.  Mayor,  61  Ghi.  578.  sities,  aUhouqh  the  dog  ne9er  b^ore  bit 

If  a  person  who  knew  the  dog's  pro-  a  person.  Rider  v.  White,  65  N.  T.  54. 

pensities  is  bitten,  it  is  for  the  jury  to  'May    v,    Burdett,   9  Q.    B.    101; 

say  whether  he  was  guilty  of  culpable  Partlow  v,   Hagffartv,  85    Ind.   178  ; 

negligence  in  exposing  himself  to  be  Kelly  v.  Tilton,  S  Abb.  Ct.  App.  (N. 

bitten.     Earhart  v.   Younfi^blood,  27  T.)  495;  Laverone  v,  Mangiante,  41 

Penn.  St.  881;  Mann  v,    Weiand,  4  Cal.  188;  Kertschacke  v.  Ludwiff,  28 

W.  N.  66.    But,  where  a  person  was  Wis.  480.  In  Jenkins  v.  Turner,  1  Ld. 

injured  by  a  vicious  animal  in  the  de-  Raym.  110,  it  was  held  that  there  was, 

fendMQt's  pasture,  it  was  held  that  the  a    "  difference    between    things   ferm 

factthat  the  plaintiff  knew  the  vicious  naturm,  as  lions,  bears,  etc.,  which  a 

propensities  of  the  animal  and  that  it  man  must  keep  up  at  his  peril,  and 

was  in  the  pasture  did  not  necessarily  beasts  that  are  mansueta  natures,  and 

amount  to  such  negligence  on  his  part  break  through  the  tameness  of  their 

as  would  defeat  a  recovery.    Marble  nature.    In  the  latter  case  the  owner 

V,  Ross,  124  Mass.  44.  must  have  notice  ;  in   the  former  an 

In  Hale  v.  Van  Dover,  67  Mo.  782,  action  lies  against  the  owner  without 

which  was  an  action  for  injuries  to  the  notice."    Buller's  Nisi  Prlus,  77.     In 

Slaintiffs  hogs  by  the  defendant's  dogs,  Laverone  v,  Mangiante,  41  Cal.  188,  the 

;  was  held  that  evidence  of  the  vicious  court  says  that  the  owner  of  a  ferocious 

propensities  of  the  dogs  was  inadmis-  dog,  knowing  its  vicious  propensities, 

■ible  unless  it  was  also  shown  that  the  keeps  it  at  his  own  risk  and  is  respon- 

defendant  knew  thereof.      But  evi-  sible  for  any  injury  inflicted  by  it  upon 

denee  that  he  had  reasonable  ground  a  person  f^  from  fault.    There  is  no 
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knowledge  of  its  vicious  propensities,*  and  he  is  liable,   even 
though  the  injury  results  from  the  carelessness  of  the  person 

qaestion  bat  that  a  man  may  lawfully  his  chain  and  got   looee.      3d.  And, 

keep  a  f erocioas  dog,  and  he  has  the  therefore,  in  case  of  such  a  wild  beast, 

same  right  to  keep  a  tiger,  biU  he  U  or  in  case  of  a  boU,  or  cow,  that  doth 

bound  to  keep  them  so  that  thejr  shall  damage,  where  the  owner  knows  of  it 

do  no  injury.     The  only  di£ference  be-  he  must,  at  his  own  peril,  keep  him  up 

tween  the  two  is,  that  as  to  the  tiger  safe  from  doing  hviH,  for  though  he  uie 

he  is  answerable  without'  notice  of  its  his  diligence  to  keep  him  up,  if  he  escape 

yiciouB  propensities,  while  as  to  the  and  do  harm,  the  owner  is  liable  in 

dog,  notice  or  knowledge  is  required,  damages."     The  rule  is  in  reference  to 

This  knowledge  may  be  established  by  all  animals,   whether  ferm  ruUurm  or 

evidence  or  presumption,  and  in  the  one  mansueta  naiurm^  that  the  owner  or 

case  or  the  other  is  the  same  in  sub-  keeper  is  presumed  to  know  their  na- 

stance,  and  works  the  same   results,  tural  disposition  and  instincts,  and  for 

See,  also,  Eertschacke  o.  Ludwig,  28  aU  injuries    resulting  from  Uieir  no- 

Wis.  430.    Lord  Hale,  in  his  Pleas  of  turai  instincts,    or  mat   which   their 

the  Crown,  Vol.  1.  p.  480,  puts  the  Ha-  own  nature  impels  them  to  do,  their 

bility  of  tlie  owners  of  animals  upon  owner  is  liable  without  notice.     Thus 

this  ground:  *'  If  a  man  have  a  beast,  as  it  is  the  nature  of  cattle  to  roam, 

as  a  bull,  cow,  horse  or  dog,  used  to  the  owner  is  liable  for  the  trespasses 

hurt  people,  if  the  owner  knows  not  they  do,  even  though  he  knew  not  that 

his  quality  he  is  not  punishable.  These  they  had  ever  trespassed  before,  and 

things  seem  to  be  agreeable  to  the  law:  the  same  rule  applies  in  reference  to 

1st.  If  the  owner  have  notice  of  the  all  classes  of   animals.     Thus,   if   a 

quality  of  his  beast,  and  it  doth  any.  man  knows  that  his  bull  will  run  at 

body  hurt,  he  is  chargeable  with  an  men  who  wear  red  handkerchiefs,  if 

action  for  it.     2d.  Though  he  have  he  drives  the  bull  along  the  street  and 

no  particular  notice  that  he  did  any  a  man  wearing  a  red  handkerchief  is 

such  thing  before,  yet  if  it  be  a  beast  injured  by  the  bull,  he  is  liable  there- 

that  is  fera  natura,  as  a  lion,  a  bear,  for,  on  nis  knowledge  of  the  bull's 

a  wolf,  yea,  an  ape  or  monkey,  if  he  get  peculiarity;  Hudson  v.  Roberts,  6  Exdi. 

loose  and  do  harm  to  any  person,  the  697;    Van  Leuven    v,    Lyke,    1    N. 

owner  is  liable  to  an  action  for  the  T.  615;  Stumps  o.  Kelley,  22111. 140; 

damage,  and  so  I  knew  it  to  be  ad-  Jackson  v,  Smithson,  15  M.  &  W.  5^, 

judged  in  Andrew  Baker's  case,  whose  and  this  is  the  rule  of  the  Roman  law. 

child  was  bit  by  a  monkey  that  broke  See  Wharton  on  Negligence,  p.  909. 

^  In  Smith  v.  Pelah,  2  Strange,  1264,  propensity  to  do  so.    The  plaintiffhad 

the  defendant  kept  a  ferocious  dog,  a  verdict,    but  it  was  set  aside,  the 

knowing  that  he  was  accustomed  to  court  refusing  to  presume  that  it  was 

bite  mankind,  and  suffered  him  to  run  proved  that  the  defendant  knew  the 

at  large,  and  to  lie  at  his  door.     The  vicious    qualities    of   his  bull,  when 

ElaintifT,  on  entering  the  defendant's  such  knowledge  was  not  aUeged.  Scet- 

ouse,  stepped  upon  the  dog's  toes,  chet  «.  Eltham,  Freem.  (K.  B.)  534; 

and  was  bitten.     Leb,  G.  J.,  said  the  Michael  v.  Alstree,  2  Lev.  172 ;  Mason 

injury  "  was  owinff  to  his  not  hajig-  v.  Keeling,  12  Mod.    882;  Thomas  i^. 

ing  the  doff  when  ne  first  had  notice,  Morgan,  2  C.  M.  &  R.  ^6. 

and  the  safety  of  the  king's  subjects  In  May  v.  Burdett,  9  Q.  B.  101,  the 

ought  not  afterward  to  be  endangered.  plaintiflPs    wife    was    injured    by   a 

The  seienter  is  the  gist  of  the  action."  monkey  belonging  to  and  kept  by  the 

In  Buxentine  v.  Sharp,  3  Salk.  12,  defendant.    The  declaration  contained 

the  defendant  kept  a  bull  accustomed  an  allegation  of  the  vicious  propensi- 

to  fly  at  men.     The  plaintiff  was  in-  ties  of  tne  monkey,  and  that  the  same 

jured  by  the  bull,  and  alleged  in  his  were  knoton  by  the   defendant ;  but 

declaration  that  the  bull  was  **  accus-  did  not  allege  that  the  monkey  was 

tomed  to  run  at  men,"  but  did  not  al-  negligently  kept.    After    verdict    for 

lege  that  the  defendant  knew  of  its  the  plaintiff,  it  was  moved  in  arrest  of 
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injtired,*  or  if  in  the  day  time,  even  though  he  was  a  trespasser,' 
or  was  upon  the  premises  after  having  been  warned  of  the  danger 

judffinent    for    this    cause.    But  the  from  his  "  dogs  chasing  the  plaintiffs 

motion  was  denied,  Lord  Denman,  C.  sheep  and  pigs,  and  for  the  biting  of 

J.,  sajing:    "The    conclusion    to  be  the  said  dog  so  that  the  pigs  died, 

drawn  from  all  the  authorities  is,  that  The  jurors  found  that  the  defendant 

the  person  who  keeps  a  mischievous  was  not  guiltj  except  as  to  one  sheep 

animal,  with  knowledge  of  its  propen-  of  the  value  of  6<.  £k{.,  which  was  caused 

aities,  is  bound  to  keep  it  secure  cU  his  hy  his  servant's  command.  The  jurors 

periiy  and  that,  if   it  does  mischief,  being  demanded  whether  the  dogs  had 

negligence  is   presumed  without  ex-  been  accustomed  to    bite  sheep,    an- 

press  averment.     The  negligenee  U  in  swered  no,  whereupon  it  was  ordered 

keeping  such  an  animal  after  notice."  that  the  plaintiff  take  nothing  by  his 

Jenkins  v.  Turner,!  Ld.  Rajm.  109;  writ."    See  Bacon's  Abr.,  Pleas  B,  4 

Anonymous,  1  Djer,  25  &,  pi.  162;  1  V.  846  ;  1  Viner's  Abr.,  Actions,  H., 

Viner's  Abr.  284,  Action.  pi.   1;  Traverse,  P.,   pi.  9;  Comyn's 

In  1  Dyer,  162,  25  &,  it  is  said  that  Digest,  Action,  Case  for  Negligence, 

*Mn    evidence  to  an  inquest  it  was  A.,  5 ;  Buxendine  v.  Sharp,  2  Salk. 

agreed  by  Fitzherbbbt  and  Shbllbt  662  ;  2  Saund.  97  ;  Jenkins  v.  Turner, 

that  if  a  man  have  a  dog  which  has  2  Salk.  662 ;  1  Ld.  Rajm.  109;  1  Show, 

killed  sheep,  the  master  of  the  dog  be-  589. 

ing  ignorant  of  such  quality  and  prop-  It  is  not  enough  to  prove  that  the 

erty  of  the  dog,  the  master  shall  not  dog  is  of  a  fierce  and  savage  disposition 

be  punished  for  that  killing.     Other-  and  usually  tied  up  by  the  defendant, 

wise  is  it,  if  he  have  notice  of  the  and  that  the  defendant  promised  to 

quality  of  the    dog."    In    Dogge    v.  make  a  pecuniary  satisfaction  to  the 

Cooke,  at  an  assize  (in  the  24th  Eliz.),  plaintiff  for  the  injury.     The  scienter 

before  Lord  Anderson,  the  plaintiff  must  be  established  by  proper  proof, 

was  driven  to  put  in  evidence  that  the  Beck  et  ux.  v.  Dyson,  4  Camp.  197. 

dog  was  used  to  kill  sheep.  In  Jackson  v.  Smithson,  15  M.  &  W. 

In  Knight  v,  Cronet,  Noy.  10,  thede-  568,  the  plaintiff  brought  an  action  for 

fendant  was  sued  for  injuries  resulting  injuries  received  from  being  butted  by 

'  Smith  V,  Pelah,  2  Strange,  1264,  suffered,  bucks  are  dangerous.  It  was 
where  plaintiff  stepped  on  the  dog's  held  that,  upon  this  evidence,  a  non- 
toes  ;  Blay  V,  Burdett,  9  Q.  B.  101.  suit  was  properly  refused. 
In  Congress  &  Empire  Spring  Co.  v.  In  Multer  t/,  McKesson,  78  N.  Y. 
£dgar,  99  U.  S.  645,  in  an  action  to  195,  the  owners  of  a  factory  kept  in 
recover  for  injuries  from  an  attack  bv  the  yard  a  large  and  ferocious  blood* 
a  buck  in  a  park,  the  declaration  al-  hound  usually  fastened  by  day  and 
leged  that  the  proprietor  knew  the  loosened  by  night  by  the  engineer  who 
animal  to  be  dangerous.  There  was  was  accnstomMl  to  notify  the  night 
evidence  that  the  buck  was  allowed  watchman  when  the  dog  was  loose. 
to  roam  in  the  park  with  several  other  It  was  the  watchman's  duty  to  open 
deer ;  that  the  plaintiff  had  often  seen  the  gate  each  morning.  As  the  watch- 
other  persons  playing  with  the  deer  man  (the  plaintiff)  was  returning 
and  that  there  had  been  notices  in  the  therefrom  to  the  factory  without 
park  for  more  than  a  year,  "  Beware  notice  that  the  dog  was  loose,  he  was 
of  the  buck,"  and  that  she  did  not  attacked  by  the  dog  and  seriously  in- 
know  the  deer  to  be  dangerous  until  jured.  In  an  action  therefor  no  cir- 
disturbed.  Experts  testified  that  at  cumstance  was  proved  calling  for  un- 
the  season  when    the    injuries    were  usual  precaution  on  the  plaintiff's  part, 

'  Loomis  V.  Terry,   17  Wend.  (N.  the  trespass,  and  as  to  whether  it  was 

Y.)  496;  Sherfey  v,  Bartley,  4  Sneed  trivial,  and  such  as  is  tolerated  by  a 

(Tenn.),  58.     But  I  apprehend  that  qtuui  custom,  or   whether    it  was  a 

the  question  of  liability  in  such  a  case  treapaas  that  was  wholly  unwarranted, 

would  depend  upon  the  character  of  Marble  «.  Bobs,  124  Mass.  44. 
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from  the  dog,  provided  the  person  was  bittea  or  injured,  while 
hiwfully  upon  the  premises.  There  is  no  question  but  that  a  man 
may  lawfully  keep  a  dog  for  household  protection,  or  any  purpose 
that  his  tastes  or  inclinations  may  dictate,  and  if  the  dog  has  never 
been  known  by  him  to  bite  or  attack  mankind,  or  to  bite  or  attack 
other  domestic  animals,  he  is  not  liable  for  the  injuries  resulting 
from  an  attack  made  by  the  dog  upon  either  a  man  or  domestic 

the  defendant's   ram.     The  plaintiil  secure,  so  as  to  prevent  inj 017  theie- 

^leged  that  the  defendant  wronff folly  from.     In  that  case  the  nun  was  the 

kept  said  ram,  well  knowing  that  it  property  of  two  persons,  and  one  of 

was  prone  to  attack  mankind,  but  did  the    owners   took  it   from  the  other 

not  <^l^o    tliat    it    was    negli^ntly  owner's  premises  in  his  abeence,  and 

kept.    The  declaration  was  held  soffi-  without  consoltation  with,  or  permis- 

dent  on  motion  in  arrest  of  judgment,  sion  from  him,    and  the  injury  ms 

In  Card  v.  Case,  12  Jur.  ^7,  which  done  while  so  on  the  premises  of  such 

was  an  action    for  injuries    received  joint    owner.     It   was  held  that  the 

from    a    vicious   dog,  the  defendant  joint    owner  from   whose  pasture  it 

idleged  the  vicious  character  of  the  was  taken  was  liable  for  the  injuries 

dog  and  the  id&fUer,    Held  sufficient ;  done  by  the  ram  while  in  the  other 

aLK>,  that  a  plea  of  not  guilty  put  in  owner's  pasture  without  restraint ;  he 

issue  the  icisnter.    See  also  Hogan   v,  having  given  no  directions  to  restrain 

Sharpe,  7  C.  &  P. 755 ;  Hudson  v.  Rob-  the  ram,  or  having  been  consulted  in 

erts,  6  Ex.  697.  reference  to  its  care  or  management. 

In  Cakes  v.  Spanlding.  40  Vt.  847,  it  Brown  v.  Carpenter,  26  Vt.  688 ;  Mur- 

was  held  that  the  owner  of  a  ram  ac-  rav  v.   Toung,  12  Bush  (Ky.),  887; 

customed  to  butt  mankind,  knowing  Eightlinger  v,  Esgan,  75  IlL  141. 
of  its  propensities  is  bound  to  keep  it 

and  it  was  held  by  accepting  the  em>  to    cross    unmolested.     It    was  held 

ployment  he  did  not  accept  the  risk  that  if  the  boy  was  exercising   such 

of  such  a  casualty,  but  only  the  risk  care  as  could  be  expected  from  a  boy 

consequent  upon  the  keeping  of  such  of  his  age,  he  might  recover,   and  a 

a  dog  to  be  kept  fastened  except  when  verdict   In    his    favor   was    upheld, 

he  was  otherwise  notified,  also  that  The  fact  that  the  dog  is  guarding  its 

proof    that  the  dog  was  ferocious  was  owner's  property,  and  that  the  plamtiff 

equivalent  to  notice  to  the  defendant  was  bitten   while  interfering  iheie- 

01  its  propensities,  and  that  proof  of  with  will  not  in  all  cases  exempt  the 

the  want  of    ordinary    care    on  the  owner    from    liability  ;  of  course  in 

SlaintifTs  part  would  not  relieve  the  such  cases  the  liability  of  the  owner 

efendant  from  liability.  will  depend  upon  the    circumstance 

In  Lynch    v.  McNally,    78    N.  T.  whether  the  person  bitten  was  guilty 

847,  the  plaintiff  was  bitten  bv  the  de-  of  negligence  contributing  to  the  Id. 

fondant's  dog  while  offering  it  a  piece  jury.     Thus    where    the    defendant 

of  candy  where  it  lay  in  front  01  the  knowing  that  his  dog  was  ferocious 

defendant's  store.    He  had  no  knowl-  and  had  been  accustomed  to  bite  per* 

edge  of  the  dog's  propensities,  and  it  sons  left  it  In  his  sleigh  near  a  vilkge 

was  held  that  such  ordinary  familiarity  sidewalk,  and  a  child  seven  years  of 

with  the  dog  did  not  constitute  negli-  age  came  to  the  sleigh  and  meddled 

Sence  in  any  sense.     In  Plumley  v.  with  the  whip  therein,  when  the  dog 

Irge,  124  Mass.  57,  the  plaintiff,  a  threw  him  down  and  bit  him,  it  was 

boy  thirteen  years  old,  was  bitten  by  held  that  the  owner  was  liable,  and 

a  large  dog  while  striking  him  with  a  that  the  ftict  that  the  child  meddled 

stick  to  prevent  his  crossing  a  narrow  with   the    whip     was    no    defense, 

foot-bric^  which  the  dog  had  a  right  Meibos  v.  Dodge,  88  Wis.  800. 
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animals.  The  animal  being  mangt^etcB  naiurcBy  its  keeping  is 
lawful  until  its  vicioiisness  is  brought  to  the  knowledge  of  the 
owner,  but  after  such  notice,  in  the  language  of  Lee,  Cb.  J.,  in 
Smith  v.  Pddk^  he  is  liable  for  all  the  iujuries  done  by  the 

dog,  to  man  or  beast,  for  '^  not  hanging  the  dog  when  he  first 
had  notice."* 

Sec.  767.  Proof  of  loimitar.—  The  same  rule  applies  to  aJl  do- 

1  2  Str.  1264.  888.   But  ibis  is  hardly  to  be  regarded 

*  In  Fleeming  v,  Orr,  2  Macq.  (Sc.)  as  safe  aatbority  unless  the  rule  is  ap- 

14,  Lord  Ck)CKBURN  said,  in  reference  plied  to  its  no^uroZ  propensity.     See 

to  an  action  for  a  doff  worrying  sheep :  authorities  cited  infra. 

"  Erery  doff  is  entitled  to  at  least  (tm  In  Van  Leuven  v.  Lyke,  1 N.  T.515, 

woTTj"  and  the  rule  would  seem  to  be  where  the  defendant's  swine  escaped 

the  same  in   reference  to  its  attacks  and    injured    the  plaintiffs  cow  and 

upon  mankind.     Every  dog  seems  to  calf,  it  was    held    that   no  recovery 

be  entitled  to  one  bite,  and  every  bull  could  be  had  without   proof   of  the 

to  one  gore  at  a  man,  before  its  owner  aderUer, 

or  keeper  can  be  made  liable  for  the  And  InTiflt  v,  Tiflt,  4  Den.(N.  Y.) 

results  of  such  "playful"  tricks  on  175,  it  was  held   that  without  proof 

the  part  of  his  beasts.  of  aeienter  no  recovery  could  be  had 

In  reference  to  the  necessity  of  prov-  even  where  the  do^  was  set  upon  the 

ing  of  scienter,  Scribner  v.  Kelly,  88  cattle  by  the  defendant's  minor  child. 

Barb.  (N.  Y.)  14;  Vroomant/.  Lawyer,  Where  the  scienter  is  alleged  and 

18  Johns.  889;  Van  Leuven  v,  Lyke,  proved,  negligence  is  not  an  element, 

1  N.  Y.  515  :  Steele  v.  Smith,  8  E.  and  need  not  be  alleged   or    proved. 

D.  Smith  (N.  Y.  C.  P.).  821.  McCaskill  v.  EUiott,  5  Strohb.  (8.  C.) 

In  Earl   v.  Van  Alstine,  8  Barb.  196;  Wilkinson  v,  Parrott,  82Cal.  102; 

(N.  Y.)  680,  the  defendant  kept  bees  Frammell  v.  Little,  16 Ind.  251 ;  Dearth 

near  the  highway,  where  he  had  kept  v.  Baker,  22  Wis.  78  ;  Lof  ue  v.  Link, 

them  for  several  years  without  their  4  E.  D.  S.  (N.  Y.  C.  P.)  68  ;  Decker  z'. 

having  done  any    damage    to    those  Gammon,  44  Me.  822  ;    Pickering  v. 

passing.     The  plaintiff,  while  passing  Orange,  2  III.  492  ;  McManus  v,  Finan, 

with  his  horse,  was  attacked  by  them,  4  Iowa,  288  ;  Smith  v.  Causey,  22  Ala. 

and  they  f  eU  upon  his  horse  and  stung  568. 

it  to  death.  The  court  held  that  the  But  as  to  domestic  animals  whose 
defendant  could  not  be  made  charge-  natural  propensities  are  known,  the 
able  unless  he  knew  that  they  were  ac-  rule  is  that  the  owner  is  only  bound 
customed  to  sting  horses,  or  had  such  to  exercise  ordinary  care  when  their 
a  propensity,  woolf  v.  Chalker,  81  natural  propensities  only  lead  them  to 
Conn.  121 ; 'stumps  t/.  Kelley,  22  111.  commit  ordinary  trespasses.  Mere- 
140 ;  Popple  well  v.  Pierce,  10  Cush.  dith  v.  Reed,  26  Ind.  884;  Earl  v.  Van 
rMass.)609;  Kittredge  z/.  Elliott,  16  Alstine,  8  Barb.  (N.  Y.)  680.  But  if 
N.  H.  77  ;  Wheeler  I'.  Brant,  28  Barb,  the  owner  of  a  dog,  knowing  its  pro- 
CS.  Y.)  824  ;  Marsh  v.  Jones,  21  Vt.  pensity  to  chase  game,  suffers  it  to  go 
878.  but  one  instance  is  enough,  at  large,  he  will  be  liable  for  its  de- 
Arnold  V.  Norton,  25  Conn.  92  ;  Eitt-  struction  of  pheasants  in  a  neighbor's 
redgez/.  Elliott,  ante;  Cockerham  v,  woods,  even  though  they  are  being 
Nixon,  11  Ired.  (N.  C.)  269.  And  that  reared  under  a  domestic  hen.  Read 
it  attacks  any  kind  of  domestic  v,  Edwards,  17  C.  B.  (N.  S.)  245. 
aninud.     Pickering  v.  Orange,  2  111. 
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meetic  animals,  as  bulls,^  rams,'  cows,'  horses,*  jacks,'  ferodons 
dogs,'  or  cmy  animal  that,  although  domestic,  has  developed  vic- 

*  Cockerham  v,  Nixon,  11  Ired.  (N.  escaped  from  an  inclosare  into  whidi 
C.)  269  ;  Barhart  v,  Youngblood,  27  it  had  been  tarned  by  him,  and  was 
Penn.  St.  881 ;  Hadaon  t/.  Koberts,  6  piirsaed  as  soon  aa  its  absenoe  was  dis- 
Exdi.  697;  Baxendine  v.  Sharp,  8  covered.  It  was  also  shown  that  the 
iSalk.  18 ;  Blackman  v.  Simmons,  3  C.  horse  was  gentle  and  iiad  never  been 
&  P.  188.  It  is  presumed  tiiat  a  per*  known  to  sick.  The  defendant  re- 
son  is  possessed  of  common  knowledge  quested  the  court  to  charge  the  jury 
m  regard  to  the  propensities  of  animals  "  that  if  they  found  he  had  no  knowl- 
kept  by  him,  and  when  a  person  was  edge  that  his  horse  had  a  propensity 
injured  by  a  bull  being  led  through  to  kick,  either  from  yiciousnese  or 
the  streets,  and  the  defendant  after  playfulness,  he  would  not  be  liable." 
the  accident  said  that  it  was  careless  The  court  so  refused  to  charge,  and 
in  his  servant  to  lead  the  bull  in  the  did  charge  that  to  kick  was  a  natural 
manner  he  did,  it  was  held  that  the  propensity  of  a  horse,  and  that  the  de- 
jury  might  treat  this  as  an  admission  fendant  was  bound  to  prevent  his 
that  the  bull  needed  to  be  kept  under  following  it.  The  defendant  also  re- 
control,  and  that  the  care  taken  in  quested  the  court  to  charge  that  if  the 
leading  it  through  the  streets  was  in-  jury  found  that  if  he  cared  for  his 
sufficient.  Linnehan  v,  Sampson,  126  horse  as  a  careful  person  would  have 
Mass.  506.  cared  iox\\,^a7^VihXmJUyinitn€g^geMit 

^  Jackson  v,  Smithson,  15  M.  ft  W.  on  his  party  the  horse  escap<^,   and 

568 :  Oakes  v.  Spaulding,  40  Vt.  847.  straying  into  the  street  did  the  injury 

3  Hewesz/.  McNamara,  106Mass.281.  complained  of,  the  plaintiff  could  not 

*  Michael  v.  Alestree,  2  Lev.  172 ;  recover.  The  court  refused  so  to 
Goodman  v.  Qay,  15  Penn.  St.  188.  And  charge,  and  did  charge  thai  the  de- 
it  seems  that  in  the  case  of  a  horse  fendant  toae  bound  to  keep  his  horse 
turned  loose  in  the  street  the  owner  is  from  straying,  and  that  if  the  horse 
liable  if  he  injures  another,  even  did  stray,  and  while  being  at  large 
though  it  is  merely  done  in  a  playful  kicked  the  plaintiff,  the  defendant 
mood.  Dickson  v.  McCoy,  39  N.  Y.  would  be  liable.  This  ruling  was  re- 
401;  Barnes z/.  Chapin,  4  Allen  (Mass.),  pudiated  upon  appeal,  and  Durfbb, 
444.  And  in  such  cases  the  scienter  C.  J.,  after  referring  to  the  cases  cited 
need  not  be  alleged  or  proved,  as  the  ante  in  the  note,  and  reviewing  their 
gist  of  the  action  is  the  negligence  in  doctrine,  said :  It  will  be  seen  from 
allowingit  to  go  at  large  in  a  public  this  citation  of  cases  that  the  law  is 
place.  But  see  Cox  v.  Burbidge,  13  C.  not  very  clearly  settled.  We  ^gree 
B.  (N.  S.)  430,  where  it  was  held  that  with  the  Pennsylvania  and  New  lork 
the  scienter  must  be  alleged  and  cases,  that  a  horse,  even  though  he  is 
proved.  But  this  case  has  been  the  not  vicious,  is  a  dangerous  animal  to 
subject  of  much  unfavorable  comment,  be  at  large  in  the  frequented  streets  of 
and  is  not  authoritative.  That  7iegU-  a  city.  We  think,  however,  that  the 
gence  is  an  essential  ingredient,  see  learned  judge  who  tried  this  case  with 
Fallon  V,  O'Brien,  18  R.  I.  129.  In  the  jury  went  too  far  when  he  in- 
that  case  the  defendant's  horse  escaped  structed  the  jury  that  the  defendant, 
from  an  incldsure  into  which  it  was  if  his  horse  caused  the  injury,  was 
rightfully  placed,  into  the  street,  and  absolutely  liable  for  it,  without  regard 
kicked  and  Injured  the  plaintiff's  child  to  whether  the  horse's  presence  in  the 
who  was  at  play  in  the  streets  of  the  highway  was  attributable  to  his  neg- 
city  of  Providence.  Upon  the  trial  ligence  or  not.  In  the  American  cases 
in  the  court  below  it  was  shown  that  cited,  it  seems  to  be  recognised  that  it 
the  horse  was  not  turned  into  the  is  the  negligence  of  the  owner  of  the 
street  by  the  defendant,  but  that  it  animal  straying  in  the  highway  which 

*  Williams  v,  Dixon.  65  N.  C.  416.  nuisance  to  keep  and  permit  a  fero- 

*  In  Comm.   v.  McClung,   8   Pezm.  dous  dog  to  go  at  large. 
L.  J.  418,   it  was  held  an  indictable 


Dangxboub  AinMALs.  877 

iouB  traits  that  render  its  keeping  dangerous  to  the  safety  of  man- 
kind, or  to  other  domestic  animals. 

Seo.  768.  Right  to  keep  watoh  dogi.— It  is  not  necessary  to  show 
that  the  owner  or  keeper  of  a  vicious  dog  or  animal  has  seen  the 
animal  attack  mankind ;  it  is  sufScient  to  show  that  its  vicious 

xnakoB  him  liable  for  the  injaiy  in-  BwerabletoanindividQalwhoiskicked 
flictedbyit;  and  that  if  he  is  goUty  by  it,  withoat  proof  that  he  knew  it 
of  no  negligence,  he  Ib  subject  to  no  was  yicioua.  The  ground  of  the  de- 
liability.  In  the  case  at  bar,  the  de-  dsion  wae  that  all  horses  are  more  or 
fendant  had  an  undoubted  right  to  less  dangerous  when  turned  loose  in 
keep  his  horse  in  the  inclosure  near  the  frequented  streets  of  a  city,  and 
the  highway.  He  had  as  much  right  that  all  men  know  it,  and  that,  there- 
to have  it  there  inclosed  as  he  had  to  fore,  for  ^he  owner  to  permit  his  horse 
drive  it  in  the  streets  harnessed.  Bat  to  go  at  large  in  such  a  street  was  neg- 
if,  while  driving  it  harnessed,  it  had  ligence  for  which  the  injured  person 
escaped  from  his  control  without  neg^  was  entitled  to  recover,  without  proof 
ligence  on  his  part,  and,  running  away,  that  the  owner  knew  the  horse  was 
liad  injured  the  pluntifT,  it  is  perfectly  vidous.  In  DiciLson  v.  McCoy,  ante, 
well  settled  that  he  would  not  be  lia-  the  plaintiff,  a  child  of  ten  years, 
ble  for  the  injury.  We  do  not  see  was  passing  along  the  sidewalk  of  a 
why  he  should  be  any  the  more  liable  populous  street  in  front  of  the  de- 
because  the  horse,  instead  of  escaping  fondant's  stable,  when  the  defendant's 
from  bis  control,  escaped  from  an  in-  horse  came  out,  loose  and  unattended, 
closure  where  he  was  rightfully  and,  in  passing,  kicked  the  plaintiff  in 
kept,  unless  there  was  some  want  of  the  face.  The  proof  as  to  the  dis- 
diligenoe  in  pursuin^f  and  recapturing  position  of  the  horse  was  that  it  was 
it.  We  think  the  jury  should  have  young  and  playful,  but  not  vicious, 
been  instructed  ih/U^  if  the  defendaM  The  court  left  it  to  the  jury  to  find, 
ifloa  not  negligent  in  either  of  theee  under  the  evidence,  whether  the  de- 
reepeete,  the  action  wa$  not  maintain'  fendant  was  or  was  not  guilty  of  neg- 
abie ;  though,  in  view  of  the  law  of  ligence  in  permitting  the  horse  to  he 
the  State,  Gen.  Stat.  B.  I.,  chap.  96,  the  at  large.  The  jury  found  for  the 
jury  should  also  have  been  instructed  plaintiff,  and  their  verdict  was  sub- 
that  the  presence  of  the  horse  in  the  tained.  In  Holden  v.  Shattuck,  34 
street,  going  loose  and  unattended,  Vt.  8d6,  the  defendant's  horse,  being 
was  prima  fade  evidence  of  negli-  at  lar^,  in  the  highway,  excited  the 
gence,  which,  unless  rebutted,  would  plaintiffs  horse  to  run  and  injure 
entitle  the  plaintiff  to  recover.  itself,  the  harness  and  the  wagon.    In 

The  judge  who  held  the  jury  trial  this  case  the  highway  was  a  country 

doubtless  ruled  as  he  did  in  analogy  to  road.      The    court   held  that  the  de- 

the  rule  of  the  common  law  in  regard  fendant  had  a  right,  under    the   law 

to  the  straying  of  domestic  animals  in  Vermont,  to  have  his  horse  in  the 

from  the  land  of  their  owner  into  the  highway  depasturing  the  roadside  on 

land  of   another  person.    In  such  a  his  own  land,  and  that  to  entitle  the 

case  the  owner  is  liable  for  the  injury,  plaintiff  to  recover,  it  was  not  enough 

whether  he  has  been  negligent  or  not.  that  the  horse  was    there    with    the 

But  in  such  a  case  the  trespass  to  the  knowledge  of  the  defendant,  but  that, 

land  is  the  gist  of    the  action,   any  to  subject  the  defendant  to  liability,  it 

other  injunr  being  regarded  as  aggra-  shoula  be  made  to  appear  that  the  cir- 

vation.    The  same  law  does  not  applv  cumstances  and  occasion,  or  that  the 

where  the  injury  is  merely  personal,  character  and  habits    of   the  animal 

Cox  V.  Burbidge,  13  C.  B.  (N.  S.)  480.  were  such  as  to  show  carelessness  on 

In  Qoodman  v.  Gay,  ante,  it  was  the   part   of  the  defendant  in  refer- 

held  Uiat  the  owner  of  a  horse,  who  ence  to  the  convenience  and  safety  of 

voluntarily  permits  it  to  go  at  large  in  tzaveleiB  on  the  highway . 
the  streets  of  a  populous  city,  is  an- 
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qnalitioB  have  in  some  manner  been  brought  to  bis  knowledge, 
so  that  he  can  fairly  be  said  to  have  notice  thereof.  Thos^  if 
the  owner  is  aware  that  such  animals,  aj9  a  class,  will  atta(^  a 
person  wearing  a  particular  color  of  clothing,  or  that  it  will 
attract  certain  kinds  of  domestic  animals,  this  is  evidence  from 
which  the  jury  may  infer  that  the  owner  or  keeper  had  knowledge 
of  its  vicious  propensities.  But  evidence  that  he  knew  that  it 
had  attacked  animals  of  one  dass  is  not  of  itself  evidence  from 
which  knowledge  may  be  inferred  that  it  would  attack  animals 
of  another  class ;  nor  is  it  evidence  sufficient  to  show  that  he  knew 
it  would  attack  mankind.  Nor  is  evidence  that  he  knew  that  it 
had  attacked  a  man  sufficient  evidence  that  he  knew  that  it 
would  attack  a  sheep ;  ^  hiU  sueh  evidence  is  sufffiderU  to  ahcno  thai 

>  KigbtUnger  v.  Eagan,  66  Dl.  In  HarUeT  v.  Hairimaii,  8  B.  &  Aid. 
d85.  Ui  HudBon  v.  Roberto.  6  Bzch.  690  ;  d  Storkie,  813,  it  was  held  that 
697,  the  plaintiff  was  injured  whUe  proof  that  the  defendant  knew  that  his 
passing  along  the  highway,  wearing  a  doff  had  been  aocoatomed  to  bite  men 
red  handkercnief  around  nis  neck,  oy  dia  not  eetabllah  knowledge  on  his 
being  set  upon  by  the  defendant's  bull,  part  that  it  would  bite  sheep, 
which  the  defendant,  with  other  cattle,  In  Jenkins  v.  Turner,  d  Salk.  18,  the 
was  diiying  along  the  street.  The  declaration  alleged  that  the  defendant 
defendant  nid  that  it  was  the  red  hand-  kept  a  boar  which  was  accustomed  to 
kerchief  thAt  caused  him  to  do  it,  as  bite  animals,  and  that  he  knew  of  this 
he  knew  a  bull  would  run  at  any  thing  o  uality.  After  verdict  it  was  objected 
red,  or  that  the  bull  would  do  so.  This  tnat  the  declaration  did  not  diadoee  a 
was  all  the  evidence  there  was  to  es*  good  cause  of  action,  because  it  did  not 
tablish  the  tcienUery  and  after  yer^ct  allege  what  kind  of  animals  the  boar 
for  the  plaintiff  a  motion  for  a  nonsuit  had  been  accustomed,  to  bite.  But  the 
was  made,  upon  the  g^und  that  no  court  said  that  it  would  be  presumed 
ieUiiUr  was  proyed.  But  the  court  that  no  eyidenoe  was  giyen  of  the  kill- 
held  that  whether  the  defendant  said  ing  or  biting  of  any  animal  but  of 
that  he  knew  that  a  bull,  or  that  the  such  of  whidi  he  had  notice. 
bttU  would  run  at  any  thing  red,  was  In  Read  v.  Edwards,  17  G.  B.(N.  &)  346, 
immaterial,  that  eUher  expression  was  the  defendant,  knowing  the  propensity 
some  evidence  to  go  to  the  j  ury  that  the  of  his  dog  to  catch  game,  was  held  to 
defendant  knew  the  yidous  qualities  charge  him  with  liability  for  the  de- 
of  the  bull.  stru^on  of  young  pheasants,  being 

In  Worth  v.  Gilling,  L.  R.,  3  0.  P.  reared  by  a  domestic  fowl. 

1,  it  was  held  that  the  plaintiff  need  In  establishing  the  wj^fitsr  eyidenee 

not  proye  that  the  dog  had  actually  that  the  defendant  has  warned  persons 

bitten  another  person  before  it  bit  him,  to  beware  of  the  dog  lest  he  should  be 

but  that  it  was  enough  to  show  that  bitten  is  eyidenoe  to  go  to  the  juiy  in 

the  defendant  knew  iSsx  it  had  eyinoed  support  of  the  allegation  that  Uie  dog 

a  sayage  disposition  by  atUmpUng  to  is  accustomed  to   bite  mankind,  ana 

bite  a  person.  knowledge  of  the  fact  on  the  part  of 

As  to  the  liability  of  a  railroad  com-  the  defendant.    Judge  e.  Ck>x,  1  Star- 

pany  for  injuries  to  a  passenger  from  kie,  885. 

a  dog  belonging  to  a   stranger   that  In  BuUer^s  Nitt  Prius,  77,  the  author 

comes  to  the  station  without  fault  of  says :  "  If  one  knowingly  keep  a  dog 

the  company,  see  Smith  v.  Great  Eas-  accustomed  to  bite  sheep,  and  the  dog 

tern  R.  R.  Go.,  L.  R.,  3  C.  P.  4.  bite  a  horse,  it  is  actiooable;  because 
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he  was  OMXi/te  qf  its  vunotss  propensities^  and  is  en&ugh  to  rruike 
him  chaa*gealble  vnth,  injwries  infliotsd  hy  it,  if  he  suffers  it  to  go 
at  large  whereby  imQv/ry  is  i/njflicAed  v/pon  an,  indimdualy  or 
another  domestic  animal  wvthvn  the  scope  of  such  special  notice. 
It  is  not  enough  to  show  that  he  knew  that  the  animal  was  fierce, 
hut  it  rrmst  also  he  shown  that  he  was  in  som^e  way  aware  that  its 
vicious  propensities  led  it  to  make  attacks  upon  m&n,  or  animals 
of  a  p<»rticular  class^  or  the  recovery  must  be  predicated  entirely 
npon  the  negligent  keeping,  and  must  be  an  injuiy  in  accordance 
with  the  nature  and  disposition  of  the  animal.*    The  accuracy  of 

the  owner,  after  the    first    mischief,  animals  of  the   doM   named  in   the 

ooght  to  have  destroyed  or  hindered  declaration. 

him  from  doing  any  more."  And  he  re-        In  Sajers  v.  Walsh,  13  Irish  Law 

fers  to  Jenkins  v.  Turner,  1  Ld.  Baym.  Rep.  434,  which  was  an  action  for  in- 

110,  as  authority.  It  is  doubtful,  how-  juries  to  the  plaintiff's  mare  by  being 

eyer,  whether  the  case  referred  to  sub-  bitten  by  the  defendant's  dog  in  the 

tains  his  position,  as  the  yeiy  ground  street,  it  was  held  that  the  declaration 

of  the  motion  for  a  nonsuit  was,  that  of  the  defendant  that  he  was  "  sorry 

the  declaration  did   not  disclose  the  for  what  had  happened,  that  the  dog 

kind  of  animals  whidi   the   dog  had  slipped  out  of  the  yard   without  his 

been  accustomed  to  bite,  and  the  court  knowing  it,*'  was  competent  eyidence 

upheld  the  yerdict  upon  the  presump-  of  the  seUiiter.    See  also  Linnehan  v. 

tion  that  the  eyidence  disclosed  the  fact  Sampson,  126  Mass.  506. 
that  it  had  been  accustomed  to  attack 

I  Hudson  V.  Roberts,  6  Ezch.  697  ;  dent  to  charcre  the   defendant  with 

Jenkins  v.   Turner,  I  Ld.  Raym.  110;  knowledge.    Gladman  v.  Johnson,  .36 

Kittredffe  v.  Elliott,  16  N.  H.  77;  Ar-  L.  J.   (C.  P.)  158.     See  Layerone  «. 

nold  V.  Norton,  25  Conn.  92;  Mann  z/.  Mangianti,  41  Cal.  188;  10  Am.  Rep. 

Weiand,  81i  Penn.  St.  248.  269,  and  yalnable  note  by  the  reporter; 

>  In  Judge  V.  Cox,  1  Starkie,  227.  it  KeUy  v.  Wade,  12  Irish  L.  R.  424. 

was  held  that  knowledge  of  the  fierce  In  Biichael  v.  Alestree,  2  Ley.  172 ; 

disposition  of  a  domestio  animal  is  not  1  Ventrls,  295,  the  defendant  was  sued 

enough.    There  must  be  evidence  of  for  injuries  sustained  by  the  plaintiff 

knowledge  that  it  has  attacked  man-  from  being  kicked  by  a  young  horse, 

kind.   But  in  Worth  v.  Gilling.  L.  R.,  which  the  defendant  took   into  Lin- 

2  C.  P.  1,  it  is  not  necessary  that  it  coin's  Inn  Fields  (a  public  place)  for 

sUouldactually  hayebittenaman.  Itis  the  purpose  of  breaking,     ^o  seUrUer 

enough  to  show  that  he  knows  that  it  was  alleged.    After    yerdict  for  the 

has  sprung  at  them,  and  attempted  to  plaintiff,  it  was  moyed  in  arrest  of 

bite.  judgment   that  the   injury  happened 

The  question  as  to  whether  the  de-  against  the  defendant's  will,  etc  But 
f endant  knew  the  yicious  qualities  of  the  court  said :  "  It  was  the  defend- 
the  animal  is  one  of  fact  for  the  jury,  ant's  fkult  to  bring  a  wild  horse  into  a 
Campbell  o.  Brown,  19  Penn.  St.  859 ;  public  place  where  mischief  miffht 
and  the  burden  of  proof  is  upon  the  probably  be  done.  Lately  in  this 
plaintiff.  Card  v.  Case,  5  C.  B.  court  an  action  was  brought  against  a 
622 ;  May  v.  Burdett,  9Q.  B.  101.  The  butcher  who  had  made  an  ox  run  from 
dog  may  be  brought  into  court  for  the  his  stall  and  ^red  the  plaintiff,  and 
inspection  of  the  jury,  on  the  question  this  was  alleged  in  the  declaration  to 
of  disposition.  Line  v.  Taylor,  8  Poet,  be  in  default  of  penning  him." 
&  Fin.  781.  Knowledge  of  the  owner's  Where  an  action  was  brought  to  re- 
wife,  or  of  his  seryants,  may  be  suffi-  ooyer  for  damages  sofltained  by  the 
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this  rule  as  well  as  its  justice,  is  too  apparent  to  be  questioned. 
To  say  that  the  owner  of  a  dog  who  knew  that  it  had  attacked  a 

bear,  or  other  wild  animals,  was  thereby  bound  to  know  that  it 

plaintiflTB  team  ranninff  awaj  in  conse-  apon  the  Law  of  NegUgenoe,  028,  lays 

quence  of  being  attacked  by  the  de-  down  the  doctrine  that  the  ddenter  is 

fendant's  dog  in  the  street,  it  was  held  to  be  presumed  in  all  cases  "  where  it 

that  the  9cienUT  mast  be  alleged  and  is  the  owner's  duty  to  know  of  the  ani- 

proved,  and  also  that  the  cause  of  the  mal's  vidousness."    Of  the  oorrectneBs 

runaway   was  the  onset  of  the  dog,  of  this  proposition  as  a  mere  ab^ract 

and  not  any  vicious  habit  of  the  horse,  proposition  there  can  be  no  doubt ;  at 

Wormley  v,  Qreggt  ^  ^1<  ^^*  least, as  applicable  to  most  of  thesf  en- 

Wtldb,  J.,  said:  *' If  a  man  hath  cies  employed  by    meu,    from  which 

an    unruly  horse  in  his  stable,  and  mischief  may  result.     This  doctrine 

leaves  open  the  stable  door,  wherebv  has  time  and  again  been  advanced   by 

the  horse  goes  forth  and  does  mischief,  the  courts.  But  the  learned  author,  in 

an    action    lies  afainst  the  master."  the    whole    range    of    authorities  to 

TwiBDEN,  J.,   said:  "If  one  keeps  a  which  he  has  had  access,  has  been  on 

tame  fox ,  which  gets  loose  and  grows  able  to  find  anv  which    sustains   his 

wild,  he   that  kept  him  before  shall  position  as  applicable  as  a  legal  propo- 

not   answer  for  the  damage  the  fox  sition  to  animals  mcoMueta  natura" 

doth  after  he  hath  lost  him,  and  he  The  doctrine  of  the  courts  in  reference 

hath  resumed  his  wild  nature."     See  to  mischief  arising  from  this  class  of 

Weaver  v.  Ward,  Hobart,  184,  for  the  animals  is  predicated  upon  sound  pub- 

principle  upon  which  liability  is  pre>  lie  policy,  and  for   the  protection  of 

dicated  iu  this  species  of  actions.    In  their  owners.    The  law  does   not  pre- 

Godeau  v.  Blood,  52  Vt.  251,  the  fact  sums  that  a  man  knows  the  dispoei- 

that  the  dog  was  savage  and  vicious,  tion  of  his    animals   to   do    misdiief 

taken  in  connection  with  the  fact  that  which  is  inconsistent  with  their  do- 

the  owner  kept  it  muzzled  and  chained,  mestic  habits,  and  the  cases  are  nnmer- 

was  held  sufficient  evidence  that  he  ous  where  this  proposition    has  time 

knew  the  vicious  nature  of  the   doff ,  and  again    been    advanced.     All   the 

and  knew  that  it  ought  to  be  restrained,  presumptions    are    in    favor    of   the 

Buckley  v.  Leonara,  4  Denio  (N.  Y.)  owner,  and  the  burden  of  overcoming 

500;  Rider  «.  White,  65  N.  Y.  64.    In  them  is  with  the    party    seeking   to 

Mann  v.  Weiand,  81i  Penn.  St.  248,  charge  him  with  liability.     The  case 

the  court  question  the  accuracy  of  the  of  Lynch  v.  Nurdin,  1  Q.  B.  86,  in  no 

doctrine  laid  down  in  section  768,  that  measure  sustains  his  position,  neither 

knowledge  of  the  owner  that  his  dog  does  it  advance   a   new  doctrine.    In 

had  attacked  animals  of  one  class  is  that  case  the  gist  of  the  action  was  not 

evidence  that  he  knew  that  it  would  the  defendant's  knotoledge  of  the  fact 

attack  mankind,  and  seems  to  lend  its  that  his  horse  would  run  away,  if  left 

assent  to  a  contrary  doctrine;  but  as  the  unattended  in  a  public  street,  but  hia 

statement  of  the  court  is  obiter  upon  negligence  in  leaving  his  horse  unat- 

this  question,  as  it  also  was  in  Godeau  tended  there,  when    it    is  generally 

V.    Blood,    ante,    and    as     in    both  known    that    in    the   very  nature  of 

cases  the  actual  doctrine  was  strictly  things  it  must  do  mischief  if  it  took 

in  accordance  with  the  rule  stated  in  fright  and  ran  away.    The  doctrine  of 

the  text,  we  cannot  change  the  state-  that  case  is  as  old  as  the  courts,  and 

ment  of  the  rule  which  is  well  sus-  we  find  in  the  time  of   Charles    the 

tained  by  cases  directly  involving  the  Second  in  1688  a  case  where  the  owner 

question,  especially  when  such  a  doc-  of  a  horse  was  held  chargeable  for 

trine,   except  as  limited  in  the  text,  damages    by    reason  of  a  man  being 

would  be  disastrous  to  the  owners  of  kicked  by  it  in  a  public   place,   where 

domestic  animals,  and  impose  liabili-  the  owner  was  exercising  it  to  accus- 

ties  upon  them  from  which  the  com-  tom  it  to  use.  The  court  held  in  that 

mon  law  has  exempted  them  for  more  case  that  the  gist  of  the  action  was  the 

than  two  centuries.  defendant's  negligence,  and  no  eeienter 

Mr.  Wharton  in  his  excellent  treatise  was  alleged  or  proved.    Michael  v. 
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would  attack  mankind,  or  domestic  animalB,  would  be  contrary  to 
reason,  because  its  natural  instinct  leads  it  to  make  such  attacks 

in  the  one  case,  but  not  in  the  other.  The  rule  is,  that 
for  all  injuries  inflicted  by  an  animal,  in  accordance  with  its  natural 
instincts,  the  owner  or  keeper  is  liable  without  special  knowledge, 
as  every  person  is  presumed  to  be  aware  of  the  natural  instincts 

Alestroe,  1  yentri8,295.    No  court  has  strict  liabUity  for  aU  iigaries  inflicted 

ever  refused  reUef  in  damages  to  a  bj  them  upon  man  or  beast,  without 

part  J  who  sustained  iniuries  under  the  any  reference  to  the  question  of  the 

dreumstances  set  forth  in   Lynch   v.  owner's  knowledge  of  the  animars  vi- 

Nurdin.    Worth  v.  Gilling,  L.    R.,  2  cious  propensities,  neither, on  the  other 

C.  p.  1,  is  in  no  measure  in   support  hand,  will  it  do  to  screen  them  from 

of  the  author's  position.     In  that  case  liability   where,  by  reason  of  its  vi- 

it  was  proven  that  the  owner  A;7i«t0  that  ciousness,  it  has  become  a  nuisance, 

the  dog  had  (UUmgiUA  to  bite  people,  and  danfferons   to  the  safety  of  the 

and  the  court  held  tiiat  this  was  com-  people.  The  courts,  with  a  nice  regard 

potent  eyidenoe  to  go  to  the  jury  upon  to  the  rights  of  all,  have  established  a 

the  question  of  Msnt&r,     And  in  this  doctrine  which  is  commendable  for  its 

the  court  took  no  new  departure,  but  wisdom, and  the  evenness  and  the  ez- 

only  followed  in  the  line  of  authori-  actness  of  its  justice.     It  is  not  neoes- 

ties  that  had  grown  gray  from  their  sary,  as  has  been  before  stated,  that 

antiquity.     It  has  never  been  held  by  the  owner  should  have  seen  his  ani- 

the  courts  that  actual  proof  that  the  mals  bite,  kick  or  gore  either  man  or 

owner  of  an  animal  had  seen  the  ani-  beast  in  order  to  charge  him  with  lia- 

mal  attack  men  or  domestic  animals.  biUty  for  such  injuries.     The  vicious- 

was  necessary  in  order  to  establish  the  ness  of  the  animal,  the  length  of  time 

scienter,  but  has  always  been  left  as  a  that  its  vicious  tendencies  have  existed, 

question  of  fact  for  the  jury  to  find,  the  situation  of  the  owner  or  keeper 

from  such  facts  and  circumstances  as*  in    reference   to  the    animal,  are  all 

had  a  tendency  to  prove  knowledge,  proper  elements  to  be  considered  by 

In  one  case  the  dog  was  brought  into  the  jury,  and  are   facts  from  which, 

oourt  that  the  jury  might  look  at  it  without  evidence  of    positive  knowl- 

and  judge  from  its  looks  and  appear-  edge,  knowledge  may  be  found.  Jurors 

ances  whether  it  was  so  vicious  that  its  seldom  make  mistakes  in  these  cases, 

owner  must  have  known  of  its  vicious-  and  the  rule  has  never  yet  been  found 

ness.     Lineo.  Taylor,  3  Fost.  &  Fin.  to    operate  harshly.     Courts  will   be 

781.    In  the  case  of  Knight  v.  Cronet,  slow,  as  to  domestic  animals,  to  pre- 

Noy.  10,  the  jury  found  a  verdict  for  sume,  from  the  mere  fact  that  they 

the' plaintiff  of  5s,  4d.  for  injuries  in-  are  proved  vicious,  without  other  proof 

flicted  upon  one  sheep  by  the  defend-  of  the  owner's  relation  to  the  animal, 

ant's  dog9,  but,  with  all  the  evidence  and  his  opportunity  to  know  their  hab- 

before  it  upon  that  point,  the  court  in-  its,  that  the  owner  knew  that  the  ani- 

quired  of  the  jury,   if  from  the  evi-  mal  had  become  so  vicious  as  to  be  a 

deuce  they  found  that  the  defendant  nuisance,  and  render  its  owner  liable, 

knew  that  his  dogs  would  bite  sheep.  The  rule  suggested  by  Mr.  Wharton 

and  l>eing  answered  in  the   negative,  would  serve  to  cure  no  evil,  but  would 

the  verdict  was  set  aside.  No  instance  rather  open  the  door  to  much  more 

is  to  be  found  where  the  courts  have  conflict  tnan   now  exists,   and  would 

ever  disturbed  the  finding  of  a  jury  operate  harshly  in  many    instances ; 

upon  the  question  of  scienter  in  such  but  practically,  it  is  an  element  which 

cases,  where  there  was  anv  evidence  jurors  have  a  right  to  consider,  and 

to  sustain  it.   The  rule  in  that  respect  which  they  do  consider  in  connection 

has  been  very  liberal  and  consistent  with  the  viciousness  of  the  animal,  the 

with  the  best  interests  of  society.     It  owner's  relation  to  it,  and  his  opportun- 

will  not  do,  on  the  one  hand,  to  hold  ity  to  know  its  habits  and  propensities, 
the  owners   of   domestic  animals  to 
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or  habitB  of  animalfl  in  his  care  or  custody.'  Thus  a  person  hav- 
ing a  lion  or  bear  is  presamed  to  know  that  it  is  fierce  by  nature, 
and  will  attack  men,  or  other  animals,  even  thoogh  it  never  has 
done  so.  So,  too,  the  owner  of  cattle  is  presamed  to  know  that 
it  is  their  nature  to  roam ;  therefore,  if  they  escape  upon  the  fields 
of  another  and  do  damage,  they  are  liable  without  knowledge  of 
their  ever  having  previously  done  so,  but,  when  the  animal  does 
that  which  is  inconsistent  with  its  nature,  no  liability  attaches, 
without  proof  of  knowledge '  of  its  propensity  to  do  the  particu- 
lar act  from  which  injury  arose.* 

Sbg.  769.  Degree  of  oare  roqnlrMl  in  keeping  vioioiis  antmeli  after 

noiioe.—  In  reference  to  the  right  of  a  person  to  keep  a  ferocious 
dog  to  guard  his  property,  it  is  held,  and  with  much  propriety, 
by  some  of  the  courts,  that  such  keeping  is  not  excusable,  except 
in  such  instances  as  the  person  would  be  justified  in  setting  a 
spring  gun,  or  other  dangerous  device  for  the  protection  of  his 
property,  and  that,  as  to  all  injuries  done  by  it,  except  in  such 
instances  as  injuries  from  a  spring  gun  would  be  excusable,  lia- 
bility attaches.  * 

Sec.  770.  when  animals  are  nniaanoes.  —  It  is  held  that  the  owner 
of  a  vicious  animal,  after  notice  of  its  vicious  propensities,  is  bound 
to  secure  it  at  all  events,  and  is  liable  to  parties  subsequently  in- 

1  Hewes  v.   McNamara,   106  Mass.  a  case  where  a  carpenter  kept  a  fero- 

281;  Marsh  «.  Jones,  21  Vt.  878;  Fish  dous  dog,  which  was  kept  shut  up  all 

V.  Skut,  21  Barb.  (N.  T.)  333.  day,  but  was  let  loose  at  night  for  the 

*  Van  Leuren  v.  Lyke,  1  N.  Y.  515 ;  protection  of  the  house  and  yard. 
Stumps  V.  Kelly,  22  111.  140.  See  §  which  injured  the  plaintiffs  foreman 
908,  Wharton's  Law  of  Negligence,  who  went  to  the  yard  at  night,  it  was 
where  the  author  gives  the  doctrine  held  that  no  recovery  could  be  had, 
applicable  to  this  class  of  injuries,  and  because  a  man  had  a  right  to  keep  a 
the  reason  for  it.  dog  to  protect  his  house  and  yard. 

'  See  authorities  cited  under  §  768.  But  it  is  evident   from    what    JLord 

♦  In  Woolf  V.  Chalker,  31  Conn.  121,  Kenyon  said  in  reference  to  the  owner 
the  court  says :  '*  A  ferocious  dog  is  a  of  the  buU,  that  the  around  upon 
dangerous  instrument  for  a  protection,  which  the  action  was  held  not  to  lie, 
and  placing  him  for  that  purpose  can  was  because  the  plaintiff  was  a  tres> 
only  be  justified  in  cases  where  the  passer  in  the  yard,  and  knew  that  the 
placing  of  concealed  instruments  may  dog  was  there,  and  its  ferocious  nature, 
be  justified  to  prevent  a  felony.  Nor  A  man  cannot  keep  a  dog  even  to  watch 
can  such  use  of  him  by  the  owner,  his  premises,  knowing  it  to  be  fero- 
under  his  personal  direction,  be  justi-  cious,  in  a  situation  where  it  is  liable 
fied,  where  a  like  degree  of  injury  to  Injure  a  person  entering  the  prem- 
may  not  be  inflicted  lawfully  by  a  dii-  ises  upon  lawful  business.  See  Meibna 
ferent  instrument.  v.  Dodge,  88  Wis.  800. 

In  Brock  v.  Gopeland,  1  Esp.  908,  in 
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juredy  if  the  mode  he  has  adopted  to  Becure  it  proves  insnfficieDt. 
But  this  can  be  reasonablj  extended  only  to  such  injuries  as  resolt  to 
one  who  is  lawf  ally  on  the  owner's  premises,  and  who  is  not  a  tres- 
passer, and  who  has  not,  after  being  warned  of  the  danger,  con- 
tributed to  the  injury  by  his  own  recklessness  and  carelessness.^ 
If  a  dog  is  secured  by  a  chain  near  a  path  leading  to  its  owner's 
house,  this  does  not  excuse  the  owner  from  liability  if  the  chain  is 
so  long  that  the  dog  can  reaeh  and  attack  one  going  over  the  path, 
nor  if  the  chain  proves  insufficient  to  confine  the  dog,  even 
though  it  is  being  teased  by  a  child.^     But  if  the  dog  is  kept  in 

'  In  Sareh  v.  Blackbnm,  4  C.  &  P.  liable  to  do  injury  to  men  or  propprtj 
900,  the  court  held  that  a  person  can-  are  nniMnces.  and  their  keeping  after 
not  recover  for  damages  for  an  injury  notice  of  such  knowledge  is  so  wronff- 
received  from  the  bite  of  a  dog  placed  f ul,  that  the  owner  is  held  chargeable 
in  a  yard  for  the  protection  of  out-  for  any  neglect  to  keep  the  animal  so 
houses,  unless  he  had  such  reasonable  that  it  can  do  no  dama^  to  a  person 
and  justifiable  cause  for  being  there  who,  without  essential  fault,  is  injured 
aa  might  be  pleaded  in  an  answer  to  thereby.  See,  also,  Plumley  v.  Birge, 
an  action  for  trespass ;  and  it  was  held  124  Mass.  57,  where  it  was  held  that 
that  he  was  lawfully  there,  the  fact  the  fact  that  a  boy  thirteen  years  old 
that  there  was  notice  in  large  letters  struck  the  dog  was  not  per  ee  such 
on  a  board,  warning  persons  to  beware  ne^liffence  as  would  defeat  a  recovery. 
of  the  dog,  would  be  no  protection  from  hx  Jones  v.  Perry,  2  Esp.  482,  the  de- 
liability.  It  was  also  held  that,  even  fendant  kept  a  dog  reputed  to  have 
though  there  were  two  entrances,  by  been  bitten  bv  a  mad  dog.  He  had  it 
one  of  which  he  might  have  entered  confined  in  his  cellar  by  a  rope  or 
without  injury,  would  make  no  differ-  chain,  but  the  rope  or  chain  was  so 
ence.  This  decision  of  the  court  was  long  as  to  admit  of  its  going  to  the 
predicated  upon  the  doctrine  of  Bird  v.  curb-stone  on  the  opposite  side  of  the 
Hoi  brook,  1  Moore  &  Payne,  607,  which  street,  if  it  should  escape  from  the 
was  a  case  where  the  defendant  set  a  yard.  On  the  day  in  question  the  dog 
spring  gun  upon  his  premises,  without  broke  through  the  wicker  gate  and 
notice  of  the  fact,  and  the  plaintiff  en-  escaped  into  the  street  and  bit  and 
tering  the  premises  in  pursuit  of  four  lacerated  the  plaintiff's  child  so  that 
of  his  fowls,  came  in  contact  with  it,  it  afterward  died  of  hydrophobia.  The 
and  was  injured,  and  the  court  held  action  was  upheld,  and  the  fact  that  it 
that  he  was  entitled  to  recover.  But  was  reputed  that  the  dog  bad  been 
it  is  evident  from  the  language  of  both  bitten  by  a  mad  dog  was  allowed  to  be 
cases  that,  if  the  plaintiff  had  had  ac-  given  in  evidence.  Lord  Kenton  said : 
tual  notice  of  the  presence  of  the  dog  "  Report  had  said  that  the  dog  had  been 
and  of  the  spring  gun,  and  of  the  ex-  bitten  by  a  mad  dog,  and  it  became  the 
tent  of  the  danger  in  entering  the  duty  of  the  defendant  to  be  very  cir- 
premises,  his  entry  would  have  been  cumspect.  Whether  the  dog  was  mad 
such  contribatory  negligence  as  would  or  not  was  a  matter  of  suspicion.  It 
have  prevented  a  recovery.  Brock  v,  is  not  sufiScient  to  »&y  "  I  did  use  a 
Copeland,  1  Esp.  208  ;  Loomis  v.  Terry,  certain  precaution.  He  ought  to  have 
17  Wend.  496;  Sherfey  v.  Bartley,  4  ueed  mjuit  precaution  aa  foouLd  have  put 
Sneed  (Tenn.),  58  ;  Curtis  v.  Mills,  bC,  it  out  of  the  power  of  the  animal  to  do 
&  P.  489 ;  Charlwood  v.  Greig,  8  Car.  hurt"  The  same  rule  applies  to  a 
&  Kir.  48.  See  Marble  v,  Itoss,  124  ferocious  dog,  known  bv  its  owner  or 
Mass.  44.  keeper  to  be  accustomed  to  bite.    Ma- 

'Munn  V.  Reed,  4  Allen  (Mass.),  481.  Bon  v.  Keeling,  12  Mod.  882. 

The  principle  upon  which  these  de-  In  Curtis  v.  Mills,  6  C.  &  P.  489,  the 

cisions  rest  is,  that  ferocious  animals  defendant  kept  a  fierce  dog,  know- 
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a  kennel  or  yard,  where  a  stranger  has  no  right  to  go,  and  he 
goes  there  knowing  of  the  presence  of  the  dog,  and  for  no  kw- 
fol  pnrpose,  and  is  injured,  no  liability  can  be  predicated  against 
the  owner  or  keeper,  any  more  than  as  thoogh  the  injury  had 
been  inflicted  by  a  lion,  by  one's  entering  the  cage,  for  liie  owner 
is  only  bound  to  keep  the  animal  so  that  it  shall  not  escape  from 
his  premises  or  injure  any  one  lawfully  entering  them.'  But,  if 
the  dog  should  be  kept  in  a  yard  upon  his  premises,  with  a  gate 
opening  into  it  from  the  street  or  an  adjoining  lot,  and  a  person 
in  seeking  to  enter  his  premises  for  a  lawful  purpose  should  inad- 
vertently open  the  gate  and  be  attacked,  he  would  undoubtedly 
be  liable,  nor  would  a  warning  posted  over  the  gate  to  beware  of 
the  dog  excuse  him,  unless  the  person  injured  saw  it  and  under- 
stood its  import.' 

Sbo.  771.  Babiddogi,  •to.— Ferocious  animals  accustomed  to 
bite,  attack  or  injure  mankind  are  regarded  as  nuisances,  and  any 
person  injured  thereby  may  kill  them.  But  the  right  to  kill 
them  stands  upon  the  same  grounds  as  the  right  to  abate  any 
other  nuisance,  it  cannot  be  done  until  it  has  actually  become  a 
nuisance  to  them  either  by  committing  an  actual  injury  to  his 
person  or  domestic  animals,  or  is  in  a  situation  where  injury  will 
be  inflicted  if  not  prevented  by  force.    It  is  not  necessary  that  a 

\ng  its  pTopensity  to  bite  mankind.  He  take  notice  of  the  danger,  as  he  had 

kept  the  dog  chained  in  the  rard,  bat  been  warned  on  a  preTioas  daj  that 

any  one  going  from  the  yard  gate  to  the  dog  was  there.  Bat  that  while  the 

the  stables  would  be  within  reach  of  defendant  was  boand  to  take  common 

the  dog,  notwithstanding  the  chain,  care,  or  else  he  conld  not  recover,  yet 

While  the    defendant    was    lawfully  they  had  a  right  to  look  at  this  with 

Sassing  from  the  gate  to  the  stable  the  reference  to  the  master  of  the  dog  be- 
og  sprang  at  and  bit  him.  The  plaint-  ing  present  with  him,  and  the  judge 
iff  nad  been  warned  on  a  previous  day  said  that  in  his  opinion  the  plaintiff 
to  beware  of  the  dog.  TindaL,  C.  J.,  was  entitled  to  recover.  There  was  a 
charged  the  jury  that  the  first  question  verdict  for  the  plaintiff.  KelW  zk  Til- 
was  whether  the  dog  was  of  a  savage  ton,  3  Keyes  (N.  Y.),  268 ;  McKone  v, 
disposition  to  the  knowledge  of  the  Wood,  5  0.  &  P.  1 ;  Blackman  v.  Sim- 
defendant  ;  and  that  the  next  question  mons.  3  id.  188  ;  Sarch  v.  Blackburn, 
was  whether  the  dog  was  so  placed  that  4  id.  297  ;  Popplewell  v.  Pierce,  10 
the  plaintiff,  bv  the  exercise  of  com-  Gush.  (Mass.)  509  ;  Marble  v.  Ross, 
mon  care,  might  have  avoided  it ;  and  124  Mass.  44;  Lyons  v.  Merrick,  106 
whether  the  plaintiff    was  bound  to  id.  71. 

1  Brock   V.  Copeland,  1    Esp.  203;  trespasser  would  not  as  a  matter  of 

Woolf  V.  Chalker,  31  Conn.  121  ;  Jones  law  defeat  a  recovery. 

V.  Perry,  2  Esp.  482.     But  see  Marble  *  Sarch  v.  Blackburn,  4  C.  ft  P.  207 ; 

V.  Ross,  ante,  where  it  was  held  that  CnrtiB  v.  MlUs,  6  ld..488. 
the  mere  fact  that  the  plaintiff  was  a 
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man  ghoold  wait  until  he  is  actually  bitten  bj  a  dog,  or  until  hia 
Bheep  or  cattle  are  actually  bitten,  but  he  must  wait  until  he  is 
attacked  or  positiyely  sure  to  be,  before  he  can  ezerdBe  this  right/ 
The  right  to  kill  does  not  exist  because  the  animal  is  trespassing ; 
for  an  ordinary  trespass  the  remedy  is  by  action.^  But  when  he 
or  his  animals  are  attacked,  or  positively  sure  to  be,  the  animal 
may  be  killed.* 

Sec.  772.  Who  is  liable  Ibr  murles  from.— Mad  dogs,  or  dogs  rea- 
sonably suspected  of  having  been  bitten  by  a  rabid  animal,  are 
nuisances,  and  may  be  killed  by  any  person,  if  at  large,  off  from 
the  owner's  premises.  But  in  order  to  justify  the  killing  for 
such  a  cause  the  person  must  be  able  to  show  that  the  dog  is  mad, 
or  is  reasonably  suspected  of  having  been  bitten  by  a  rabid  ani- 
mal, and  the  animal  must  be  at  large,  off  from  the  owner's 
premises,  or  in  a  situation  that  it  is  liable  to  escape.* 

Sec.  773.  AaimalB  diitarfaii]^  neighborhood  «t  night  —  The  same  rule 

prevails  with  reference  to  injuries  from  dogs,  as  in  reference  to 
other  nuisances,  any  person  who  owns,  keeps  or  harbors  the  dog 
may  be  made  liable  for  the  injuries  committed  by  it.* 

Sso.  774.  Obstmotlng  publlo  or  private  way  by  keeping  ferooiona  ani- 
mals near.— Dogs  accostomed  to  bark  at  night,  and  to  disturb  the 
neighborhood  by  their  noise,  are  nuisances,  and  may  be  kiUed  by 
any  person  annoyed  thereby.* 

1  Woolf   V.  Chalker,  81  Conn.  131;  10  Allen  (Mass.),  161 ;  Penv  v,  Phippe* 

Brown  v.  Carpenter,  26  Vt.  688  ;  King  10  Ired.  (N.  C.)  250.    For  indtanoes  in 

V.  Kline,  6  Penn.   8t.  818;  Brown  «/.  which  animals  maj  be  killed  as  noi- 

-fiobarger.  62  Barb.  (N.  Y.)  15  ;  Max-  sances,  see  771,  774. 

well  i;.  Palmerton,21  Wend.  (N.  Y.)  407;  »  Pish  v.  Skut,  21  Barb.  (N.  Y.)  888 ; 

Lentz  V.  Stroh,  6  S.  &  R.    (Penn.)  84  ;  Hewes  v.  McNamara,  106  Mass.  281 ; 

People  V.  Board  of  Police,  16  Abb.  Pr.  Marsh  v,  Jones,  21  Vt.  878  ;  McEone  e. 

167  ;     Dunlap    v.    Snyder,  17   Barb.  Wood,  6  C.  &  P.  1. 

(N.  Y.)  561 ;  Williams  v.  Dixon,  65  N.  In  Bmith  e.  Great  Eastern  R.  R.  Co., 

C.  417 ;  Kellett  v.  Stonnard,  2  Irish  C.  L.  R.,  2  0.  P.  4,  it  was  held  that  a  per- 

L.  R.   166  ;  Bowers  v.    Fitirandolph,  son  is  not  liable  for  injuries  inflicted 

Add.  (Penn.)  215.  by  a  strange  dog  which  he  has  driven 

*  Morris  v,  Nugent,  7  C.  ft  P.  672 ;  away,  ana  which  is  on  his  promisee 

Wright  V.  Ramscot,     1    Saund.    84 ;  without  his  consent  and  against  his 

Yere  e.  Lord  Cawder,  11  East,  568.  will.    The  keeping,  in  order  to  charge 

s  See  note  1,  supra.  one  with  liability,  must  be  voluntai^, 

^  Woolf  V.  Ghalker,  81  Conn.  121 ;  must  be  such  that  the  person  can  fairly 

Putnam  v.  Payne,  18  Johns.  (N.  Y^  be  said  to  harbor   it,  to  ToluntaTily 

812 ;  Dunlap  e.  Snyder,  17  Barb.  (K  permit  it  to  remain  and  stay  upon  hia 

Y.)   661 ;   Maxwell  v,  Palmerton,  21  premises.    McEone  v.  Wood,  ante. 

Wend.  (N.  Y.)  407.  As  to  liability  for  •  BziU  e.  Flagler,  28  Wend.  (N.  Y.) 

pursning  and  killing  on  the  owner^a  864. 
premlaea,  see  McAneany   v.  Jewett, 
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Sao.  775.  KMpinf  §moe  dog  BMor  pafaUo  footwsy,  naifluio*.— The 
keeping  of  a  fierce  dog  near  a  public  foot  way ,  or  a  path  over  which 
one  has  a  right  to  pass,  is  a  nuisance,  operating  as  an  obstroction, 
rendering  the  person  keeping  it  there,  if  on  a  public  footway, 
liable  to  indictment,  and  if  upon  a  private  footway,  to  an  action 
as  for  an  obstruction ;  and  in  either  case  liable  to  an  action  in 
favor  of  any  person  injured  thereby.^ 


Sbo.  776.  Towns,  eto.,  Uftble  for  dunagM  from  n^gUgent  keepiog  of : 

•ta~  A  town  lawfully  owning  and  managing  property  for  purposes 
of  gain  incurs  the  same  liability  for  the  negligence  of  its  agents 
and  servants  in  its  management  as  persons.  It  may  lawfully  own 
and  carry  on  a  farm  on  which  to  keep  and  support  its  poor,  and 
employ  such  of  them  as  are  able  to  labor.  This  power  carries 
with  it  the  power  to  stock  it  and  manage  it  for  purposes  of  gain 
in  a  manner  comporting  with  the  ordinary  management  of  such 
property  among  farmers.  This  embraces  the  raising  of  cattle, 
horses,  swine  and  sheep ;  and  for  the  propagation  of  sheep  it  may 
lawfully  own  and  keep  a  ram.  JFbr  the  proper  keepmg  and  re- 
taming  qfUy  when  kept  for  stich  pttrpoesy  it  rests  tender  thesame 
UahUUy  as  persona}  and  if  the  ram  is  vicious  and  known  to  be 
by  the  town,  and  by  reason  of  the  negligence  of  the  servants  of 
the  town  it  damages  any  person,  the  town  is  liable.' 
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8bc.  777.  QroondB  apon  which  eqaltj  predioates  its  JaiiadiGtioa 
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Sbc.  781.  Substantial  right  defined. 

Sbc.  783.  Diatinction  between  an  injury  to  a  right  and  actual  injury  to  pro|>> 
erty. 

1  Grainger  v.  Finlay,  7  Irish  0.  L.  borough,  71  Me.  267  4   Small  v.  Dan- 

Bep.417.     In   Com.   v.  McClung,  8  ville, 51  id.  359;  Woodcock  v.  Calais, 

Penn.  L.  J.  418,  it  was  held  that  the  66  id.  234;  Oliver  o.   Worceeter,   103 

keeping  of  a  ferocious  dog  rendered  Mass.,  489  ;  Eastman  v.  Meredith,  d6 

the  keeper  liable  to  indictment  as  for  N.  H.  295  ;  Mersey  Docks  Trustees  v. 

a  public  nuisance.  Gibbs,  L.  R,,  1  H.  L.  93. 

*  LiBBBY,  J.,  in  Moulton  v.  Scar- 
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Sbo.  788.  Diflkinefeion  between  iqjiuy  and  dunage. 

8aa  784.  Damage  defined . 

Sbc.  785.  Right  need  not  be  first  settled  at  law. 

Bbo.  786.  Equity  will  take  exdosi^e  jurisdiction,  when. 

Sbc.  787.  The  fact  that  a  party  has  a  legal  remedy  not  material, 

Sbo.  788.  A  substantial  right  of  property  must  be  afl^ted. 

Sbc.  789.  The  real  test  to  determine  equitable  relief. 

Sbc.  790.  When  injuries  to  a  '*  mere  convenience  "  will  be  enjoined. 

Sbc.  791.  Who  may  maintain  a  bill. 

Sbc.  793.  Equity  will  settle  all  the  rights  of  the  parties  in  certain  cases. 

Sbo.  79;3.  Equity  jurisdiction,  concurrent  with  that  of  court  of  law. 

Sbc.  794.  Perpetual,  preliminary  and  mandatory  injunctions. 

Sbo.  796.  Against  whom  bills  should  be  brought. 

Sbc.  796.  Injunctions  against  threatened  nuisances. 

Sbo.  797.  What  the  bill  in  such  cases  should  contain. 

Sbc.  796.  The  same  eontinued. 

Sbc.  799.  Injunctions  against  interference  with  comfortable  enjoyment  of 

property . 
Sbo.  800.  Mere  InoonTenienoe  reeultiBg  from  lawful  act  will  not  be  enjoined. 
Sbo.  801.  Each  case  rests  upon  its  peculiar  drcumstances. 
Sbc.  803.  Extensiveness  or  expensiveness  of  works  no  reason  for  refusing  to 

enjoin. 
Sbc.  808.  Locality  to  be  considered. 

Sbc,  804.  LocKm  of  a  party  may  depri\rehim  of  equitable  relief. 
Sbo.  806.  A  party  may  not  sleep  upon  his  rights. 
SBa  806.  What  amounts  to  acquiescence. 
Sbc.  807.  Injunction  after  verdict  at  law. 
Sbc.  806.  Several  persons  acting  separately  may  be  joined  as  defendants  in 

certain  cases. 
SBa  809.  Instances  of  trades  against  whidi  equity  has  granted  relief. 
Sbc.  810.  Injunctions  to  restrain  interference  with  water  rights. 
Sbc.  811.  Injunctions  against  injuries  to  lateral  and  subjacent  support  of 

lands. 
Sbo.  813.  Injunctions  against  interference  with  party  walls. 
Sbc.  818.  Special  franchises. 
Saa  814.  Instances  of. 
Sbc.  816.  Natural  franchises. 

Sbc.  816.  Effect  of  answer  denying  all  the  equities  of  the  biH 
Sbc.  817.  The  retention  or  dissolution  of  the  injunction  upon  coming  in  of  full 

answer,  a  matter  of  discretion. 
Sbo.  818.  The  motives  of  the  plaintiff  not  material. 
Sbc.  819.  Injunctions   to  restrain  public  nuisances  at  the  suit  of  private 

parties. 
Sbo.  830.  What  the  bill  should  contain. 
Sbo.  831.  Injunctions  against  public  companies,  when  granted. 
Sbo.  883.  Verdict  at  law  conclusive  upon  question  of  right. 
Sbo.  838.  Bule  when  answer  states  that  the  nuisance  can  and  will  be  avoided. 
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Seo.  777.  Gkoonda  upon  which  •qnitj  pndkoatm  iti  Jqiiadictlan. — 

The  preventive  remedy  for  nuisances,  aside  from  abatement  by 
act  of  the  party,  is  by  injunction  ifisuing  out  of  a  court  of  equity.' 

I  Lord  Habdwickb   in  The   Fish-  damage  in  BnuJl.  Dent  v.Anction  Mart 

mongen'  Co.  v.  The  East  India  Co.,  1  Aeaociation,  85  L.  J.  (Chj  555  ;  Boe- 

Dick.  168,  placed  the  jurisdiction  of  a  tock  v.  No.  Btaffbrdshire  &  R.  Co..  3 

ooart  of  equity  o\rer  nuisance  upon  Sm.  ft  G.   388;    Attomej-GeDeral  «. 

*'  that  head  of  mischief,  that  sort  of  Southampton.  1  Giff.  863. 

material  injury  to  the  comfort  of  the  If  a  clear  legal  right  is  injured,  and 

existence "  of  those  who  are  affected  its  destruction    thi«atened,  coorts  of 

by  the  nuisance, "  requiring  a  power  to  equity  will  interpose.    Hers  v.  Union 

prevent  as  well  ss  to  remMy  an  evil,  S^nk  of  London,  2  Qiff.  686 ;  Oooae  e. 

for  which  damages,  more  or  less,  would  Bedford,  21  W.  R.   449;   Walker  v. 

be  given  in  a  court  of  law."  Brewster,  L.  R.,  5  Eq.  Gas.  25. 

I>)rd  Eldon,  in  Attorney-General  v.  A  wide  distinction  is  made  between 

Nichol,  16  Ves.  842,  848  ;  Crowder  v.  a  temporary  and  a  continnous  and  con* 

Tinkler,  10  id.  617.  Where  the  injury  stantly  recuning  nnisance.    SwainefL 

is  not  susceptible  of  adequate  compen-  Great  Northern  R.  R.  Co.,  4  De  G.,  J. 

sation  in  damages,  or  where  the  injury  &  S.  211 . 

is  a  constantly  recurring  grievance  a  The   control    of    a  court  of  equity 

court  of  equity  will  interpose  bv  in-  over  nnisanees  is  of  a  preventive  diar- 

j  unction.    Dana  v.  Valentine,  6  Mete  acter,  and  therefore  it  wiU  not  inter- 

(Mass. )  8;  Mitford's  Pleadings,  Jeremy,  fere  after  the  injury  is   done,  unless 

144 :  N.  T.  V.  Mapes,  6  Jolms.  Ch.  (N.  the  act  constitutes  a  continuous  nui- 

Y.)  46 ;  Porter  v.  Witham,  17  Me.  202  ;  sance,  or  to  prevent  Its  threatened  repe- 

McCord  V.    Iker,    12  Ohio  887;   Ar-  tition.  Attorney-General  v.  R  R.  Ca.  3 

nold  V.  Elepper,  24  Mo.  278  ;   Rhea  N.  J.  Eq.  186  ;  Peck  v.  Elder,  8  Sandf. 

c.  Forsyth,  87  Penn.  St.  508 ;  Mohawk  (N.  Y.)  126. 

R.  Co.  V.  Artcher,  6  Paige  (N.  Y.),  88;  A  court  of  equity  has  oonenneot 
Earl  of  Ripon  v.  Hobart,  Cooper,  8^ ;  jurisdiction  with  a  court  of  law  over  a 
8  My.  &  K,  160  ;  Carlisle  v.  Cooper,  21  private  nuisance,  but,  if  it  appean 
N.  J.  Eq.  576 ;  Norris  v.  Hill,  1  Mich,  that  a  court  of  law  can  afford  the 
202.  Where  equity  affords  a  more  party  complete  and  adequate  relief ,  the 
adequate  remedy.  Bemis  v.  Uphun,  bill  will  be  dismissed  ;  and  the  bill 
18  Pick.  (Mass.)  171.  Where  the  in-  will  be  dismissed  as  a  matter  of  coutm, 
jury  is  such  that  an  action  at  law  can-  unless  it  shows  that  the  plaintiff  can- 
not afford  the  relief  to  which  the  party  not  have  proper  relief  at  law.  Parker 
is  entitled.  Milhau  e.  Sharp,  28  Barb.  «.  Winnipiseogee, etc,  Co.,  2  Black  (U. 
(N.  Y.)  228 ;  Crump  v.  Lambert,  L.  R,  S.),  545. 

8  Eq.  400 ;  Wilson  «.  Townend,  1  Dr.  An  injunction  is  a  proper  remedy  to 

&  Sm.  820.     Equity  will  afford  a  cor-  stay  mischief  resulting  from  a  public 

recti ve  as  well  as  preventive  remedy,  nuisance.  Mayor  of  London  e.  ftolt,  6 

Penn.  v.  Wheeling  Bridge  Co.,  18  How.  Ves.  120 ;  Attorney-General  v,  Nichol. 

(U.S.)  510.     And  where  the  injury  is  16    id.    888;      Attorney-General     v. 

continuous  and  constantly  recurring,  Forbes,  2  M.  &  K.  124 ;  or  to  restrain 

equity  can  alone  afibrd  proper  relief,  purprestures.  People  v.  Vanderbilt,  26 

and  will  do  it,  if  warranted,  by  man-  N.  i .  287 ;  Attomey^eneral  v.  Rich- 

datory  injunction.     Corning  v,  Troy  aids,    2  Anstr.  608,  and  cases  there 

Iron  and  Nail  Factory,  40  N.  Y.   101.  dted ;  Attorney-General  e.  Johnson, 

Where  the  injury  is   such  that  it  2  Wils.  Ch.  87. 

cannot  be  fairly  compensated  in  dam-  The  court  interferes  only  where  the 

ages ;  or  if  it  is  of  such  a  continuous  nuisance  is  a  nuisance  at   law,   and 

nature  as  to  operate  as  a  constantly  where  damages  would  be  there  given, 

recurring  grievance,  equity  will  inter-  even  though  no  more  than  nominal, 

fere  to  protect  the  rights  of   parties  Duke  of  Grafton  v,  Hilliard,  18  Ves. 

against  those  whose  wrongful  acts  in-  210  ;  Lord   Eilmorey  v.   Thackery,  8 

met  the  ij^ury,  even  though  the  actual  Bro.  C.  C.  65 ;  and  wiU  not  interfere 
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Formerlj  this  power  was  exercised  sparingly,  and  only  in  extreme 
cases,  at  least  until  after  the  right  and  the  question  of  nuisance 
had  been  first  settled  at  law.    But  now  the  only  effectual  remedy 

unlefls  the  injary  will  admit  of  wme  Con.  ft  Law,  165  :  Jones  «.  The  Rojal 

pecuniary  recovery.  Earl  of  Batharst  Canal  Co.,  2  MoUoy,  819.     See  Bank- 

V.  Baiden,  2  Bro.  C.  C.  05.  art  «.  Honghton,  27  Beav .  426,  for  a 

Where  an  injnry  is  long  oontinned,  careful  statement  and  discussion  of  the 

or  threatens  to  be  continuous,  a  court  doctrine  of  equitable  estoppel.     Mere 

of  equity  ought  to  interfere,  Coulson  failure  to  remonstrate  is  not  enough. 

V.  White,  8  Atk.  21 ;  Back  e.  Stacy,  2  "  There  must  be  a  wrong  on  one  side, 

Buseell,  121.  and  freedom  from  blame  on  the  other." 

It  is  not  necessarily   the  case,  be-  8  Phila.  803 ;  Carlisle  v.  Cooper,  21  N. 

cause  a  person  has  no  remedy  at  law,  J.  Eo.  676. 

that  a  court  of  equity  will  not  inter-  Where  the  right  of  a  party  seeking 
fere.  The  jurisdiction  of  a  court  of  equitable  relief  is  admitted,  but  the 
equity  is  far  more  extensive  than  that  violation  of  it  is  denied,  the  party 
of  a  court  of  law.  It  is  the  very  fact  must  have  stated  facts  in  his  bill  that 
that  a  court  of  law  cannot  affoM  am-  show  a  violation  of  it,  and  must  sus- 
pie  redress  for  all  injuries,  or  even  any  tain  it  by  proof  on  trial.  Imperial 
redress  for  some,  that  called  courts  of  Gas  Co.  v,  Broadbent,  7  H.  L.  600 ;  Earl 
equity  into  existence ;  hence  when  a  of  Ripon  v,  Hobart,  8  My.  &  E.  100. 
right  is  violated,  even  though  it  is  a  Or,  if  the  injunction  is  sought  to  re- 
merely  equitable  right,  which  a  court  strain  a  threatened  injury,  that  the  act 
of  law  could  not  redress,  equity  will  if  carried  out  will  be  a  violation  of  the 
interfere.  Corey  v.  Yarmouth,  etc.,  R.  right  set  up.  Emperor  of  Austria  v. 
R.  Co.,  8  Hare,  007  ;  Emperor  of  Aus-  Day,  8  D.  P.  &  J.  217.  An  injunction 
tria  V.  Day,  8  D.  F.  &  J.  254.  will  not  be  issued  to  restrain  a  threat- 
It  is  sufficient  if  a  party  can  satis fv  ened  nuisance  unless  the  facts  stated 
the  court  that  a  right  is  violated  which  in  the  bill  clearly  establish  it. 
should  be  protect^,  and  that  irrepa-  Wicks  v.  Hunt,  Johns.  (Eng.)872; 
rable  injury  results  either  from  the  lack  Haines  e.  Taylor,  10  Beavan,  76 ;  Han- 
of  power  in  a  court  of  law  to  give  re-  son  v.  Gardiner,  7  Ves.  807 ;  Attorney- 
lief,  or  from  the  inadequacy  of  the  re-  General  e.  Steward,  20  N.  J.  Eq.  416  ; 
lief  when  obtained.  Dyke  v.  Taylor,  8  Duncan  e.  Hayes,  22  id.  25 ;  Rhodes  v. 
D.  F.  &  J.  467  ;  Wood  €.  Sutcliffe.  8  Dunbar,  67  Penn.  St.  274;  Dennis  o. 
Eng.  Law  &  Eq.  217;  Cory  «.  Yarmouth,  Eckhardt,  8  Gr.  (Penn.)  890 ;  Thebaut  v. 
etc.,  R.  R  Co.,  ante;  R.  R.  Co.  e.Hat-  Canova,  11  Fla.  148.  And  this  must  ap- 
tersley,  8  Hare,  72  ;  Earl  of  Ripon  v.  pear  beyond  a  reasonable  doubt.  Ross 
Hobart,  8  My.  &  E.  175 ;  Child  v.  Doug-  v.  Butler,  10  N.  J.  Eq.  294 ;  Duncan  v. 

las,  5  D.  M.  &  G.  741 .  "^^^  ^^  ^^'  ^' 

Indeed, a  court  of  equity  will  some-  The  doctrine    that   "the    fears   of 

times  give  relief,  where  there  has  been  mankind,  however   reasonable,"  can- 

an  adverse  decision  in  a  court  of  law.  not  make  a  nuisance,  is  not  now  recog- 

But  these  cases  are  rare,    and   rest  nixed.    Hepburn  v,  Lordan,  2  H.  &  M. 

upon  peculiar  grounds.    Ollendorff  v.  845,  damp  jute ;  Weir  v,  Eirk,  74  Penn. 

Black,  4  D.  G.  &  S.  211.  St.  230,  powder  magazine  ;   Myers  v. 

It  wUl  sometimes  interfere  to  re-  Malcolm,  6  Hill  (N.  Y.),  292,  powder  in 

strain  the  collection  of  a  judgment  at  dty;  Bradley  v.  People, 56  6arb.(N.Y.) 

law  for  a  nuisance  where  the  party,  by  72,  powder  in  large  quantities.    And  a 

his  own  act,  has  placed  himself  in  a  court  of   equity   will   now   interfere 

position,  by  acquiescence  in  the  nui-  to  prevent  apprehended  mischief  from 

eance,  or  other  act,  so  that  the  enforce-  keeping  hignly  explosive  and  inflam- 

ment  of  his  legal  right  would  be  a  vlr-  mable   su^tanees   in   public    places 

tual  fraud  upon  the  defendant ;  in  such  where  the  fear$  of  mankind  are  reason- 

a  case,  the  defendant  must  be  free  able.    But  the  case  must  be  extraor- 

from  fault.  Williams  «.  Earl  of  Jersey,  dinary  and  the  danger  probable  rather 

1  Cr .  &  Ph.  92 ;  Nicholson  e.  Hooper,  4  than  possible.    Weir  e.  Eirk,  74  Penn. 

My .  &  Cr.  179  ;  Gerrard  v.  O  'Reiley,  2  St.  280 ;  Hepburn  v.  Lordan,  ante, 
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for  the  abatemeat  of  a  nnisance,  except  where  special  pioviaioa 

is  made  therefor  by  statute,  is  in  a  court  of  equity,  and  the  juris- 
diction is  predicated  upon  the  broad  ground  of  preyenting  irre- 

Bat  the  bUlmoBtavar  the  right  and  Uo   oomTeDienoo,    when    the    pnUic 

ita  Tiolatlon  or  its  intended  ▼iolation,  inoonvenSenoe   reeolting    from  mak- 

BO  aa  to  leave  do  doubt  of  both   the  making  the  road  intra  vire$  woold  be 

righta  and  the  ininry.    Qxeen  «.  WU-  great.    See,  also,  Higbee  v.  Bailioad 

Bon.  21  N.  J.  £q.  211.  Co..  20  N.  J.  486. 

The  fact  that  there  la  a  remedy  at  Bat  theee  are  caaes  aninst  oorpoia- 

law,  either  by  indictment  or  action,  tione  acting  ander  l^giuatiTe  author 

aflforda  no  reaaon  why  a  court  of  equity  ity  where  queationa  of  pubUc  oonven- 

riiouldnot  interfere  in  a  proper  caae  to  ience     properly    ariae.      A  dilTeient 

reatrain  either  a  public  or  pnyate  noi-  rule  would  prevail  aa  between  private 

aanee,  but  the  fact  that  there  if  a  lesal  peraona  when  the  public  are  not  oon- 

lemedy  f  umiahea  a  good  reaaon  why  oemed. 

it  riiould  confine  the  exerdae  of   ita  Generally,  a  preliminarr  injonetioii 

power  to  caaea  of  a  very  clear  char-  will  not  be  unheld  when  the  party  haa 

acter,  and  where  the  injury  iairrepara-  a  remedy  at  law,  and  wiU  aontain  no 

ble,  and  cannot  wait  the  alow  progreas  aerioua  injury  by  delay  while  pursu- 

of  the  legal  remedy.  Bunnell'a  Appeal,  ing  it.    But  if  the  defendant  la  ine- 

eS  Penn.  St.  02.  aponaible,  queref    Biown  v.  Metro* 

And  where  the  nuiaance  waa  merely  politan  Gaa-light  Co.,  88  How.  Pr.  (N. 

temporarr  and  eaaily  removed,  aa  a  Y.)188. 

mere  wall  or  fence  acroaa  a  highway,  But  when  the  plaintiff  haa  eatab- 

the  remedy  waa  ref  uaed  until  after  liahed  the  nuiaance  at  law,  and  that  it 

trial  at  law.    See,  also,  Commiaaionera  ia  of  a  permanent  or  oontinuoua  char- 

e.  Long,  1  Para.  Eq.  Caa.  (Penn.)  148;  acter,  and  complete  and  full  oompen- 

Com.  V.  Ruah,  2  Harria  (Penn.),  186 ;  aation  cannot  be  awarded  in  dama^ee, 

Olark'a  Appeal,  82  Penn.  St.  447.  or  where  a  multiplicity  of  auitii  wiU 

An  injunction  wiU  not  be  iaaued  follow,  or  where  the  injury  ia  other- 

when  the  right  of  the  plaintiff  ia  not  wiae  irreparable,  an  ii^unction  ahonld 

clear,  or  the  law  on  whldi  it  dependa  be  granted.    Davia  v.  Lambertaon,  56 

ia  doubtful.     Higbee  e.  Camden  and  Barti.  (N.  T.)  480 ;  Oarliale  v.  Cooper. 

Amboy  R.  R.  Co.,  20  N.  J.  Eq.  485 ;  21  N.  J.  676. 

Stevena  e.  Patteraon  R.  R.  Co., id.  126 ;  For  the  rule  in  New  Tork  in  refer- 

Babcock  e.  Kew  Tork  Stock  Yard  Co.,  enoe  to  injuriea  to  real  property,  aee 

id.  296.  Weat  Point  Iron  Co.  v.  Beymert,  45 

Not  simply  becauae  the  buaineaa  ia  N.  Y.  708. 

unlawful,    it  must  alao  be  ahown  to  And  it  muatdearlv  appear  from  the 

produce  irreparable  injury.    Baboock  blU  and  be  eatabliahea  by  the  proof 

V.  New  York  Stock  Yard  Co.,  ante.  that  the  apprehended  reault  wiU  be  a 

Neither  will    it  be  employed  aa  a  nuiaance,  Cfleveland  v.  CItisen'a  Gas 

punitive  remedy.     Ita  office   ia  pre-  Co.,  20  N.  J.  201 ;  Adama  e.  Michael, 

ventive.  Banke.  Qwynn,  6BuBh(&y.),  88  Md.  128;  and  muat  leave  no  doubt 

486 ;  Wanffelin  e.  Goe,  50  111.  459.  that  auch  will  be  the  reault.  Thebaut 

Nor  will  it  be  employed  when  the  v.  Canova,  11  Fla.  148. 

benefit  to  the  party  will  be  amall  and  An  injunction  will  not  be  granted 

the  inconvenience  of  the  public  will  to  prevent  the  erection  of  a  buildiae 

be  ^at,  unleaa  the  wrong  complained  which  la  not  of  itaelf  a  nuiaance,  and 

of  IS  so  wanton  and  unprovoked  aa  to  which  will  only  become  ao  by  the  uae 

deprive  the  defendant  of  all  consider-  to  which  it  ia  to  be  put.    Attorney- 

ation.    Morria  R.  R.  Co.   e.  Prudden,  Qeneral  v.  Steward,  20  N.  J.  Eq.  415. 

20  N.  J.  Eq.  680.     See,   alao,   Attoi^  But  if  the  building  ia  of  itaelf  a 

ney-General  v.  Ely,  Haddenham,  etc.,  nuiaance,  and  can  be  put  to  no  uae  ex- 

R.  R.  Co.,  L.   R.,  6  Eq.    106,  where  oept  auch  as  will  make  ita  naeanui- 

an  injunction  waa  ref  uaed  to  compel  aance,  ita  erection  will  be  enjoined, 

a  railroad   company  which   had  di-  Cleveland  v.  (Titiaena'  Qaa-light  Ca, 

verted  its   road   uUra  viret,    but   in  20  N.  J.  Eq.  201. 

good  faith,  and  with  a  view  to  pub-  And  when  a  building  which  miglit 
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parable  injury,  interminable  litigation,  a  mnltiplicily  of  actions, 
and  the  protection  of  rights. 

be  devoted  to  proper  uaes  is  devoted  ringing  bells,  blowing  the  whistle  and 
to  improper  uses  &nd  which  produce  letunff  off  steam  so  as  to  distarb  wor^ 
a  nuisance,  its  use  for  that  purpose  ship  there  and  destroy  the  value  of  the 
will  be  enjoined,  Attorney-Oeneral  9.  premises  for  church  purposes.  First 
Steward,  21- N.J.  Eq.  840,  affording  Baptist  Church  v.  Kaifroad  Co.,  5 
relief  which  was  denied  when  the  Barb.  ^N.  Y.)  79.  overruling  Same  v, 
application  was  first  made.  See  the  Same,  6  Babb.(N.Y.)815.  But  see  Spar- 
same  case,  20  N.  J.  £q.  415.  hawk  v.  Railroad  Co.,  64  Penn.  St. 
An  injunction  will  be  granted  to  401,  where  the  remedy  was  denied 
prevent  unlawful  acts  by  public  com-  because  the  plaintiff  had  no  special 
panies,  Stewart's  Appeal,  S^  Penn.  St.  damage  therefrom. 
413,  as  where  they  exceed  their  pow-  When  an  injunction  is  sought  against 
ers  to  the  injury  of  individuals,  Broad-  apprehended  mischief,  the  injury  most 
bent  V.  Imperial  Gas  Co.,  7  D.  M.  ft  bie  real  and  not  merelj  dctmnum  absqtte 
Q.  438  ;  Ware  e.  Regents  Canal  Co.,  8  ir^ria.  Erchenbrechere.Bste,  1  Cin. 
D.  &  J.  227,  even  though  done  under  (Ohio)  868 ;  Hahn  v.  Thomberry,  7 
4  mistake,  Sandford  0.  R.  R.  Co.,  24  Bush  (Ey.),  408. 
Penn.  St.  378  ;  Mohawk,  etc.,  R.  R.  So  the  use  of  defective  machinery, 
Cd.  V.  Artcher,  6  Paige's  Ch.  (X.  Y.)  as  engines  that  scatter  coals,  King  v. 
88,  by  doing  an  act  so  as  to  produce  Morris  R.  R.  Co.,  18  N.  J.  807  ;  or 
a  nuisance,  when  it  could  be  as  con-  throwing  coals  from  engines  so  as  to  en- 
veniently  done  without  such  results,  danger  property,  Baltimore  R.R.  Co.,  t/. 
Kin^  V.  Morris  &  Essex  R.  R.  Co.,  18  Dorsey,  87  Md.  10  ;  or  spark  protectors 
N.  J.  Eo.  807 ;  Ridiards  v,  Richards,  that  allow  sparks  to  escape.  Chicago, 
Johns.  (£ng.)  255,  or  by  doing  it  in  a  etc.,  v.  McCatiill,56  111.  28;  Spaulding  v. 
careless,  negligent  or  unskillful  man-  Chicago,  etc.,  R.  R.  Co.,  80  Wis.  110. 
ner,  as  by  excavating  near  one's  prem-  Erecting  gas  works  so  as  to  emit 
ises  without  taking  proper  precautions  noxious  smells  and  gases  and  render 
against  damage  thereto.  Dent  v.  Auc-  the  enjoyment  of  surrounding  property 
tion  Mart  Co.,  85  L.  J.  (Ch.)  555  ;  uncomfortable.  People  v.  New  York 
Richardson  v.  Vt.  Central  R.  R.  Co., 25  Gas-light  Co.,  64  Barb.  (N.  Y.)  55  ;  or 
Vt.  472 ;  Glover  v.  No.  Staffordshire  R.  discharging  refuse  from  their  works 
R.  Co.,  20  L.  J.  (Q.  B.)  876,  or  blasting  into  a  stream  so  as  to  impair  their 
rocks  so  as  to  injure  adjoining  property  value  for  manufacturing  purposes. 
Hay  V.  Cohoes  Co.,  2  N.  Y.  150 ;  Tre-  Carhart  v.  Auburn  Gas-light  Co.,  22 
maine.  Cohoes  Co.,  id.  163 ;  or  devotes  Barb.  (N.  Y.)  207;  or  depositing  refuse 
lands  taken  by  it  to  purposes  not  con-  upon  its  lands  so  as  to  impregnate  ad- 
templated  by  the  act  creating  it,  which  joining  lands  with  noxious  gases  and 
operates  as  a  nuisance  to  indi^duals,  destroy  a  well,  Ottawa  Gas-light  Go, 
as  a  regatta,  that  collects  a  crowd  of  v.  Thompson,  80  111.  508  ;  or  erecting 
people  in  the  vicinity  of  one's  grounds,  stock  pens  so  near  to  habitations  or 
Bostock  V,  N.  Staffordshire  R.  R.  Co.,  places  of  business  as  to  impair  their 
8  D.  G.  &  S.  584;  or  taking  lands  comfortable  enjoyment  by  foul  odors 
after  their  compulsory  powers  have  and  stenches,  Illinois  Cent.  R.  R.  Co.  v, 
ceased.  Imperial  Gss  Cio.  v.  Broad-  Grabill,  50  111.  241;  or  erecting  machine 
bent,  7  H.  L.  600 :  or  erecting  embank-  works  in  a  locality  where  the  noise 
ments  so  as  to  flood  lands  when  proper  therefrom  becomes  a  nuisance  to  resi- 
oatlets  could  have  been  made  to  ais-  dentH.  Cooper  v,  N.  Brit.  R.  R.  Co.,  27 
charge  the  water,  Bouffhton  v.  Carter,  Jur.241;  or  for  diverting  a  water-course, 
18  Johns.  (N.  Y.)  404  ;  Whitcomb  v,  Webb  v,  Portland  Manufacturing  Co., 
Railroad  Co.,  26  vt.  68,  60  ;  Gardner  8  Sum.  (U.  S.)  180.  and  not  restoring 
V.  Newburgh,  2  Johns.  Ch.  162 ;  it  to  its  orininal  channel,  Cott  v.  Lew- 
Hooker  V.  Railroad  Co.,  14  Conn.  146,  iston  R.  R.  Co.,  86  N.  Y.  217;  but  in  Wis- 
or  using  their  property  in  a  wrongful  consln  it  is  held  that  even  though  the 
manner  so  as  to  produce  a  nuisance  to  waters  of  a  navigable  stream  are  being 
property  owners.  As  running  trains  diverted  by  a  corporation,  and  an  ac- 
near  a  church  on  the  Sabbath,  and  tual  obstruction  of  navigation  ensues. 
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Sbo.  778.  lR«pariAUli4iirjdflfiiisd.--By  irreparable  injniy  is  not 
meant  such  injury  as  is  beyond  the  possibility  of  repair,  or  beyond 
possible  compensation  in  damages,^  nor  necessarily  great  injury/ 

that  the  riffht  miiBt  be  first  settled  at  of  the  property  named  in  the  bill,  ex- 
law,   SheyDogan   v.  Sheboygan  R.  R.  cept  at  the    instigation    of   another, 
Co..  21  Wis.  067  ;  or  for   erecting  a  equity  will  refuse  to  interfere.    Pent- 
bridee  over  a  public  stream  producing  ney  «.  Paving  Comm'rs,  13  W.  R.  980. 
special  damage  to  one  navigating  the  As  equity  will  only  relieve  one  who 
stream  skillfully,  Jolly  «.  Terre  Haute  comes  into  court  with  direct  equities. 
B.  Co.,  6  McLean  (U.  S.),  238  ;  Colum-  Roberts  v.  Boson,  3  L.  J.  Ch.  113.  But 
bus  Ins.  Co.  z^.Curtenius,  6  McLean  (IT.  when  a  bill  is  fairly  instituted,  with  an 
8.),  209  ;  or  erecting  a  railroad  or  other  honest  purpose  of  obtaining  personal 
obstruction  along  a  public  street,  so  as  relief,  tne  fact  that  others  are  to  be 
to  cut  off  access  to  tne  premises  of  one  equally  benefited,  although  not  parties 
who  is  the  owner  of  the  fee,  Atkinson  to  the  bill,  wiU  not,  on  the  one  band, 
V,  Phila.  &  Trenton  R.  R  Co.,  14  Haz.  operate  to  defeat  the  plaintiflfs  relief. 
Pa.  Reg.  129  ;  Osborne  v.'Brooklvn  R.  nor,  on  the  other  hand,  will  it  be  al- 
R.  Co.,  5  Blatch.  (C.  C.  IT.  8.)*  866;  lowed  to  weigh  in  muting  it.  Evans  v. 
Black  v.H.  R.  Co.,  58  Penn.  St.  249 ;  Coventry,  5  D.  M.  £  G.  911;  Mississippi, 
Port  V.  Groves,  29  Md.  188  ;  or  divert-  etc.  v.  Ward.  2  Black  (U.S.),  485;  Moiley 
ing  the  water  of  a  stream  to  supply  a  «.  Alston,  1  Ph.  790;  Ackroyd  v,  Briggs, 
town  with  water,  though  there  be  no  14  W.  R.  25.  Tenants  in  common  may 
actual  damage,  Wilts,  etc  v,  Swindon  maintain  a  bill  for  injury  jointly,  or 
Water^ works  Co.,  L.  R,  9  Ch.'451 ;  or  either  may  sue  alone  to  protect  his  own 
so  as  to  impair  navigation,  Philadelphia  interest.    Batty  v.  Hill,  1  H.  &  M.  264. 
V.  Gilmartin,  71  Penn.  St.  140;  and  in-  Parting  with  one's  interest  in  the  prop- 
deed  any  act  not  within  the  scope  of  ertv  affected  by  the  nuisance  after  a 
the  power  given  which  produces  in-  bill  brought  will  not  defeat  the  action 
jury  to  private    rights,  may   be   re-  or  prevent  the  granting  of  an  injune- 
strained  by  injunction.  But,  unless  the  tion.  Bird  v.  Lake,  1  H.  &M.  121.  But 
right  affected  is  a  substantial  right,  when  the  bill    is   brous^ht   q/Ur  the 
the  public  convenience  will  be   con-  plaintiff  has  parted  with  his  interest 
sidered  in   determining   whether  the  it  will  be  dismissed.  Saunders  v.  Saun- 
act  or  use  shall  be  enjoined,  or  the  ders,  8  Drew.  387;  Clements  v.  Wells, 
party  turned  over  to  his  legal  remedy.  L.  R.,  1  Eq.  200  ;  Sweet  v.  Maugham, 
Equity  will  not  interfere  at  the  suit  11  Sim.  61.    Neither   will  the  court 
of  a  person  having  no  recU  interest  in  grant  an  injunction  against  a  person 
the  subject-matter  involved.    Leake  v,  who  is  not  a  party  to  the  bill.     Schalk 
Beckett,  1  Y.&J.889;  Hunter  v.  Nock-  v.  Schmidt,  1  McCarter  (N.  J.),  268; 
olds.  15  L.  J.  Ch.  820.     No  one  can  Walter  Co.  v.  R.  R.  Co..  12  L.  T.  (N.  S.) 
maintain  a  bill  for  the  protection  of  866.     The  burden  of  establishing  all 
another's  right,  unless  this  protection  the  allegations  of  the  bill,  as  well  as 
comes  as  the  result  of  protection  given  of  the  equities,  to  warrant  an  injunc- 
to  his  own.  Attorney-General  v.  United  tion.  are  upon  the  plaintiff.     Child  v. 
Kingdom  Electric  Tel.  Co.,  30  Beav.  Douglass,  5  D.  BiL&  G.  741.    Courts  of 
287.      And  generally  when  it  can  be  equity  often  impose  terms  upon  a  party 
satisfactorily  established  that  a  suit  is  as  a  condition  to  the  granting  of  an 
brought  in  the  name  of  one  person,  injuncMon.  Spencer  v.  London,  etc,  R. 
whose  real  object  is  to  secure  protec-  R.  Co.,  1  Ra.  Cas.  159  ;  Bramwell  v. 
tion  to  the  property  of   another,  and  Halcomb,  8  M.  &  C.  787.    Or  upon  the 
which  was  brought  at  the  instigation  defendant  as  a  condition  for  withhold- 
of  that  other  person,  and  would  not  inff  it.    Bell  v.  R.  R.  Co.,  1  Ra.  Cas. 
have  been  brought  for  the  protection  61o  ;  Guion  v.  Trask,  1  D.  F.  &  J.  873. 

1  Attorney-General  v.  United  King.    Sutcliffe,  2  Sun.  (N.  8.)  165;  8  Eng. 
dom  Tel.  Co.,  80  Beav.  287 ;  Elmhirst    Law  &  ifq.  217. 
V.  Spencer,  2  Mac.  &  G.  50  ;  Wood  v.        *  Ouebeer  v,  Mowrey,  65  Penn.  St 

419. 
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or  great  damage ;  ^  but  that  specieB  of  injoiy,  whether  great  or 
small,  that  ought  not  to  be  submitted  to  on  the  one  hand,  or  in- 
flicted on  the  other,  and  which,  because  it  is  so  large  on  the  one 
hand,  or  so  small  on  the  other,  is  of  such  constant  and  frequent 
recurrence  that  no  fair  or  reasonable  redress  can  be  had  therefor 
in  a  court  of  law.' 

'  Wood  V,  SntcUffe,  ante;  Coming  v,  in  the  oonfltraetion  of  each  a  work  as 

Troy  Iron  and  Nail  Co.,  40  N.  Y.  191 ;  tliia  reservoir.    «    *    I  have  no  doubt 

Ridffway  v.  Roberts,  4  Hare,  106.  that  the  cleaning  out  of  this  reservoir 

*  In  Clowes  z/.  Staffordshire  Pot-  woald  cost  from  £10,000  to  £20,000.  It 
teries  Co.,  L.  R,  8  Ch.  App.  125, Lord  is  gravely  suggested,  that  for  such  an 
Justice  Mbllish  very  clearly  defined  injury  as  this  this  ffreat  expense  ought 
the  species  of  irreparable  injury  aris-  to  be  incurred."  The  injunction  was 
ing  from  a  nuisance,  aeainst  which  denied  and  the  case  went  to  the  Court 
equity  would  relieve.  In  that  case  a  of  Chancery  Appeal ,  where  the  decls- 
bill  was  brought  against  the  defend-  ion  of  the  vioe-cnancellor  was  reversed 
ants  to  restrain  them  from  maintaining  and  an  injunction  granted,  not  upon 
the  water  in  a  certain  compensation  the  around  that  a  court  of  law  would 
reservoir  erected  by  them  in  ^d  of  be  likely  to  give  damages  only  to  the 
their  works.  The  complaint  was  that  extent  of  the  value  of  a  filter,  but 
before  the  erection  of  this  reservoir  upon  the  ground  that  there  was  a 
the  water  was  quite  clear,  and  suitable  wrong  on  one  side,  and  a  violation  of 
for  their  business  as  silk  dyers,  except  a  right  on  the  other,  for  which  a  court 
for  two  or  three  days  each  year  after  a  of  law  would  most  likely  give  no  more 
flood  ;  but  that  since  the  erection  of  than  nominal  damages.  The  opinion 
the  reservoir  the  water  would  remain  of  Lord  Justice  Mbllish  disposes  of 
in  a  muddy  and  impure  state  for  ten  or  the  question  of  the  right  of  a  party  to 
fourteen  days  after  a  flood,  and  was  an  ini unction  against  a  nuisance  when 
often  as  late  as  the  eighth  day  after  a  a  rignt  is  violated,  and  no  more  than 
rain  in  a  more  impure  state  than  be-  nominal  damages  are  inflicted,  in  a 
fore.  The  plaintiff  complained  that  as  masterly  manner.  He  said  :  *^  I  cannot 
a  result  of  this  his  tenants  had  been  conceive  that,  an  action  at  law  being 
unable  to  dye  the  silk  sent  to  them  by  maintainable,  relief  is  not  to  be  had 
manufacturers  with  the  same  brilliant  in  this  court.  If  this  case  had  hap- 
colorsjts  before  the  construction  of  the  pened  before  Sir  John  Rolfs  act  I  pre- 
reservoir,  and  had  lost  some  of  their  sums  that  the  ordinary  course  would 
customers  in  consequence.  Vice-Chan-  be  that,  having  been  filed,  an  action 
cellor  Malins  refused  to  grant  an  In-  would  have  been  sent  to  be  tried  at 
junction,  saying:  "  It  is  perfectly  plain  law.  The  action  having  been  tried 
from  the  admissions  on  both  sides  of  nominal  damages  would  have  been  ob- 
this  case  that  the  proper  remedy  here  tained,  and  the  plaintiff  would  have 
would  be  the  construction  of  a  filter,  come  to  this  court  for  an  injunction. 
The  tenants  of  the  plaintiff  were  would  this  court  have  sent  her  away, 
offered  a  filter.  They  never  would  and  said  that  she  should  bring  action 
say  they  would  be  satisfied  with  it.  after  action,  instead  of  having  her 
*  *  As  to  Miss  Clowes,  if  she  has  remedy  by  injunction  ?  I  cannot  think 
sustained  damages  there  is  an  adequate  that  would  have  been  so.  The  vice- 
remedy  for  it  at  law,  and  by  an  action  chancellor  said,  "  If  you  can  recover  at 
at  law  she  can  mcover  all  that  she  can  all  at  law,  I  think  you  would  get  no 
possibly  be  entitled  to,  namely,  the  greater  damage  than  would  be  suffi- 
expense  of  the  construction  of  a  filter,  dent  to  pay  for  a  filter,  and  that  would 
that  being,  according  to  my  view,  the  be  a  sufficient  compensation."  But 
utmost  measure  of  injury  that  she  has  with  submission  to  the  vice-chancel- 
sustained.  It  is  not  a  trifiing  thing  to  lor,  I  do  not  think  the  plaintiff  would 
grant  an  injunction  against  a  company  get  emmgh  to  pay  for  a  fiUir.  She 
who  have  spent  large  sums  of  money  would  only  get  in  the  first  instance, 
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Sao.  779.  Amount  of  danuigv  not  mnteiiid.  —  When  a  legal  right  is 

violated^  by  an  act  that  amounts  to  a  nuisance  which  is  of  a  con- 
tinaous  or  permanent  nature,  the  very  fact  that  a  jury  only  gives 

nominal  dama^^es,  becanae  in  a  caae  of  lights  respecting  real  estate,  *  * 
this  kind  yon  cannot  prove  specific  require  to  be  watched  with  a  careful 
damages,  and  there  is  no  evidence  eye,  and  repressed  with  a  strict  hand 
here  of  specific  damage,  and  upon  that  by  a  court  of  equity,  where  it  can  ex- 
evidence  you  i|oald  only  get  40«.  ercise  jurisdiction."  Broadbent «.  Im- 
damages.  Then  you  must  bring  a  perial  Qas  Co.,  7  D.  M.  &  Q.  488;  At- 
second  action,  and  what  you  would  get  torney-General  v.  Qee,  L.  R.,  10  Eq. 
in  the  second  action  would  be  the  ac-  Cas.  181;  Crossley  v,  LIghtowler,  L.  R., 
tual  damage  which  you  had  proved  2  Ch.  A  pp.  478  ;  Isenbej^  «.  East  In* 
you  had  sustained  between  the  bring-  dta,  etc,,  Co.,  38  L.  J.  (Ch.)  392 ;  Lum- 
ing  of  the  first  action  and  the  second,  ley  v.  Wagner,  1  D.  M.  &  G.  616  ;  At- 
Then  you  would  bring  a  third  action  torney-General  v.  Aspinall,  2M.  &C. 
with  the  same  result.  Itisheeatue  it  613  ;  Wandsworth  Board  of  Works  v. 
is  moift inconvenient  to  leave  the  rights  R.  R.  Co.,  81  L.  J.  (Ch.)  854;  Tre- 
of  parties  to  be  determined  in  that  toay,  main  «.  Lewis,  4  M.  &  C.  254  ;  Lloyd 
and  in  fact  because  it  is  impossible  to  e.  R.  R.  Co.,  2  D.  J.  &  S.  668-  See 
leave  them  in  th^t  toay,  that  this  court  also  a  strong  case  in  support  of  the 
has  always  in  such  cases  given  relief."  doctrine  of  the  text,  Goodson  v.  Ridi- 


The  learned  lord  justice  in  this  case  ardson,  L.  R.,  9Ch.  224,  where  it 
gave  expression  to  the  true  rule  held  that  the  mere  invasion  of  a  right 
controlling  this  class  of  clases.  The  without  actual  damage,  which  was 
very  fact  that  a  right  has  been  viola-  continuous  in  its  nature,  entitles  a 
ted,  and  that  this  violation  is  con-  party  to  an  injunction, 
stantly  going  on,  and  that  a  court  of  Li  a  recent  English  case,  Wilts. etc.. 
law  cannot  in  daraaf^res,  compensate  v.  Swindon  Water-works  (>>.,  L.  R.,  9 
the  injury  or  ptop  the  wrong,  furnishes  Ch.  App.  451 ,  the  right  of  a  party  to 
the  best  possible  reason  for  the  inter-  an  injunction  to  restndn  the  violation 
fereuce  of  a  co)^rt  of  equity,  and  the  of  a  right  where  no  actual  damage 
fact  that  the  actual  injury  resulting  was  shown,  was  raised  and  decided, 
from  the  violation  of  the  right  is  small.  In  that  case  the  plaintiffs  had  been 
and  the  interest  to  be  affected  by  the  empowered  by  act  of  Parliament  to 
injunction  is  large,  is  not  to  weigh  build  a  canal  from  the  river  Thames, 
against  the  interposition  of  preventive  near  Abingdon,  to  another  canal  near 
power,  when  on  the  one  hand  a  right  Trowbridge,  and  for  that  purpose  were 
is  violated,  and  on  the  other,  a  wrong  authorized  to  make  cuts  and  branches 
is  committed.  It  will  not  do  to  lose  to  supply  the  canal  with  water  from 
sight  ot  small  rights.  If  their  violation  all  such  springs  as  should  be  found 
is  tolerated,  gradually  the  violation  of  in  making  the  same,  and  from  all 
larger  rights  will  find  an  equal  tolera-  rivers,  springs,  brooks,  streams  and 
tion,  and  the  wildest  chaos  and  con-  water-courses  within  the  distance  of 
fusion  will  ensue.  The  majesty  and  2,000  yards  from  the  canal  or  any  of 
dignity  of  the  law  is  best  preserved,  the  cuts,  or  from  any  reservoir  or 
when  the  scales  of  justice  are  balanced  reservoirs  made  for  its  use.  The 
evenly,  and  its  powers  asserted  to  up-  canal  was  made,  and  from  1807  to 
hold  even  the  smallest  interests,  1870,  one  of  the  principal  sources  of 
against  aggression  from  others.  Vice-  supply  was  a  stream  called  the 
Chancellor  Bruce,  in  Attomey-Gen-  Jvroughton  stream.  On  this  stream  in 
eral  v.  Shefi^eld  Gas  Co.,  19  Eng.  Law  1807  the  plaintiffs  bought  a  mill  for 
&  Eq.  648,  gave  utterance  to  a  rule,  the  purpose  of  obtaining  water,  and 
wliicn,  although  not  adopted  in  that  diverted  the  stream  for  that  purpose, 
case,  has  since  became  the  rule  which  no  longer  using  the  mill  for  mill  pur- 
governs  the  English  courts  in  all  such  poses.  In  1866,  the  defendant  corpora- 
cases.  *'It  seems  to  me,"  said  he,  tion  was  formed  for  the  purpose  of 
"that  even  slight  infringements,  of  supplying  the  town  of  Swindon  with 
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nominal  damages,  which  are  utterly  inadequate  to  protect  the  right, 
and  place  the  party  injured  in  stcUu  quo^  furnishes  the  best  reason 
why  a  court  of  equity  should  interfere  to  protect  the  right,  and 
prevent  the  wrong,  on  the  ground  of  irreparable  inj  ary .  A  court  of 
law,  by  such  a  verdict,  has  shown  itself  powerless  to  afford  the  relief 
to  which  the  party  is  entitled,  and,  if  a  right  has  been  violated  by 
a  wrongful  act,  as  such  a  verdict  establishes,  the  party,  in  equity 
and  good  conscience,  ought  not  to  be  compelled  to  submit  to  it, 
even  though  his  damage  18  small,  and  the  inconvenience  to  the 
defendant  by  having  his  works  stopped  would  be  great.  ^     In 

water.     Previous    to   that    time  and  Boss,  7  Jolins.  Ch.  (N.  Y.)  815  ;  Van 

down  to  1867»  the   plaintiffs  had  sold  Bergen  v.  Van  Bergen,  Sid.  282 ;  Gard- 

the  water  from  their  works  to  a  com-  ner  v.  Newbnrgh,  2  id.  162 ;  TampiiLe 

panj  for  the  supply  of  the  town.  The  Go.  «.  Miller,    5    id.    101  ;  Lewis    v. 

defendant  in  1867  bought  a  mill  on  Btein,  16  Ala.  214;  Bonaparte  v.  Rail, 

the  Wroughton  itream  and  erected  a  road  Co.,  1  Bald.  ^U.  S.  G.  G.)   231; 

reservoir  on  its  site    which  diverted  Belknap  t/.   Trimble,  8  id.  577;  Bab- 

the  water  out  of  the  stream  as  well  aa  cock  v.  New  Jersey  Stock  Co.,  20  N. 

of  many  other  streams  that  had  for-  J .  Eq.  296. 

merly  supplied  the  plaintiff's  canal.  It  The  courts  interfere  to  protect  sub- 
did  not  appear  that  the  diversion  of  the  stantial  rights  even  when  their  inva- 
water  at  tne  time  when  the  bill  was  sion  produces  no  actual  damage,  but 
brought,  injuriously  affected  the  sup-  the  invasion  is  clearly  established,  to 
ply  for  the  navigation  of  the  canal,  or  protect  the  right  from  loss  by  long 
that  they  were  sustaining  any  actual  user  by  the  wrong-doer.  Sir  G.  J. 
damage  for  such  diversion.  The  Mellish,  L.  J.,  in  Wilts,  etc.,  a. 
master  of  the  rolls  dismissed  the  bill,  Swindon  Water  Co.,  ante,  p.  461.  See, 
but  upon  appeal,  an  injunction  was  also,  Bonomi  v.  Backhouse,  1  £.  B.  & 
issued  upon  the  ground  that  although  E.  622 ;  Wood  v.  Waud,  SExchq.  748. 
no  actual  damage  ensued  from  the  And  in  such  cases  damages  are  so  in- 
diversion,  yet  an  injury  to  the  plaint-  significant  at  law  as  to  afford  no  pro> 
iffs  right,  and  an  exercise  by  the  de-  tection.  Webb  v.  Portland  Mfg. 
fendants  of  an  unlawful  act  which,  if  Co.,  ante;  Pike  Go.  v.  Plankroad  Co., 
suffered  to  go  on  for  twenty  years,  would  11  Qa.  246  ;  Dickenson  9.  Canal  Co., 
ripen  into  a  right,  having  been  shown,  19  Eng.  Law  &  Eq.  287  ;  Rochdale 
the  plaintiff  was  entitled  to  the  pro-  Canal  v.  King,  21  id.  177 ;  Corning  v, 
tection  of  a  court  of  equity  for  the  Troy,  etc.,  84  Barb.  (N.  Y.)  485  ;  affd, 
preservation  of  his  right.  Ct.  Appeals,  40  N.  Y.  191.  See  Weigel 
A  similar  doctrine  was  held  by  v.  Walsh,  45  Mo.  560 ;  Wahle  v. 
Story,  J.,  in  Webb  v,  Portland  Mfg.  Reinback,  76  111.  322. 
Co.,  3  Sum.  (U.  S.)  189 ;  Jerome  v. 

*  Clowes  V.  Staffordshire,  etc.,  Co.,  McCarter  (N.  J.),  343 ; People  v.  Third 
L.  R.,  8  Ch.  125;  Wood  v.  Sutcliffe,  Ave.  R.  R.  Co.,  45 Barb.  (N.  Y.)  63; 
8  Eng.  Law  &  Eq.  271;  El  well  v.  Atfy-Gen'l  v,  Richmond,  L.  R.,  2 
Growther,  31  Beav.  167.  The  only  Eq.  306.  In  Dickenson  «.  Grand  Juno- 
question  is,  whether  a  nuisance  has  tion  Canal  Co.,  19  Eng.  Law  &Eq. 
resulted  or  will  result,  Haines  v.  Tay-  287,  an  injunction  was  granted  to  pre- 
lor,  2  Ph.  209  ;  Rhodes  v.  Dunbar,  57  vent  the  defendants  from  injuring  the 
Penn.  St.  274;  Attorney-General  «.  plaintiff's  rights,  when  it  appeared 
Steward,  20  N.  J.  Eq.  415;  21  id.  that  there  was  no  damage,  but  a  real 
234  ;  Duncan  o.  Hayes,  22  id.  25 ;  benefit  ensued  to  the  plaintiff  from  the 
Shields  «.  Amdt,  4  N.  J.  Eq.  234;  defendants' acts. 
Holsman  «.  Boiling  Springs  Co.,   1 
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Buch  a  case  the  party,  in  order  to  preserye  his  rights,  would  be 
driven  to  institute  suits  at  law  indefinitely,  and  hence  upon 
the  ground  of  preventing  a  multiplicity  of  actions,  the  courts 
would  ordinarily  interfere  by  injunction.*  But  if  the  right  injured 
is  not  a  substantial  right  of  property,  and  is  of  a  merely  temporary 
nature,  and  the  damage  to  the  plaintiff  is  merely  trifling,  while  the 
inconvenience  and  damage  to  the  defeodent  by  having  his  works 
stopped  would  be  great,  the  courts  will  generally  leave  the  party 
to  his  remedy  at  law.'  But,  in  this  country,  as  well  as  in  Eng- 
land, where  the  right  is  clear,  and  the  nuisance  established  beyond 
a  doubt,  an  injunction  will  be  issued  as  a  matter  of  course, 
whether  the  injury  is  large  or  small.'  But  if  the  injury  is  of  a 
merely  trifling  nature,  and  the  nuisance  temporary;  that  is,  of 
such  a  character  as  not  to  operate  as  a  constantly  recmring  griev- 
ance, and  does  not  affect  a  substantial  right  of  property,  the 
courts  will  usually  leave  the  party  to  his  remedy  at  law;*  but  if 
the  injury  is  small,  and  yet  the  nuisance  is  of  a  continuous  or 
permanent  nature,  so  as  to  operate  as  a  constantly  recurring  griev- 
ance, an  injunction  will  issue,  unless  the  party  injured  has,  by 
his  own  conduct,  done  that  which  deprives  him  of  equitable 
relief,*  or  unless  the  nature  of  the  injury  is  such  that  it  never 

1  If  the  thing  is  in  its  natnre  a  noi-  Broadbent  v.  ImpeiiAl  Gas  Co.,  7  D.  G. 

sance,  equity  will  interfere.  Van  Ber-  M.  k  G.,  436;  or  even  if  no  actual  dam- 

?en  9.  Van  Bereen,  3  Johns.  Ch.  (N.  age  is  sustained,  Wilts  &  Berks  Ganal, 

'.)  283  ;  Turnpike  Co.  zf.  Ryder,   lid.  etc.,  Co.  v,    Swindon     Water- works 

615;  N.  Y.  V.  Mapes,  6  id.  46;  Gard-  Co..  L.  R.,  9  Ch.  451 ;  Webb  v.  Port- 

ner  z'.  Newburgh,  2  id.  162;  Belknap  land  Manufacturing  Co.,  3  Sum.(U. 

V.  Trimble.  2  Paige's  C[\.  (N.  Y.)  277;  S.)  180. 

Coming  9.  Lowerre, 6  Johns.  Ch.  (N.        '^  Attorney-General  v.  Gee,L.  R.,  10 

Y.)  489.  Eq.  Cas.  131  ;  Huckenstine's  Appeal, 

•  Woloott  V.  Melick.  11  N.  J.  Eq.204;  70  Penn.  St.  102  ;  10  Am.  Rep.  669 ; 
Hnckenstine's  Appeal.  70  Penn.St.  102;  Richards'  Appeal,  57  Penn.  St.  107. 
10  Am.  Rep.  669;  Richards*  Appeal,  »  Hills  v.  Miller.  8  Paige's  Ch.  (N.  Y.) 
57  Penn.  St.  105;  Attorney-Qeneral  v,  254  ;  Wood  v,  Sutcliffe,  8  Bng.  L.&  Eq. 
Sheffield  Gas  Co.,  19  Eng.  L.  &  Eq.  217;  Broadbent sr.  Imp.  Gaa  Co.,  7  D. 
639;  Swaine  v.  Gt.  Northern  R  R.  Co.,  M.  &  G.;  Barnes  v,  Hathom,  54  Me. 
33  L.  J.  (Ch.)  899;  Cleeve  v.Mahany,  124. 

9  W.R.  882;  Attorney-General  v. Gee,        Where  an  action  at  law  is  pending. 

L.  R.,  10  Eq.  Cas.  18i.  even  though  there  has  been  a  verdict 

*  Clowes  V.  Staff.,  etc,  Co.,  L.  R.,  8  for  the  plaintiff;  but  the  case  is  still 
Ch.  125;  Wood  v.  Sutcliffe,  8  Eng.  pending  on  appeal,  an  injunction  will 
L.  h  Eq.  217  ;  Coulson  v.  White,  8  not  be  granted  except  in  extreme  cases 
Atkyns,  21 ;  Wandsworth  Board  of  until  the  final  determination  of  the 
Works  V,  R.  R.  Co.,  31  L.  J.  (Ch.)  litigation.  Eastman  v,  Amoekeag 
854;  Goldsmid  «.  Tunbridge  Wells  Co.,  47  N.  H.  71,  nor  after  there  has 
Improvement  Co.,  L.  R.,  1  Ch.  349;  been  a  decision  in  his  faver  in  the  ap> 
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could  be  detennined  whether  the  injunction  had  been  violated 
or  not.     Thufl,  even  after  a  verdict  at  law,  an  iu junction  was 

refused,  to  restrain  a  mill-owner  from  the  discharge  of  the  waters 

peUate  ooart,  if  the  cMe  has  been  inlnrj  is  irreparable  or  cannot  be 
returned  to  the  lower  coart  for  a  new  adequately  eompenaated  in  damages, 
trial,  particalarly  when  there  have  Coet^.  Lake  Co.,  37  N.  H.  254;  Rich- 
been  sereral  trials  resulting  in  four  ards'  Appeal,  57  Penn.  St.  105 ;  Rhodes 
disagreemente  of  the  jury,  one  verdict  v.  Dunbu*,  id.274,  but  in  the  latter  case 
for  the  plaintiff  for  one  cent  damages,  the  bill  prayed  for  an  injunction  re- 
and  a  later  trial  with  a  verdict  for  the  straining  the  re-erection  of  a  planing 
defendant,  Bassett  v.  Ck>mpany,  47  N.  mill,  upon  the  ground  that,  from  the 
H.  426,  and  in  this  case  the  court  character  of  fuel  to  be  used  (shavings, 
placed  much  stress  upon  the  fact  that  etc.)  dense  masses  of  smoke  would  oe 
the  plaintiff  had  stood  by  for  several  developed,  the  danger  to  his  property 
years  allowing  the  defendants  to  go  from  fire  and  explosion  of  the  engine 
on  making  expenditures  about  their  would  be  imminent,  the  rates  of  insur- 
works,  ^thout  asserting  his  right,  ance  be  largely  increased,  and  his 
and  still  further  upon  the  fact  that  he  property  iinured  by  the  smoke  and 

Enrohased  the  land,  which  appeared  to  dnaers.     The  bill  aid  not  show,  nor 

B  mostly  swamp  land,  unfit  for  the  the  proof  establish  that  the  class  of 

purpose  of  cultivation,  for  the  purpose  fuel  complained  of  would  be  used,  but 

of  bringing  the  defendant  to  terms,  the  main  reliance  was  placed  upon  the 

It  would  hardlv  seem  to  be  of  much  increased  daneer  from  fire  and  explo- 

importance  witn  what  motive  the  land  sion.    The  nmsance  was  wholly  werU- 

was  purchased.     The  real  and  only  uaL  and    contingent.      The   building 

questions  seem  to  be  first,  whether  the  could  be  used  i^thout  being  produc- 

plaintiff 's  legal  rights  had  been  in-  tive  of  ill  results,  and  the  increased 

vaded,  and  secondly,  whether  by  his  risk  from  fire,  and  danger  from  explo- 

IctcJiea  he  had    deprived    himself   of  sion  was  held  not  to  be  sufficient  to 

equitable    interference?    On  the  last  warrant  equitable  intervention.    The 

ground,  it  would  seem  the  judgment  injunction    was    denied,    Bbad    and 

was  well  sustained.  Shabswood,  JJ.,  dissenting. 

Where  there  is  a  dear  nuisance,  and  In  reference  to  injunctions  to  re- 

the  injury  is  established,  yet  if  there  strain  occupations  or  uses  of  property 

is  a  complete  remedy  at  law,  equity  that  endanger  property  from  fire,  or 

will  not  interfere.    In  a  case  where  a  expose  persons  and  property  to  danger 

large  manufacturing  company  made  from  explosion,  the  rule  seems  to  be, 

use  of  bituminous  coal  in  a  mannfac-  and  that  too  from  necessity,  that  in  all 

turing   town,   which    emitted    dense  cases  where  the  danger  is  posiible,  but 

masses  of  smoke  and  cinders  which  not  probable^  Damesnil  v,  Dupout,  18 

was  at  times  very  injurious  to  the  B.  Mon.  (Ky.)  800,  or  when  it  may  or 

plaintiff's  furniture,  dwelling  and  cloth  may  not  be  productive  of  injury,  if 

manufactory ;  yet,  it  appearing  that  carefully  conducted,  that  so  long  as 

the  damages  were  capable  of  estima-  due  care  and  caution  is  observed,  such 

tion,   and  that  the  defendants   were  uses  will  not  be  ranked  as  nuisances, 

amply  responsible  therefor,  an  injnnc-  Davidson  v.  Isham,  9  N.  J.  Eq.  186 ; 

tion  was  refused.     Richards'  Appeal,  Wolcott  v.  Melick,  11  id.  204     Thus 

57  Penn.  St.  105.  in  one    case   the  plaintiff  sought  to 

Where    damages    will    compensate  restrain  the  placing  of  a  steam  ooiler 

for  a  nuisance,  equity  will  not  inter-  under  the  street,  upon  the  ground  that 

fere  until  after  it  has  been  demonstra-  his  property  was  tnereby  in  danger  of 

ted  by  a  trial  at  law  that  no  adequate  destruction,  as  well  as  his  own  life  from 

damages   can   be  recovered,  Qrey  v.  its  explosion.     But  the  injunction  was 

Ohio  &  Penn.  R.  R.  Co.,  1  Grant's  Cas.  denied.    Carpenter    v,   Cummings,   2 

(Penn.)  412),  and  a  bill  praying  for  an  Phila.  Rep.  74  ;  Spencer  v,  Campbell, 

injunction  will  be  dismissed  lor  want  9  W.  &  S.  (Penn.)  82,   and  this  was 

of  equity,  unlees  it  appears  that  the  also  held  not  to  be  sufficient  to  warrant 

113 
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of  a  certain  brook,  which  were  penned  back  by  a  dam  erected 

by  him,  and  discharged  upon  a  lower  owner  in  unusnal  quanti- 
ties, so  as  to  overflow  the  plaintifTs  meadow.     The  court  held. 

an  injanction   ftgminBt  Betting   up  a  and  standing  them  for  maraB  in  foil 

steam  boiler  near  the  plaintiflf'fl  pram-  view  of  one's  dweUing.     Hayden  r. 

ises,   in  Davidson  v.  Isham,    9  N.  J.  Tacker,  37  Mo.  214.     So  to   restrain 

£q.  186,  and  such  wonld  seem  to  be  the  keeping  of  a  brothel  near  one's 

the    rule    in    New    York,    Losee  v.  dwelling.  Hamilton  v,  Whitridge,  11 

Buchanan,  51  N.  Y.  476,  where  in  an  Md.  128. 

action  for  damages,  resulting  from  the  So  an  injunction  will  be  issued  to 

explosion  of  a  steam  boiler,  It  was  held  prevent  the  pouring  of  slops  from  a 

that  negligence  must  be  proved.     In  brewery  upon  one's  premises  so  that 

Illinois  it  is  held  that  the  fact  of  explo.  they  will  flow  upon  the  premises  of 

sion  is  prima  fade  evidence  of  negli-  another,    causing    offensive     smells, 

gence.  Illinois  Central  R.R.O0.  v. Phil.  Smith  v.  Fitzgerald,  24  Md.  816.     So 

lips,  49  111.  234.       The  careful  and  also  to  restrain  their  being  turned  into 

proper  use  of  a  steam  engine,  even  in  a  common  sewer  which  is  discharged 

a  populous  locality,  is  not  regarded  as  into  a  navigable  stream  near  one's 

a  nuisance.  wharf  so  as  to  cause  ofiensive  smells 

So  the  negligent  keeping  of  highly  and  impair  navigation.    Hudson  R.  R. 

explosive  and  inflammable  ingredients  Co.  v.  Loeb,  7  Robt.  (N.  Y.)  418. 

in  a  situation  where  the  lives  or  prop-  An  injunction  will  be  issued  to  re- 

erty  of  others  are  thereby  exposed  %»  strain  the  burial  of  the  dead  in  a 

a  nuisance  which  will  be  restrained.  As  cemetery  near  one's  premises  when  it 

a  cotton  press,  Ryan  v.  Copes,  11  ^ch.  appears  that  the  interments  there  will 

[S.   C]  217;    damp  jute,  Hepburn  v.  endanger  health  by  corrupting  the  air 

Lordon,  2  H.  &  M.  434,  or  gunpowder,  or  contaminating  the  water  of  wells  or 

Wier's  Appeal  74  Penn.  St.  230 ;  and  springs.     Clark  v,  Lawrence,  6  Jones' 

the  question  as  to  whether  the  keep-  Eq.  (N.  C.)  83. 

ing  of  such  articles  is  negligent  or  not  So,  too,  the  maintenance  of  a  private 

depends  upon  the  locality,  the  character  tomb  upon  one^s  own  land  near  the 

of  the  buillding  in  which  they  are  residence  of  another,  when  it  is  estab- 

kept,  and  the  uses  to  which  contiguous  lished  that  bv  reason  of  the  effluvia 

property  ie  devoted  aud  the  probable  arising  from  tne  bodies  kept  there  (in 

consequences  if    an   explosion  should  this  case  nine)  renders  the  air  unwhole- 

occur.   But,  where  the  injury  is  doubt-  some  and  impairs  the  market  value  of 

f ul,  eventual  or  contingent  (as  in  this  property,  is  neld  a  nuisance.     Barnes 

case  a  blacksmith  shop  in  a  populous  v,  Hathorn,  54  Me.  124.    Bee  also  EIH- 

locality)  an  injunction  will  be  denied,  son  v.  Commissioners,  5  Jones*  Eq.  (S. 

Butler  V.  Rogers.  9  N.  J.  Eq.  487  ;  Raub  C.)  57, where  it  was  held  that  the  buritl 

V.  Tamany  (Penn.).  1  Le^.  Chron.  80  ;  of  the  dead  near  one's  premises  would 

Davidson  v.  Isham.  9  N.  J.  Eq.  186;  not  be  restrained  except  where  tiie 

Earl  of  Ripon  v.  Hobart,  My.  &  K.  169;  burial  was  productive  01  nuisance  by 

Sparhawk  v.  R.   R.  Co.,  54  Penn.   St.  the  contamination  of  the  atmosphere, 

401.  or  of  water.     In  the  same  case,  the 

In  Illinois  it  is  said  that  courts  of  court  refused  to  enioin  the   clearing 

equity  will  in  some  cases  interpose  to  up  of  marsh  land  which  it  was  claimed 

restrain  the  erection  of  a  nuisance,  but  would  render  the  atmosphere  unwhole- 

the  court  will  proceed  with  great  cau-  some,  and  impair  the  health  of  the 

tion,  particularly  when  there  is  a  rem-  neighborhood.     See  also  Greencastle 

edv  at  law,  until  after  a  verdict  estab-  v,  Uazlett,  23  Ind.  186;  Lake  View  v. 

lisning  the  right.     Dunning  9.  Aurora,  Rose  Hill  Cemetery,  70  111.  191. 

40  111.  481 ;  Lake  View  v.  Lets,  44  id.  In  a  case  heard  before  the  Supreme 

81.  Court    of     Alabama,    Kingsbury   «. 

An  injunction  will  be  issued  to  re-    Flowers,  2  So.  L.  J.  882,  an  applies- 

strain  a  nuisance  that  shocks  the  sense  tion  for  an  injunction  to  restrain  the 

of  decency,  as  the  keeping  of  jacks  defendant  from  oslng  certain  premisstf 
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that  in  snch  infitanoes,  unless  the  injury  and  the  cause  thereof 

y^ere  both  apparent,  and  the  cause  of  the  injury  susceptible  of 
regulation  within  the  proper  exercise  of  the  rights  of   either 

as  a  private  burial  ground  was  refused,  terfere  to  restrain ;  nor  will  it  interfere 
The  court  said:   '*  Burial  places  for  to  prevent  the  thinf  from  which  it  is 
the  dead  are  indispensable.      They  apprehended.     Without  the  averment 
may  be  the  property  of  the  public,  de-  of  special  circumstances  from  which 
voted  to  the  uses  of  the  public ;  or  the  the  court  can  be  satisfied  that  future 
owner  of  the   freehold  may  devote  a  burials  on  these  grounds   will  most 
pari  of  his  premises  to  the  burial  of  his  probably  result  in  a  nuisance  from 
family  or  friends.     It  is  but  a  lust  ex-  which   the    complainant    wiU   sufier 
ercise  of   his  dominion  over  nis  own  special  injury,  irreparable  by  the  or- 
property.    Neither  adjoining  proprie-  dinary  remedies  at  law,  there  should 
tors  northe  public  can  complain,  unless  not  be  interference  to  restrain  them, 
it  is  shown  that  from   the  manner  of  Musgrove  v,  St.  Louis,10La.  Ann.  431; 
burial,  or  some  other  cause,  irreparable  New  Orleans  c.  Wardens,  11  id.  244; 
injury  wiU  result  to  them.    It  is  quite  Ellison  v.  Commissioners,  5  Jones'  Eq. 
an  error  to  suppose   that  of  itself  a  (N.  C.)  57  ;  Lake  View  v,  Letz,  44  111. 
buryinp^  ground  is  a  nuisance  to  those  81 ;  Lake  View  v.  Rose  Hill  C.  Co.  70 
living  m  its  immediate  vicinity.  Much  id.  191;  23  Am.  Rep.  71 ;  Monk  v.  Pack- 
depends  upon  the  mode  of  interment,  ard,  71  Me.  309  ;  86  Am.  Rep.  815. 
whether  it  can  be  justiv  asserted  that  In  North  Carolina  the  usual  practice 
in  any  event  injury  will  result  from  it.  is  to  send  an  issue  to  a  court  of  law  to 
The  particular  locality  and  its  sur-  determine  the  question  of  nuisance 
roundings   must   also   be  considered,  before  an  injunction  will  issue,  but  in 
Low,  damp  grounds,  percolated   by  a  case  demanding  immediate  relief, 
water,  will  hasten  decomposition,  and  where  the  facts  ^et  up  in  the  bill  leave 
the  soil  will  be  saturated  with  its  pro-  the     nuisance     unquestionable,    this 
ducts.      Dry,     hard,    well. ventilated  practice  will  not  be  resorted  to.     Friz, 
localities  retard    rather  than  hasten  zle  v.  Patrick,  6  Jones' Ea.  (N.C.)  354. 
decomposition,  and  if  in  a  brief  space  Mere  diminution  of    the  vaJue  of 
of  time  there  were  numerous  burials,  property  is  not  sufficient  of  itself  to 
there  might  be  great  peril  of  the  pro-  constitute  the  use  of  property  a  nui- 
ducts  of  decomposition  escaping  Into  sance.     In  order  to  have  that  result, 
and  polluting  the  atmosphere.     There  the  diminution  must  be  occasioned  as 
is  not  a  fact  stated   in  the  bill  from  the  result  of  an  actual  nuisance  pro- 
which  it  can  justly  be  inferred  that  if  ductive  of  some  of  the  concomitants 
the  burials  on  these  grounds  should  that  fairly  produce  the  diminution,  as 
be  made  in  the  usual  mode,  or  in  the  noxious  smells,  smoke,  the  deprivation 
mode  in  which  the    former    burials  of  easements  or  an  actual  injury  to 
were  made,  any  injury  could  result  some  right  the  injury  to  which  dimin- 
to  the    complainant.      The    surface  ishes  the  value  of  the  premises.  Many 
water  flowing  through  his  lot  is  but  uses  of  property  may  be  strictly  law- 
taking    its    natural    course,    and   by  ful  that  nevertheless  impair  the  mar- 
cutting  a  ditch    he   has   diverted   it  ket  value    of   surrounding   property 
from  his  well,  avoiding  all  iniury  from  seriously,  and  so  long  as  such  use  in- 
it,  if  any  could  reasonably  be  appro-  vades  no  legal  right  of  another,  by  any 
handed.    The  apprehension  of  injury  of    the  agencies  productive  of  actual 
from  this  source,  it  is  evident,  could  he  nuisance,    the    damage    is    damnum 
qaieted  by  but  slight  labor  expended  absque  iimtria.    Zabriskie  v.  Railroad 
in  drainage,  a  labor,  it  may  be,  if  re-  Co.,  18  N.  J.   Eq.   814 ;    Duncan    v. 

Jiuested,  defendant  would  have  per-  Hayes,    22  id.   26  ;  Ross  v.  Butler,  19 

ormed  rather  than  to  have  been  forced  id.  294.    In  Harrison  o.'Good,  L.  R.,  11 

into  this  litigation.    It  is  not  an  actual  Eq.  888,  this  question  is  discussed  in  a 

injnry,  capable  of  being  remedied  so  very  able  manner.    See  also  Wolcott 

eMily  that  a  court  of  equity  will  in-  v.  Melick,  11  N.  J.  Eq.  204. 
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party,  except  where  great  and  irreparable  injury  was  establiahed, 
the  parties  would  be  left  to  their  legal  remedy.^  Bnt  when  the 
injaiy  complained  of  is  such  that  the  relative  ri^ts  of  the  par- 
ties are  susceptible  of  proper  exercise  and  control,  as  the  diver- 
sion of  the  water  of  a  stream,'  the  flooding  of  upper  lands  by  a 
dam,'  the  pollution  of  the  air  by  noxious  odors,^  or  any  act 
which  produces  injury  to  another,  as  the  unauthorized  obstnic- 
tiqa  of  a  water-course,*  an  injunction  will  issue  if  there  is  no 
adequate  remedy  at  law,  however  difiSlcult  it  may  be  to  frame  an 
order  that  will  properly  limit  the  rights  of  the  parties^* 


8  BO.  780.     OonttBuotui  and  ooulanflf  ooouiiing  giii 

By  oorUimunts  nuisance  and  oonttcmtly  recurring  grievance,  or 
permanent  injury,  is  not  meant  a  constant  and  unceasing  nui- 
sance or  injury,  but  a  nuisance  which  occurs  so  often,  and  is  so 
necessarily  an  incident  of  the  use  of  property  complained  of, 
that  it  can  fairly  be  said  to  be  continuing,  although  not  con- 
stant or  unceasing.  A  nuisance  that  arises  from  the  use  of 
property  in  a  particular  way,  which  occurs  only  once  in  two  weeks, 
and  lasts  only  two  hours  each  day  when  used,  is  r^arded  as  a  con- 
tinuing nuisance,  if  the  nuisance  is  the  neoessaiy  result  of  such  use/ 

Sflc.  781.  Substantial  xifflkt  dafinad.— By  substonUol  right  is  meant  a 
right  incident  to  real  property,  arising  either  as  a  natural  and  nec- 
essary incident  to  the  property  itself,  or  one  which  is  annexed  to 
it  either  by  grant  or  prescription,  and  is  essential  to  the  reasonable 
and  convenient  enjoyment  of  the  property,  either  for  the  purpose 
to  which  it  is  devoted,  or  such  purposes  as  the  party  may  choose 
to  devote  it  to.  It  is  not  essential  that  the  right  should  be 
necessary  to  the  enjoyment  of  the  property,  if  it  adds  to  the 
convenience  of  its  use,  or  to  its  comfortable  enjoyment,  so  as  in 

»  WatBon  V.  Sanborn,  45  N.  H.  168.  *  Webb  v.  Portland  Manl  Co..  3 

«  Corning  «.  Troy  I.  &N.  Works,  89  Sam.  (U.  R)  189. 

Barb.  (N.  Y.)  811.  •  Patten  f>.  Marden,  14  Wia.  473. 

»  Sheldon  «.  Rockwell,  9  WIb.  166  ;  '  Robb  v,  Butler.  19  N.  J.  Eq.  294 

Colwell  ».  May  Landing,  etc,  Co..  19  So  a  nniaance  that  occars  only  onoe  a 

N.  J.  Bq.  245 ;  Hill  «.  fiiylea,  13  Cuah.  year,  in  times  of  high  water  or  peri- 

(Mass.)  454.  odical  freshets.  Is  leffaided  as  a  oon- 

^  Cleveland  v.  Gas  Co.,  90  N.  J.  Eq.  tinuons  naisanoe.      Clowes  v.   SUf- 

201.  foidshire  Potteries  Co.,  cited  ante. 
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any  sense,  whether  in  point  of  comfort  or  eligibility  of  enjoyment, 
to  have  a  special  value  and  importance,  and  is  annexed  or  incident 
to  the  estate  as  a  legal  right;  it  is  a  stibstcmtial  right  within  the 
meaning  of  the  term,  and  is  entitled  to  protection  from  invasion 
or  injmy  as  much  as  the  land  itself.  By  substantial  right  is  not 
meant  a  right  of  great  pecuniary  value,  but  a  legal  right,  whether 
of  great  or  small  importance,  that  is  the  special  property  or  privi- 
lege of  the  occupant,  or  that  is  a  necessary  or  special  incident  of 
the  estate  itself.  It  need  have  no  special  pecuniary  value.  Indeed, 
many  such  rights  have  none,  but,  if  it  is  a  right  which  the  law 
recognizes,  it  is  a  svhstofUial  right,  within  the  meaning  of  the 
term  as  used  by  the  courts." 

^  The  right  to  the  natural  flow  of  Nioholas  «.  Chamberlain,  1  Cro.  Jac. 
water  i0  a  sabBtantial  right.  Tyler  v.  121;  aright  of  ferry;  Trustees  v. 
WUkinson,  4  Mas.  (U.  S.)  897  ;  Ma-  GampbeU.  6  Pat.  App.  (Sc.)  417 ;  Me- 
son V,  Hill,  6  B.  &  Ad.  1.  The  right  to  Roberts  o.  Washbume,  10  Minn.  38,  or 
have  it  come  to  one's  land  nndimin-  any  special  privilege  conferred  by  the 
ished  in  quantity  is  a  substantial  right  legislature  or  aoqmred  byprescription. 
Id.;  Chasemore  v.  Richards,  7  H.  L.  As  to  erect  a  toll  gate  ;  Croton  Tum- 
849 ;  Wood  f>,  Waud,  8  Ex.  748 ;  Clin-  pike  v,  Ryder,  1  Johns.  Ch.  (N.  T.)  611 ; 
ton  V.  Myers,  46  N.  Y.  511 ;  7  Am.  Rep.  a  toll  bridge ;  Chenango  Bridge  Co.  v, 
878.  And  so  is  the  right  to  have  it  Binghamton  Br.  Co..  27  N.  Y.  87 ;  U. 
come  unpolluted  in  quality.  Hols-  S.  Sup.  Ct.,  5  Am.  Law  Reg.  (N.  S.)  424; 
man  v.  Boiling  Springs  Co.,  14  N.  J.  Hartford,  etc.,  v,  £.  Hartford.,  etc.,  16 
Eq.  885 ;  Stockport  Water- works  Co.  Conn.  149 ;  a  railroad;  Newburgh,  etc., 
«.  Potter,  8  H.  &  C.  800 ;  Wood  e.  But-  Road  v .  Miller,  6  Johns.  Ch.  (N.Y. )  101 : 
cliffe,  8  Eng.  Law  &  Eq.  217.  The  Boston  R.  R.  Co.  v.  Salem,  etc.,  R.  R. 
right  to  orSnarily  pure  air  is  a  sub-  Co.,  2  ^^  (Mass.),  1 ;  a  market ;  An- 
■tantial  right.  Francis  v,  Schoellkopf,  onymous,  2  Vesey,  Sr.,  414 ;  a  right  to 
58  N.  Y.  152 ;  Cleveland  v,  Citisens'  ase  water  for  a  mUl ;  Coming  v,  Troy^ 
eas-light  Co.,  20  N.  J.  Eq.  201  ;  Crump  etc.,  40  N.  Y.  191 ;  a  right  to  pollute 
«.  Lambert,  L.  R.,8Eq.  ^;  Adams  v.  water  acquired  by  grant  or  prescript 
Michael,  88  Md.  128.  The  right  of  tion  by  turning  in  the  refuse  water 
access  to  a  street  is  a  substantial  right,  from  a  mill ;  Crossley  9.  Lightowler, 
Stetson  2/.  Faxon,  19  Pick.  147.  The  L.  R.,  8  Eq.  279 ;  a  right  to  a  partica- 
right  of  drainage  for  lands  is  a  sub-  lar  use  of  another's  land  acquired  by 
stantial  right.  Bassett  v»  Salisbury  grant  or  long  user ;  Gumey  v.  Foid,  9 
Manufacturing^  Co.,  48  N.  H.  249,  re-  Allen  (Mass.),  576.  But  a  mere  con- 
versing the  judgment  of  the  lower  venience  not  existing  as  a  legal  right, 
court  See,  also,  same  case  in  28  N.  as  a  right  of  prospect ;  Aldied's  cSise, 
H.  84a  9  Coke,  58 ;  Butt  v.  Gas  Ca,  L.   R.,  2 

So  is  any  right  annexed  to  the  estate  Ch.  158 ;  the  preservation  of  privacy ; 

or  lawfully  vesting  in  its  occupant,  Jones  «.  Taplinff,  12  C.  B.  (N.  8.)848 ; 

as  a  right  of  way  ;  Shipley  v.  Caples,  or  to  have  no  disagreeable  erections 

17  Md.  179 ;  a  right  to  light  and  sir  in  made  near  one's  premises ;  Attorney 

a  certain  manner ;  Cherry  v.  Stein,  11  General «.  Doughty,  2Ves.  8r.458;  Ross 

Md.  1 ;  a  right  of  access  to  the  sea  ;  v.  Butler,  19  N.  J.  Eq.   294 :  are  not 

Attomey-General  v.  Boyle,  10  Jnr.  (N.  substantial  rights,  unless  made  so  by 

8.)  809;    a    right  to  an   entrance  to  express  grant  made  by  one  having,  at 

premises  acquired  by  grant  or  prescrip-  the  time  of  making  thereof,  the  power 

tion ;  Daniel  v.  Anderson,  81 L.  J.  (Ch.)  to  impose  such  restrictions  upon  the 

610 ;   a  right   of  drain   for   houses ;  adjoining  estates. 
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Sbo.  782.  Distinolion  b«tWMn  an  li^Jurj  to  a  liglii  and  aotnal  ii^jory  to 

prop«rty^-  There  is  a  broad  distinction   between  an  injorj  to  a 
right  incident  to  property,  and  an  injury  to  property  itself.     For 
the  violation  of  a  right  inciderU  to  property,  no  correct  estimate  of 
damages  can  ever  be  made.     Its  valne  is  dependent  upon  a 
variety  of  circamstances  and  conditions,  and  upon   the    tastes, 
necessities,  or  peculiar  notions  of    individuals.     Being  a  mere 
incident  to  the  estate,  and  having  no  tangible  form,  no  visible 
existence,  an  injury  thereto  is  incapable  of  estimation  or  compen- 
sation in  damages.     But  an  injury  to  property  itself  stands  upon 
a  different  ground.     Property,  to  which  a  right  is  incident,  has  a 
visible,  tangible  existence.     It  has  a  market  value  which  is  sus- 
ceptible of  estimation,  and  may  be  definitely  fixed.     An  injury 
thereto  is  capable  of  estimation.    It  can  be  seen,  and  the  extent 
of  the  mischief  done  can  be  measured  with  some  degree  of  pre- 
cision, and  a  fair  and  reasonable  compensation  awarded.      But 
where  a  riffht  is  injured,  no  just  or  adequate  measure  of  damages 
can  be  arrived  at.     It  may,  or  it  may  not  be,  of  present  special 
value;  it  may  or  it  may  not  be  of  considerable  prospective  value ; 
in  either  case,  a  jury  will  seldom  give  more  than  nominal  dam- 
ages for  its  violation,  which  is  utterly  inadequate  to  protect  the 
right.     In  cases  therefore  of  actual,  tangible  injuries  to  property 
itself,  either  by  an  act  of  trespass  or  nuisance,  which  is  suscepti- 
ble of   fair  and  reasonable    compensation  in  damages,  and  the 
repetition  of  which,  as  a  continuous  or  permanent  injury,  is  not 
threatened,  a  court  of  equity  will  usually  leave  the  parties  to 
their  remedy  at  law,  but  in  the  case  of  an  injury  to  a  rig/U^  that 
is  a  ^ubatanUal  right  of  property,  which,  as  has  heretofore  been 
explained,  is  an  incident  of  real  property  belonging  or  annexed  to 
it  either  as  a  natural  incident,  or  by  grant  or  prescription,  where 
the  right  is  clear,  and  the  nuisance  established,  an  injunction  wUl 
always  he  granted  to  protect  the  right,  as  well  as  to  prevent  irre- 
parable injury.*     To  refuse  an  injunction  after  the  right  and 
nuisance  are  completely  established,  except  for  some  misconduct 
of  the  party  applying  therefor,  would  be  contrary  to  equity  and 
good  conscience,  as  well  as  contrary  to  every  well-considered  case. 

>  Shields  V.  Arndt,  4  K.  J.  Eq.  284 ;    14  id.  885  ;  Oarlisle  v.  Cooper,  21  id. 
Holsman  V.  Boiling  Spring,  etc.,   Ga,    682. 
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In  such  a  case  no  actual  pecuniary  domage  need  be  proved,  the 
law  imports  damage  to  support  the  right,*  and  when  the  right 
and  its  violations  by  a  continuous  or  threatened  act  is  established, 
an  injunction  may  fairly  be  said  to  be  a  matter  of  right' 

Sbo.  783.  DIgtinotion  between  injury  and  dunnge*—  There  is  another 
matter  which  should  be  noticed  here  as  it  is  the  subject  of  much 
confusion,  and  often  misleads  both  parties  and  courts,  and  that 
is,  the  distinction  between  injury  and  damage.  It  is  usually 
supposed  that  they  must  both  concur  in  a  given  case  in  order  to 
uphold  an  action  either  at  law  or  in  equity,  but  in  the  sense  in 
which  it  is  ordinarily  imderstood  this  is  a  serious  mistake.  There 
may  be,  and  often  are,  cases  where  actions  are  upheld,  when 
there  is  injury  without  damage,'  when  there  is  a  legal  injury 
which  results  in  positive  pecuniary  benefit  to  the  person 
bringing    the    action.^      A    legal   injury  is    something    done 

*  Clowes  V.  StaffordBhire  Potteries  acter  as  not  to  be  susceptible  of  proof, 

Co.,  L.  B.,  8  Ch.  125;  Ashbj  o. White,  as  in  such  a  case  the  injury  is  irrepar- 

lid.  Raym.  988,  Lord  Holt's  opinion;  able.    Justices  «.   Plankroad  Co.,  11 

Webb  V.  Portland  Mfg.  Co.,  8  Sum.  Qa.  346.    Whether  damage  is  irrepar- 

(U.  S.)  189.  able  or  not  is  a  question  of  law.    Id. 

'  Holsman  v.  BoUing  Sprinffs  Co.,  *  Webb  v,  Portland  Manufacturing 
ante.  The  trivial  amount  of  &mage  Co.,  8  Sum.  (U.  S.)  189  ;  WUts,  etc.,  v. 
already  sustained  is  no  reason  why  an  Swindon  Water-works  Co.,  L.  B.,  9  Ch. 
injunction  should  be  denied  when  the  451 ;  Ballou  v.  Hopkinton,  4  Qray 
act  complained  of  might  ripen  into  a  (Mass.)  824;  Kniout  Brucb  In  Attor- 
right.  Cominff  I*.  Nidi  Co.,  84  Barb.  ney.(}eneral  v,  Sheffield  (Ha  Co.,  19 
(N.  Y.)  485 ;  Wright  v,  Moore,  88  Ala.  Eng.  Law  ft  Eq.  689 ;  Clowes  v.  Pot- 
598.  Continual  diversion  of  water  teiiesCo.,  L.  B.,8  Ch.l25;Qoodson  z/. 
is  irreparable  mischief.  Tuolumne  Richardson,  9  id.  221 ;  Bassett  v.  Com- 
Water  Co.  «.  Chapman,  8  Cal.  892.  pany,  48  N.  H.  249  ;  28  id.  848;  Wood 
In  £tochdale  Canal  Co.  v.  King,  21  Eng.  v.  Waud,  8  Exch.  748 ;  Bolivar  Man- 
L.  &  Eq.  177,  the  defendant  only  had  ufacturing  Co.  v.  NeponsetCo.,  16  Pick, 
the  right  to  use  water  for  condensing  (Mass.)  2&  ;  GNirdner  v.  Newburgh,  2 
purposes.  He  used  it  for  other  pur-  Johns.  Ch.  (N.  Y.)  165  ;  Hammond  v. 
poses,  and  in  a  court  of  law  the  Fuller,  1  Paige's  Ch.  (N.  Y.}  197 ;  Beid 
plaintiff  had  a  verdict  for  8b.  damages,  v.  Gifford,  1  Hopkins*  Ch.  (K.  Y.)  416 ; 
Held,  that  although  the  damages  were  Arthur  v.  Case,  I  Paige's  Ch.  (N.Y.)448; 
merely  nominal,  an  injunction  should  Van  Bergen  v.  Van  jBergen,  2  Johns, 
issue,  and  the  defendant  was  re-  Ch.  (N.  Y.)  272 ;  S.  C,  8  id.  282 ;  White 
strained.  Green  «.  Oakes,  17  HI.  249 ;  v.  Forbes.  Walker  (Mich.),  112 ;  Bemis 
Bupley  o.  Welch,  28  Cal.  452  ;  Brock  v,  Upham,  18  Pick .  (Mass.)  169 ;  Miller 
V,  K.  B.  Co.,  85  Vt.  878  ;  Ensminger  v,  v.  Truehart,  4  Leigh  (Va.),  569 ; 
Mclntire,  28  Cal.  598;  Xatoma,  etc.,  Blanchard  v.  Baker,  8  Me.  258;  Hip- 
Co.  0.  McCay,  id.  490 ;  Phoenix, etc.,  ka  v.  Sergeant,  7  W.  &  S.  (Penn.)  9; 
Co.  V.  Fletcher,  id.  481 ;  Dickenson  v.  Parker  v.  Griswold,  17  Conn.  288  ; 
Grand  Junction  Canal  Co.,  19  Eng.  Alexander  t/.  Kerr, 2  Bawle (Penn.), 88. 
Law&Eq.  287.  Equity  will  interfere  « Francis  v.  Schoelkopf,  58  N.  Y. 
in  a  case  of  nuisance  as  in  trespass,  152  ;  Gile  v.  Stevens,  18  Gray  (Blass.), 
when  the  damages  are  of  such  a  char*  1 46. 
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against  the  right  of  another,  against  his  will,  and  without 
authority.  This  is  an  injoiy  to  his  ri^t  of  dominion  over 
his  property,  and  it  is  in  no  measure  a  defense  that  others 
are  injuring  his  right  in  the  same  way,^  nor  that  the  act  produces 
no  actual  damage,  but,  upon  the  contrary,  results  in  a  positiye 
benefit  to  his  property.*  The  reason  for  this  is,  that  a  man's 
right  of  dominion  over  his  own  property  must  not  be  disturbed. 
Every  man  must  be  lett  to  do  what  he  will  with  his  own,  so  long 
as  he  keeps  within  the  scope  of  his  legal  rights,  and  this  right  of 
dominion,  this  right  to  deal  with  Ids  own  property  as  he  will,  is  a 
sacred  right,  and  one  which  is  upheld  by  the  very  necessity  of 
things,  and  finds  support  in  the  soundest  public  policy.  It  is  a 
necessary  adjunct  of  property,  and  in  accordance  with  the  dictates 
of  the  highest  civilization  and  enlightenment.  Without  it,  the 
wildest  chaos  and  confusion  would  ensue,  and  property  itself 
would  be  left  to  the  caprices  and  whims  of  others,  without  sta- 
bility, security  or  value.  Thus  it  is,  that  in  all  ages  of  the  world, 
courts  have,  with  a  strong  hand,  upheld  this  right  of  absolute 
legal  dominion  of  one  over  his  own  property,  and  have  guarded 
it  from  invasion  with  the  most  jealous  care.  Whatever  invades 
this  right  is  a  legal  injury,  whether  damage  ensues  or  not.*  It  is 
a  right,  for  the  violation  of  which  the  law  *^  imports  damage  to 
support  the  right ''  and  courts  of  equity  have  dkoaya  interposed, 
in  a  proper  case,  to  protect  this  right,  without  any  reference  to 
the  question  of  act^ual  damage,  the  motive  which  instigated  the 
party  to  invoke  its  aid,  or  the  benefits  that  he  derives  from  the  act* 
In  such  cases,  the  question  is  not  one  of  damage  on  the  one  hand 
or  benefit  on  the  other,  but  simply  whetlier  a  right  has  been  vio- 
lated by  a  wrongful  act.  These  points  being  established  and  the 
party  himself  being  without  fault  an  injunction  is  never  denied.* 

Sbo.  784.    Damage  defined.—  Damage,  in  its  legal  sense,  isqrnony- 
mous  with  compensation.    Not  necessarily  compensation  for  an 


»  Wood    V.   Waud,   8    Exch.   748 
CroBsley  v.  Liffhtowler,  L.  B..3  Eq.  279 
McKeon  v.  See,  4  Bobt.  (N.  Y.)449 


«  Qoodflon  e.  Biehaidoon,  L.  B.,  9  Ch. 
231, 
*  Hackensaek  Impr.  Com'n  v,  B.  B. 


N.  Y.  800.  Co.,22N.J.  Eq.  94.    When  the  right 

*  Gile  V.  Stevens,  ante ;  Holsman  v,  ia  clear  and  the  iigary  eetabUshed,  an 

Boiling  Springs  Co.,  14   N.  J.    Eq.  injunction  issaes  as  a  matter  of  ooone. 

885.  Dancan  v,  Ha/es,   22  N.  J.  £q.  25 ; 

'  Barnes  «.  Hathom,  54  Me .  124.  Davidson  v.  Isham,  9  id.  186. 
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injury  done  to  another,  but  compensation  for  something  done  by 
another  which  onght  not  to  have  been  done,  or  for  neglecting  to 
do  something  which  ought  to  have  been  done.  It  may  be  said  to 
be  a  complex  term,  which  imports  both  injury  cmd  compensation. 
That  is,  legal  injury,  and  compensation  measured  by  the  law.  Its 
usual  signification  as  a  legal  term  is  the  measure  of  compensation 
which  should  be  given  by  one  to  another  for  something  done  or 
omitted  to  be  done,  which  it  was  the  legal  duty  of  the  person 
giving  it  to  do,  or  not  to  do.  It  can  only  be  efScacious,  compen- 
sably,  when  it  can  be  fairly  applied  as  a  true  and  just  measure  of 
the  injary  done.  If  the  injury  to  which  it  is  applied  is  not  sus- 
ceptible of  pecuniary  estimation,  it  can  in  no  just  sense  be  said  to 
be  a  compensation  for  the  injury,  unless  it  operates  to  prevent  the 
wrong  and  tends  to  place  the  parties  in  st(itu  qtio.  This  is  seldom 
accomplished  in  a  case  of  mere  injury  to  a  right,  therefore,  courts 
of  equity,  while  they  sometimes  require  that  the  rights  of  the 
parties  shall  be  settled  at  law  before  invoking  their  aid  to  stop  the 
wrong,  do  not  regard  the  smallness  of  the  damage  given,  or  even 
the  fact  that  no  damage  at  all  is  given,  as  decisive  of  the  question 
whether  their  interposition  should  be  exercised  or  withheld,  but 
simply  whether  the  right  and  its  invasion  have  been  established. 
If  so,  the  question  then  arising  is,  are  the  damages  given  such  as 
will  afford  adequate  redress  for  the  wrong,  and  protection  against 
its  repetition?  It  will,  therefore,  at  once  be  seen  that  if  the  right 
is  established,  and  no  damages  given,  or  if  only  merely  nominal 
damages  are  given,  the  adequacy  of  the  legal  remedy  has  failed,  and 
the  very  best  reason  is  furnished  for  equitable  interference.'    But 

>  CloweBV.  Potteries,  etc.,  Co.,L.  R.,  In  Webber  «.  Gage,  89  N.  H.  182, 

8  Ch.  125;  Wood  z/.  SatcUffe,  8  Eng.  the  court  held,  that  in  aU  cases  where 

Law  &  Eq.  222  ;  People  v.  Third  Ave.  the  injary  is  irreparable  and  not  ade- 

R.  R.  Co.,  45  Barb.  (N.  Y.)  68.  quately  compensable  in  damages,  or 

In  Reid  v,  Qifford,  Hopkins*  Ch.  (N.  is  such  as  in  its  nature  must  occasion  a 

Y.)  416,  which  was  an  action  for  an  constantly  recurring  grievance,  which 

injunction  to  restrain  the  diversion  of  cannot    be   otherwise    prevented,    or 

water,  the  court  held  that,  in  all  cases  where  loss  of  health,  trade,  business 

of  a  mere  ii^ury  to  a  right,  a  court  of  or  the  destruction  of  the  means  of 

equity  would  interfere  by  injunction  subsistence,  or  permanent  injury  to 

without  sendinff  the  party  to  a  court  property  or  substantial  rights  therein 

of  law  to  have  his  right  settled  there,  would  ensue,  or  when  €m  ecuement  or 

and  the  reason  given  by  the  ooart  servitude  is  annexed  to  an  estate,  by 

was,  that  in  the  case  of  an  interference  grant,  covenant  or  otherwise,  a  court 

with  a  right,  a  court  of  law  could  not  of  equity  wiU  interfere  in  furtherance 

afford  adequate  redress.  of   violated   justice  and  the  vMated 

114 
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upon  the  other  hand  if  the  right  is  established  and  large  damages 

are  given,  which  are  a  fair  and  adequate  compensation  for  the 
injury,  the  adequacy  of  the  legal  remedy  is  established,  and  a 

righUof  the  party  or  to  protect  tA«  diM  oeedlnpi  reffnlar  In  form,  bat  where 
and  quiei  enjoyment  of  the  eaeemerU  it  app^ued  oy  extrinsic  evidence  th&t 
against  eneroachment.  the  coznmlBsioners  only  awarded  on^ 

In  Webb  v.  Portland  Manafactarinff  dollar  damages,  for  lands  worth  htfUe 
Co.,  8 Sum. (U.S.)  189, Story, J., placed  dollars.  Bat  where  the  ri^ht  or  its 
equitable  interference  against  the  in-  violation  is  doubtful,  equity  wiU  not 
fringement  of  rights  incident  to  an  enjoin  until  the  questions  have  be» 
estate,  where  no  actual  damage  settled,  but  will  leave  the  defendant 
ensued,  upon  the  broad  ground  of  to  go  on  at  his  peril  But  the  jadg- 
protection  to  rights,  for  the  evil  action  ment  in  this  case  was  reversed  on  the 
of  which  no  adequate  redress  could  ground  that  the  plaintiff  was  not  eo- 
ever  be  had  at  law,  and  he  quoted  titled  to  any  damages.  35  N.  T.  873. 
with  approbation  the  saying  of  Lord  Upon  the  proposition  to  which  the 
Holt  in  Ashby  v.  White,  1  Ld.  Raym.  case  was  cited,  see,  also.  Wilder  r. 
988,  that  **  for  every  injury  to  a  right,  Strickland,  2  Jones  Eq.  (N.  C.)  SS6; 
the  law  imports  damage  to  support  the  Dumesnil  v.  Dupont,  18  B.  Mon.  (Kj.) 
right."    See  page  838,  ante. .  800 ;  Laughlin  v.  Lamasco.  6  Ind.  233; 

And  it  may  be  safely  asserted,  that     Cunningham  v.  Rice,  28  Ga.  30. 
this  is  the  uniform  doctrine   of  the        In  Califomia  in  the  case  of  Weimer 
courts  in  all  cases  for  injuries  to  a     v.  Lowery,  11  Cal.  104,  where  the  de- 
right,  where  the  riaht  and  the  injury     f  endant  dug  a  ditch  through  the  plaint- 
are  clearly  established.  iff's  hmd  before  the  pUdntiff    came 

In  Basse tt  v.  Company,  47  N.  H.  249,     into   possession  and  without  his  cod- 
the  plaintiff  brought  his  bill  to  restrain     sent,  and  it  appearing  that  the  ditch 
the  defendants  from  flooding  his  land    interfered  with  the  comfortable  enjoy- 
by  means  of  a  mill-dam.   The  land  in-     ment  of    the  property,  the  nuisance 
jured  was  swamp  land,  and  unfit  for    was    abated    by    mandatory    injunc- 
the     purposes    of     cultivation.      He    tion.     See,  also,  Bensley  v.  Moontain 
brought  his  action  at  law  which  was     Lake   Co.,  13  Cal.  806,  for  instances 
tried  six  times  ;  four  times  without  an     where  injunction  will  issue  when  corn- 
agreement  of  the  jury,  one  with  a  ver-     pensable  in  damages,  but  the  party  in- 
dict for  the  plaintiff  for  on«  c^n<  dam-    nicting  the  injury  is  insolvent.    Also, 
ages,  and  the  last  time  with  a  verdict     United  States  v,  Parrott,  1  McAlL  C. 
for  the  defendant;  upon  application    C.  (Cal.)  271 ;  Qause  v.  Perkins,  8  Janes' 
for  an  injunction,  the  court  recognized    Eq.  (N.  C.)  177  ;  Thomas  v,  James,  33 
the  broad  doctrine  that,  for  an  injury    Ala.  7^^  ;  James  v,  Dixon,  20  Mo.  79. 
to  a  right,  however  small  the  injury.        In  Tuolumne  Water  Co.  v.  Chapman, 
or  even  though  there  was  no  real  in-    8  Cal.  892,  it  was  held  that  the  oontin- 
jury,  the  plaintiff  would  be  entitled    uous  diversion  of  a  water-course  is  such 
to  an  injunction  ;  but  in  tliat  case  it    a  case  of  irreparable  injury  as  equity 
was  refused,  because  the  plaintiff  by  ac-    will  enioin.    See  Milhau  v.  Sharp,  iS 
quiescence  had  estopped  himself  from    Barb.  (N.  Y.)228,  for  instances  of  irre- 
asklng  equitable  interference.     From    parable   mischief.      Also    Roman   r. 
the  reasoning  of  the  court  it  Is  evi-    strauss,  10  Md.  89,  where  a  person  was 
dent  that  except  for  the  misconduct  of    enjoined  from  erecting  a  oullding  so 
the  plaintiff,  he  would  have  had  an  in-    as  to  injure  the  plaintiff's  right  of  way. 
junction.  See,  also,  Sprague  v,  Rhodes,  4  R.  L 

That  the  courts  regard  the  question  801,  where  the  question  arose  in  refer- 
of  rights  as  superior  to  the  question  of  ence  to  an  injury  to  a  watei>cour8e. 
damages  is  evident  from  all  the  cases.  Also  Ramsay  v.  Chandler,  8  Oal.  90,* 
Thus  in  Baldwin  v.  Buffalo,  29  Barb.  Middleton  v.  Franklin,  id.  288 ;  C«n- 
(N.  Y.)  896,  the  court  restrained  the  tral  Bridge  v.  Lowell, 4  Gray  (Biaas), 
defendant  by  ptfrpe^tzo^  injunction  from  474;  Green  v,  Oakes,  17  BL  349; 
entering  upon  the  lands  of  the  plaint-  Walker  v,  Shepardson,  2  Wis,  884. 
iff  and  taking  possession  thereof,  and  In  Com.  v,  Pittsburgh  R.  R.  Co.,  34 
opening  and  grading  a  street  by  pro-    Penn.  St.  169,  the  defendant  was  r&- 
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court  of  eqoily  will  not  interfere,  unleBB  the  injury  is  still  going 
on,  and  it  is  apparent  that  a  multitude  of  suits  would  be  the 
result.* 

Sbo.  785.  Right  need  not  be  first  settled  at  law.  —  It  is  not  necessary 
that  the  right  should  first  be  established  at  law,  as,  if  the  right  is 
clear  and  its  violation  established,  an  injunction  will  be  granted, 
if  the  nature  of  the  injury  is  such  as  would  warrant  an  injunction 
after  verdict.'    But  an  issue  may  be  made  to  a  jury  by  either 

Btndned  from  encroaching  upon  a  ca-  equity  would  interfere  by  injunction 

nal  belonging  to  the  State,  contrary  to  in  all  cases  of  private  nuisance  where 

its  authority,  without  reference  to  the  it  operated  as  a  continuous,  or  often 

question  whether  damage  would  ensue,  recurring  grievance,  irrespective  of  the 

For  instances  of  irreparable    mis-  question  of  damage, 

chief  against  which  equity  will  enjoin  The  ground  of  equitable  interfer- 

see  Works  V.  Junction  R.  B.  Co. ,  5  Mc-  ence  to  restrain  nuisances  to   water 

Liean  (U.  S.),  425,  where  it  was  held  rights  is  well  stated  In  Bumham  v. 

that  it  need  not  be  shown  haw  much  Eempton,  44  N.  H.  78,  which  is  a  well, 

damage  one  would    sustain    from  a  considered  case,  and  one  which  will 

nuisance,  but  that  if  the  right  and  its  repay  careful  examination, 

violation  were  shown,  an  iniunction  See,  also,  Bupley  v,  Welch,  23  Cal. 

would  issue  to  protect  the  right,  upon  452,   which  is  also  a  case  that  was 

the  ground  that  such  an  injury  was  placed  upon  true  grounds.     Also  Par- 

not  capable  of  estimation  in  damages,  rish  v.  Stephens,  1  Oregon,  73. 

So  in  Burden  v.  Stein,  27  Ala.  104,  See  Stein  v.  Burden,  24  Ala.  180,  for 

which  was  an  application  for  an  injunc-  instances  where  recovery  at  law  may 

tion  to  restrain  the  diversion  of  water  be  had  without  proof  of  actual  dam> 

from  a  mill,  it  was  held  a  proper  case  age.    In  the  case  of  the  diversion  of 

for  an  injunction,  the  right  being  clear,  water,  a  recovery  may  be  had  even 

and  its  violation  established,  without  though  there  is  no  mill.  Stein  t^.Ashby, 

reference  to  the  question  of  damage.  24  Ala.  621,  reaffirming  the  doctrine  of 

See,  also,  Clack  v.  White,  2  Swan  Stein  v.  Burden,  ante. 
(Tenn.)>  540,  where  it  was  held  that 

'Parker   v,    Winnipiseogee  Co.,  2  question  as  to  the  complainant's  rights 

Black  (U.  S.),  551 ;  Attomey-C^eneral  the  court  will  entertain  jurisdiction 

V.  Nichol,  16  Ves.  842 ;    The  Fish-  and  decide  and  dispose  of  the  entire 

mongers'  Co.  v.  The  East  India  Co.,  1  litigation.    Carlisle  v.  Cooper,  21  N. 

Dick.  168.  J.  Eq.  576. 

*  Morris  v,  Berkeley,  2  Ves.  Sr.  458.  The  equities  of   the  case  will  of 

In  New  Jerwj  the  rule  is  that,  when  course  always  be  regarded,  and,  if  the 

the  nuisance  is  erected  and  complete,  injury  was  invited  by  the  plaintiff,  for 

it  wiU  not,  except  where  a  continuance  speculative  purposes,  he  can  find  no 

of  it  wiU  work  irreparable  mischief,  aid  at  the  hands  of  a  court  of  equity, 

interpose  by  injunction  until  after  a  but  will  be  left  to  stand  on  his  naked 

verdict  at  law,  especially  when  there  leffal  rights.    Thus  in  a  Michigan  case, 

is  a  complete  and  adequate  remedy  at  Edwaros  v,  Alloues  Mining  Co.,  88 

law.     Attorney-General  v,  Heishon,18  Mich.  46;  81  Am.  Rep.  301,  it  appeared 

N.  J.  Eq.  410,  but,  where  the  right  of  that  the  defendants  at  a  great  ezpeuse 

the  party  applying  is  clearly  estab-  had  erected  a  stamp  mlU,  on  the  banks 

lished,  and  it  clearly  appears  that  the  of  a  creek  which  ran  through  the  plaint- 

injur V  Is  such  in  its  nature  or  extent  IfTs  land  and  in  the  operations  of  the 

as  calls  for  interference  by  injunction  mill    large    quantities  of   sand  were 

if  the  facts  do  not  raise  any  serious  carried  down  the  creek  and  deposited 
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party,  or  the  court  may  direct  it  of  its  own  motion.*  When  the 
right  has  not  been  first  established  in  a  court  of  law,  the  plaintiff 
must  show  that  he  has  sustained,  or  will  sustain,  such  a  substantial 
injury  by  the  acts  of  the  defendant  as  would  entitle  him  to  some 

damages  in  an  action  at  law,  although  his  failure  to  recover 

upon  the  bottom  lands,  the  plaintllfB  born,  45  N.  H.  169  ;  Cockey  v.  GarroU, 

amonff  the  rest,  and  it  also  appeared  4  Md.  Ch.  844 ;   Nioodemns  v,  Xico- 

that  this  result  could  not  be  remedied,  demus,  41  Md.  529 ;  Buigeae  v,  Kattle- 

The  mill  was  erected  in  1874,  and  the  man,  41  Mo.  480 ;  Owen  v.  Ford,  49 

injurious    results    commenced    some  id.  436 ;  Morris,  etc.,  Co.  v.  Central  B. 

time  before  the  plaintiff  purchased  the  IL  Co.,  16  N.  J.   Eq.  419;  Pettibone 

land  alleged  in  the  bill  to  be  affected  v.  La  Crosse,  etc,  R.  R.  Co.,  14  Wis. 

thereby.     A  year  after  the  mill  was  443  ;  Hind  v.  Stephens,  33  Conn.  497 ; 

erected,  the  land  was  not  purchased  Rhodes  v.  Dunbar,  57  Penn.  St.  274 ; 

for  use  or  occupation,  but  as  a  matter  of  Richards'   Appeal,  id.    105;    Harkin- 

speculation,  "and,"  as  the  court  say  son's  Appeal,  78  id.  196;  21  Am.  Rep. 

"  apparently  under  an  expectation  of  9;  State  v.   Judge,    16  Ia.  Ann.  233; 

being  able  to  compel  the  defendant  to  Qoodell  «.  Lassen,  69  lU.  145." 

buy  it  at  a  large  advance  on  the  pur-  In  Enfield  ToU   Bridge  Co.  «.  Con. 

chase-price."    The  land  was  offered  to  necticut      River    Co.,    7    Conn.    50, 

the  defendants  before  this  suit    was  Hoshbr,  C.  J.,  very  pertinent! j^  said : 

brought,  but  no  price  was  put  upon  it,  "An  injunction  is  not  eat  dd>Uo  jumUHo, 

but  upon  the  trial  by  witnesses,  was  for  an  injury  threatened  or  done  to 

from  three  to  five  times  what   the  the  estate  or  rights  of  a  person  ;  bat 

plaintiff  paid  for  it.    An  injunction  the  granting   "  it  must  always  rest  in 

was  refused  upon  the  g^und  that  he  sound  discretion  goMrned  hy  the  nature 

had  an  adequate  rem^y  at  law,  and  <^^<»u«."  See,  also,  Roberts  v.  Andar- 

that  the  case  presented  no  such  equities  son,  2  Johns.  Ch.  (N.  Y.)  202. 

in  the  plaintiff  as  entitled  him  to  inter.  '*  If,"    continues  Hoshbb,  J.,    *'  the 

ference  by  way  of  injunction  to  stop  right  is  not  doubtful,  an  injunction 

the  defendant's  business.    "  There  is  will  always  be  granted  to  secure  the 

no  doubt/'  says  the  court,  "  that  the  enjoyment  of  a  statute  privileee,  of 

operation  of  the  defendant,  whether  which  the  party  i$  in  the  aatvm  po§- 

they  inflict  any  serious  injury  on  the  96S$ion."  Livingston  o.  Van   Ingen,  9 

plaintiff  or  not,  amount  in  effect  to  an  Johns.  (N.  Y.)  507.  The  court  wifi  look 

appropriation  of  that  portion  of  his  to  the  circumstances  of  the  case,  and, 

Property  upon  which   sand   is  being  not  only  must  the  right  be  clear,  but 

eposited,   Ashley  v.  Port  Huron,  35  there  must  also  be  a  well-grounded 

Mich.  296;    Pumpelly  z*.  Green  Bay  complaint  the  &(77ui  >!({««  of  wUdi  must 

Co.,  13  Wall.  (U.  S.)  166  ;  Arimond  v.  be  unouestioned,  or  it  must  be  capable 

Green  Bay  Co. .  31  Wis.  316  ;  Rowe  v.  of  vindication  if  questioned.  Kenton  «. 

Portsmouth,  56  N.  H.  291 ;  Woodward  Railway  Co.,  54  Penn.  St.  401.    The 

V.  Worcester,    121   Mass.   245.    *    *  court  looks  beyond  the  injury  to  the 

An  injunction  is  not  a  process  to  be  consequence  of  their  action,  and  if  fkir 

lightly  ordered    in  any  case.     *    *  redress  can  be  had  at  law,  it  will  not 

In  theory,    its  purpose  is  to  prevent  tie  up  important  industries  by  injune- 

irreparable  miscnief ;  it  stays  an  evil,  tion   unless  the  equities  of  the  case 

the  consequence  of  which  could  not  demand  it.  Vamey  v.  Pope,  60  Me.  192 ; 

be  adequately  compensated  if  it  were  Bosley  v.  McEim,7  H.  ft  J.  (Md.)  468; 

suffered  to  go  on,  Gilbert  v.  Shower.  Sparhawk  v.  Union  Paasenger  R.  R. 

man,  23  lifich.  448  ;  Bemis  v,  Upham,  Co.,  54  Penn.  St.  401. 
13  Pick.  (Mass.)  169  ;  Wason  v.  San- 

1  Crowder  v.  Tinkler,  19  Ves.  617  ;  (Md.)  842 ;  Schneider  v.  Shrubnle,  4 

Humphries    «.    Blevlns,    1    Overton  De  G.  J.  &  S.  52. 
(Tenn.),  36;  Key  v.  Knott,  9G.&  J. 
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damages  there  is  not  dedaiye.'  Bat  an  action  at  law  may  often 
be  BUBtained  when  a  court  of  equity  will  not  grant  relief.'  As 
where  a  party  seeking  the  injunction  has  by  laches^  or  his  own 
acts,  done  that  which  amounts  to  an  equitable  estoppel,  and  thus 
deprived  himself  of  the  right  to  ask  equitable  relief."  As  where 
he  has  encouraged  the  nuisance  and  allowed  the  party  to  go  on 
and  make  heavy  expenditures  under  the  reasonable  belief  that  he 
would  make  no  objections  to  the  exercise  of  the  trade,*  or  where  he 
has  given  the  defendant  a  license  to  do  the  act  complained  of,  and 
has  not  revoked  the  license,  or,  where  the  damages  are  small  and 
the  injury  not  of  a  continuous  or  permanent  nature/ 

Where  a  party  has  slept  upon  his  rights,  as  when  the  nuisance 
has  been  going  on  with  equal  injury,  for  several  years,  an  injunc- 
tion will  generally  not  be  issued  until  the  right  is  established  at 
a  final  hearing. 

Thus,  in  Atlanta  v.  Georgia  B.  R.  Co,^  the  nuisance  had  been 
in  existence'f or  over  twenty  years,  before  the  plaintifib  moved  for 
an  injunction.  The  court  held  that  the  case  presented  no  such 
instance  of  '^  intolerable  nuisance  and  pressing  necessity  "  as  entitled 
a  party  who  had  borne  with  a  nuisance  so  long,  to  a  preliminary 
injunction,  and  left  the  parties  in  stai/\jb  quo  until  a  hearing  could 
be  had  upon  the  merits.  But  a  mere  delay  of  several  months  will 
not  deprive  a  party  of  his  remedy  by  preliminary  injunction, 
when  the  delay  is  satisfactorily  explained.' 

1  ElmhizBt  V.  Spencer,  2  Mac.  &  Q.  *  Wood  v.  Sutcliffe,  8  Eng.  Law  ft 

45.  Bq.  217  ;  2  Sim.  (N.  8.)  169 ;  Rigby  t>. 

*  Parker  V.  Winnipiseogee  Manafac-  Gt.  Western  Railway  Co.,  2  Pa.  50; 

taring  Co.,  2  Black  (U.  S.)»  545.  Attorney-General  o.  Sheffield  Gas  Co., 

'Jones  9.  The  Royal  Canal  Co.,  2  ante. 

Moll.  819;  Tash  v.  Adams,  10  Cush.  *40Ga.  471. 

(Mass.)  252;  Lord  Cawdor  «.  Lewis,  ^  Meigs  v.  Lister,  23  N.  J.  Eq.  199. 

1    Younffe    &    Collier,    427  ;    Whit-  Nor  will  mer^  delay,  unless  it  amounts 

ney  ^.  Union  Ry.,  11  Gray  (Mass.),  to  such  an  acquiescence  as  amounts  to 

859 :  The  case  of  the  Water-course,  2  an  equitable  estoppel,  deprive  a  party 

Eq.  Cases  Abr.  522,  pi.  2  ;  Grey  t/.  R.  of  his  remedy  by  injunction,  although 

R.  Co.,  1  Grant  (Penn.),  412:  Burden  it  is  a  delay  of  several  years.    Carlisle 

V,  Stein,   27  Ala.   104 ;  Attorney-Gen.  «.  Cooper,  21  N.  J.  Eq.  576.    But  if  a 

eral  z/.  Sheffield  Gas  Co.,  19  Eng.  Law  party  has  slept  upon  his  rights,  and 

&  Eq.  637 ;  Williams  et  al.  v.  The  Earl  allowed  another  to  go  on,  from  time  to 

of  Jersej,  Cr.  &  PhiL   92 ;  Short  v.  time,  and  make  large  expenditures  in 

Taylor,  2  Eq.  Cas.  Abr.  522 ;  Nichol-  the  business  oompiuned  of,  without 

son  V.  Hooper,  4  My.  &  Cr.  179.  protest   or   objection,    his    equitable 

^  Tash  V,  Adams,  ante ;    Bankart  o.  rights  are  lost,  and  no  injunction  will 

Houfi^ton,  27  Beav.  425  ;  Williams  v.  be  granted.    Attorney-General  v,  R. 

The  Earl  of  Jersey,  1  Cr.  ft  Ph.  92.  B.  Co. ,  24  N.  J.  Eq.  49. 
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Sbo.  786.   Bqnltjr  «ffl  Uke  €Kcliiiiv«  Jutindiolioii,  wlien.  —  'Hie  juria- 

diction  of  a  court  of  eqnitj  over  cases  of  private  nuisance  is  now 
well  established/  and  in  a  proper  case  for  equitable  interference  it 
will  assume  and  take  jurisdiction  and  give  the  party  all  the  relief 
to  which  he  is  entitied,  even  to  the  settiement  of  damages.*  But, 
in  order  to  entitle  a  party  to  equitable  relief  his  right  must  be 
clear,^  and  the  injury  established,*  as  in  doubtful  cases  the  party 
will  be  turned  over  to  his  l^al  remedy .  *  In  cases  where  the  bill 
shows  that  the  danger  is  imminent,  or  the  injury  if  allowed  to  go 
on  will  be  destructive  to  the  plaintiff's  rights,  the  courts  will  re- 
tain the  injunction  until  after  the  rights  are  settied,  even  though 
they  turn  the  party  over  to  his  remedy  at  law.*  If  the  right  is 
established  at  law,  and  the  remedy  proves  inadequate,  equity  will 
relieve,*  and  in  a  strong  case,  where  the  injury  is  of  a  grievous 
character,  as  injurious  to  health,*  destructive  of  the  comfortable 
enjoyment  of  property,*  or  an  act  which  if  continued  will  operate 
to  destroy  a  substantial  right,  equally  will  interfere  by  injunction 
to  prevent  a  repetition  of  the  nuisance,  even  though  its  use  for 
the  purpose  complained  of  has  stopped  since  tiie  verdict  at  law.'^ 
The  fact  that  the  defendant  has  been  indicted  for  a  nuisance 
and  acquitted  does  not  strip  a  court  of  equity  of  the  power  to 
enjoin  it  Thus  when  the  plaintifi  brought  a  bill  to  restrain  the 
defendant  from  maintaining  a  slaughter-house  near  his  dwelling, 
the  stenches  from  which  were  offensive  and  unwholesome,  it  was 
held  that  the  fact  that  the  defendant  had  been  indicted  and 
acquitted  did  not  deprive  the  plaintiff  of  the  remedy,  but  the  de- 
cree left  the  defendant  at  liberty  to  go  on  with  his  business  in  a 

*  SwAYNK,  J.,  in  Parker  v.  Winne-  *Baoon  v.  Jones,  4  My.  &  Cr.  438; 
piseogeeCo.,2Black(U.S.),  551 ;  Same  Spragne  «.  Steere,  1  AJogoU  (R  I.) 
r.    Worster,  29    N.   H.  433;     Hodg-    247. 

man  v.  Richards,  45  id.  30;  Dover  v.  ''Olmstead  v.  Loomis,  6  Barb.  (N. 

Portsmoath  Br.  Co.,  17  id.  200;  Bam-  Y.)  152.     In  New  York  since  the  Code, 

ham  r.  Kempton,  44  id.  79;  Webber  v.  and  conris  of  law  and  eqoitj  are  pnc- 

Qage,  37  id.  186.  ticallj  amalgamated,  a  party  can  haTe 

*  Bassett  o.  Company,  43  N.  H.  249 ;  his  rights  settled  in  equity,  howsTer 
BenneU  v,  Dennett,  id.  499.  donbtfoL 

«  Shields  o.  Anidt.  4  N.  J.  Eq.  234 ;  •  Attomey4}eneral    «.     Nichol,   16 

Roes  «.  Batler,  19  id.  294;  Dnncan  «.  Vesey,  342. 

Hayes,  22  id.  25.  *  Walter  v .  Selfe,  4  Eng.  Law  &  Eq. 

*  Hackenaack  Impr.  Com'rs  v.  R.  R.  20. 

Co., 22  N.  J.  Eq.  94.  "Peck  e.  Elder,  3  Sandf.   (N.  Y.) 

»  Hilton  V.  The  Earl  of  OranviUe,     126. 
G  A  Ph.  284. 
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proper  manner,  but  enjoining  him  from  having  it  offensive  or 
injurious.* 

Seo.  787.  nie  fiiot  that  «  party  has  «  legal  remedy  not  material.  — 
The  fact  that  the  party  has  a  legal  remedy  is  not  material ;  the 
question  is,  whether,  under  all  the  circumstances  of  the  case,  his  legal 
remedy  is  adequate  to  redress  the  particular  injury  complained  of. 
If  so,  equity  will  not  interfere,  except  in  special  cases.  But  if  the 
legal  remedy  does  not  afford  that  relief  to  which  the  party  in 
equity  and  good  conscience  is  entitled,  the  smallness  of  the 
damage  on  the  one  hand,  or  the  magnitude  or  the  interest  to  be 
affected  on  the  other,  will  not  prevent  the  exercise  of  the 
preventive  power  of  the  court."  Indeed,  it  was  remarked  in  one 
case  by  an  eminent  jurist,  whose  opinions  are  entitled  to  great 
weight :  "  Even  slight  infringements  of  rights,  by  a  large  com- 
pany of  persons,  ought  to  be  watched  with  a  careful  eye,  and 
repressed  with  a  strict  hand  by  a  court  of  equity,  where  it  can 
exercise  jurisdiction."'  It  is  proper  to  say,  that  this  remark,  so 
pregnant  with  justice,  and  so  keenly  cognizant  and  regardful  of 
small  rights,  has  since  been  recognized  by  the  English  courts,  as 
the  correct  embodiment  of  equitable  policy.'  When  the  statute  has 
provided  a  remedy  for  a  party  injuriously  affected  by  a  nuisance 

^Minke  v.  Hopeman,  87  111.  450.  tory  injanction  was   granted  compel- 

^  Knight  Bruce,  in  Attorney-Qene-  ling  the  defendant  to  remove  water- 

ral    «.    The    Sheffield    Gas    Co.,  19  pipes    laid    hy    the  defendant  in  the 

Eng.  Law  &  Eq.  657.      In  Comm.  v.  highway    in    front    of  the  plaintiff's 

Pittsburgh  and  Connellsville  R.  R.  Co.,  premises,  of   which  the  plaintiff  was 

24  Penn.  St.  160,  it  was  held  that  an  the  owner  of  the  fee.    The  court  held 

injunction  will  lie  to  restrain  the  inva-  that  the  fact  that  the  soil  under  the 

sion  of  a  public  right,  without  refer-  highway  was  of  no  value  to  the  plaint- 

ence  to  the  question  of  damage.    In  iff,  and  that  his  motive  in  bringing  his 

such  cases,  wnere  an  individual  or  cor-  bill  was  not  connected  with  the  enjoy- 

poration  claiming  to  act  under  legisla-  ment    of    his    land,  offered  no  reason 

tive    authority  exceed  the    authority  against  granting  the  injunction.    The 

conferred,  the  question  as  to  whether  ground  upon  which  the  court  predi- 

any  actual  damage  will  result  there-  cated  its  action  was,  that  the  defend- 

from  or  not  is  not  involved.     The  is-  ant,  by  layine  the  water-pipes  in  the 

sue  being  found  against  the  defendant  plaintiffs  soil,  had  violated  his  right, 

upon  the  question  of  authority,  a  clear  and   that,  while   the  present  damage 

case  of  the  invasion  of  a  public  right  is  was  nothing,  yet,  if  continued  for  the 

established  which  entitles  the  State  to  statutory  period,  a  servitude  would  be 

an  injunction.  imposed  upon  the    plaintiff's  estate. 

*  In  a  recent  case  in  the  Court   of  Clowes  v.  Staffordshire    R.   R.    Co., 

Chancery  Appeals,  Goodson  v,  Richard-  L.  R.,  8  Ch.  App.  126 ;  Wilts  e.  Swindon 

son,  L.  K.,  9  Ch.  App.  221,  a  manda-  Water- works  Co.,  9  id.  461. 
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or  other  act,  a  court  of  equity  will  not  interpose  bj  injunction/ 
but  will  leave  the  party  to  his  legal  remedy.  Now,  where  an  in- 
diyidoal  or  corporation  is  acting  under  legislative  authority 
constitutionally  conf eired,  whUe  acting  within  its  scope,  can  equitj 
enjoin  the  act,  because  it  is  oppressive!*  But  if  the  act  is  in 
excess  of  the  power  conferred,  or  if  it  is  being  executed  in  a  negli- 
gent or  improper  manner  the  rule  is  otherwise.' 

Sbc.  788.  A  ndMUmjUal  lAgtt  d  pKOpmgtj  mnrt  be  affocted.—  But  it 

should  be  remembered  that^  in  order  to  warrant  the  interposition 
of  a  court  of  equity,  ordinarily,  a  substantial  right  of  property 
must  be  affected  by  the  nuisance,  and  the  injury  be  of  sudi 
character  as  to  support  an  action  at  law.*  Indeed,  while  the  courts 
ordinarily  will  not  require  the  party  to  establish  his  right  at  law 
before  seeking  equitable  relief,  yet  they  do  require  that  he  should 
by  his  bill  show  conclusively  that  a  legal  right  has  been  violated, 
which  would  entitle  him  to  a  verdict  at  law,  and  that  tiie  injarj 
is  of  such  a  character  that  a  court  of  law  could  afford  no  adequate 
redress,  or  it  must  be  a  nuisance  which  seriously  affects  the  com- 
fortable enjoyment  of  property,  as  by  the  exercise  of  a  noisy, 
noxious  trade,*  or  which  is  of  such  a  character,  that  delay  would  be 
destructive  of  material  interests.'  The  bill  must  always  show  the 
nature  and  character  of  the  right  injured,  and  the  nature  and  ex- 
tent of  the  injury  inflicted,  and,  tmless  it  appears  from  the  biU 
that  the  party  would  be  entitled  to  a  verdict  at,  and  that  no 
adequate  redress  could  be  obtained  in,  a  court  of  law,  the  party 
will  be  turned  over  to  his  legal  remedy.* 

Sec.  789  n*  nal  t«t  to  d«taciiiln«  equiubto  nllBC  ~  The  real  ques- 
tion, and  the  real  test  by  which  to  determine  whether  an  injanc- 

>  Spangler's   Appeal,  64  Penn.    St.  peel,  2  W.  N.  C.  (Penn.)  46  ;  Attoner- 
S87;    Betiw    «.    TitasTiUe,  3    Pittsb.  Geneie)  p.  Lomberd  St.  BeUwej,  1  W. 
(Penn.)   434;  Ridge    Avenue  Paasen-  N.  C.  (Penn.)  489. 
gerBeilw&yCo.  V.    Philadelphia,    80  •Clowesv.  PotterieeOo.,  L.  R.,8Ch. 
Leg.  Int.  (Penn.)  14a  See.  alao,  Qrej  v.  125. 

Ohio  &  Penn.  R.  R.  Co. ,  1  Grsnt's  Gee.        *  ClevelAnd  v.  Gu-Ught  Go.,  20  N. 

(Penn.)  412  ;  dark's  Appeal,  62  Penn.  J.    £q.   201 ;    Dennie  v.  Sekhaidt,  3 

St.  447.  Gr.  (Penn.)  89a 

«  Andenieid    v.    Philadelphia    and        *  Wier's  Appeal,  74  Penn.  St.  8S0. 
Reading  R.  R.  Co.,  68  Penn.  St.  876  ;        •  Thehaat  e.  Ganova,   11  Fla.   143; 

Fknst  V.  Paaaenger  R.R  Ca,  3  Phila.  Adams  r.  Midiael,  38  Md.  123 ;  Attor- 

(Penn.)  164.  nej-Geneial  e.  Steward,  20  N.  J.  Eq. 

>  Edgewood  B.  R  Oo.'8  AwMal,  79  415 ;  Roes  v.  BaUer,  19  id.  294;  Dan- 
Penn.  St.  257 ;  Shenandoah  Oo.'s  Ap-  can  r.  Hajee,  22  id.  25. 
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tidn  should  be  granted  or  not  is,  whether,  onder  all  the  circum- 
stances of  the  case,  the  plaintiff  oaght  to  be  required  to  submit  to 
the  injuiy  complained  of .^  In  determining  this  question,  regard 
must  be  had  to  the  nature  of  the  right  and  the  character  of  the 
injury.'  K  the  injuiy  is  an  invasion  of  property  in  the  nature  of 
a  continuing  tresspass^'  orif  it  is  of  such  a  character  that,  if  long 
continued,  a  right  will  be  acquired  as  against  the  plaintifPs  estate, 
to  continue  the  wrong,  and  an  action  at  law  will  not  operate  to 
preyent  a  continuance  of  the  injury,  and  the  plaintiff  has  been 
guilty  of  no  laches^  or  of  such  conduct  as  in  equity  estops  him 
from  seeking  equitable  interference,  there  can  be  no  question  that, 
by  all  the  better  class  of  authorities,  he  is  entitled  to  an  injunction, 
CYen  though  the  damages  are  merely  nominal  in  a  pecuniary  point 
of  view.* 

Seo.  790.  WlM&li\|iiziMtoa ''m«r«ooBV«ni8no«'' wm  be«4olii«d.-- 
It  is  sometimes  said  that "  mere  inconvenience  "  resulting  from  an 
act  does  not  constitute  that  act  a  nuisance.  This  is  not  true  in 
its  largest  sense,  but  is  true  in  a  special  sense.  Where  a  person  by 
an  vmla/vrful  act  deprives  a  person  of  a  mere  convenience,  as 
access  to  his  premises*  or  any  mere  convenience,  that  exists  as  a 
legal  right,  that  act  is,  and  always  has  been  regarded  as  an 
actionable  nuisance,  even  though  of  small  importance.*  But 
the  interference  with  a  mere  convenience  that  the  party  does 

1  Llojd  V.  R.  R.  Co.,  2  D.  J.  &  S.  668 ;  Y.)  176;  Gilbert  «.  Showerman.  23 
Frewin  «.  Lewis,  4  M.  &  G.  255 ;  AU  Mich.  44a  If  the  injoiy  oomplAined 
toraej.Qeneral  v.  Sheffield  Gas  Co.,  19  is  to  an  easement,  the  extent  of  the 
E.  L.  &  K  680 ;  Goodson  e.  Richardson,  right,  as  well  as  the  injury  thereto 
L.  R.,  9  Ch.  App.  221;  Wandsworth  most  be  alleged,  and  if  it  appears  upon 
Board  of  Works  e.  London,  etc.,  R.  R.  the  face  of  the  bill  or  docoments  re- 
Co.,  81  L.  J.  Gh.  854 ;  Walter  e.  Selfe,  ferred  to  that  the  right  is  not  asexten- 
4  Eng.  Law  &  Eq.  20.  The  rule  may  sive  as  claimed,  and  that  as  the  right 
be  said  to  be,  that  equity  will  not  en-  in  fact  exists,  there  is  no  injury  thereto, 
join  a  business,  lawful  jmt  m,  except  a  demurrer  to  the  bill  wiU  be  sus- 
upon  a  clear  showing  of  nuisance  and  ir-  tained.  Hartshorn  e.  South  Reading, 
reparableinjurytherefrom.andinacase  8  Allen  (Mass.),  501. 
where  an  injunction  was  sought  to  re-  '  Mississippi,  etc,  R.  R.  Co.  e.  Ward, 
strain  the  use  of  steam  power  on  the  2  Black  (U.  S.),  486. 
premises  of  an  adjoining  owner,  in  the  ^  Webb  o.  Portland  Manufacturing 
Dusiness  of  steam  dressing  in  such  a  Co.,  8  Sum.  (U.  S.)  189. 
manner  as  to  jar  the  walls,  etc.,  it  not  *  Attorney-General  e.  Boyle,  10  Jur. 
clearly  appearing  that  the  effects  ^.  S.)  809  ;  Daniel  v,  Anderson,  81  L. 
would  be  to  produce  irreparable  injury,  J.  Ch.  610;  Shipley  o.  Caples,  17  Md. 
the  injunction  was  denied.  Goodallv.  179. 
Crofton,  88  Ohio  St. 271.  •Webber e.  Gage,  89  N.  H.  182. 

•  Doellaer  e.  Tynan,  88  How.  Pr.  (N. 
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not  hold  as  a  legal  rights  as  the  hiding  of  a  proB}>ect'  or  the  cutting 
off  of  a  convenient  access  to  his  premises,  that  is  not  an  incident  of 
the  estate,  is  not  a  nuisance.'  Therefore  in  determining  the  qaes^ 
tion  as  to  whether  depriving  a  person  of  a  '^  mere  oonvenienoe  " 
is  a  nuisance  or  not,  regard  must  always  be  had  to  the  right  hj 
which  that  convenience  is  held  or  exercised.  If  it  is  a  legal  ri^i 
incident  to  the  estate,  whether  a  natural  or  acquired  incident,  so 
that  it  is  annexed  to  the  estate  or  legally  vests  in  its  occupant,  an 
interference  therewith  is  a  nuisance,  actionable  at  law,  or  reliev- 
able  in  equity/ 

So,  too,  while  the  diminution  of  the  value  of  property  by  a  lofuy 
fvl  act  will  not  make  the  act  a  nuisance,  yet  mere  diminution  of 
the  value  of  property  from  an  unHavxfvl  act  will  be  sufficient  to 
make  the  act  occasioning  it  a  nuisance.   Therefore,  when  it  is  said 
that  mere  diminution  of  the  value  of  property  does  not  create  a  nui- 
sance, it  is  meant  that  a  person  exercising  an  act  strictly  lawfol,  and 
in  no  sense  a  nuisance,  except  as  it,  by  its  proximity  to  certain  prop- 
erty, renders  that  property  less  valuable  in  market,  cannot  therefore 
be  regarded  as  a  nuisance,*  but  if  the  use  of  property  producing  that 
result  is  in  any  sense  a  nuiBance,  as  by  sending  forth  noxious 
smells,*  smoke,*  noxious  vapors,^  or  by  producing  disagreeable 
noises,*  or  varying  and  agitating  sounds,*  or  is  productive  of  any 
of  the  resalts  fairly  within  the  idea  of  a  nuisance,  diminution  in 
the  value  of  property,  as  a  result  thereof,  is  clearly  an  important 
element  for  which  a  recovery  may  be  had." 

Seo.  791.  Who  may  maintain  a  bUL  — Any  person  injuriously 
affected  by  a  nuisance  who  could  maintain  an  action  at  law  there- 
for can  maintain  a  bill  in  equity  for  au  injunction.  But,  unless 
he  could  maintain  an  action  in  a  court  of  law  he  cannot  except  in 
rare  instances  maintain  a  bill  ^^  therefor ;  in  determining  the  right 

1  Butt  V.  Imperial  Gas  Co.,  L.  B.,  2  »  Dennis «.  Eckhardt,  3  Grant's  Ou. 

Ch:i68.  (Penn)  890. 

*  McGee  «.  R.  R.  Co.,  6  Grant,  116,  *  McKeon  o.  See.  4Robt.  (N.  Y.) 449 ; 
117.  61  N.  Y.  300. 

<  Webber  v.  Gage,  ante.  ^^  Barnes  «.  Hathom,  54   Me.  127 ; 

«  Ross  V.  Butler,  19  N.  J.  Eq.   294.  Thebaut  «.   Canova,     11    Fla.     143; 

•Peck*.  Elder,  SSandf.  (N.Y.)128.  Peck  «.  Elder,  3  Sandf.  (N.  Y.)  126; 

*  Adams  v,  Michael,  38  Md.  125.  Dana  v.  Valentine,  5  Mete  (Mass.)  8. 

*  SaMn  9.  North  Brancepeth  Ck)al        "  Wolcott  «.  Melick,  11  N.  J.  Eq. 
Co.,  31  L.  T.  (N.  S.)  156.  204. 


Eekedies  in  Eqttity.  915 

of  a  party  to  proceed  in  equity  for  redress  by  iuj  unction  against  a 
nuisance,  either  public  or  private,  regard  must  be  had  to  his  right 
to  maintain  an  action  in  a  court  of  law.  Where  several  persons 
are  injured  by  a  common  nuisance,  although  varying  in  degree  but 
having  a  common  effect,  they  may  join  in  a  bill  for  an  injunction, 
but  there  can  be  no  recovery  of  damages.' 

Sec.  792.  Bqidty  wiU  settto  aU  the  rights  of  tli#  partlM  in  certain 

oasM.  ^  When  a  court  of  equity  exercises  original  jurisdiction 
over  a  nuisance,  under  a  bill  brought  for  an  injunction,  it  will 
settle  all  the  right  of  the  parties,  even  to  the  assessment  of  the 
damages  resulting  therefrom.' 

Sbo.  793.  Bqnlty  Jiiri«dlction,  oonoorrent  with  that  of  court  of  law.  — 

The  jurisdiction  of  a  court  of  equity  over  nuisances  is  concurrent 
with  the  jurisdiction  of  a  court  of  law.'  It  will  entertain  com- 
plete jurisdiction  in  a  proper  case,  where  the  bill  and  the  proof 
makes  a  proper  case  for  equitable  relief,  or  will  entertain  a  bill  in 
aid  of  a  court  of  law  when  an  action  to  settle  the  rights  of  the 
parties  is  pending  there,  when  the  biU  shows  such  a  case  of  irre- 
parable mischief  as  makes  it  proper  to  have  the  nuisance  stopped 
until  the  rights  of  the  parties  are  determined.*  This  species  of 
injunction  is  called  interlocutory,  simply  staying  the  nuisance 
during  the  pendency  of  the  litigation,*  and  is  often  issued  as  much 

^  Bndj  V.  Weeks,  3  Barb.   N.  Y.)  court  set  the  ladgment  aside  upon  the 

157  ;  Peck  v.  Elder,  3  Sandf.  (N.   Y. )  groand  that  the  defendant  was  entitled 

126.  toajary  trial,  as  the  action  was  in 

*  Bassett  «.  Company,  43  N.  H.  240 ;  part  for  damages.     See,  also,    Dorr  «. 

Dennett  «.  Dennett,  id.  499.     In  New  DansviUe  Qas-li^ht  Co.,  18   Hun  (N. 

York  when  a  party  claims  an  injunc-  Y.),  375,  in  which  it  was  held  tnat 

tion  to  restrain,  and  also  damages  for  where  such  an  action  is  brought  un- 

a  nuisance,   if  either  party  claims  a  der  the  Code,  for  both  equitable  and 

trial  by  jury  as  to  the  question  of  nui-  legal  relief,  and  the  equitable  relief 

sanoe  and  damages,  it  is  held  to  be  is  denied,  but  the  action  proceeds  for 

error  to  refuse  such  claim.     Thus,  in  damages,  it  must  in  all  respects  be 

Hudson  V.  Caryl,  44  N.  Y.  558,  an  ac-  treated  as  an  action  at  law,  and  a  Jury 

tion  was  commenced  to  recover  dam-  trial  is  a  matter  of  right, 

ages  for  a  nuisance  resulting  from  the  *  Gardner  «.   Newburgh,  2  Johns, 

raising    of   a  dam  and  flooding  the  Ch.  (N.  Y.)  102 ;  Parker  v.  Winnipiseo- 

plaintiff's  land,  and  to  compel  the  de-  gee,  etc.,  Co.,  3  Black  (U.  S.)»  545. 

fendant  to  lower  or  take  away  the  dam  ^Lister  «.  Leather,  8  Jur.  (N.  S.) 

and  not  rebuUd  the  same.     The  de-  433 ;    Blakemore  e.  Canal,   1    M.    & 

fendant  claimed  a  ju^  trial,  but  this  K.  154;  Bacon  t^.  Jones,  4  M.&C.  436; 

was  denied  and  the  pLsiintiff  had  judg-  Baden  «.  Firth.  1  H.  &  M.  573. 

ment  for  damages,  and  "  that  the  dam  *  Farmers'  B.  Co.  v.  Reno  B.  Co.,  53 

be  lowered  so  as  not  to  set  back  the  Penn.   St.    334;   Murdoch's    Case,  3 

water  on  the  plaintiflfs  land."    The  Bland  (Md.),  461. 
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for  the  protection  of  the  rights  of  the  defendaQt  as  of  the 
phuntifL^  They  are  generally  iBsned  only  when  the  right  is  dear, 
the  nuisance  certain,  and  the  injury  immediate  or  irreparable,'  or 
to  prevent  remote  and  contingent  damage  in  certain  cases.' 

Sbo.  794.  P«rp«tiiil,  praUmJaaiy  and  mandatory  iqjQiioliona.  —  Per- 
petual injunctions  are  injunctions  iflBued  after  a  final  determina- 
tion of  the  question  involved,  and  operate  as  a  perpetual  restraint 
upon  all  the  proper  parties  thereto  against  perpetrating  or  repeat- 
ing the  acts  therein  forbidden.^ 

Mandatory  injunctions  are  often  issued  by  the  courts  where  the 
case  renders  that  species  of  injunction  proper,  and  are  in  the  nature 
of  an  order  directing  restoration  of  things  to  their  former  con- 
dition, or  directing  certain  things  to  be  done  which  the  equities 
of  the  case  and  the  legal  rights  of  the  parties  warrant/  Formerly 
the  exercise  of  this  jurisdiction  was  doubted,  but  now  it  is  re- 
garded as  a  well-settled  power  incident  to  a  court  of  equity.' 

>  Harman  a.  Jones,  1  Cr.  &  Ph.  999 ;  Boston,  16  Pick.  (Mass.)  857 ;  Pieroe  tr. 
Morris  &  E.  R.  Go.  v.  Pradden,  SO  N.  New  Orleans,  IS  La.  iLnn.  242  ;  Doiell 
J.  Ba.  580.  V.  Prichard,  L.   B.,  1  Ch.    App.  244; 

*  Mammoth  Vein  Co.'s  Appeal,  54  Goodsona.  Richardson,  9id.l^;  Mar- 
Penn.  St.  188.  tin  v.  Headon,  L.  R.,  2  Kq.  425. 

>  Lowndes  v,  Bettle,  88  L.  J.  Ch.  451 .  In  Attorney-General  r .  Mid  Kent  R 
«  Chapman  v.  Harrison,  4  Rand.  (Va.)  R.  Co.,  L.  R.,  8  Ch.  App.  100.  will  be 

888  ;  High  on  Injanctions,  4.  found  a  rery    fall  statement   of  the 

*  Martyr  9.  Lawrence,  2I>eG.  J.  &S.  considerations  that  operate  to  induce 
261 ;  Gafretson  «.  Cole,  1 H.  &  J.  (Md.)  a  court  of  equity  to  exercise  this 
870.  power.     In  this  case  the  court  held 

*  Mandatory  injunctions  are  orders  that  the  fact  that  a  remedy  existed  at 
issued  out  of  a  court  of  equity  law  by  mandamus  did  not  oust  the 
to  compel  a  party  to  do  or  not  to  do  Jurisdiction  of  the  court,  and  that  the 
that  wnlch  the  obvious  equities  of  the  injury  was  small,  should  not  influeuoe 
case  require.      However  much    this  the  exercise  of  its  power,  but  that,  as 

Sower   may   heretofore     have     been  substantial  justice  required  that  the 

oubted  the  courts    now    exercise  it  defendants  should  conform  to  the  act 

whenever  required  as  a  necessary  in-  under  which  they  derived  authority, 

cident  to  the  power  to  place  the  par-  the  court  would  by  mandatory  oider 

ties  where,  in  equity  and   good    con-  compel   compliance     therewith.      In 

sdence,  they  ought  to  be.    uenbergt>.  Corning  r.  Troy  Iron,  etc.  Factory,  40 

East  India  Co.,  S3  L.  J.  Ch.892 ;  Deere  N.  Y.  191,  a  mandatory  injunction  was 

V.  Guest,  1  Mv.  &  Cr.  516  ;  High  on  In-  issued  to  compel    the   restoration  of 

lUDCtions,  500 ;    Kerr  on  Injunctions,  waters  diverted  from  a  natural  water 

231,  2Sd,  288,  where  the  whole  subject  course  by    an  artificial  channel,  and 

is  ably  and  carefully  reviewed.  Beadel  the  court  placed  the  issue  of  its  man- 

«.  Perry,  L.  R., 8  Eq.  465 ;  Schwoerer  v,  datory  order  upon  the  ground  of  strict 

Boylston  Market,  W  Mass.  285 ;  Buck  right  and  equity  between  the  parties, 

Mtn.  Coal  Co.  v.  Lehigh  Coal  Co.,  50  and  held  that,  while  the  order  woald 

Penn.  St.  91 ;  Rctfers' Machine  Works  operate  disastrously  to  the  defendants, 

V.  R.  R.  Co^  20  N.  J.  Bq.  887 ;  Sean  v.  and  would  be  of  but  litUe  advantage 
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This  power,  however,  is  exercised  with  great  caution,  and  only 
in  instances  where  the  injury  from  a  continuance  of  the  nuisances 
would  be  serious,  or  the  injury  is  of  such  a  character  that  real 
and  substantial  justice  requires  that  the  parties  should  be  put  in 
'*  statu  jwo," 

Sbo.  795.  Against  i^iom  IriUs  shoidd  be  teonglit  —  Bills  for  an  in- 
junction and  for  damages  resulting  therefrom  may  be  brought 
against  any  party  who  is  aiding  or  abetting  therein,  or  who  in 
any  measure  Upholds  the  same,  and  in  determining  who  should 
be  made  parties  thereto,  or  rather  who  mai/  be  made  parties,  ref- 
erence should  be  had  to  the  legal  liability  of  parties,  for  a  bill  in 
equity  to  restrain  a  nuisance  only  lies  against  those  who,  at  law, 
would  be  liable  to  respond  in  damages/ 

Sbo.  796.  Xq|anotioiui  agalnsk  tlirMit«Q«d  niiisa&oes.  —  An  injunction 
will  be  issued  to  prevent  a  creation  of  a  nuisance,  as  well  as  to 
stop  a  naisance  already  created,'  but  in  such  a  case  the  character 
of  the  nuisance  must  be  particularly  set  forth  in  this  bill,  as  well 
as  the  character  of  the  injury  that  will  result  therefrom.'  That 
is,  such  facts  must  be  set  up,  and  with  such  particularity,  as 
clearly  show  that  a  nuisance  will  be  created  by  the  act  sought  to  be 
enjoined,  if  it  is  allowed  to  go  on. ^  But  where  it  is  the  uae  of  a 
structure  in  process  of  erection  that  will  create  the  nuisance,  the 
erection  of  the  structure  will  not  be  enjoined,  but  simply  the  use 

to  the  plalnUffii,  yet,  aa    it  was  the  well  as  legal  right  Cole  Silver  Mining 

riffht  of  the  plaintiffia   to   have   the  Go.  v.  Vinrinia,  eta.  Water  Power  Co., 

wat«r  flow  in  its  natural  channel,  its  1  Sawyer TU.  S.  C.  C.\  685 ;  Camblos  v, 

diversion  was  wrongful  and  its  resto-  Phila.  B.  B.  Co.,  4  Brewster  (Penn.), 

ration  a  matter  of  strict  equitable  as  668. 

1  See  Chapter  on  Bemedies  at  Law.  vent  it  from  becoming  a  nuisance,  as 

'  Cleveland  v.  Citisens'  Qas-light  Ca,  proper  filters,  basins,  etc.,  to  carry  off 

90  N .  J.  Bq.  aOl ;  Wahle «.  Beinbach,  aU  offensive  matter,  and  the  affidavit 

76  111.  S22,  does  not  show  that  it  will  necessarily 

*  Adams  v.  Michael,  88  Md.  125.  be  a  nuisance.      In  such  a  case  the 

*  Thebaut  v,  Canova,  11  Fla.  148.  court  wiU  permit  the  work  to  go  on, 
The  erection  of  a  slaughter-house  and  leaving  the  plaintiff  to  apply  for  an 
abattoir  in  a  dty  wUl  not  be  enjoined  i^Jnnetion  if  the  work  in  net  becomes 
when  the  answer  shows  that  the  de-  a  nuisance  in  spite  of  the  use  of  such 
fendanto  intend  to  supply  it  with  appliances.  Sellers  «.  P«m.  B.  B.  Cow, 
the  most  approved  appliuioes  to  pie-  10  Phila.  (Penn.)  819. 
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of  it  in  the  maimer  complained  of/  Bat  when  the  stmctuie 
itself  will  be  a  nnisance,  as  a  shotting  out  the*  light  and  air  from 
windows  which  the  party  has  a  right  to  have  anobetracted,'  or 
where  it  cats  off  access  to  one's  premises  by  a  way  to  which  the 
party  is  legally  entitled,'  or  when  the  stractnre  can  only  be  osed 
for  the  illegal  porpose  named  in  the  bill,  the  erection  itself 
will  be  enjoined/  Bat  to  entitle  a  party  to  relief  in  sadi  cases, 
a  very  strong  case  mast  be  made  by  the  bill,  and  sastained  by  the 
proof,  as  if,  on  coming  in  of  the  answer,  the  fact  of  contemplated 
noisance  is  fully  denied,  or  if,  npon  the  facts,  there  is  a  reason- 
able doabt  of  the  effect  of  the  erection,  the  injanction  will  be 
denied  antil  the  qaestion  of  naisance  is  determined  by  the  actaal 
use  of  the  property.* 


SBa  797.  wntthawn  Jii»>ho»«  d«nildoDni.lii._Injanction8 
against  threatened  naisanoes  will  seldom  be  granted  except  in 
extreme  cases  where  the  threatened  nse  of  property  is  clearly 
shown  to  be  sach  as  leaves  no  doabt  of  its  injarioas  results.  The 
bill  mast  set  forth  sach  a  state  of  facts  as  leaves  no  room  for 
doabt  npon  the  qaestion  of  nuisance,  for  if  there  is  any  doubt 
upon  that  point,  the  benefit  of  it  will  be  given  to  the  defendant/ 

>  Cleveland «.  Citixens'  Gae-light  Co.,  The  injanction  was  denied.    The  rule 

90  N.  J.  Eq.  901 ;  Attorney-General  v.  generally  adopted  is,  that  in  caae  of 

Steward,  id.  415.  private  nniflanoea,  the  coort  will  exer- 

*  Gwin  V.  Melmothyl  Freem.  (Ohio)  ciBe  its  diBcretion  whether  to  direct  a 
605.  tzial  by  jury,  before  granting  an  in- 

*  Stetron  v.  Faxon,  19  Pick.  147.  junction,   and  this  discretion   is   in- 

*  Cleveland  v.  Citizens'  Ghis-light  finenoed  materially  as  to  the  qaestion 
Co. ,  ante.  whether  there  is  a  reasonable  doabt  as 

*  Attorney-General  v.  Steward,  20  N.  to  the  complainant's  rights.  Carlisle 
J.  Eq.  415  ;  Cleveland  v,  Citiaens'  (Ha-  v.  Cooper,  ante  ;  Shields  v,  Amdt,  4 
light  Co.,  id.  201 ;  Rhodes  v,  Dunbar,  N.  J.  Eq.  284. 

57  Penn.  St  274 ;  Adams  «.  Michael,  •  Adams  o.  Michael,   88  Md.  125 

38  Md.  125  ;  Boss  v.  Butler,  10  N.  J.  Thebaut     «.    Canova,   11    Fla.    143 

Eq.  294;  Duncan  v.  Hayes,  22  id.  25 ;  Qeveland  «.  Gas  Co.,  20  N.  J.  Eq.  201 

Att'y-Gen'l  v.  H.  R.  B.  B.  Co.,  9  N.  J.  Attomey-Genena  «.    Steward,  20  id 

Eq.  526 ;  Woloott    v.  MeUck,  11  id.  415 ;  Woloott  c.  MeUck,  11    id.    204 

204 ;  Babcock  v,  N.  J.  Stock  Yard  Co.,  Davidson  «.  Isham.  9  id.  186  ;  Clark  v 

20  id.  296.     InDurantv.  Williamson,  Lawrence,  6  Jones'  Eq.  (N.    C.)  83 

7  id.  547,  an  application  for  an  injunc-  St.  James'  CSiuich  «.  Arrington,  86  Ala, 

tion  was  made  to  restrain  the  use  of  546 ;  Norwood  v.  Dickev,  18  Ga.  528 . 

steam  engines  in  a  factory  near  the  Wallace  c.  McVey,  6  Ind.  800 ;  Bhodee 

plaintiff*B  dwelling.     It  appeared  that  «.  Dunbar,  57  Penn.  St.  274 ;  Duncan 

an  action  at  law  had  been  broaght  for  c.  Hayes,  22  N.  J.  Eq.  25 ;  Laughlin  «. 

the  same  nuisance,  and  that  the  jury  President,  etc.,  of  Lunasoo,  6  ind.  228; 

had  found  a  verdict  for  the  defendant.  Wilder  «. Strickland,  2  Jones  Bq.(N.  C.) 
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A  mere  allegation  of  great  and  apprehended  danger  is  not  enough, 
facts  mnst  be  stated  that  show  it  so.^ 

The  general  practice  in  reference  to  bills  to  restrain  threatened 
nuisances,  when  the  thing  sought  to  be  restrained  is  a  prtma/acie 
nuisance,  or  when  the  bill  sets  forth  facts  that  leave  no  doubt  that 
the  use  of  property  complained  of  will  be  a  nuisance,  seems  to 
be,  upon  coming  in  of  the  answer  denying  the  nuisance,  to  dis- 
solve the  injunction  and  allow  the  defendant  to  go  on  at  his  peril 
until  the  final  hearing,  when,  if  the  nuisance  is  established,  a  per- 
petual injunction  is  granted.'  But  if  the  bill  seeks  to' enjoin 
the  erection  of  a  building  upon  the  ground  that  its  use  will  be  a 
nuisance,  it  must  be  alleged  in  the  bill  and  proved  upon  the  trial 
that  the  building  itself  will  be  a  nuisance,  and  that  it  can  be 
devoted  to  no  use  except  such  as  will  be  productive  of  such 
results.'  Where  it  appears  that  the  building  can  be  devoted  to 
other  uses  that  are  lawful,  the  erection  of  it  will  not  be  restrained, 
but  its  use  for  the  purposes  set  forth  in  the  bill,  if  clearly  a  nui- 
sance, will  be.* 

386;  Danning  «.  >arora,  40  lU.  481 ;  16  N.  J.  Eq.  419;  Latheran  Charch 
Silliman  c.  Hudson  River  Br.  Co.,  4  v,  Maschop,  10  id.  67 ;  Harrison  v. 
Blatchf.  (U.  S.  G.  G.)  895  ;  Carpenters.  Brooks,  20  Ga.  687. 
Cmnmlngs,  2  Phila.  (Penn.)  74,  In  Damesnil  v.  Dapont,  18  B.  Monr. 
Spencer  o.  Campbell, 9  W.  &  S.  (Penn.)  (Ky.)  800,  an  injunction  was  refused 
32 ;  Lake  View  «.  Letz,  44  111.  81 ;  to  restrain  the  erection  of  a  powder- 
Boss  V.  Butler,  19  N.  J.  Eq.  294 ;  house  in  a  public  place.  But  see 
Branch  Turnpike  Co.  «.  Tuba,  18  Gal.  Wier's  Appeal,  74  Penn.  St.  280. 
190;  Parrish  v,  Stephens,  1  Or.  78;  A  court  of  equity  looks  at  the  mate- 
Brock  V.  Railroad  Co.,  86  Vt.  878 ;  Kirk-  rial  averments  of  a  bill,  and  from  them 
man  V.  Handy,  11  Huniph.(Tenn.}  406;  determines  the  true  character  and 
Begein  v,  Anderson,  28  Ind.  79 ;  Mor-  equitable  rights  of  the  parties.  Mc- 
ris,  etc.,  Co.  v.  Central  Railroad  Co.,  Connel  v.  Gibson,  12  111.  128. 

"  Turnpike  Co.  v,  Yuba,  18  Gal.  190 ;  cock  «.  New  Jersey  Stock  Yard  Co.,  20 

Waldron  v.  Marsh.  6  id.  119;  Adams z/.  id.  296  ;  Dubois  v.  Budlong,  16  Abb. 

Michael,   ante ;    Thebaut  v.  Canova,  Pr.    (N.    Y.)  446 ;    Peck  «.  Elder,  8 

11  Pla.  143  ;  Duncan  «.  Hayes,  22  N.  J.  Sandf.  (N.  Y.)  126 ;  Howard  v.  Lee,  id. 

Eq.  26;  Wolcott  z/.  Melick,  11  id.  204 ;  281;  Butler  v,    Rogers,  9  N.  J.  Eq. 

Ross  V.  Butler,  19  id.  294 ;  Dumesnil  z/.  487. 

Dupont,  18  B.  Monr.  (Ky.)  800 :  Car-  ^  Cleveland  v.  Citizens'  Gas-light  Co., 

penter  v.  Cummings,  2  Phila.  (Penn.)  20  N.  J.  Eq.  201. 

74 ;  Rhodes  v,  Dunbar,  67  Penn.  St.  '  Cleveland  v.  Gas.  Co.,  ante;  Ross 

274.  V.  Butler,  19  N.  J.  Eq.  294  Rhodes  v. 

<  Rhodes  v,  Dunbar,  67  Penn.  St.  274;  Dunbar,  67  Penn.  St.  274  ;  Wier*s  Ap- 

Ross  V.  Butler,  19  K.  J.  Eq.  294 ;  Sel-  peal,  74  id.  280;  Sellers  v.  Pennsylva- 

lers  V.  Pennsylvania  R.  R.  Co.  et  al.,  nla  Railroad  Co.  et  al..  Weekly  Notes 

Weekly  Notes  of  Cases,  vol.  1,  p.  296 ;  of  Gases,  vol.  1,  p.  297 ;  Brightman  v. 

82    Leg.    Intelligencer,    106;    Meigs  Bristol,  66  Me.  426. 
V.    Lister,   26    N.   J.    Eq.  489;   Bab- 
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But  the  mere  fact  that  the  building  ie  to  be  devoted  to  a  use 
that  has  always  proved  a  nuisance  elsewhere  is  by  no  means  con- 
clusive that  it  will  be  a  nuisance  in  the  instance  chai^ged  in  the 
bill.  Therefore,  the  bill  should  set  forth  not  only  the  use  to 
which  the  building  is  to  be  devoted,  but  also  the  manner  in  which 
the  building  is  to  be  used  so  far  as  known  to  the  plaintiff,  in  order 
that  the  court  may  see  whether,  in  the  light  of  human  experience, 
the  particular  use  will  be  injurious.  U  the  answer  denies  the 
nuisance  and  sets  forth  a  peculiar  method  of  use,  the  effects  of 
which  are  unknown,  the  practice  now  seems  to  be,  particularly  in 
Scotland,  and  its  justice  commends  itself  to  all  courts,  to  tem- 
porarily dissolve  the  injunction  and  allow  the  experiment  to  be 
tried  to  determine  whether  an  actual  nuisance  will  result  from 
the  particular  use  in  question.* 

But  if  the  erection  will  be  a  nuisance  of  itself,  as  because  it  is 

>Aniot«.  Brown,  lMaq>h.(Sc.)  289;  itlng  the  blood  and  oflU,  and  as  to  the 

Rhodes  v.  Dunbar,  67  Penn.  St.  274 ;  keeping  of  the  hogs,  restrained  them 

Howard  e.  Lee,  8  Sandf.  (N.  Y.)  281 :  from  keeping  them  more  than  three 

Dubois  V,  Budlong,  15  Abb.   Pr.  (N.  hours  on  their  premises.    The  defend- 

Y.)  445 ;   Alison  «.   Watt,  4  F.  (Sc.)  ants  having  carried,  on  their  business 

1068 ;  Trotter  v.  Famie,  5  W.  S.  (Sc.)  under  this  injanetion  for  a  year,  the 

S49 :  Mutter  v.  Fife,  21  Jur.  (Sc.)  51 ;  injunction  was  again  modified  and  the 

Boss  V,  Butler,  19  N.  J.  Eq.  294  ;  Cleve-  defendants  proceioded  with  their  busi- 

land  V,  Gas-liffht  Co.,  20  id.  201 ;  Sel-  ness  for  another  jear,  when  the  case 

lers  c.  Railroad  Ga  et  al.,  ante.    See  was  brought  to  hearing  on  the  evidenee, 

ante,  54S,  544,  645  and  549.  and  it  then  appearing  to  be  insoffldent 

The  court  will  not  restrain  the  erec-  to  warrant  the  court  to  put  an  end  to 
Hon  of  an  abattoir  in  a  populous  city,  the  defendants'  business  the  cause  was 
which  it  is  proposed  to  erect  upon  an  ordered  to  stand,  with  permis8i<Mi  to 
improved  plan,  unless  the  fact  that  it  either  party  to  apply  for  leave  to  pro- 
will  necessarily  be  a  nuisance  is  estab-  duoe  aaditional  proof,  or  to  be  heard 
lished  by  the  affidavits,  but  will  retain  anew. 

the  bUl  until  the  experiment  is  tried.  In  this  case,  the  defendants  hav^ 

and  it  is  found  from  its  use  whether  it  ing  shown  by  the  evidence  of  scientific 

will  be  a  nuisance  or  not.     Sellers  9.  and  practicaJ  experts,  that  the  matter 

Pennsylvania  R.  R.  Ck>.,  1  W.  N.  C.  eamjAained  of  a»  a  nuieanee  could  be 

(Penn.)  295.    In  Babcock  e.  New  Jer-  remedied,  and  that  they  had  adopted 

sey  Stock  Yards  Co.,  20  N.  J.  Eq.  296,  certain  measures  to  that  end,  and  pro- 

a  biU  was  brought  to  restrain  the  de-  posed  to  adopt  others  a  commissioner 

fendants  from  maintaining  their  stock  was  appointed  by  the  court  to  examine 

yard.upon  the  ground  that  the  stenches  the  promises  and  the  proposed  rome- 

arising  from  the  great  number  of  hogs  dial  measures,  with  power  to  examine 

kept  there,  and  the  length  of  time  they  witnesses  and  report ;  neither  party  to 

were  kept  there,  and  also  to  restndn  offer  anv  testimony,  and  either  party 

them  from  permitting  the  blood  and  having  leave  to  move  for  action  on  the 

ofial  of  the  animals  to  be  deposited  on  report  on  four  days'  notice,  or  nwm 

the  shores  or  in  the  waters  of  the  bay,  like  notice,  for  any  specified  modifica- 

or  on  the  premises.    The  court  having  tion  of  the  injunction.    The  result  of 

found  the  fact  of  nuisance  as  alleged^  this  course  was  as  stated  eupra, 
restrained  the  defendants  as  to  depos- 
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erected  across  a  priyate  way,  or  so  as  to  deprive  the  plaintifi  of 
some  right  or  easement  incident  to  his  estate,  or  in  violation  of 
some  right  incident  to  the  estate  arising  nnder  contract,  the  erec- 
tion itself  will  be  enjoined.  As  when  the  plaintifiPs  grantor,  at 
the  time  of  the  conveyance  of  the  defendant's  estate,  imposed  a 
restriction  npon  his  grantee  against  the  erection  of  buildings  for 
any  purpose  that  would  be  a  nuisance,^  or  against  the  erection  of 
buildings  upon  a  particular  piece  of  ground  whereby  another's 
light  or  prospect  would  be  impaired.' 

Sec.  798.  The  same  oontinned.  ~  Great  care  should  be  observed 
in  drawing  complaints  to  restrain  a  threatened  nuisance,  to  set 
forth  fully  and  particularly  its  nature  and  character.  In  what 
the  nuisance  will  consist,  and  the  knowledge  of  the  plaintiff  as 
to  the  use  in  the  manner  described,  as  well  as  the  nature  and 
character  of  the  injury  that  will  result  to  the  plaintifE  therefrom.* 
These  facts  must  not  rest  upon  belief,  but  upon  the  actual  knowl- 
edge of  the  plaintiff,  which  must  be  stated  in  the  complaint,  as 
well  as  the  source  from  which  it  is  derived.*  A  complaint  resting 
upon  information  and  belief  is  insufficient,  as  the  court  will  give 
the  defendant  the  benefit  of  all  doubt  xmless  the  thing  is  in  its 
nature  a  nuisance,  or  is  9,  prima  facie  nuisance.*  If  it  is  a  use  of 
property  which  may  or  may  not  become  a  nuisance,  according  to 
the  circumstances  and  the  manner  of  its  use,  unless  the  bill  shows 
that  the  use  wiU  be  such  as  to  make  it  a  nuisance,  the  injunction 
will  be  denied  and  the  party  left  to  his  remedy,  when  the  thing, 
by  its  use,  becomes  a  nuisance.' 

But  it  is  generally  good  policy  where  there  are  strong  reasons 
to  believe  that  the  thing  will  be  a  nuisance,,  to  institute  proceed- 
mgs  to  stay  its  progress,  particularly  if  its  erection  involves  large 
expenditures,  as  in  such  cases  the  party  cannot  be  charged  with 

1  Haines  v.Taylor,  2  Ph.  209 ;  Elwell  Attorney-General  v.  Clearer,  18  Vesej, 

o.  Ciowther,  SlBeay.  ie9.  212;   Mayor,  etc.,  z^.  Bolt,  5  id.  129. 

*  Palmer  v.  Paul.  2  L.  J.  Ch.  154 ;  Duncan  v,  Hayes,  22  N.  J.  Eq.  25,  is  a 
N.  E.  By.  Co.  «.  Crossland,  2  J.  &  H.  case  in  which  this  rale  is  very  forcibly 
679.  and  actually  illustrated.    The  danger 

^  Thebaut  v.  Canora,  11  Fla.  148.  must  be  pending  and  imminent,  and 

^  Adams  v.  Michael,  88  Md.  125.  the  injurious  efiect  certain,  and  must 

*  Cleveland  2/.  Citiaens' Gas-light  Co.,  not  rest  on  mere  hypothesis  or  con- 
20N.  J.  Eq.  201.  lecture.    Hough   v.    Doyleetown,    4 

*Bipon«.  Horbart,  1  Cooper,  888;    iBrewst  (Penn.)  888. 
Spencer  «.  Railway  Co.,  8  Sim.  198  ; 
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lachesy  nor  can  acquiescence  in  any  measuree  be  imputed  to  him, 
and  the  diligence  used  by  instituting  the  proceedings,  operating 
as  a  notice  and  protest  against  the  use  of  the  property  in  the 
manner  contemplated,  strengthen  the  plaintifiPs  equities  when  he 
asks  for  an  injunction  after  the  use  of  the  property  actually 
proves  injurious.* 

Seo.  799.  Xi^Jmiotioiui  agiliist  intarCaraiioe  with  oomfortahl*  c^Joymat 
of  property.  —  The  right  to  pure  air  is  a  natural  right  and  is  r^&rded 
as  incident  to  land.  Jts  sensible  pollution  by  the  exercise  of  a 
noxious  trade  whereby  the  comfortable  enjoyment  of  property  is 
diminished,  is  a  nuisance,  against  which  courts  of  equity  will 
always,  in  proper  cases,  give  relief.'  Slight  pollution  or  such 
pollution  thereof  as  is  fairly  incident  to  the  ordinary  use  of  prop- 
erty, are  not  regarded  as  creating  actionable  injuries,*  because 
otherwise  cities  could  not  be  built  or  business  be  carried  on  in 
large  communities,  but  such  interferences  with  its  natural  condi- 
tion as  are  not  fairly  and  reasonably  incident  to  the  ordinary  use 
of  property,  that  render  the  surrounding  property  physically 
uncomfortable  by  reason  of  the  noxious  mixtures  communicated 
to  it,  is  a  nuiaance  for  which  an  action  will  lie  at  law  for  damages, 
and  in  equity  for  an  injunction  and  damages/ 

SbO.  800.  M«r9  InooiiTttiilenoe  retnltliig  from  lawM  act  will  not  be 

•^Joined,  —  The  production  of  mere  inconvenience,  resulting  from 
the  exercise  of  a  trade,  is  not  sufficient  to  constitute  that  trade 
a  nuisance  ;*  neither  is  the  fact  that  it  renders  the  location  lees 

>  Rhodes  v.Danbar,  57  Penn.  St.  274;  ^  Huckenstiae's  Appetl,  70   Penn. 

Boss  V.  Butler,  19  N.  J.  Eq.   204 ;  At-  St.  102  ;  10  Am.  Rep.  669 ;  Tippin;  7. 

torney-Qeneral  v.  Stewart,  20  id.  416.  St.  Helen  Smelting  Co.,  4  B.  &  S.  608. 

When  it  appe&ra  that  the  threatened  *  Barnes   «.  Hathom,   54  Me.  ISi 

nuisance  will  destror  the  very  sub-  Where  the  business  sought  to  be  re- 

stance  and  value  of    the    plaintiff's  strained  is  lawful,   and  can  be  per 

•state,  an  ii^  unction  will  be  granted  ;  formed  without  danger,  although  it 

as  in   this  case  the  obstruction  of  a  may  cause  temporary  inoonyenience ; 

highway  of  a  permanent   character,  it  will  not  be  restruned.  In  Pasaeoger 

Keystone  Bridge  Co.  «.  Summers,  13  R.  R.  Co.  v,  Morris,  8  Phila.  (Penn) 

W.  Va.  476.  804,  the  court  refused  to  restrun  the 

*Tipping«.  St.  Helen  Smeltinff  Co.,  hauling  of   heavy   boilers   o^er  the 

4  B.  ft  S.  608;  Catlin  v.  Valentine,  9  street,  simply  because  it  occsflioned 

Paige's  Ch.  (N.  Y.)  576  ;  Babcoek  «.  inconvenience    to   the    plaintiff  and 

New  Tork  Stock  Tard  Co.,  20  N.  J.  others.     People  must   submit   to  « 

Ba.  296.  reasonable  amount  of  inoonveniesM. 

'  Bmbrey  «.   Owen,  6  Exch.  858;  that  business  may  go  on. 
Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  15  ; 
Ross  e.  Butler,  19  N.  J.  Eq.  294. 
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eligible  as  a  place  of  resideDce  for  people  who  pay  high  rents,  or 
are  of  ^^ dainty  modes  and  habits  of  living;"^  bat  the  injury 
nrnst  be  real  and  substantial,  and  such  as  impairs  the  ordinary  en- 
jojmeni,  physically y  of  the  property  within  its  sphere ;'  not  meas- 
ured by  the  standard  incident  to  a  dainty  and  luxurious  mode  of 
living,  but  according  '^  to  plain  and  simple  modes  and  habits " 
incident  to  persons  of  ordinary  tastes  and  sensibilities.' 

Seo.  801.  Baoli  oaae  vmU  npoa  its  peonllar  olrDiiiiistaiioes.  —  Neces- 
sarily each  case  must  stand  upon  its  own  special  circumstances, 
and  no  definite  rule  can  be  given  that  is  applicable  in  all  cases, 
but  when  an  appreciable  interference  with  the  ordinary  enjoy- 
ment of  property,  physically,  is  clearly  made  out  as  the  result  of 
a  nuisance,  a  court  of  equity  will  never  refuse  to  interfere,  even 
though  the  actual  injury  resulting  to  the  most  injured  is  small, 
while  the  damage  to  the  party  complained  of  will  be  great  by 
having  his  business  stopped.*  Courts  do  not  stop  to  balance  con- 
veniences;^ if  a  substantial  legal  right  is  invaded  by  the  unlawful 
exercise  of  a  trade  or  use  of  property  by  another,  the  smaUness  of 
the  damage  on  the  one  side,  or  its  magnitude  on  the  other,  is  not 
a  fact  ordinarily  of  any  special  weight,  but  if  the  right  and  its 
violation  is  dear,  an  injunction  will  isssue  regardless  of  conse- 
quences.* 

Sbo.  802.  BztfliifiTa&eMorttqpMiilveneMofworlaiiorMfoalarrelas- 
ing  to  6ii4aliL  —  A  person  cannot  go  on  and  build  extensive  works 
and  make  heavy  expenditures  of  money  for  the  exercise  of  a 
trade  or  business  that  will  invade  the  premises  of  another  with 
smoke,  noxious  vapors  or  noisome  smells,  to  an  unwarrantable  or 
unlawful  extent,  and  then,  when  called  upon  to  desist,  turn  around 


1  Roflfl  V.  Bailer,  19  N.  J.  Eq.  294;  ■  Attorney-General  «.  Birmingham, 

Walter  e.  Selfe,  4  Eng.  Law  &  Eq.  20.  4  K.  &  J.  528 ;  AttomeT-General  v, 

*  Cleveland  «.  Citiaens'  Gae-light  Co.,  Coiner  Hatch  Aeylam,  L.  R. ,  4  Ch.  148. 
20  N.  J.  Eq.  201.  *  Webb  v.  Portland  Manafacturinff 

>  W^alter  v,  Selie,  4  Eng.  Law  ft  Eq.  Co.,  3  Sum.  (U.  S.)  189 ;  Reid  v.  Gifford, 

aO.  Hopkins'  Ch.  (N.  Y.)  416 ;  Tipping  e. 

*  Salvin  v.  No.  Branoepeth  Coal  Co.,  St.  Helen  Co.,  4  B.  &  S.  608 ;  Koberte 
81 L.  T.  (N.  S.)  156;  Lumley  v.  Wag-  t>.  aarke,  18  L.  T.  (N.  8.)  49 ;  Lub- 
ner,  1  D.  M.  &  G.  616  :  Attomey.Gen-  oombe  v.  Steere,  17  id.  229. 

enl  V,  Aepinall,  2  M.  &  C.  618. 
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and  clftim  immunity  for  his  trade  or  boflineBSy  on  the  gronnd  ttut 
to  stop  it  woald  involve  him  in  ruin  ;^  nor  that  it  is  a  necefisaiy 
result  of  carrying  on  his  trade  at  all,  and  that  he  has  adopted  the 
most  improved  methods  known  to  science,  or  which  human  skill 
has  devised,'  nor  that  his  trade  is  a  useful  one,*  and  beneficial  to 
the  community^  or  to  the  nation,*  or  that,  by  bringing  a  kige 
number  of  workmen  into  the  neighborhood,  it  has  enhanced  the 
value  of  the  plaintiff's  property,*  for,  although  his  trade  may  be 
a  lawful  one,  and  conducted  wilh  the  highest  regard  to  prodacing 
as  little  injury  as  possible ;  while  it  may  be  that  the  injury  pro- 
duced from  it  is  a  necessary  incident  to  the  exercise  of  the  trade 
at  all,  and  while  to  stop  it  may  be  injurious  to  him,  may  involve 
him  in  ruin  even,  yet  these  facts  cannot  protect  him ;  if  the  plaiutr 
ifiPs  rights  are  clear,  and  the  nuisance  conclusively  established,  his 
works  must  be  stopped,  regardless  of  consequences  to  him,  '^  for 
he  ought  to  have  established  his  trade  in  great  Commons  or  waste 
places,  away  from  great  cities  and  human  habitations."^    Neither 
will  the  fact  that  when  he  erected  his  works  no  houses  were  near, 
but  that  the  plaintiff  has  come  to  his  works,  in  any  measore 
operate  to  protect  him,'  for  he  should  have  taken  the  precaatimi 
to  purchase  enough  of  the  surrounding  property  when  he  built 
his  works,  to  prevent  the  possibility  of  such  results.     By  setting 
up  his  trade  in  the  suburbs  of  a  town,  away  from  human  habita- 
tions, he  could  not  preclude  others  from  coming  there  to  occupy 
their  lands  for  any  of  the  ordinary  or  lawful  purposes  to  which 
they  might  desire  to  devote  it,  and  he,  by  neglecting  to  purchaee 
enough  of  the  surrounding  property  to  protect  him  from  sncb 
contingencies,  must  take  the  consequences  of  his  folly,  and  move 
his  works  still  further  into  uninhabited  districts.' 

>  Attorney^eneral «.  Leeds,  L.  R,  5  *  Res  PnbUca  «.  Caldwell,  1  DtQ* 

Ch.  588 ;  Tipping  «.  St.  Helea  Smelt-  (U.  S.)  150. 

ing  Co.,  4  B.  ft  S.  606 ;  Attome7.een.  •  GUe  v.  Stevens.  18  Gnr.  146  ;FnA- 

eral  t;.  Colney  Hatch  Lonatio  ABjIiim,  eis  «.  Sehoellkopf .  58  N.  T.  153. 

L.  R..  4  Ch.  148.  »  Poynton  v.  Gm.  Rolle's  Abr.  140. 

•  Fletcher  v.  Ryland,  L.  R.,  1  Bx.  «  Rex  v.  Nen,3  C.  &  P.  485 :  Bndy  •• 

^W.  Weeks,  8  Barb.  (N.  Y.)  157 ;  atlin  » 

» Beardmore  v.  TredweU,  7  L.  T.  (N.  Valentine,  9  Paige  (N.  Y.),  575. 

S.)  a07.  t  Brady  e.  Weeks,  8  Barb.  (N.  Y) 

«  Pbynton  v.  Gill,  1  Rolle's  Abr.  140.  157 ;  Catlin  v.  Valentine,  9  Paige  (K 

Y.).  675. 
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Sbo.  803.  IjooMy  to  be  oonslclMrML  —  While,  in  determining  the 
question  of  nuisance,  the  fact  that  the  locality  is  in  a  measure 
given  up  to  noxious  trades  will  not  deprive  a  party  of  his  remedy 
either  at  law  or  in  equity,  against  one  whose  works  are  an  actual  nui- 
sance/ yet,  if  the  locality  is  wholly  or  ppndpally  given  up  to  trades 
of  a  noxious  character,  and  the  plaintiff  has  himself  devoted  a  part  of 
his  premises  to  business  purposes,  which  iu  a  measure  contribute 
to  the  nuisance,  he  cannot,  by  using  a  portion  of  his  building  for  a 
dwelling,  acquire  any  superior  right  over  other  property-owners 
in  the  neighborhood.*  The  locality  is  always  proper  to  be  con- 
sidered as  well  as  the  uses  to  which  it  is  devoted,  but  it  in  no 
measure  operates  as  a  defense,  unless  it  has  been  given  up  to 
noxious  trades  for  the  prescriptive  period,'  nor  then  if  the  owner 
of  the  nuisance  complained  of  has  not  acquired  a  prescriptive 
right  to  carry  on  the  trade  there,  if  it  sensibly,  or  appreciably, 
increases  the  nuisance  existing  in  the  locality/  Neither  does  a 
prescriptive  right  to  carry  on  a  noxious  trade  warrant  an  increase 
of  the  business  so  as  to  increase  the  nuisance/  The  right  is  only 
commensurate  with  the  use,  and  thongh  a  noxious  trade  has  been 
carried  on  for  a  century,  in  a  given  locality,  which  was  productive 
of  no  special  injury,  yet,  if,  by  reason  of  an  increase  of  the  busi- 
ness or  a  change  in  its  character  or  use,  it  comes  to  produce  in- 
jury, becomes  a  nuisance,  the  party  is  liable  for  all  excess  of  injury 
beyond  his  right,  and  equity  to  that  extent  will  enjoin  him.* 

Seo.  804.  Ziftohes  of  a  party  may  deprive  him  of  equitable  relief.  — 

A  party  may,  by  laches^  deprive  himself  of  an  equitable  remedy 
against  a  nuisance.  Thus,  if  a  party  sleeps  on  his  rights  and 
allows  a  nuisance  to  go  on  without  remonstrance  or  rather  without 
taking  measures  either  by  suit  at  law  or  in  equity  to  protect  bis 

>  Clev^nd  v.  Citizens'  Qas-llght  Co. ,  ^  Huckenstine's  Appeal.  70  Penn.  St. 

20 N.  J. %.  201;  McKeon  v.  See,  4  102;  10  Am.   Rep.  669;  Robinson  e. 

Robt.  (N.  Y.)  449  ;  Cramp  v.  Lambert,  Bauffh,  81  Mich.  291. 

L.  R.,  8  Eg.  409 ;  Mulligan  v.  Slias,  12  *  Sankart  v,  Houghton,  27  Beayan, 

Abb.  Pr.  (N.  T.  N.  S  )  259.  426 ;  Lawlor  v.  Potter,  1  Hannay  (N. 

*  Gilbert  e.  Showerman,    28  Mich.  B.),  828;  Tipping  v,  St.  Helen  Smelt- 
448  •  Doellner  o.  Tynan,  88  How.  Pr.  ing  Co.,  4  B.  &  S.  60a 

(N.  Y.)176.  ^Oldaker   v.  Hunt,   19  Bear.  485; 

*  Tipping  D.  St.  Helen  Smelting  Co.,    Robertson  «.  Stewart,  9  G.  &  M^  (C. 
4  B.  &  S.  606  :  Hndkenstine's  Appeal,    &)  ld9. 

70  Penn.  St.  102 ;  10  Am.  Rep.  669. 
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rights,  and  allows  the  party  to  go  on  Tna^Hng  laige  expendituieB 
about  the  business  which  oonstitntes  the  nuisance,  he  will  be  re- 
garded as  guilty  of  such  lachsa  as  to  deprive  Viim  of  equitable 
relief,  particularly  until  the  right  has  first  been  settled  at  law.' 
And  where  the  delay  is  al^  coupled  with  an  acquiescence,  he  will 
be  deprived  of  all  equitable  relief,*  and  may  be  placed  in  a  posi- 
tion where  the  court  will  enjoin  him  from  proceeding  against  the 
nuisance  at  law,'  or  even  to  prevent  the  recovery  of  a  judgment 
obtained  therefor  in  a  court  of  law/ 

Sbo.805.  a  party  may  not  8lMp  upon  his  rigliti.  — a  party  aJSectedbj 
a  nuisance  cannot  sleep  upon  his  rights  and  delay  and  temporize 
and  excuse  himself  upon  the  ground  that  he  expected  some  one 
else,  affected  by  the  nuisance,  to  move  in  the  matter.  It  is  hu 
business  to  protect  and  look  out  for  his  own  rights/  But  the  party 
will  not  be  estopped  from  ultimate  relief  in  a  court  of  equity  by 
mere  delay  after  his  rights  have  been  settled  at  law,  if  he  has  done 
nothing  amounting  to  active  acquiescence  in  the  nuisance/ 

Sbo.  806.  What  amonntu  to  aoqideaoenoe. — As  to  what  constitutes 

an  acquiescence  in  a  nuisance,  to  the  extent  to  deprive  a  person 
of  equitable  relief,  as  well  as  to  constitute  an  equitable  estoppel, 
so  that  a  court  of  equity  will  restrain  a  party  from  proceeding  at  law 
to  recover  damages  arising  from  a  nuisance,  it  may  be  said  that 
mere  delay  for  several  years  in  bringing  an  action  will  not  of  itself 
constitute  an  acquiescence.    Neither  will  an  actual  assent  to  the 

1  CarUale  v.  Cooper,  21  N.  J.  599 ;  «  Tipping^ «.  St  Helen  Smelting  Ox, 

Morris,  etc..  Railroad  Co.  v,  Pmdden,  L.  R.,  1  Ch.  App.  66. 

20  id.  530;  Goodin  v.  Canal   Co.,  18  » Morris  v.  Prodden,  30  N.  J.  »!■ 

Ohio  St  169 ;  Birmingham  Canal  Co.  580  ;  Attomey-Geneial  o.  Bailroi^  Go-. 

V.  Lloyd,  18  Vesey,  515  ;  Pulling  v,  34  id.  «.                                          ^ 

Railroad  Co.,  83  L.  J.  Ch.  505 ;  Marker  •  Meigs  v.  Lister,  25  N.  J.  Bq.  48J; 

V,  Marker,  9  How.  1,  16 ;  Williams  v.  Rochdale  0.  Co.  v.  King,  16  Beav.643; 

Earl  of  Jersey.  Cr.  &  Ph.  93;  Hilton  c.  Jones  v.  Canal  Co..  1  MoUoy,  31«;  Wil- 

The  Earl  of  Granville,  id.  284.  liams  «.  Earl  of  Jersey,  Cr.  &  Ph-  5«; 

« Bankart    «.  Houghton,  37  Beav.  Coles  v,  Sims.  5  D.  M.  &  G.  1 ;  Attor- 

435 .  ney-General  v.  Board  of  Healtli,  2  Jur. 

> Houghton     0.      Bankart,      ante  :  (N.  R)  180;  Ramsden  d.  Dyson,  L.  K>  1 

Hentzz/.  Long  Island  Railroad  Co.,  18  H.   L.    129;   Goldsmid  «.  Tnnbndg© 

Barb.(N.   Y.)  647;  Haines  c.  Taylor,  WeUsCo.,  L.  R.,  ICh.  849;  Bawlinsft 

2  Ph.  209;  Society  v.  Low,   17  N.  J.  Wickham,  8  D.  &  J.  804 ;  Mexboroogh 

Bq.  19  ;  Grey  v,  RaUroad  Co.,  1  Grant's  r.  Bower,  2  L.  T.  205 ;  Northam  B. » 

Cas.  (Penn.)  412 ;  Swaine  «.  Seamens,  R.  Co.  v.  RaUroad  Co.,  1  Ba.  Ga.  ^: 

9  WalL  (U.  S.)  254;  Irvine  v.  Irvine.  Western «.  McDermott,  I*  B.,  SCh. 

id.  618.  App.  72;  Bftrker  «.  RaUnad  Co.,  5  Ba. 

Ca.  401. 
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erection  of  the  nuisance,  and  active  participation  in  its  erection, 
nnless  the  party  had  reason  to  suppose  that  the  erection  woald  be 
a  nuisance.'  But  if  the  thing  or  erection  is,  of  itself,  or  in  the 
use  to  which  it  is  to  be  devoted,  in  its  nature  a  nuisance,  assent 
thereto  or  active  acquiescence  therein  is  such  an  acquiescence  as 
will  deprive  a  party  of  an  equitable  remedy,*  and,  after  the  erec- 
tion is  completed,  and  by  its  use  has  become  a  nuisance,  if  the 
party,  without  taking  measures  to  stop  the  nuisance  by  suit,  allows 
the  owner  to  go  on  and  make  large  additions  thereto,  or  expend 
money  upon  the  same  in  its  repair,  this  will  operate  as  an  equit- 
able estoppel  which  will  warrant  a  court  of  equity  in  restraining 
proceedings  at  law  for  damages  arising  from  the  nuisance.'  But 
in  order  to  constitute  such  an  estoppel  there  must  be  "  wrong  on 
one  side  and  freedom  from  blame  on  the  other."  *  The  acts  of 
the  party  affected  by  the  nuisance  must  have  been  such  as  to  make 
any  attempt  on  his  part  tx>  stop  the  nuisance  or  recover  damages 
therefrom  a  positive  fraud.  Therefore,  the  thing  must,  in  its 
very  nature,  have  been  a  nuisance,  and  of  such  a  character  that 
the  party  assenting  was  charged  with  notice  of  the  full  extent  of 
its  noxioiis  character,  and  the  probable  injury  that  would  arise 
therefrom.*  If  the  thing  was  something  which  might  or  might 
not  become  a  nuisance,  according  to  the  circumstances  of  its  use, 
he  would  not  be  estopped  unless  he  knew  the  precise  method  of 

>  The  aoquieBcence    most  be  sucli  L.  R.,  2 Ch.  App.  478 ;  Gornlnffv.  Troy 

that,  to  allow  the  party  to  proceed  to  Nail,  etc.,  Co.,  84  Barb.  (N.  T.)  485  ; 

recover  damages    for    the   naisance,  40  N.  Y.  191. 

woald  operate  as  a  f  raad  upon  the  de-  '  Qreat  Western  R.  R.  Co.  v.  Oxford, 

fendant.    The  mere  standing  by  and  etc.,  R.  R.  Co.,  8  D.  M.  &  G.  841 ;  Wood 

seeing  the  works  going  on  without  ob-  v.  Satcliffe,  2  Sim.  (N.  S.)  183  ;  8  Eng. 

jection  is  not  sufficient.    The  business  Law&  Eq.  217;  Helms  o.  McFadden,  18 

must  be  such  that,  in  its  yery  nature.  Wis.  191. 

it  is  a  nuisance.     If  it  is  only  a  busi-  '  Attorney-General  v.  R.  R.   Co.,  24 

ness  which  may  or  may  not  become  a  N.  J.  Eq.  49 ,    Hieskell  v.  Gross,  7 

Duisance,  acquiescence  is  no  estoppel.  Phila.  (Penn.)  817. 

Bankart    v,     Houghton,    27    Beav.  ^  Batchelder  9.    Sanborn,  4  Foster 

430;    Meigs  v.  Lister,   25  N.   J.  £a.  (N.   H.),  474.    A  person   who  acts  in 

469 ;  Carlisle,   etc.,  v.    Cooper,  21  id.  ignorance  of  his  rights  will  not  gener- 

599 ;  Hieskell  e.  Gross,  7  Phila.  (Penn.)  ally  be  prejudiced  thereby.    Lewis  v. 

817.    Nor  where  the  erection  is,  in  San  Antonio,  7  Texas,  288 ;  R.  R.   Co. 

fact,  a  nuisance,  if  it  has  been  pro-  z/.  R.  R.  Co.,  3  D.  M.  i  G.  841 ;  Dickson 

ductive  of  no  damage.    Hieskell  v,  v.  Green,  24  Miss.   612;  Calhoun  v. 

Gross,  ante  ;  Haines  o.  Taylor.  2  Ph.  Richardson,  30  Conn.  210;  Mitchell  e. 

209  ;  Greenhaigh  v.  R.  Co.,  8  M.  &  C.  Leavitt,  id.  587. 

784 ;  Rochdale  Canal  Co.  v.  Einflr,  2  *  Johnson  v.  Wyatt,  2  D.  J.  &  S.  18; 

Sim.  (N.  S.)  87;    Stokoe   v.  Singers,  Bankart  v.  Houghton,  27  Beav.  480. 
8  E.  &  B.  31;  CroBsley  v.  Lightowler, 
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its  xmoy.  and  was  fairly  chargeable  witli  notice  of  its  results.'  So 
too  if  the  party  making  the  erection  has  done  or  said  any  thing 
in  reference  to  his  use  of  the  property,  and  its  results  that  has 
misled  the  party,  no  estoppel  can  be  asserted,'  or  if  the  trade  or 
business  has  been  carried  on  in  a  small  way,  without  injurious 
results,  a  neglect  to  remonstrate  against  an  enhugement  of  the 
works  will  not  amount  to  an  estoppel,  unless  the  party  was  fairly 
chargeable  with  knowledge  that  their  use  as  enlai^ed  would  result 
in  an  actual  nuisance.' 

So,  too,  if  the  only  acquiescence  claimed  is  in  allowing  the  parly 
to  go  on  and  make  expenditures  in  his  business,  without  ex- 
penditures in  erections  or  repair  of  the  same,  courts  will  not 
generally  treat  that  as  such  an  acquiescence  as  deprives  a  party  of 
equitable  relief  after  the  right  has  been  determined  at  law/ 

A  party  must  not  sleep  upon  his  rights,  when  such  delay 
operates  as  an  acquiescence  in  a  wrongful  act  injurious  to  him, 
particularly  when,  by  reason  of  such  delay,  the  other  party  goes 
on  and  expends  money  in  his  erections  and  about  his  business 
and  is  thus  subjected  to  loss  that  proper  and  timely  action  on  the 
part  of  the  plaintifE  would  have  prevented.  If  he  does,  when  he 
goes  into  a  court  of  equity  for  relief,  he  will  be  told  that  he  has 
come  too  late,  and  is  without  equitable  relief.* 

Seo.  807.  Xnjnnotkm  after  ▼erdftot  at  law In  this  country,  as  well 

as  in  England,  unless  the  party  has  done  something  to  deprive 

1  Bankart     v,    Houghton,     ante;  in  the  utream.    The  oourt  held  that 

Greenhalgh  v.    R.  Co.,  3  M.   &  C.  he  had  not  been  gaUt^  of  laches  dia- 

784.  entitling  him  to  equitable  reUef . 

*  Davies  «.  Marshall,  10  C.  B.  (N.  S.)  *  Bankart  o.  Houfhton,  ante. 

711 ;  Rawlins  v.  Wickham,  8  D.  &  J.  «  Archbold  v.  Scully,  9  H.  L.  388. 

804.     In  Snow  v.  Williams,  16  Hun,  *  Attorney.aeneral  z/.  R.  R.   Co.,  24 

(N^.  Y.)  468,  the  plaintiff,  who  was  the  N.  J.  Eq.  49  ;  Meigs  v.  Lister.  25  id. 

owner  of  a  farm  through  which  ran  a  489 ;  Williams  9.  &rl  of  Jersey,  Or.& 

natural  stream,  brought  an  action  to  Ph.  93.     But  mere  delay,  so  long  as 

enjoin  the  owners  of  a  cheese  factory  the  parties  remain  in  aCatu  quo,  will 

on  its  banks,  higher  up,  from  empty,  not  deprive  a  party  of  equitable  leliel 

ing  the  whey  from  said  factory  into  Gale  zr.  Abbott,  8  Jur.   (N.   S.)  987; 

the  stream  and  corrupting  the  waters.  Carlisle  v.  Cooper.  31  N.   J.  599;  Hies- 

It  was  shown  that  the  plaintiff  knew,  kell  v.  Gross,  7  Phila.  H'enn.)  317;  8 

when  the  factory  was  built,  of  the  id.    368;    Gordon    v.    R.     R.  Co..  5 

custom  of  such  factories  to  empty  the  Beav.  233.  The  question  aa  to  whetner 

whey  therefrom  into  such  streams,  and  a  delay  long  or  snort  indll   operate  to 

that  he  had  patronized  the  factory  two  estop  an  assertion  of  a  right  depends 

▼ears  before  the  defendants  bought  it,  entirely  upon  what  has  been  done  by 

but  did  not  appear  that  he  knew  that  the   parties,  whether  the  delay  hM 

such  a  disposition  of  the  whey  would  changed  their    stabu.    Aichbold   f . 

sensibly  impair  the  value  of  the  water  ScnUy,  9  H.  L.  888. 
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himself  of  an  equitable  remedy  to  restrain  a  continnooB  nuisance, 
after  the  question  of  nuisance  has  been  determined  in  a  court  of 
law,  an  injunction  will  be  granted  even  though  no  actual  damage 
results  therefrom.^  But  if  the  injury  is  trifling,  and  the  nuisance 
temporary,  and  the  party  has  an  adequate  remedy  at  law,  the 
courts  will  sometimes  refuse  to  interfere,  when  the  inconvenience 
and  damage  resulting  to  the  defendant  will  be  much  greater  by 
its  interference  than  the  injury  to  the  plaintiff  will  be  if  the 
remedy  is  denied.'  But,  if  the  nuisance  is  a  constantly  recurring 
grievance,  the  court  will  interfere,  as  a  matter  of  course,  to  pre- 
vent interminable  Htigation  and  a  multiplicity  of  suits.* 

Seo.  808,  Several  p«noii8  acting  Mparfttaly  may  be  Joined  as  defendants 

in  certain  oaaea.— The  acts  of  several  persons  acting  separately  and 
without  concert,  and  entirely  independent  of  each  other,  may 
together  constitute  a  nuisance,  when  the  acts  of  either  one  alone 
would  not  create  it,  and  such  parties  may  be  joined  as  defendants 
in  a  bill  for  an  injunction/ 

Sec.  809.  Xnatanoea  d  trades  against  which  equity  has  granted  relief.  — 
It  would  be  impossible  to  give  all  the  instances  in  which  courts  of 
equity  have  interfered,  or  refused  to  interfere,  in  cases  of  nui- 
sance. It  is  enough  to  say  that  when  the  right  ib  clear  and 
the  nuisance  established,  a  court  of  equity  will  always  interfere, 
if  the  nuisance  results  from  an  unlawful  act,^  is  continuous  in  its 
nature,*  or  if  only  temporary,  if  it  is  not  adequately  compensable 
in  damages.'  Injunctions  have  been  granted  to  prevent  the 
erection  of  slaughter-houses  in  the  vicinity  of  dwellings,  even 
where  the  neighborhood  had  been  in  a  measure  given  up  to 


Co.,  8  Sum.  (U.  S.)  189 ;  Reid  v.  Gifibrd,  Case  v.  Haight,  8  Wood.  (N.  T.)  632 : 
Hopkins'  Ch.  (N.  Y.)  416  ;  Goodson  t).  Arthur  v.  Case,  1  Paige's  Ch.  (N.  Y.) 
Richardson,  L.  R. ,  9  Ch.    App.  225  ;    447  ;  Belknap  v.  Trimble,   8   id.  577  ; 


Wilts    V,  Water- works  Co..   id.   451:  Corning*.  Troy  Nail,  etc.  Co.,  40  N. 

Bossett  0.  Company,  47  N.  H.  426.  Y.  191  ;  84  Barb.  (N.  Y.)  485. 

« Richards'  Appeal,  57  Penn.  St.  105 ;  «  Thorpe  o.  Brumfitt,  L.  R.,  8  Ch. 

Hnckenstine's  Appeal,  70  id.    102;  10  650. 

Am.  Rep.  669;  Cooke   v,   Forbes,    L.  *  Rochester  v.  Curtiss,  Clarke's  Ch. 

R.  5  Eq.  166.  (N.  Y.)  386. 

>  Satcliffev.  Wood,  8  Eng.  Law  &  *  PolUtt  v.  Long,  68  Barb.  (N.  Y.} 

Eq.  217 ;  Parker  v.  Winnipiseogee  Co.,  20  ;  Coming  v.  Troy  Nail,  etc.,  Co.,  40 

2  Black  (U.  S.),  546 ;  Reid  v.  Gifford,  N.  Y.  191. 

Hopkins'  Ch.  (N.  Y.)  146  ;  PoUitt  v.  *  Reid  v.  Giffiord,  Hopkins'  Ch.  (N. 

Long,  58  Barb.  (N.  Y.)  20 ;  Gaidner  v.  Y.)  146. 
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trades  of  a  noxious  character/  To  prevent  the  continaance 
of  the  bosiness  of  slaughtering  cattle  in  the  vicinity  of  dwellings^ 
even  when  the  slaughter-house  was  erected  before  anj  dwellings 
were  erected  in  the  vicinity.*  To  restrain  the  erection  of  glue 
works ;  *  of  works  for  the  preparation  of  blood  as  an  ingredient 
for  Prussian  blue ;  *  of  melting-houses  and  fat-boiling  establish- 
ments;* bone-boiling  establishments;*  establishments  for  the 
preparation  of  tripe ;  *  for  the  manufacture  of  gas ;  *  cattle- 
yards  ;  *  the  burning  of  bricks  near  dwellings ;  '*  planing  mills 
emitting  dense  volumes  of  smoke; "  potteries ;  '*  the  use  of  min- 
eral coal  as  fuel ;  '*  the  burning  of  lime-kilns ;  ^*  the  maintenance 
of  livery-stables  near  dwellings,  impairing  their  comfort  by  nox- 
ious stenches,  noise  and  drawing  flies  to  the  vicinity ;  ^  a  turpen- 
tine distillery ; "  the  carrying  on  of  noisy  trades  near  a  dwelling 
at  unreasonable  hours,"  or  so  as  to  impair  its  comfortable  enjoy- 
ment ;  ^  or  so  as,  by  agitating  and  varying  sounds  and  motions, 
to  produce  actual  injury  to  property ;  ^®  or  the  performance  of 
brass  bands  in  the  vicinity  of  dwellings,  collecting  crowds  and 
impairing  the  comfortable  enjoyment  of  property ;  **  or  a  regatta 
near  a  dwelling,  collecting  a  crowd  ;^^  or  running  railroad  cars 
near  a  church  on  the  Sabbath,  and  letting  off  steam,  blowing 
the  whistle  and  ringing  the  bell  so  as  to  disturb  divine  worship 
there,  and  injure  the  value  of  the  property  for  church  purposes.** 
The  pollution  of  water,**  so  as  to  impair  its  use  for   domestic 

1  Kelt  V.  Lindsay,  17  F.  C.  (Sc.)  677 ;  >>  CampbeU  v.  Seaman.  2  T.  &  C. 

Dowie  V.  Oliphant.  id.  491.  (N.  Y.)  381 . 

"  Brady  v.  We«kfl»  8  Barb.  (N.  T.)  "  Hutchins  v.  Smith.  63  Barb.  (N. 

157 ;  Catlin  v.  Valentine,  9  Paige's  Gh.  Y.)  253. 

(N.  Y.)  575.  »  Aldrich  v.  Howard,  8  R.  1. 125. 

s  Charity  v.  Riddle.   U  F.  C.    (Sc)  i*  Simpson  o.  Justice, 8  Ired.  £q.  (N. 

237.  C).  115. 

*  Jamieeon  v,  Hillcoats,  12  F.  C.  (Sc.)  ^^  Dennis  v.  Eckhaidt,  8  Or.  (Penn.) 
424.  390. 

» Peck  V.  Elder,  3  Sandf .  (N.  Y.)  126. '       »»  BaU  v.  Ray,  L.  R,  8  Ch.  467. 

•  Meigs  V.  Lister,  25  N.  J .  Eq.  489.        "  McEeon  v.  See,  51  N.  Y.  800. 

^  Farquhar  v.  Watson.  17  F.  C.  (Sc.)  •«  Walker  v.  Brewster.  L.  R..  5  Eq.  25; 

692.  Inchbald  v.  Barrington,  L.  R,  4  Ch.  388. 

« Cleveland    v.    Citizens'   Gas-light  '^  Bostock  v.  No.     Staffordshire  R. 

Co.,  20  N.  J.  Eq.  201  ;  Broadbent  v,  R.  Co.,  19  Eng.  Law  &  Eq.  449. 

Imperial  Gas  Co.,  7  D.  G.  M.  &  G.  436.  **  First  Baptist  Church,  etc,  e.  R  R 

•Babcock  v.  N.  J.  Stock  Yard  Co..  Co.,  5  Barb.  (N.  Y.)  79. 

20  N.  J.  Eq.  296.  »  Holsman  v.  Boiling  Spring  Bleach- 

»«Fuselier  v,  Spalding,  2  La.  Ann.  Ine  Co.,  14  N.  J.   Eq.  343  ;  Goldamid 

778;  Walter  f>.  Selfe,  4  Eng.  Law  &  Eq.  e.  Tunbridge  WeUs,  L.  R,  1  Ch.  App, 

20.  349;  Attorney-General  v.   Leeds,  L. 

"  Duncan  v.  Hayes.  22  N.  J.  Eq.  25.  R,  5  Ch.  583 ;  Attomey-Oeiienav.  Bir- 

"  Ross  0.  Butler,  19  N.  J.  Eq.  294.  mingham,  4  K.  &  J.  528. 
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purposes '  or  mannf acturing  purposes,'  or  so  as  to  cause  the  emis- 
sioii  of  noxious  smells/  or  so  as  to  destroy  it  for  the  purpose  of 
f urmshing  it  for  domestic  use,*  or  so  as  to  injure  the  navigability 
of  the  stream,*  or  so  as  to  impair  the  value  of  wharf  property, 
and  in  fact  it  may  be  said  that  a  court  of  equity  has  concurrent 
jurisdiction  with  a  court  of  law  in  all  cases  of  actual  nuisance, 
and  whatever  is  regarded  as  a  legal  nuisance,  producing  injniy 
to  property  or  rights,  will,  in  a  proper  case  for  equitable  relief, 
be  restrained  by  it/  To  enumerate  all  the  special  instances 
would  be  an  endless,  as  well  as  utterly  useless  task,  for  the  fact 
that  a  nuisance  has  been  restrained  in  one  case  furnishes  no 
reason  why  it  should  be  refused  or  granted  in  another,  as  each 
case  must  stand  upon  its  own  facts,  circumstances  and  equities, 
and  no  definite  or  precise  standard  can  be  given.  But  in  all 
cases  where  the  right  is  clear,  the  nuisance  established,  and  there 
is  nothing  in  the  conduct  of  a  party  that  disentitles  him  to  relief, 
and  there  is  not  a  complete  and  perfectly  adequate  remedy  at  law, 
a  party  may  always  apply  to  a  court  of  equity  with  the  fullest 
confidence  of  receiving  all  the  relief  which,  under  the  circum- 
stances of  the  case,  it  can  afford/ 

Beo.  810.  I^JnnotioDB  to  rMtndn  intexfoenoe  with  water  rightg.  —  The 

same  jurisdiction  is  exercised  over  nuisances  relating  to  interferences 
with  rights  to  water,  as  to  other  nuisances,  and  a  court  of  equity  will 
interfere  to  restrain  the  diversion  of  water  from  a  mill,'  or  from  the 

» Veddep  v.  Vedder,  1  Den.  (N.  Y.)  Bckersley,  2  K.   &  J.  264 ;  Wilts  v. 

357 .  Swindon  Water-works  Co. ,  L.  R. ,  9  Ch. 

"  Carhart  v.  Auburn  Oas-light  Co.,  451 ;  Bochdale  Canal  Co.  v.  King,  16 

23  Barb.  (N.  Y.)  297.  Beav.  643;  Gardner  v.  Newburgh,  2 

'  Attorn ey.Qeneral  V.Bradford  Canal  Johns.  Ch.  (N.  Y.)  162;  Lyon  t^.  Mc- 

Co.,  2  L.  R.  Eq.  71 ;  Attomey-Geu'l  «.  Laughlin,  82yt.428  ;  Coming  v,  Troy 

Steward,  20  N.  J.  415 ;  Babcock  9.  N.  Nail,  etc.,  Co.,  34  Barb.  (N.  Y.)  488. 
J.  Stock  Yard  Co.,  20  N.  J.  Eq.  296.  In  Lyon  v.  McLaughlin,  supra,  the 

^  Goldsmid    v,    Tunbridge    WeUs,  court  say  that  in  cases  of  this  charac- 

L.  R.,  1  Ch.  App.  349.  ter  where  the  invasion  of  one's  right 

*  Philadelphia  «.  Glhnartin,  71  Penn.  to  water  is  of  a  wnXinwrnt  nature,  an 
St.  140.  injunction  is  not  only  permUsible  but 

*  Hudson  R.  R.  Co.  v.  Loeb,  7  Robt.  is  the  proper  remedy,  upon  the  ground 
(N.  Y.)  418.  that  the  damages  are  necessarily  of  an 

^  Cleveland  v.  Citizens'  Gas-light  Co.,  Indefinite  nature  and  not  susceptible 

20  N.  J.  Eq.  201.  of  proper  estimation.     Tuolumne  W. 

•Webb  V.  Portland  Manuf.   Co.,  8  Co.  zf. Chapman, 8  Cal.  892. 

Sumner  (U.  S.),  189  :  Reid   v.  Gifford,  But  in  order  to  warrant  an  injnnc- 

Hopkins'Ch.  (N.Y.)  146;  Cott  V.Lewis-  tion  the  interference  with  the  water 

ton  R.  Co.,  86  N.  Y.  217 :  Crooker  v.  must  be  plain  and  sensible,  and  such  as 

Bragg,  10  Wend.  (N.  Y.)  260;  Elwell  clearly  operates  as  an  invasion  of  the 

7/.  Chowther,  81  Beav.  168;  Robinson  plaintiff Vi right.    Shreeve  v.  Voorhees, 

V.  Byron,  1  Bro.  C.  C.  588 ;  Tipping  v.  8  N.  J.  Eq.  2i5. 
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lands  of  another/  or  to  prevent  an  unlawf  al  or  exoeesive  use  of 
water/  or  to  prevent  its  wrongful  detention/  or  to  prevent  ite 
unnatural  and  improper  discharge  upon  lower  lands,*  or  to  pre- 
vent its  being  raised  so  as  to  flood  another's  land,*  or  so  as  to  cut 
ofi  the  drainage  of  his  lands,*  or  so  as  to  destroy  his  welk  or 
springs,'  or  so  as  to  make  his  land  wet  and  spongy,'  or  so  as  to 
cause  water  to  percolate  into  his  ceUar,'  or  so  as  to  impair  the 
quality  of  the  water  for  manufacturing  or  other  purposes,"*  and 
generally,  in  all  cases  where  by  the  use  of  water  a  legal  right  is 
evaded,  which  is  of  a  continuous  nature,  or  threatens  to  be  con- 
tinuous, and  the  injury  is  irreparable,  or  there  is  no  proper  and 
adequate  redress  in  a  court  of  law,  equity  will  interfere  not  only 
to  settle  the  rights,  but  to  restrain  the  wrong,  and  fix  the  dam- 
ages resulting  from  the  nuisance.^^  But  where  there  is  an  ample 
remedy  at  law,  equitable  jurisdiction  will  not  be  exercised  until 
after  verdict." 

Sec.  811.  ftdmicttonji  against  bifaaAm  to  latanl  and  aol^laoant  rapport 
of  landa.— So,  too,  equity  will  restrain  excavations  in  the  adjoin- 
ing soil  of  another  so  as  to  prevent  the  falling  away  of  another's 
soil "  where  no  burdens  that  materially  increase  the  lateral  pres- 
sure have  been  placed  thereon,^^  and  will  interfere  even  where 
buildings  are  standing  upon  the  land  if  it  appears  that  they  do 
not  sensibly  add  to  the  lateral  pressure."    So,  too,  where  land  is 

>  Crocker  v.  Bn^g,  10  Wend.  (N.  Y.)  «  Baasett  «.  Companv,  47  N.  H.  426. 

260;  Bake  of  Buodeagh  z^.  Metropoli-  •  Wilaon  o.  Gitj  of  New  Bedford, 

tED  Board  of  Works.  L.  R,  5  H.  L.  418.  106  Mass.  261 ;  11  Am.  Rep.  353. 

*  But  it  mast  be  alleged  in  the  biU,  ><>  Oarhart  «.  Aubam  Ga».light  Co., 
and  proved  on  the  hearing  that  the  in-  22  Barb.  (N.  T .)  297. 

jury  is  irreparable.     Marble  &  Slate  "  Lyon  «.  McLaoghlin,  32  Vt.  423. 

Co.  «.  Adams  et  al.,  46  Vt.  496  ;  Lyon  **  Laney  v.  Jasper,  89  111.  46.    Bat 

V.  McLaughlin,  82 id.  428 ;  Coe  v.  Win-  because  he  has  a  remedy  at  law  for  a 

nipiseogee  Lake  Co.,  87  N.  H.  255;  nuisance,  he  will  not  necessarilj  be 

Wright  V.  Moore,  38  Ala.  593.    But  denied  an  injunction  to  restrain  its 

contra,  see  Sprague  z/.  Rhodes,  4  B.  I.  continuance.     McGenness  v.  Adriatic 

801.  MUls,  116  Mass.  177. 

»  PoUitt  V.  Long,  68  Barb.  (N.Y.)  20.  »«  Dent  c.  Auction  Mart  Co.,  L.  R.  2 

«  Bemis  v.  Upham,  13  Pick.  (Mass.)  £q.  238 ;   BeU   v.    Reed,  81  Leg.  Int. 

169;     Ballon    v.  Hopklnton,  4  Gray  (Penn.)389. 

(Mass.),  824;  Potier  v.  Burden,  38  Ala.  >«  Richardson  v.   Veimont   Central 
651                                                  .  Railroad  Co.,   25  Vt.   465;    Hant  v. 
»  Robinson  v.  Byron,  1  Bro.  C.  C.  588;  Peake,  Johns.  Ch.  (Sag,)    710 ;  Back- 
White  «.  Forbes,  Walk.  Qiich.)  112.  house  «.  Bonomi,  9  H.  L.  512. 

•  Bassett  «.  Company,  47  N.  H.  426.  "  Stroyan  v.  Enowles.  6  H.  &  N. 
^  Williams  V.  Morland,  2  B.  &  C.  910;  454 ;  Roberts  v,  Haines,  6  B.  &  B .  648. 

Ware  v.  Regents'  Canal  Co., 3  D.  G.  & 
J.  212. 
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directly  or  indirectly  dependent  npon  other  land  for  support  it 
will  prevent  excavations  that  will  cause  that  land  to  subside  so  as 
to  injure  lands  lying  adjoining  thereto.^  But  where  the  soil  has 
been  removed  adjoining  the  lands  of  another,  and  replaced  by  an 
artificial  support,  no  right  exists  for  the  support  of  such  artificial 
structure  or  wall,  and  a  court  of  equity  will  not,  except  where 
the  right  is  given  by  contract,  express  or  implied,  or  by  grant, 
interfere  to  prevent  excavations  in  the  adjoining  soil,  that  threaten 
even  the  destruction  of  such  wall  or  artificial  support,  or  the  build- 
ings erected  thereon.'  So  a  court  of  equity  will  interfere  to  pre- 
vent a  removal  of  minerals  that  will  cause  a  subsidence  of  or 
injury  to  the  surface,*  even  though  there  are  buildings  thereon, 
when  they  do  not  sensibly  increase  the  vertical  pressure,*  unless 
the  right  is  expressly  given  by  deed.*  But  if  the  party  owning 
the  surface  has  erected  buildings  thereon  that  sensibly  increase 
the  pressure,  he  is  not  entitled  to  relief  as  to  them.*  So,  too, 
where  buildings  adjoining  each  other  have  leaned  upon  each  other 
for  support,  for  the  prescriptive  period  to  the  knowledge  of  the 
parties,  either  party  will  be  restrained.^  So  where  honses  have 
been  erected  by  the  same  owner  mutually  dependent  upon  each 
other  for  support,  and  neither  capable  of  standing  without  the 
aid  of  the  other  and  sells  the  houses  to  different  persons,  either 
party  will,  so  long  as  the  walls  are  sufficient  for  that  purpose,  be 
restrained  from  pulling  down  his  house  to  the  injury  of  the  other.* 
But  when  the  houses  or  walls  fall  into  decay  and  cease  to  yield 
proper  support  or  to  be  suitable  for  that  purpose,  the  easement 
ceases.* 

Sbo.  812.  IztfimotioiiB  againit  Interferenoe  with  party-wallfl.  —  So,  tOO, 

equity  will  interfere  to  prevent  any  unreasonable  or  unwarrant- 
able use  of  or  interference  with  party-walls  by  one  owner  to  the 
injury  or  detriment  of  the  other,  where  such  use  or  interference 
weakens  the  wall  or  renders  it  in  any  measure  less  safe  than 

1  Shaw  V,  Thackerah,  L.  B.,  1  C.  P.  •  Morchie  o.  Black,  19  C.  B.  (N.  S.) 

664 ;  Backhoase  v.  Bcmomi,  9  H.  L.  190. 

512 ;   Farraod  «.    MarahaU,  19  Barb.  *  EUiott «.  N.  £.  B.  B.  Co.,  10  H.  L. 

(N.  T.)  380.  888, 

-"  Panton  v.  Holland.  17  Johns.  (N.  T.)  ^  Bichards  o.  Bose,  9  Exch.  218. 

92;  La  Sala«.Holbrook,  4 Paige's Ch.  «  Soffleld  v.   Brown,  83  L.  J.  Gh. 

(N.  T.)169.  249. 

*  Salisbury  v.  Gladstone,  9  H.  L.  702.  •  Partridge  v.  Gilbert,  15  N.  T.  601* 

« Brown  v,  Bobins,  4  H.  &  N.  186. 
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formerly,  or  from  devoting  it  to  a  ufie,  or  making  sach  alterations 
therein  or  additions  thereto  as  conflict  with  the  rights  of  the  other 
owner,  and  as  he  has  no  right  to  make  when  the  damage  so  in- 
flicted is  not  properly  compensable  at  law.^ 

Sec.  813.  Special  franchisM.  —  Equity  will  interfere  to  protect 
special  franchises  conferred  by  the  legislature  or  acquired  by  pre- 
scription, and  will  prevent  individuals  or  corporations  from  doing 
any  act  that  violates  in  any  measure  the  privileges  caused  by  the 
franchiBc.  And  as  such  privileges  are  not  susceptible  of  actual 
valuation  in  money,  and  as  their  value  is  principally  depend- 
ent upon  exclusive  and  uninterrupted  exercise,  courts  will  always 
interfere  by  injunction  for  their  protection,  when  the  act  com- 
plained of  is  an  actual  invasion  or  violation  of  the  rights  covered 
by  the  franchiBc.'  The  right  need  not  be  first  settled  at  law,  as 
the  legislative  grant  is  to  be  respected,  and  the  only  question  is, 
whether  its  provisions  have  been  interfered  with.* 

Seo.  814.  instanoM  of.  —  Thus  the  owner  of  a  f erry,^  a  toll  bridge," 
a  turnpike,'  a  railroad,'  or  any  other  special  franchise,  conferring 
special  privileges  and  franchises,  is  at  all  times  entitled  to  equit- 
able protection,  when  those  special  rights  or  privileges  are  invaded 
by  the  unlawful  act  of  another,  and  a  court  of  equity  will  always 
exercise  jurisdiction  over  such  cases  and  determine  both  the  ques- 
tion  of  right,  invasion  and  damage.' 

Sec.  815.  Natural  franoMa—  —  So,  too,  courts  of  equity  will  always 
exercise  jurisdiction  in  cases  of   natfural  frcmchisey  or  special 

>  Phimps     V,    Bordman,    4    AUen  •  Enfield  Br.  Go.  v.  Hartford  Br.  Co., 

(Mass.),  147.  17  Conn.  40 ;  Charles  River  Br.  Cd  v, 

< Enfield  Bridge  Co.  v,  Hartford  R.  Warren  Br.  Co.,  6  Pick.  (Mass.)  876. 

Co. ,  17  Conn.  462 ;  Lncas  v,  McBlair,  12  *  Ne wboi^gh,  etc ,  Turnpike  v.  MiUer, 

GiU  &  J.  (Md.)l ;  Boston  &  L.  R.  Co.  6  Joims.  Ch.  (N.  Y.)  101 ;  CrotonTura- 

V.  Salem  R.  Co.  2  Qray  (Mass.),  1;  pike  v. Ryder. lid.  611;  Aabum&C. 

McRoberts  v,  Washburne,  10  Minn.  28;  Plank  R.  v.  Dooglaas,  12  Barb.  (N.  T.) 

Livingston  v.  Ogden,  4  Johns.  Ch.  (N.  658. 

Y.)48.  '  N.  T,  &  H.  R.  Co.  v.  42d  St.  R-  R. 

'PiscaUqua    Bridge   Co.   v.    New  Co.,  50  Barb.(N.  Y.)  285  ;  So.  Carolint 

Hampshire,  etc..  7  N.  H.  85.  R.  R  Co.  v.ColumbiaR.  R.  Co.,13  Rich. 

^  McRoberts  V.  Washburne,  10  Minn.  Eg.  889;   Brooklyn  R.  R.  v.   Coney 

28  ;  Beckley  v.  Learn,  8  Oregon,  470 ;  Island  R.  R.  Co.,  86  Barb.  (N.  Y.)  864. 

also,  id.  644  ;  Piatt  v.  Covington  Br.  >  Gates  v,  McDaniel,  2  Stew.  (Ala.) 

Co.,  8  Bash  (Ky.),  81 ;  Broadway  Perry  211 ;  Livingston  v.  Van  Ingen,  9  Johns. 

Co.  r.  Hankey    81  Md.  846.  (N.  Y.)  507. 
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franchifie  acquired  by  long  user.  Thns  the  owner  of  lands  npon 
a  navigable  stream,  whose  title  extends  to  low-water  mark,  is  re- 
garded as  possessed  of  a  fuUural  franchise,  a  special  privilege 
over  that  portion  of  the  stream  covered  by  his  title,  subject  only 
to  the  easement  of  navigation.  By  virtue  of  this  privilege  he 
may  erect  wharves  for  his  own  use  or  for  his  own  profit,  taking 
care  not  to  materially  obstruct  navigation,  and  in  the  exercise  of 
this  right  he  will  be  protected  against  the  unlawful  interference 
of  others  by  injunction/  So,  too,  a  person,  by  long  exercise  of 
the  exclusive  right  of  fishery  in  a  public  river,  may  acquire  a  right 
to  fish  there  of  which  he  cannot  be  deprived,  and  in  the  exercise 
of  which  he  will  be  protected.  So,  too,  on  public  streams,  where 
the  owner  of  the  banks  own  also  the  bed  of  the  stream,  unless 
otherwise  provided  by  special  law,  has  the  exclusive  right  of  fish- 
ing in  that  portion  of  the  river,  and  this  is  a  right  which  a  court 
of  equity  will  protect.* 

Sec.  816.  Bfieot  of  iukwv  dmijbig  aU  the  oqiUtiee  of  the  bOl.  —  Grener- 

ally  when  the  answer  denies  the  nuisance,  and  all  the  equities  of 
the  plaintiffs  bill,  the  court  will  dissolve  the  preliminary  injunc- 
tion,' but  this  is  not  necessarily  the  case,  as  if  the  court  is  satisfied 
that  a  nuisance  is  being,  or  is  likely  to  be,  committed,  which  will 
produce  irreparable  injury  to  the  plaintiff  if  allowed  to  go  on,  and 
which  is  likely  to  be  consummated  before  a  hearing  upon  the 
merits  can  be  had,^  or  if  the  act  complained  of  will  operate  a  total 
or  even  partial  destruction  of  the  plaintiff's  right,'  or  if  the  act, 
if  in  fact  a  nuisance,  will,  if  allowed  to  go  on,  involve  the  defend- 
ant in  serious  pecuniary  loss,  the  court  will  retain  the  injunction 

'  Del.  &  Hud.  Canal  Co.  z/.  Lawrence,  New  v.  Wrifht,    id.  202;Bowenzr. 

9  N.  r.  Sup.  Ct.  (Hun)  168.  HoBkins,  45  id.  183  ;  Edwards  v.  Bank- 

*  Chapman  v,  Oshkoeh  B.  R  Co.,  88  smith,  85  Ga.  218 ;  Johnson  v,  Allen, 

Wis.  630.  id.  252;   Murray  v.  Elston,  28  N.  J. 

»  Finnegan  v,  Lee,  18  How.  Pr.  (N.  Eq.  127;  Peterson  v.  Parriott,  4  W.  Va. 

Y.)  186 ;  Gould  v.  Jacobsohn,  id.  158  ;  42  ;  Flint  v,  Russell,  5  Dill.  (U.  S.  G. 

Manhattan  Gas-light  Co.  v.  Barker,  7  C.)  151. 

Bobt.(N.Y.)  623  ;  Middletownv.  Ron-  ^Blakemore  v.  Glanmorganshire  R. 

doutR.  R,Co.,  43How.   Pr.   (N.   T.)  R.  Co.,  1  M.  &  R.  154  ;  Gordon  v.  R. 

481 ;  Rhea  v,  Forsyth,  87  Penn.  St.  R.  Co.,  5  Beav.  289;  Coker  v,  Birge,  9 

508  ;  Rayle  v,  Indianapolis  R.  R.  Co.,  Ga.  425. 

32  Ind.  259  ;  Connally  v,  Cruger,  40  Ga.  *  Androscoggin  R.  Ca  z/.  R.  R.  Co . , 

259  ;  Winslowt;.  Hudson.  21  N.  J.  Eq.  49  Me.  892;  Smith  v.  Fitzgerald,  24 

172  ;  Tonge  v.  Shepherd,  44  Ala.  315 ;  Ind.  816 ;  Van  Bergen  v.  Van  Bergen^ 

MiUer  V.   McDougall,  44  Miss.  682 ;  8  Johns.  Ch.  (N.  Y.)  282. 
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until  final  hearing  for  the  protection  of  all  parties.^  Bat,  if  the 
nuifiance  is  not  injurious  to  healtb,'  or  does  not  serioufily  impair 
the  use  or  enjoyment  of  property,'  or  is  not  of  a  nature  that  wiD 
operate  as  a  destruction  of  any  of  the  plaintiffs  rights,*  or  if  the 
plaintiff  has  been  guilty  of  Ubohea,^  or  if  the  question  of  nuisance 
is  doubtful  under  all  the  circumstances  set  up  in  the  bill  and 
answer,'  or  the  damage  to  the  defendant  from  the  injunction  will 
be  much  greater  than  the  damage  to  the  plaintiff  by  being  sub- 
jected to  it,  the  practice  is,  to  dissolve  the  injunction  upon  the 
coming  in  of  the  answer  denying  cM  the  equities  of  the  plaintiff's 
bill,^  but  not  where  all  the  equities  of  the  bill  are  not  denied.' 

When  the  answer,  however,  seeks  to  avoid  the  equities  of  the 
bill,  by  setting  up  new  matter,  the  new  matter  will  not  be  re- 
garded upon  the  qnestion  of  dissolution.' 

When  there  is  more  than  one  defendant,  upon  coming  in  of  the 
answer  of  the  one  upon  whom  the  gra/owm&n  of  the  case  lies,  and 
who  is  peculiarly  possessed  of  the  requisite  facts  upon  which  to 
make  answer,  the  court  will  entertain  a  motion  to  dissolve,  even 
though  the  other  defendants  have  not  answered.'* 

Seo.  817.  Thm  retontlon  or  dlaaolatioii  of  the  ix^Jtmotion  upon  oomlng  in 
6t  fiiU  answer,  a  matter  of  discretion.  —  The  retention  or  dissolution  of 

the  injunction  under  such  circumstances  is  a  matter  that  rests  in 
the  sound  discretion  of  the  court,^  and,  if  it  sees  any  proper  reason 

*  Cunningham  v.  Borne  R.  Co.,  27  Ga.        •Pyecroft  v,  Pyecroft,  2  Sm.   &  O. 
499.  396. 

'  Hackensack  Impr.  Com'rs  v,  R.  R.  *  Stockett  v.  Johnson,  dS  La.  Ann  89; 

Co..  23  N.  J.  Eq.  94  ;  Higbee  v.  R.  R.  West  Jersey  R.  R.  Co.  v.  Thomas,  21 N. 

Co.,  20  id.  485.  J.  Eq.  205;  MUwaukee  v.  CSnlliTsn. 

*Thebaat  v.  Canova,  11  Fla.  143;  25  Wis.  666;  Jadson  v.  Hatch,  Sllom, 

Adams  v,  Michael,  38  Md.  125.  491 ;  Sodety  v.  Law,  17  N.  J.  Eq.  19. 

«  Cunningham  r.  Rome  R.  R.  Co.,  27  "  Peterson  v.  Parriott,  4  W.  Va.  43 ; 

Ga.  490;  Wason  v.  Sanborn,  45  N.  H.  Qarrett  v.  Lynch,  44  Ala.  683;   School 

172.  Commissioners    v,    Pntnam.  id.  506; 

•Dana  v.  Valentine,  5  Mete.  (Mass.)  Thompson  v,   McNair,  PhiL  Eq.  (N. 

8 ;  Reid  v,  Gifford.  Hopkins'  Ch.  (N.  Y.)  C.)  121. 

146 ;  Parker  v.  Lake  Co.,  2  Black  (TJ.  "  Edwards  t^.  Banksmiih,a5Ga.  813; 

S.),  545.  Pirmstone  v,  DeCamp,  17  N.  J.  Eq.  309 ; 

•  Barnes  V.  Calhoun,  2  Ired.  (N.  C.)  Orr  v.  Littlefield,  1  W.  &  M.  (U.  a) 
199 ;  Adams  v,  Michael,  ante ;  Cleve-  13.  But  see  Marshman  v,  Gonklin,  17 
land  V,  atisens*  Gas-light  Co.,  20  K.  N.  J.  Eq.  282 ;  also^Morris  Canal,  etc, 
J.  Eq.  201 .  Oa  V.  Faffan,  18  id.  215 ;  and  Sofiem  v. 

'  RigbT  V.  Great  Western R  R.  Co.,  Butler,  Id.  220 ;  Camden,  etc,  R.  R. 
2  Ph.  44 ;  Sanxter  v,  Foster,  Cr.  &Ph.  Co.  v,  Stewart,  id.  489 ;  Drane  v.  Wln- 
80d.  ter,  41  Miss.  517.    In  Maryland  an  in- 
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for  retaining  it^  it  will  do  so  until  final  hearing.'  If  it  appears 
that  the  damage  would  be  great  or  irreparable,  if  the  plaintiff's 
right  to  an  injunction  should  finally  be  established,'  or  that  the 
defendant  is  irresponsible/  or  that  the  peril  to  the  defendant,  in 
point  of  damages,  if  he  should  be  allowed  to  go  on,  would  be 
great,*  the  injunction  will  not  be  dissolved. 

fiut,  except  under  extraordinary  circumstances,  an  injunction 
will  not  be  dissolved,  unless  all  the  equities  of  the  bill  are  fully 
met  and  denied.^  The  fact  that  a  part  are  denied  is  not  sufficient.* 
The  denial  must  also  be  upon  the  knowledge  of  the  defendant, 
a  denial  upon  information  and  belief  is  not  sufficient.*  But  where 
an  injunction  is  illegally  granted,  as  where  it  is  contrary  to  stat- 
ute, it  will  be  dissolved,  summarily,  without  motion  even,*  or  if 
the  facts  set  forth  in  the  bill  are  not  fully  verified  the  injunction 
will  be  dissolved  upon  coming  in  of  the  answer.*  The  fact  that 
the  nuisance  has  been  abated  under  an  order  of  the  court  does  not 
necessarily  afford  a  reason  why  an  injunction  should  not  be  granted 
to  restrain  a  revival  of  the  nuisance.^^    But  generally  where  the 

janction  will  be  dissolved  wbeD  the  479.    Bat  otherwise  when  the  answer 

answer  is  strictly  responsive.    Calvin  is  accompanied  by  affidavits,  and  no 

v.  Warford,   17  Md.  483 ;  Dorsey  v.  affidavits  are  produced  to  support  the 

Bank,   id.   408.    But  in  Calif  ornia  the  bill.  Real  Del.  M.  M. Co.  z/.  Mining  Co., 

rale  is  in  accordance  with  the  text.  28  Cal.  82 ;  Swift  v.  Swift,  18  Ga.  140  ; 

Johnson  v.  Wide  West  M.  Co.,  22  Cal.  West  v.  Roase,  14  id.  715. 

Urick  V.  Black,  17  N.  J.  £q.  189;  filed  swearing  away  all  the  equities  of 

Linton  v.  Denham,  6  Fla.  688 ,' Shricker  the    bill,  the   injunction    under   the 

V,  fHeld,  9  Iowa,  806.     Affidavits  may  Maryland  practice  will  be  dissolved, 

be  used  to  support  either  the  bill  or  Hyde  v.  Ellery,  18  Md.  496  ;  Little  v. 

answer.  Has<»ll  v.  University,  8  Barb.  Marsh,  2  Ired.  Eq.  (N.  C.)  18 ;  Miller  v, 

(N«  Y.)  174  ;  Woodworth  v,  Rogers,  Washburn,  8  id.  161 ;  Deaver  v,  Eller, 

8  W.  &  M.  (U.  S.)  186 ;  University  v,  7  id.  24. 

Oreen,  1  Md.  Dec.  97;  Holt  ?/.  Bank  ^Holdredge  v,   Gwynne,   18  N.  J. 

of  Augusta,  9  Ga.  552.  Eq.  26 ;  Donb  v,  Bumes,  1  Md.  Dec. 

< Johnson   t).    Alien,    86    Ga.   262;  127;      Coffee     v,     Newsom,  8    Ga. 

Spring  V.  Strauss,  8  Bosw.  (N.T.)607  ;  444  ;  Morris,  etc.,  Co.  v.  Jersey  City,  8 

Linton  v,  Denham,  6  Fla.  538.  8tockt.(N.  J.)  18 ;  Ketchens  v,  Howard, 

> Blossoms.  Van  Amringe,  Phil.  Eq.  80  Ga.  981 ;  Smith  v.   Appleton,   19 

(N.C.)188;  Ponder  z/.  Cox,  28  Ga.  805.  Wis.  468;  PoweU  v.  Brown,  22  Q%. 

But  there  must  be  equitv  in  the  bilL  276. 

Smith  V,  Lard,  28  Ga.  685;  Hainey  v.  <Marlatt  v,  Perrine,  17  N.  J.  Eq. 

Jones,  81  id.  111.  49. 

« Hess  t^.  Winder,  84  Cal.  270,  *  Fowler  v.  Roe,  8  Stockt.  (N.  J) 

*  Marlatt  t/.  Perrine,  17  N.  J.  Eq.  49 ;  867;   Holdredge  v,  Gwynne,    18  K. 

Hasterton  v,  Barney,  11  id.  26 ;  Arm-  J.  Eg.  26  ;  Sutherland  v.  Lagro,  eta, 

strong  V.  Sanford,  7  Minn.  49.  Ca,  19  Ind.  192. 

•RandaUv.Morrall,17N.J.Eq.848;  >•  Peek  v.  Elder,  8  Sandf.   (N.  T.) 

State  V.  Northern  R.  R.  Co.,  18  Md.  126. 
198.    But  if  a  subsequent  answer  la 
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caofle  for  the  injunction  has  been  removed,  nnlesB  there  are  spe- 
cial reasons  to  the  contrary,  the  injunction  will  be  dissolved ;  as, 
where  a  railroad  company  is  proceeding  contrary  to  law,  or  in 
excess  of  its  powers,  if  a  subsequent  act  of  the  legislatnre  legal- 
izes its  acts  and  gives  it  the  power  to  do  that  which  the  injunc- 
tion restrains  it  from  doing,  the  injunction  will  be  dissolved  as  a 
matter  of  course,  tmleas  there  still  remains  a  doubt  as  to  the 
extent  of  the  defendant's  right.'  So  where  a  bill  does  not  war- 
rant an  injunction ;  if  an  injunction  lias  been  issued  it  will  be 
dissolved  as  an  improvident  injunction,*  and  for  the  purpose  of 
determining  the  motion,  all  the  allegations  of  the  bill  will  be  re- 
garded as  true.' 

Seo.  818.  TIm  mollvM  of  the  plidntlff  not  nuteriaL --- The  motives  of 
the  plaintiff  in  bringing  his  bill  are  not  open  to  inquiry,  nor  do 
they  have  influence  upon  the  result  The  question  is  wholly  a 
question  of  rights,  and  if  a  legal  right  has  been  violated  the  party 
is  entitled  to  protection,  whatever  may  have  been  his  motives  in 
bringing  his  bill  or  seeking  an  injunction.^  But  the  motives  of 
the  defendant  may  be  inquired  into  if  his  act  is  really  unlawful, 
as,  if  his  act  is  wanton  and  unprovoked,  the  courts  will  r^ard 
that,  not  only  upon  the  question  of  granting  an  injunction,  but 
also  in  the  estimation  of  damages.*  But  before  the  question  of 
motive  can  be  gone  into,  or  at  least  before  it  can  be  allowed  to 
have  any  bearing  upon  the  result,  the  unlawful  character  of  the 
act  complained  of  must  be  established.' 

Seo.  819.   Ii^anctloiui  to  rMtrain  pubUo  rndBanoes  at  the  soit  of  private 

parties.  —  In  cases  of  nuisances  purely  public,  the  proper  remedy 
is  by  bill  in  the  name  of  the  attorney-general,  or  of  the  people, 
instituted  by  him.'  Other  law  oflBcer  of  the  State.  In  those 
States  where  there  is  such  an  officer  as  an  attorney-general,  he 
may  institute  such  proceedings,  but  it  seems  that,  even  in  those 

>  Wetmore  f>.  Law,  84  Barb.  (N.  Y.)  485 ;  Morris,  etc,  R.  B.  G6.  v.  Prad- 

516.  den,  id.  58. 

*  Harrison  v.  McCrary,  86  Ala.  577.  *  Attorney-General  v.  Steward,  21  N. 

'  Ferriere  v,  Schreiber,  16  La.  Ann. 7.  J.  Eq.  840 ;  Higbee  v.  R.  B.  Co.,  ante. 

^Goodson  0.  Richardson,  L.  B.,  9  ^  Attomey-Gtenezal  o.  Steward,  21 N. 

Gh.  App.  225.  J.  Eq.  840;  People  v.  Vanderbllt,  26 

» Higbee  «.  B.  B.  Co.,  20  N.  J.  Eq.  N.  Y.  287. 
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States,  BHch  proceedings  may  be  instituted  by  a  State's  attorney, 
or  a  district  attorney.^  So  in  all  cases  of  purpresture  or  encroach- 
ment upon  the  ^^jvs  prwatum "  of  the  State,  the  State  alone, 
through  its  proper  legal  officer,  can  bring  a  bill.'  Bat  where  the 
nuisance  which,  while  public,  produces  a  special  or  particular  in- 
jury to  an  individual,  such  individual  may  bring  a  private  bill  in 
his  own  name,  and  while  nominally  acting  for  himself  he  is  re- 
garded as  representing  all  others  whose  rights  are  affected  thereby.' 
So  any  number  of  persons  injuriously  affected  by  the  nuisance 
may  join  in  a  bill  for  an  injunction/ 

Seo.  820.  What  the  bm  ihould  contain.  —  In  the  case  of  private 
bills  brought  to  restrain  a  piiblic  nuisance,  it  must  clearly  appear 
from  the  bill  that  the  plaintiff  will  sustain  a  special  and  particular 
injury  therefrom,  and  that  the  injury  is  irreparable  as  in  the  case 
of  a  purely  private  nuisance.*    There  must  be  a  clear  necessity 

^  District  Attorney  2/.  Lynn  &  Boston  road  Co.,   17  N.  J.   Eg.  75;  MisalB- 

R.  R.  Ga,   16  Gray  (Maas.),  242 ;  At-  sippl  RaUroad  Co.  v.   Ward,  2  Black 

tomey-General   v.   Woods,  106  Mass.  (U.  8.),  485 ;  Parrish  v,  Stephens.  1  Or. 

486  ;   Attomey-Qeneral   v.   Lombard,  78.    The  fact  that  a  person  has  erected 

etc.,  R.  R.  Co.,  IW.  N.  C.  (Penn.)  489.  a  bay  window  which  projecta  over  the 

*  Attoniey-General  v.  Itichards,  2  street  wiU  not  warrant  a  court  of 
Anstr.  604 ;  People  f>,  Vanderbilt,  equity  in  enjoining  such  erection  at 
ante ;  Attorney-General  v,  Forbes,  2  the  suit  of  an  individual,  even  though 
M.  ft  C.  128;  Attorney-General  v,  he  owns  property  adjoining  upon  the 
Johnson,  2  Wils.  87;  Attorney-Gen-  same  street.  A  JfMcia^  injury  must  be 
eral  v.  Sheffield  Gas  Co.,  8  D.  M.  &  G.  alleged  and  provM.  Homer  v.  Craig, 
804 ;  People  v,  Davidson,  80  Cal.  879  ;  2  W.  N.  C.  (Penn.)  11 ;  Blanchard  v. 
Attorney-General  v,  R  R.  &  T.  Co.,  Reybum,  1  id.  529.  Indeed  under  no 
8  N.  J.  Eq.  136 ;  Comm.  o.  Rush,  14  circumstances  can  equity  restrain  a 
Penn.  St.  186 ;  Philadelphia  «.  Pas-  public  nuisance  at  the  suit  of  an  indi- 
senger  R  R.  Co.,8Phila.  (Penn.)648;  vidual  unless  he  sustains  a  special 
Philadelphia  v.  Crump,  1  Brewst.  damage  therefrom,  apart  from  that 
(Penn.)  820;  Moyamensing  «.  Long,  sustained  by  the  public  generally. 
1  Pars.  (Penn.)  148.  If  an  action  is  Mechling  v,  Kittanning  Bridge  Co.,  1 
brought  to  remove  an  erection  in  Grant's  Cas.  (Penn.)  416;  Sparhawk 
navigable  waters  on  the  ground  that  v.  Union  Passenger  Railway  Co.»  54 
it  is  an  injury  to  the  jus  publicum^  the  Penn.  St.  401 ;  Ferry  v.  Maurer,  5 
common  right  of  navigation,  it  must  Luz.  L.  Reg.  (Penn.)  97 ;  Peterson  v, 
appear  that  a  nuisance  in  fact  exists,  Railway  Co.,  5  Phila.  (Penn.)  199  ; 
even  though  the  erection  is  an  en-  Biddle  v.  Ash,  2  Ashm.  (Penn.)  211 ; 
croachment  on  the  soil  of  the  State.  Zabriskie  v.  Jersey,  etc.,  R.  R.  Co.,  18 
In  other  words,  where  the  erection  N.  J.  Eq.  814;  Parrish  v.  Stephens,  1 
is  set  up  as  a  nuisance,  it  cannot  be  Oreg.  78 ;  Ewell  v.  Greenwood,  26 
restrained  as  a  purprestnre.  Attorney-  Iowa,  877 ;  Qreen  «.  Oakes,  17  111.  249 ; 
General  v.  D.  &  B.,  etc.,  R.  R.  Co.,  Gilman  9.  Philadelphia,  3  Wall.  (U. 
27  N.  J.  Eq.  1.  S.)  716 ;  Keystone  Bridge  Co.  o.  Sum- 

*Milhau  V.   Sharpe.  27  N.  T.  625;  mors,  18  W.    Va.    476;  Pettibone  o. 

Hamilton  v,  Whitridge,  11  Md.  128.  Hamilton,  40  Wis.  402  ;    Harrison  o. 

*  Peck  t).   Elder,  8  Sandf .  (N.  T.)  St.  Mark's  Church,  8  W.  N.  C.  (Penn.) 
126.  884. 

*  Hinchman  v.  Paterson  Horse  Rail- 
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for  the  injunction  in  the  light  of  inability  to  be  compensated  for 
the  wrong.^  The  right  to  the  injunction  most  be  dear,  and  the 
wrong  likely  to  ensne  distinctly  establiahed.'  Wlien  the  injunc- 
tion is  sought  against  large  and  expenBive  works  or  any  lawfnl 
employment  rather  than  against  a  wUlfvl  encroachment  upon 
rights,  it  should  clearly  appear  from  the  bill  and  be  established  by 
the  proof  that  the  works  or  employment  are  a  nuisance,  and  that 
a  court  of  law  can  afford  no  adequate  redress.*  In  such  a  case, 
where  nuisance  and  irreparable  injury  appear,  the  magnitude  of 
the  works  to  be  affected  by  the  injunction  on  the  one  hand,  or  the 
smallness  of  the  damage  on  the  other,  wUl  not  prevent  the  issue 
of  an  injunction/ 

Sec.  821.  Ii\|iiii€>tlonfl  agaliurt  imbllo  oompantM,  wh«ii  granted.  —  In 
the  case  of  injunctions  against  public  companies  for  nuisances 
committed  by  them  in  the  construction  of  their  works  or  the 
prosecution  of  their  business,  a  clear  case  of  nuisance  and  irre- 
parable injury  must  be  alleged  and  proved,*  and  it  must  clearly 
appear  that  the  act  is  not  lawful  in  view  of  the  power  given 
by  the  legislature,*  either  because  in  excess  of  its  powers'  or 
because  it  is  so  carelessly  or  recklessly  done  as  to  be  a  nuisance.* 
Thus  in  a  case  in  Vermont,*  a  railroad  company,  being  bound  to 
fence  its  road,  planted  willow  trees  on  each  side  of  their  track 
adjoining  the  plaintiff's  meadow,  which  was  subject  to  inundation, 
with  the  intention  of  having  them  remain  there  and  grow,  with 
the  purpose  of  using  them  to  attach  boards  to  in  making  their 
fence.  Upon  a  bill  brought  by  the  plaintiff  ailing  that  the 
roots  of  the  willows,  as  they  grew,  would  extend  into  his  soil  and 
injure  the  land  seriously,  the  court  enjoined  the  company  from 
maintaining  the  trees  there,  as  not  being  warranted  under  its 
charter. 

'  Bargees  o.  Eattleman,  41  Mo.  480.    Maas.  486  \  Thacher  v.  Bridge  Co.,  18 

*  Spariiawk  v.  Bailwaj  Co.,  64  Penn.    Pick.  (Mass.)  601. 

St.  401 .  ^  Sandfofd  o.  R  R.  Co.,  34  Penn.  9t. 

*  New  Boston  Coal,  etc.,  Co.  v.  Potts-    878 ;  Mohawk  &  H.  R.  Co.  «.  Arteher, 
viUe  Water  Co.,  64  Penn.  St.  164.  6  Paige's  Ch.  (N.  Y.)  88. 

« Clowes  e.  Potteries  Co.,  L.  R.,  8       ^  AU'y-Gen'l     v.    Met.     Boazd    of 
Ch.  126.  Works,  1  H.  &   M.   820 ;  Staintoa  e. 

*  Sparhawk  v.  Railroad  Co.,  64  Penn.    Woolrjch,  28  Bear.  226. 

St.  401.  *Brock  v.  Conn.  &  Paos.  BaOroad 

*  Lee  V.  Pembroke  Iron  Co.,  67  Me.    Co.,  86  Vt.  878. 
481 ;  Stevens  e.  Middlesex  Canal,  12 
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8bo.  822.  ▼•rdict  ttt  law  oownlnrive  upon  qoMtion  of  rigbt  — As  has 
preyiouflly  been  stated^  where  the  question  of  nuisance  has  been 
determined  at  law,  unless  the  party  has  deprived  himself  of  equit- 
able relief  bj  his  own  laches  or  misconduct,  the  courts  will  grant 
an  injunction  to  stay  the  nuisance  as  a  matter  of  course,  where  the 
nuisance  is  contmiu>ic8  or  of  a  conatmUly  recfwrring  character,  and 
but  few  cases  are  to  be  found,  either  in  this  country  or  England, 
where  such  remedy  has  been  denied.  The  reason,  therefor,  as 
well  as  the  question  of  the  remedy  under  such  circumstances,  is 
quite  apparent.  Every  person  who  is  injured  by  a  nuisance  has  a 
right,  of  his  own  motion,  and  with  a  strong  hand,  to  abate  so  much 
of  the  nuisance  as  produces  the  injury  to  him.  Where  the  nuisance 
has  been  established,  this  right  to  abate,  of  his  own  motion,  be- 
comes full  and  complete ;  but  after,  its  abatement  by  the  party 
would  be  attended  with  extreme  hazards.  Particularly  would  this 
be  the  case  where  the  nuisance  arose  from  the  u%e  of  a  building 
with  machinery  therein,  only  a  part  of  which  contributed  to  the 
production  of  the  nuisance.  The  abatement  of  the  act  of  the 
party  is  restricted  to  an  abatement  of  only  ao  much  of  the  nui- 
scmce  as  is  necessary  to  protect  his  rights  and  stop  the  injury  to 
him.^  For  any  excess  of  abatement  beyond  that,  he  becomes 
liable  in  damages.  He  judges  and  acts  at  his  own  peril.*  Now 
there  certainly  can  be  no  equity  or  justice  in  a  rule  that  would 
protect  a  wrong-doer,  whose  wrongful  act  has  been  made  fully 
manifest,  and  has  been  established  in  a  court  of  law,  in  continu- 
ing his  wrongful  act,  and  leaving  the  person  whose  legal  rights  are 
invaded  thereby  powerless  to  prevent  the  wrong  except  of  his 
own  motion,  and  then  at  the  peril  of  being  mulcted  in  damages 
at  the  suit  of  a  person  who  is  a  wrong- doer,  by  reason  of  some 
mistake  or  some  excess  of  judgment  or  excess  of  abatement. 
Again,  in  many  cases,  the  party  would  be  left  utterly  powerless 
to  prevent  the  wrong,  even  of  his  own  motion,  as  the  use  of  the 
property  may  be  such  as  to  be  beyond  the  possibility  of  abate- 
ment by  the  party  injured.  Thus,  where  a  building  is  used  for 
the  purpose  of  slaughtering  cattle,  the  stenches  from  which  pol- 

>  ThompBon  v,  AUen.  7  Lftiis.  (N.  Y.)  •  HickB  v.  Dora.  43  N.  Y.  47 ;  Indian- 

450 ;  Clark  v.  Lake  St.  Qair  loe  Co. ,  apolis  v.  Miller,  37  Ind.  894. 
24  Mich.   508 ;   Git/  of  McGregor  v, 
Boyle,  84  Iowa,  268. 
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lute  the  air,  as  where  the  blood  and  o£Eal  from  which  is  tJirown  into 
a  running  stream,  polluting  its  waters,  however  severe  the  injury, 
the  party  injured  would  be  powerless  to  prevent  it     It  is  the 
use  of  the  building  that  creates  the  nuisance,  hence  the  building 
itself  cannot  be  destroyed.^    The  party  cannot  drive  away  the 
cattle,  to  prevent  their  being  killed  there.     There  is  no   ma- 
chinery   whose    destruction    will   prevent    the   nuisance.     The 
party  cannot  with  a  strong  hand  forcibly  prevent  the  slaughter- 
ing of  cattle  there,  as  he  must  commit  no  breach  of  the  peace,' 
and  thus,  we  should  have  the  novel  spectacle    of    a  court  of 
equity  virtually  protecting  a  wrong-doer  in  inflicting    a  legal 
wrong  and  injury  upon  an  innocent  party.    No  such  action  hag 
ever  been  taken  by  a  court  of  equity,  where  the  party  seeking 
redress   was  free  from  fault.      Even  though    the   damage  is 
merely  nominal,  in  fact  though  there  may  be  no  actual  pecu- 
niary damage,  yet,  if  the  right  and  its  invasion  are  established, 
and  the  invasion  is  going  on  from  day  to  day,  or  time  to  time,  so 
that  the  party  would  be  compelled  to  resort  to  repeated  suits  to 
protect  his  right,  an  injunction  may  be  said  to  be   almost  a 
matter  of  positive  right,  to  protect  the  rights  of  the  party,  and 
prevent  the  wrong,  when  the  party  is  himself  free  from  fault 
It  is  sometimes  said  that  an  injunction  is  a  matter  of  '^grace,'* 
but  this  is  hardly   accurate.*      It   is   error   for   a   chancellor 
to  refuse  an  injunction  in  a  proper   cajse,  and   the  appellate 
court    will   always   grant   it,    when   it   has    been   improperly 
refused  in  the  lower  court.     It  is  a  matter  of  "  grace  "  in  no  sense, 
except  that  it  rests  in  the  sound  discretion  of  the  court,  and  if 
that   discretion  is    improperly   exercised,  either  in  granting  or 
refusing  it,  it  is  error,  which  an  appellate  tribunal  will  correct. 
Where  a  party  goes  on  with  the  nuisance  after  a  verdict  at  law, 
this  fact  of  itself  shows  the  inadequacy  of  a  court  of  law  to  pro- 
tect the  right,  and  where  the  damages  are  nominal,  such  a  result 
is  more  likely  than  in  cases  where  substantial  damages  may  be 
recovered.    In  a  case  of  nuisance,  the  question  is  not  necessarily 
one  of  motive  or  of  damages,  but  of  rights.     If  a  legal  right  is 
invaded  by  any  thing  recognized  as  a  nuisance,  courts  of  equity 

1  Perry   v.  fitshowe,  8  Ad.    At  El.        *R]iodeflcr.Daiil»r.57Penn.8t.274; 
(Q.  B.)  767.  Bichard*B  Appeal,  id.  105. 
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always  interfere,  irrespective  of  the  motive  that  actuates  the 
plaintiff,  or  the  damages  resulting.  Formerly  it  was  the  practice 
of  the  courts  to  require  the  parties  to  first  settle  their  rights  in  a 
court  of  law,  except  in  extreme  cases ;  but  now,  a  court  of  equity 
vnll  settle  the  rights  of  the  parties  without  the  aid  of  a  court  of 
law,  and,  if  adequate  redress  cannot  be  had  in  damages,  the  right 
will  be  protected  by  injunction.  By  adequate  redress  is  meant 
damages  of  such  an  amount  as  fairly  redress  the  injury  and  stop 
the  wrong.  If  the  damages  recovered  are  large,  this  is  usually 
the  result,  but  if  the  damage  is  small,  merely  nominal,  *^  mfm- 
iesimal "  in  the  language  of  some  of  the  cases,  the  legal  remedy 
proves  incuieqtmte^  and  a  court  of  equity  will  interpose  its  cor- 
rective or  preventive  power  to  protect  the  right. 

Sbo.  823.  ^xile  when  answer  itatai  that  the  mdaaiice  oan  and  will  be 

avoided.  —  It  has  been  stated  elsewhere  in  this  work^  that  there  are 
few  uses  of  property  that  can  be  regarded  as  nuisances  jp^r«^,  and 
that  science  has  enabled  men  to  work  such  essential  changes  in 
converting  that  which  was  noxious  and  hurtful  into  a  condition 
in  which  it  became  innocuous  and  harmless,  that  the  courts,  in  all 
cases  where  the  answer  states  that  the  business  can  and  will,  by 
certain  specified  changes  or  improvements  that  are  to  be  made 
therein,  be  so  conducted  as  to  avoid  all  hurtful  results,  the  court 
will  hold  the  bill  for  a  reasonable  time,  and  permit  the  defendant 
to  try  such  reasonable  experiments  to  that  end,  as  seem  to  promise 
favorable  results,  before  it  will  issue  a  final  decree  entirely  re- 
stricting the  use  of  the  property  complained  of."  The  course 
now  generally  adopted  is,  where  an  injunction  is  sought  to  re- 
strain a  business  establishment  which  is  not  per  ae  a  nuisance,  but 
which  has  only  become  so  by  the  manner  in  which  it  is  conducted, 
if  the  answer  discloses  that  the  results  can  be  remedied  by  scien- 
tific and  skillful  appliances,  to  hold  the  bill  until  such  appliances 
can  be  tested  and  the  results  ascertained,'  or  the  decree  will  be  so 
made  as  to  enjoin  defendant  from  carr3ring  on  the  business  in  the 

^  Ante,  p.  648.  Penn.  R.  B.  Co.,  10  Phila.    (Penn.) 

*  Oreen  e.  Lake,  64  MiB6. 540 ;  Minke    819. 
V.  Hopeman,  87  111.  460;    Sellers  o.        *  Id.    See  especially  Green  v.  Lake, 

ante. 
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manner  in  which  it  is  being  carried  on,  or  otherwise  in  an  oflEen- 
sive  and  injurious  manner,  but  leaving  him  at  liberty  to  proeecate 
it  in  a  proper  manner,  so  that  it  does  not  produce  injurious  results 
to  the  complainant^  Of  course  a  mere  allegation  in  the  answer, 
that  a  business  which  \&  prima  facie  a  nuisance,  or  which  is  showD 
to  be  in  fact  so  conducted  as  to  be  a  nuisance,  that  the  defendant 
intends  in  future  to  conduct  it  in  such  a  manner  as  not  to  be  pro- 
ductive of  ill  results,  is  not  alone  sufficient  to  deprive  a  party  of 
fail  equitable  relief  by  way  of  injunction,  but  the  defendant  must 
go  further,  and  state  how,  and  in  what  manner,  he  proposes  to 
secure  this  ameliorated  condition,  so  that  the  court  can  judge  with 
reasonable  certainty  whether  or  not  there  is  reasonable  ground  for 
believing  that  such  &vorable  results  will  ensue  from  the  change. 
Or,  the  court  will  appoint  a  commissioner  or  commissionere  to  ex- 
amine the  premises,  and  the  measures  proposed  as  a  remedy,  and 
to  report  upon  the  actual  or  probable  results  of  such  changeS) 
leaving  either  party  to  move  for  action  on  the  report.' 


CHAPTER  TWENTY-SIXTH. 

BSBCEDIBS  AT  LAW. 

Bao.  824.  GlasBification  of  remedieB. 

Sbc.  825.  Compensatory  remedy. 

Sbo.  826.  ActionB  by  landlords. 

Bbc.  827.  MThen  landlord  may  recover  or  is  Uable  for  noisanoe  to,  or  on  leaaed 

premises. 
Sbc.  828.  Actions  by  tenants. 
Sbc.  829.  Rule  in  Smith  e.  Hambert. 
Sbc.  880.  What  the  declaration  should  contain. 

Sbc.  881.  Where  many  contribute  to  nuisance,  any  one  may  be  charged. 
Sbc.  882.  Title  of  defendant  need  not  be  stated. 
Sbc.  888-  Former  recovery  no  bar. 

Sbc.  884  Officers,  agents  and  servants  of  corporation  liable. 
Sbo.  885.  Nuisance  must  be  distinctly  stated. 
SBa  886.  Tenants  in  common  may  join. 
Sbc.  887.  Sale  of  premises  does  not  prevent  UabiUty. 

1  Minke  e.  Hopeman.  87  111.  450.  *  Baboock  e.  N.  J.  Stock  Yard  Go., 

dON.  J.Bq.  296. 
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Sbo.  888.  Liability  of  one  electing  aa  well  am  one  contlniiing  a  nuiaanoe. 

Sbc.  880.  In  actlonB  for  public  naifiancoB  special  damage  most  be  alleged. 

Sbc.  840.  Instances  of.  * 

Sbc.  841.  When  negligence  may  be  alleged. 

Sbc.  84d.  When  401071^  must  be  alleged. 

Sbc.  848.  No  power  in  courts  to  direct  abatement  of  nuiaanoe,  except  when 

given  by  statute. 
Sbc.  844.  When  party  may  abate  of  his  own  motion. 
Sbc.  845.  The  thing  abated  must  be  a  nuisance. 
Sbc.  846.  Instances  of. 

Sbc.  847.  When  dangerous  animals  may  be  killed. 
Sbc.  848.  Dangers  attendant  upon  personal  abatement 
Sac.  849.  Effect  of  plea  of  not  guilty. 
Sbc.  860.  When  special  matter  must  be  pleaded. 
Sbc.  851.  Burden  of  proof. 
SBa  852.  Agency  no  defense. 
Sbc.  858.  PlaintifT  must  prove  his  right. 
SBa  864.  What  indictments  must  contain. 
Sbc.  855.  Location  must  be  given. 
Sbc.  856.  Instances  of.  * 

Sbc.  857.  Indictments  for  obstruction  of  highways. 
Sbc.  858.  Disorderly  houses. 
Sbc.  859.  Publication  of  obscene  books,  etc 
Sbc.  860.  When  indictment  will  lie  against  landlord. 
Sbo.  861.  Noxious  trades  near  highways,  etc 
Sbc.  862.  When  *'adeamimune  nocumeniwn'*  should  be  used. 
Sbc.  868.  Indictment  for  nuisance — instances  in  which  it  lies. 
Sbc.  864.  Abatement  of  nuisances  after  conviction,  under  order  of  court. 
Sbc.  865.  Statute  of  limitations  as  applicable  to  nuisances. 

Seo.  824.  Olassification  of  remedies.  — The  remedies  for  nuisances 
may  be  divided  into  three  classes — preventive,  compensatory  and 
by  punishment. 

The  preventive  remedy  is  secured  by  two  methods  —  by  the 
intervention  of  a  court  of  equity  to  prevent  the  erection  or  use  of 
the  thing  complained  of,  and  by  the  act  of  the  party  injured,  by 
an  abatement  of  the  nuisance  with  a  ^^  strong  hand,"  of  his 
own  motion.  The  compensatory  remedy  is  by  an  action  at  law 
for  a  recovery  of  [damages  resulting  from  the  nuisance,  and  the 
remedy  by  punishment  is  that  sought  on  behalf  of  the  public  by 
indictment. 

The  remedy  by  way  of  prevention,  so  far  as  the  powers  of  a 
court  of  equity  are  concerned,  has  been  treated  of  in  the  preced- 

119 


946  RSBCEDIES  AT  LaW. 

ing  chapter,  but  the  remedies  by  oompensatiozi,  indictment  and 
by  the  act  of  the  party  injored,  will  b^  treated  of  in  thifi  diapter. 

Sbo.  825.  OompoBHitoiy  rmedy.  —  The  compensatory  remedy 
for  injuries  resulting  from  a  nuisance  is  by  an  action  on  the  case, 
and  may  be  brought  in  the  name  of  any  person  injuriously  af- 
fected thereby.^  If  the  injury  complained  of  is  to  the  comfort- 
able enjoyment  of  property,  by  smoke,  noxious  vapors,  noisome 
smells,  noise,  or  the  interroption  of  any  easement  or  right  incident 
to  the  estate  and  affecting  its  present  use  or  enjoyment,  the  t^iant 
may  maintain  an  action  in  his  own  name,  and  he  need  not  allege 
or  prove  any  title  in  himself  to  the  property,  beyond  that  of  bare 
possession.*  If  the  nuisance  is  not  of  a  permanent  character,  or 
does  not  produce  a  permanent  injury  to  the  property,  the  owner 
of  the  fee,  except  in  exceptional  instances,  which  will  be  named 
hereafter,  cannot  maintain  an  action  when  the  property  or  estate 
is  in  the  possession  of  a  tenant  under  a  lease  for  a  term,  whether 
long  or  short.* 

Sbo.  826.  Acftioiui  by  landlords.—  But  if ,  in  consequence  of  the 
nuisance,  the  landlord  is  prevented  from  renting  his  premises,^  or 
if  he  is  compelled  to  rent  them  at  a  less  price  than  he  could  but 
for  the  existence  of  the  nuisance,*  or  if  the  actual  value  of  the 

>2  Saunders  on   Plead.   686;  Bej-  ^ick.  (Mass.)  ^1 ;  Robert  Maiy's  Case, 

nolds  f).  Clarke,  1  Pittsb.  (Penn.)  9.  9  Coke.  113  ;  Faj  v.  Prentice,  1  C.  B. 

•  Villers  v.  BaU,  1  Shower,  7 ;  Gra-  828 ;  Hopewood  v.  Schofield,  2  U.  & 

ham  V.  Peat,  1  East,  244 ;  Simpson  v.  Rob.  34. 

Savage,  1  C.  B.  (N.  S.)  347 ;  Mnmford  As  in  the  case  of  erecting  a  building 

V.  Oxford,  etc.,  Railroad  Co.,  IH.  A(N.  mth  eaves  projecting  over  another's 

35.  land.     Fa j  z^.  Prentice,  ante  ;  Codman 

'  Simpson  v.  Savage,  ante ;  Metropoli.  v.  Evans,  7  AUen  (Mass.),  431.    Or  a 


tan  Association  v.  Petch,  5  C.  B.  (N.  S.)  building     hiding     another's     andent 

604  ;    Jackson    v.    Pesked,    1    M.    A;  lights;  Tomlinson  v  Brown,  E.  T.  1^, 

S.  234 ;    Brown  v.   Mallett,   5   C.  B.  MSa;  Tucker  v.  Newman.   11  Ad.  & 

599.      The    rule    seems    to    be   that  El.  40  ;  or  any  act  which,  if  long  cod- 

when  the  nuisance  is  of  a  permanent  tinned,  will  impose  a  servitude  upon 

character  or  produces  a  permanent  in-  the  estate.     Metropolitan  Association 

jury  to  the  estate,  the  reversioner  may  v.  Petch,  ante  ;  Bonomi  v.  Backhoiue, 

maintain  an  action  therefor.    By  per-  E.  B.  &  E.  640. 

manent  injury  is  not  meant  necessarily  In  such  cases  the  tenant  may  sue  for 

actual  injury  and  damage,  but  a  leqaL  the  injury  to  the  possession,  and  the 

injury,  a  permanent  invasion  of  right,  landlord  for  the   injury  to  the  estate. 

This  may  result  even  when  the  nui-  Jeeser  v.  Giffbrd,  4  Burr.  2141 ;  Scnne 

sance  is  temporary.   Grant  tf.  Lyman,  4  v.  Barwish,  Cro.  Jac  231. 

Mete.  (Mass.)  477 ;  Atkins  v.  Bordman,  •  Potter  v,  Froment,  47  CaL  165. 

2  id.  469;  BoUvar  Manufacturing  Co.  'Ross  o.  Butler,  19  N.  J.  %.  294. 

V,  Neponsett  Manufacturing  Co.,  16  Francis  v,  Schoellkopf,  6S  K.  Y  154. 
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property  is  thereby  impaired,  or  if  the  nuisance  is  of  such  a  char- 
acter and  the  situation  of  the  parties  are  such  that,  if  the  right  is 
not  asserted,  a  servitude  will  be  imposed  upon  the  estate,  the  land- 
lord may  bring  an  action  for  the  injury  to  the  estate/ 

Sec.  827.  When  landlord  may  recover,  or  ia  liable  lor  nuisance  to,  or 

on  leased  premises.— When  a  tenant  enters  into  possession  of  prem- 
ises under  a  lease,  the  landlord,  during  the  term,  parts  with  all 
his  right  of  cx)ntrol  over  the  same,  except  as  to  injuries  affecting 
his  reversionary  interest.'  He  has  no  more  right  to  enter  upon 
the  premises,  except  in  so  far  as  he  has  reserved  that  right  in  the 
lease,  than  a  stranger  to  the  title,  even  though  he  has  covenanted 
to  repair;  and  if  he  enters  without  license  from  the  tenant,  he  is 
liable  in  trespass  therefor.'  But  where  he  has  covenanted  to  re- 
pair, and  has  neglected  to  reserve  a  right  of  entry  for  that  pur- 
pose, the  refusal  of  the  tenant  to  permit  him  to  enter  would  be 
a  complete  defense  to  an  action  upon  his  covenant  to  repair.* 
The  tenant,  during  the  term,  is  invested  with  all  the  right  of  con- 
trol over  the  premises  that  the  landlord  himself  would  possess 
and  may  maintain  an  action  against  any  person  who  interferes 
with  his  right  of  possession,  whether  by  a  trespass  thereon  or  a 
nuisance  affecting  the  same.'    The  tenant  alone  is  affected  by  a 

*  T acker  v,  Newman,  11  Ad.  At  El.  the  landlord  may  reoover  for  by  action; 

40.    See  note  to  Mellor  v.  Spateman,  1  but  for  a  mere  trespass  apon  the  land, 

Wiu.  Saunders,  612,  last  edition,  for  a  or  other  act  simply  affecting  the  pos- 

full  review  of  authorities.  session,  the  tenant  alone  has  a  right  of 

s  Livinffston  e.  Reynolds,  2  Hill  (N.  action.     Oatlin  v.  Haydeu.  1  Vt.  376  : 

T.),]57;  Jackson  «.  Brownson,  7  Johns.  Campbell  v,  Arnold,  1  Johns.  (N.  Y.) 

(N.  y.)  227  ;  Bradstreet  e.   Pratt,  17  611. 

Wend.  (N.  y.)44.    An  iiyury  that  per-  » Dixon  v.  Clow,  24  Wend.  (N.  Y.) 

manently  affects  the  estate,  — as  cut-  188 ;  Heermance  z/.Vemoy,  6  Johns  (N 

tins:  down  trees,  Schermerhorno.Buell,  Y.)  6 ;  Parker  t/.   Griswold,   17  Conn. 

4  Den.  (N.  Y.)  422 ;  Bewick  «.  Whit-  282;  Neale  v,  Wylie,  8  B.  &  C.  533; 
field,  3  P.  Wms.  267;  Berry  t>.  Heard,  Shaw  v.  Cummiskey,  7  Pick.  (Mass.) 
Cro.  Car.  242,  breaking  windows  or  76;  Peterson  v.  Edmonson,  5  Harr. 
doors  in  a  house,  or  making  permanent  (Del.)  378  ;  Barker  v.  Barker,  3  C.  &  P. 
erections  upon  the  land,  or  doing  any  657;  Walker  v.  Hatton,  10  M.  h  W. 
act  that  injures  the  land  or  timber  249 ;  Penley  v.  Watts,  7  id.  601 ;  Dock- 
growing  thereon.  Anderson  z/.  Dickie,  ham  z^.  Parker,  9  Me.  187;  Woodruff 
26  How.  Pr.  (N.  Y.)  105  ;  Ray  v.  Ayers,  v.  Adams,  6  Blackf.  (Ind.)  317. 

5  Duer  (N.  Y.  S.  C),  494  ;  Dodd  e.  «  White  v,  Mealio,  6  J.  &  S.  (N.  Y. 
Holme,  1  Ad.  &  El.  493 ;  Taylor  v.  Cole,  Supr.  Ct.)  72 ;  Turner  v,  McCarthy,  4 
3  T.  R.  292,  or  that  diminishes  the  E.  D.  B.  (N.  Y.  C.  P.)  247. 

rental  value  of  the  premises.  Aldrldge  *  Day  v.  Swackhamer,  2  Hilt  (N.  Y.) 
V.  Stuyvesant,  1  Hall  (N.  Y.  Supr.  Ct.),  4 ;  WiUard  v.  Tillman,  2  Hill  (N.  Y.), 
214,  is  an  injury  to  the  reyersion  that    274 ;  Moffat  v.  Smith,  4  N.  Y.  126.  The 
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mere  timDtitory  injniy  to,  or  one  that  merely  affeots  the  preeeat 
ri^lit  of  enjoyment  of,  the  premifleB.  Bat  a  oontmnona  injury,  or 
one  that  affects  the  estate  itself,  is  not  only  an  injury  to  tilie  ten- 
ant, but  also  to  the  landlord,  and  both  may  have  dieir  actions 
against  the  wrong-doer  for  the  injury  to  their  respective  estates.^ 
Nat  only  may  the  landlord  maintain  an  action  against  a  stranger 
for  an  injury  to  the  reversion,  but  he  also  has  a  right  of  action 
against  the  tenant  or  his  assignee  therefor,  because  neither  has  a 
right  to  do  any  act  permanently  injurious  to  the  reversion.'  But 
in  order  to  entitle  the  landlord  to  maintain  an  action  there  must 
be  an  injury  to  the  reversion,  and  a  mere  trespass  to,  or  disturb- 
ance of,  the  possession,  although  under  a  claim  of  right,  does  not 
confer  on  him  a  right  of  action.* 

landlord  cannot  maintain  an  action  for  v.  Foller,  28  RdL.  (Maaa.)  104 ;  Little 

an  iniary  merely  affecting  the  posses-  v.  Pallster,  8  Me.  6 ;  Jesser  v.  Giffbid, 

■ion,  out  may  maintain  an  action  for  an  4  Burr.  2141;  Bay  v,  Arent,  6  Daer 

injary  tothe  reyersion.  Austin  v.  Had-  (N.  Y.),  491 ;  Baxter  v.  Taylor,  4  B.  & 

son  B.  R.  B.  Co.,  25  N.  Y.  884:  Van  Ad.  72;  Bower  ff.  Hill,  1  Bing.  N.  C. 

Densen  v.  Young.  29  Barb.  (N.  Y.)  9 ;  565;  Geer  v.  Fleming,  110  Mass.  89  : 

Starr  v,  Jackson,  11  Mass.  519  Robin-  Bedingfield  v.  Onslow,  8  Lev.  209. 
son  V.  Wheeler,  25  N.  Y.  252;  French 

1  Smith  V.    Martin,  2  Sauad.  802 ;  Blackmore,  9  Q.  B.  991.    Bat  a  per- 

Barrow  v.  Richard,  8  Paige  (N.  Y.),  manent  obstruction  of  a  way  in  denial 

851 :  Taylor  v.  Cole,  8  T.  R.  292.  of  a  right  is  an  injaiy  to  the  raver- 

*  Geer  v.  Fleming,  110  Mass.  89  :  doner.  Eidgill  v.  Moor,  9  C.  B.  3^; 
Jackson  v.  Peeked,  1  M.  At  S.  284 ;  Palk  v.  Shinner,  18  Q.  B.  668.  The 
French  v.  Fuller,  28  Pick.  (Mass. )  104 ;  raversioner  may  sue  for  an  injary  done 
Starr  v.  Jackson,  11  Mass.  519.  to  his  house  by  the  defendant's  neglect 

*  Ott  V.  Grice,  4  Der.  (N.  C.)  477 ;  to  scour  a  water-course  in  an  adjoining 
College  V,  Hidlett,  14  Bast,  489 ;  An-  close,  whereby  the  water-bourse  was 
derson  v,  Nesmith,  7  N.  H.  167  ;  Tobey  obstructed,  the  water  thrown  back, 
v.  Webster,  8  Johns.  (N.  Y.)  468 ;  Cat-  and  the  water  from  the  course  ran  into 
lin  v.  Hayden,  1  Vt.  875.  A  reversioner  the  house  and  damaged  it;  Bell  cr. 
cannot  sue  for  any  thing  as  an  injury  Twenty  man,  1  Q.  B.  766  ;  Taylor  t^. 
to  his  reversion,  unless  it  permanently  Stendall,  7  id.  684 ;  or  for  an  injaiy 
injures  his  estate,  or  operates  in  denial  done  to  it  by  mining  under  it ;  Saine 
of  his  right.  Hopwood  v.  Schofield,  2  v.  Alderson,  4  Bing.  N.  C.  702 ;  Back- 
Moo.  &  R.  84 ;  Baxter  v,  Taylor,  4  B.  house  v.  Bonomi,  9  H.  L.  Gas.  503 ; 
&  Ad.  72 ;  Mumford  v.  Oxford,  Wor-  or  for  an  injury  done  to  it  by  raising 
cester  and  Wolverhampton  R.  Co. ,  1  H.  the  pavement  so  much  in  front  of  it  ss 
A(  N.  84  ;  Simpson  v.  Savage,  1  C.  B.  to  block  up  the  entrance  and  the  lower 
(N.  S.)  847 ;  Metropolitan  Association  windows  of  it.  Leader  v.  Moxon,  8 
V.  Petch,  5  id.  504 ;  therefore  a  Wlls.  461.  The  reversioner  may  main- 
temporary  fixing  of  barges  and  planks  tain  an  action  for  the  erection  of  a  wall, 
in  a  part  of  a  river  near  certain  prom-  whereby  his  lights  aro  obstructed, 
ises,  theroby  obstructing  the  naviga-  Jesser  v.  Giflbrd^  4  Burr.  2141 ;  Shad- 
tion  of  that  part  and  hindering  per-  well  v,  Hutchinson,  2  B.  &  Ad.  97 ;  4 
sons  from  passing  to  the  premises  and  C.  it  P.  888 ;  Turner  e.  Sheffield  and 
the  unloading  of  Doats  thereon,  is  not  Rotheram  RL  Co.,  10  M.  &  W.  425; 
an  injury  tothe  roversion.    Dobson  v.  Metropolitan     Association,     etc.,    v. 
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The  landlord  has  no  right  to  make  anj  changes  or  alterations 
in  the  buildings  or  estate  without  the  consent  of  the  tenant,^  and 
it  makes  no  difference  whether  snch  change  is  prodactive  of 
damage  to  the  tenant  or  not,  as  such  change  is  an  injury  to  his 

Petch,6C.  B.  (N.  S.)504.  The  eieo-  land  B.  Go.  v.  Walker,  2  Q.  B.  940. 
tion  on  the  defendant's  honse  of  eaves  The  declaration  muet  allege  the  injury 
and  a  pipe  overhanging,  and  conduct-  to  have  been  done  to  the  damage  of 
ing  water  on  land  in  the  occupation  of  the  reversion,  or  must  state  an 
a  tenant,  is  a  permanent  injury,  which  injury  of  such  a  permanent  nature  as 
gives  a  right  of  action  to  the  rever-  to  be  necessarily  injurious  to  the 
flioner.  Tucker  v,  Newman,  11  Ad.  &  reversion ;  otherwise  the  want  of 
£1.  40 ;  Fay  v.  Prentice,  1  C.  B.  828  ;  such  allegation  will  be  cause  for 
Battishill  v.  Reed,  18  id.  696.  Where  arresting  the  judgment.  Jackson  v, 
two  houses  were  connected  by  a  party-  Peeked,  1 .  M.  it  S.  284 ;  Dobson  e. 
wall,  and  the  owner  of  one  of  them  Blaekmore,9  Q.  B.  991.  The  cause 
pulled  down  his  house,  without  shor-  of  action  does  not  accrue,  nor  the 
ing  up  that  of  his  neighbor,  in  conse-  statute  of  limitations  begin  to  run, 
quence  of  which  the  latter  house  was  until  actual  damage  is  sustained, 
injured  and  partly  fell  down,  it  was  Backhouse  v,  Bonomi,  9  H.  L.  Caa. 
held  that  the  landlord  of  the  latter  608.  A  declaration  which  alleffes  a 
eould  not  maintidn  an  action  on  the  permanent  obstruction  to  a  right  of 
case  against  the  owner  of  the  former,  way  for  the  plaintiff  (a  reversioner) 
to  recover  damages  for  this  injury,  and  his  tenants,  by  locking  and  fiuiten- 
without  proving  tnat  he  had  a  right  to  ing  a  gate  across  it,  wherwy  the  pkdni- 
have  his  house  supported  by  the  de-  iff  toaa  injured  in  TdB  rewrtfionary 
fondant's  house,  or  that  he  was  en-  estate,  is  sufficient  after  vexdict,  for  it 
titled  to  previous  notice  of  the  pulling  must  then  be  assumed  that  the  allega- 
down  of  the  house,  in  order  that  he  tions  were  proved  at  the  trial.  Kidgill 
might  have  an  opportunity  himself  of  v.  Moor,  9  G.  B.  864.  So,  upon  de- 
shoring  up  the  house  in  the  occupation  murrer,  a  declaration  for  an  injury  to 
of  his  tenant.  Peyton  v.  Mayor  of  the  reirersionary  interest  of  the  pliint- 
London,  9  B.  &  G.  725.  An  action  is  iff  by  obstrnctinff  ancient  lights,  is 
maintainable  by  a  reversioner  against  sufficient  if  it  show  an  obstruction 
the  surveyor  of  a  highway  for  cutting  which  may  operate  injuriously  to  the 
away  part  of  a  bank  adjoining  a  pub-  reversion,  eitner  by  its  being  of  a  per- 
lie  road,  though  the  premises  are  manent  character,  or  by  its  operating 
thereby  in  fact  improved.  Alston  v,  in  denial  of  the  right.  The  objection 
Scales,  9  Bing.  8.  Where  a  lease  r»-  should  be  raised  at  the  trial  to  the 
served  a  limited  power  to  the  lessors  sufficiency  of  the  evidence  to  prove 
to  make  a  way  across  the  land  for  cer-  the  alleged  injury  to  the  reversion, 
tain  purposes,  in  an  action  on  the  case  Metropolitan  Association, etc,  v,  Petch, 
by  the  lessee  as  a  reversioner  for  mak-  5  G.  B.  (N.  8.)  504.  Asmokv  or  noisy 
ing  a  way  across  the  land  for  other  nuisance  may  be  an  actionable  injury 
purposes,  it  is  not  a  ground  for  com-  to  the  tenant  in  possession,  but  not  to 
plaint  that  the  intention  of  the  de-  the  reversioner.  Simpson  if.  Savage,  1 
xendante  was  to  use  the  way  for  other  G.  B.  (N.  S.)  847 ;  Mumford  v.  Ox&rd, 
purposes  than  they  had  a  right  to  use  Worcester  and  Wolverhampton  R.  Go., 
it ;  but  the  question  is,  whether  at  the  1  H.  &  N.  84.  But  where  a  nuisance 
time  it  was  made  it  had  become  neces-  is  in  its  nature  of  a  permanent  charac- 
sary  or  expedient  for  the  defendants  ter,  such  as  will  continue  titfter  the 
to  make  a  way  for  the  purposes  for  tenancy  is  ended,  or  if  it  affects  any 
which  they  were  entitled,  ana  whether  easement,  or  the  right  and  title  to  the 
the  road  made  was  a  proper  road  for  estate,  the  landlord  may  sua.  BsttishiU 
that  purpose.    Durham  and  Sunder-  v.  Bead,  ante. 

>  Kaiser  v.  New  Orleans,  17  La.  Ann.  178. 
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right  for  which  the  law  imports  damages.'  The  landlord's  rights 
as  to  possession  are  suspended  from  the  time  when  the  tenant 
takes  possession  under  his  lease,  and  no  right  of  entiy  on  his  part 
is  implied  for  any  purpose,  unless  spedallj  reserved,^  except  it 
may  be  to  present  waste,  or  to  save  himself  from  liability  for 
leaving  an  exposed  opening  in  a  highway,'  nor  can  he  license  any 
other  person  to  enter  upon  the  premises.*  The  landlord's  right 
to  possession  being  suspended  during  the  term,  it  follows  that  his 
liabilities  in  respect  to  the  possession  are  also  suspended,  except  as 
to  such  matters  or  defects  in  the  premises  as  existed  when  the 
premises  were  let,  arising  from  the  manner  of  use,  or  defectire 
construction.  If  a  nuisance  existed  upon  the  premises  at  the  time 
of  the  demise,  the  landlord  as  well  as  the  tenant  is  liable  for  the 
damages  resulting  to  third  persons  therefrom,  although  it  only  be- 
comes a  nuisance  by  the  act  of  the  tenant  in  using  it  for  ordinary 
purposes.'  And  if  the  tenant  creates  a  nuisance  upon  the  prem- 
ises during  the  term,  by  an  unusual  or  extraordinary  use  thereof, 
although  the  landlord  cannot  be  made  chargeable  for  the  conse- 
quences in  the  first  instance,*  yet,  if  he  subsequently  renews  the 
lease  with  the  nuisance  thereon,  he  becomes  chargeable  therefor 
the  same  as  though  the  nuisance  had  existed  at  the  time  of  the 
original  demise  f  and  where  a  person  is  in  possession  as  a  tenant 
from  year  to  year,  each  year  is  treated  as  a  re-letting,  so  that  the 
landlord  becomes  chargeable  for  a  nuisance  created  by  the  tenant 

'  Parker  v.  Griswold ,  ante.  held  that  the  landlord  was  not  saved 
'  Dockham  v.  Parker,  9  Me.  137 ;  from  liabllitj  for  the  injnrj  becaase 
Woodruff  V,  Adams,  5  Blackf .  (Ind.)  the  premises  at  the  time  of  the  ac- 
317.  cident  were  in  the  possession  of  a 
^  Anderson  v.  Dickie,  26  How.  Pr.  '  tenant,  becaose  the  tenant  was  using 
(N.  T.)  105.  the  premises  in  the  manner  oontem- 
*  Brown  v,  Powell,  25  Penn.  St.  229.  plated  when  the  lease  was  made.  Flsk 
^  In  House  v.  Metcalf,  27  Conn.  681,  v.  Dodge,  4  Den.  (N.  Y.)  311 ;  Bex  v. 
the  premises,  consisting  of  a  mill,  were  Pedly,  1  Ad.  &  EL  827. 
in  the  possession  of  a  tenant.  The  mill  *  Fish  v.  Dodge,  4  Den.  (N.  Y. )  411 ; 
stood  near  a  highway,  and  had   an  Cobb   v.  Smith,  38  Wis.  21 ;  Rex  v. 
overshot  wheel  on  the  outside  of  the  Medley,  6   C.    &    P.    292 ;  Smith  v. 
mill,  in  full  view  of  the  highway,  and  Humbert,  2  Kerr.  (N.  B.)  602  ;   Oandy 
was  uncovered,  and  was  an  object  at  v,  Jubber,  5  B.  &  S.  485. 
which,  when  in  motion,  horses  would  ^  State  v.  Williams,  30  N.  J.  L.  113 ; 
naturally  be  frightened .     The  plaint-  Rose  well  v.  Prior,  2  Salk.  460  ;  Vedder 
iflTs  horse  became  frightened  by  the  v.  Vedder,  1  Den.  (N.  Y.)  257 ;  Wag- 
wheel  when  in  motion,  and  running  goner  v,  Jermaine,  8  id.  306  ;  Whalen 
away,  threw  the  plaintiff  out  of  the  v.  Gloucester,  4   Hun  (N.  Y.  S.  C.)  24. 
sulky  and  injured  him.    The  court 
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dnring  a  previous  year  which  is  in  existence  at  the  commence- 
ment of  the  new  year.^  In  any  case  both  the  landlord  and  tenant 
may  be  joined  in  an  action  for  a  nuisance  for  which  the  landlord 
woald  be  liable  in  a  separate  action,  where  the  tenant  continues 
the  nuisance.'  The  assignee  of  the  landlord  is  liable  equally  as  the 
landlord  himself.'  The  liability  of  the  landlord,  however,  de- 
pends upon  the  circumstance  whether  the  nuisance  neoesscmly 
arises  from  the  use  of  the  thing  demised,  or  for  the  use  for  which 
it  was  demised,  or  from  the  improper  use  of  the  premises  by  the 
tenant.  In  the  former  instance  the  landlord  is  liable,^  while  in 
the  latter  the  tenant  alone  is  chargeable.*  The  rule  may  be  stated, 
as  the  result  of  the  authorities,  to  be,  that  in  order  to  charge  the 
landlord  the  nuisance  must  nece^sa/rUy  result  from  the  ordinary 
use  of  the  premises  by  the  tenant,  or  for  the  purpose  for  which 
they  were  let ;  and  where  the  ill  results  flow  from  the  improper 
or  negligent  or  improper  ase  of  the  premises  by  the  tenant,  or,  in 
other  words,  where  the  use  of  the  premises  may  or  may  not  be- 
come a  nuisance,  according  as  the  tenant  exercises  reasonable  care, 
or  uses  the  premises  negligently,  the  tenant  alone  is  chargeable 
for  damages  arising  therefrom.*    In  the  case  of  injuries  resulting 

1  Gandj  v,  Jubber,  5  6.  AS.  78.  parchaaes  an  estate   with  a  nuisance 

*  Irrine  v.  Wood,  51  N.  Y.  824 ;  Pin-  thereon,  he  cannot,  bj  demising  or 
mer  o.  Harper,  8  N.  H.  88 ;  Rogers  v,  conveying  the  estate,  divest  himself 
Stewart,  6  Vt.  215 ;  Staple  v.  Spring,  of  UabiUtj  for  the  ill  results  to  others 
10  Mass.  72.  And  where  the  statute  arising  from  the  nuisance.  He  can- 
authorizes  such  a  judgment,  not  only  not  say  that  he  has  parted  with  all 
may  damages  be  recovered  of  either  control  over  the  premises,  and  conse- 
or  both,  but  in  an  action  against  either  quently  is  not  responsible  for  the 
a  judgment  for  the  removal  of  the  nuisance.  The  court  in  Rosewell  v, 
nuisance  may  be  had.  Hutchins  t/.  Prior,  12  Mod.  639,  state  the  rule  and 
Smith,  63  Barb.  (N.  T.)  251.  the  reason  for  it  thus:  <*  Before  his  as- 

*  Rex  V.  Pedly,  ante.  signment  over  he  was  liable  to  aU  oon- 
^  Oandy  v.  Jubber,   ante  ;  Fish  v,    sequential  damages ;  and  it  is  not  in 

Dodge,  ante.  his  power  to  discharge    himself  by 

*Mahoney  v,  Atlantic  &  St.   Law-  fi^ranting  it  over,  more  especially  where 

rence  R.  R.  Co.,  68  Me.  68;  Salton-  he granUitaoer  reserving rent.yfh^r^hj 

stall  V.  Banker,  9  Gray  (Mass.),  195';  he  agrees  with  the  grantee  that  the 

Felton  V.  Deall,  22  Vt.  170 ;    Ditchett  nuisance  should  continue^  and  has  a 

V.  R.  R.  Co.,  67  N.  T.  425 ;  Taylor  v,  recompense,  viz.,  the  rent  for  the  same. 

Mayor,  etc.,  4  E.  D.  S.  (N.  Y.  C.  P.)  for  surely  where  one  erects  a  nuisance, 

569.  and  grants  it  over  in  that  manner,  he 

*  Ghmdy  v.  Jubber,  ante ;  Leonard  v,  is  a  oontinuer  with  a  witness.  Suppose 
Storer,  115  Mass.  86 ;  Fisher  v.  Thir-  the  lessor  or  assignor  had  been  seized 
kell,  21  Mich.  1;  White  v.  Mont-  in  fee,  and  had  erected  this  nuisance 
ffomery,  58  Oa.  204.  There  seems  to  and  then  enfeoffed  another  over,  he 
be  no  cloubt  that  when  a  land-owner  had  conveyed  this  as  a  nuisance  and 
creates  a  nuisance  upon  his  estate,  or  causa  catiscs  est  causa  catisaU,    And  if 
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from  defective  coal-holes,  gratings,  and  other  excavations  in  a  public 
street  belonging  to  demised  premises,  which  existed  at  the  time  of 
the  demise,  the  doctrine  is  conflicting.  In  some  of  the  States  it 
is  held,  that,  inasmuch  as  the  opening  existed  at  the  time  of  the 
demise,  and  the  duty  of  protecting  the  public  against  the  possibility 
of  its  becoming  defective  so  as  to  render  the  street  or  highway 
unsafe,  devolves  upon  the  owner  of  the  premises,  he  cannot  divest 
himself  of  this  liability  by  demising  the  premises  to  a  tenant.^ 

a  wTonff-doer  oonreyB  his  wrong  oyer  51  N.  Y.  224  ;  Dorman  v.  Ames,  12 
to  anouer,  whereby  he  puts  it  oat  of  Minn.  461.  Bat  if  by  the  ordinary  am 
hi8  power  to  redress  it,  he  oaght  to  of  the  premises,  or  by  their  use  for 
answer  for  it.  And  it  is  a  fundamental  the  purpose  for  which  they  are  let,  a 
principle  of  law  and  of  reason,  that  he  nuisance  does  not  necessarily  arise,  the 
that  does  the  first  wrong  shall  answer  landlord  is  not  responsible  for  a  noi- 
for  all  consequential  damages ;  and  sance  that  results  from  the  act  of  the 
the  original  erection  does  influence  the  tenant.  The  mere  fact  that  he  has  en- 
continuance,  and  it  remairu  a  eon-  abled  the  tenant  to  create  a  nuisance 
tinuance  from  the  verjf  erection,  and  does  not  ronder  him  chatgeable.  The 
until  it  be  abated."  If  a  landlord  question  is,  whether  the  purpose  for 
erects  privies  in  such  a  situation  that  which  the  premises  are  used  was  con- 
the  very  use  of  them  must  neceesarU^  templated  by  the  landlord,  and  whether 
create  a  nuisance,  he  is  responsible,  such  use  necessarily  created  a  nni- 
Rex  V.  Pedly,  1  Ad.  &  £1.  ^2 ;  Mar-  sance ;  or,  whether  the  nuisance  re- 
shall  V,  Cohen,  44  GNt.  489 ;  Cook  v.  suits  from  the  negligence  of  the  ten- 
Montagu,  26  L.  T.  (N.  S.)  471.  But  ant.  Rich  v,  Basteifield,  4  C.  B.  783; 
where  a  privy  becomes  a  nuisance  Brown  v.  Russell,  L.  R.,  8  Q.  B.  251. 
because  of  the' negligence  of  a  tenant  Strictly  speaking,  there  is  no  such 
in  its  use,  the  tenant  alone  is  liable,  thing  as  a  nuisance  tMrttf,  except  where 
White  V,  Montgomery,  68  Ga.  204.  the  act  is  one  which  is  contrary  to  law. 
And  generally,  where  the  very  existence  or  is  immoral.  Wood  on  Nuisances, 
of  the  thing  constitutes  a  nuisance,  the  643  et  eeq.  Therefore  the  fact  that 
landlord  is  responsible,  —  as  where  a  premises  are  let  to  be  used  for  the 
waU  or  other  permanent  impediment  purpose  of  slaughtering  cattle,  Oatlin 
is  erected  so  as  to  impede  access  to  a  z/.  Valentine,  9  Paige's  Cn.  (N.  Y.)  575 ; 
public  market  or  to  adjoining  premises.  Pedie  v.  Swinton,  McL.  &  Robt.  1018, 
Thompson  z/.  Gibson,  7  M.  At  W.  456.  or  for  any  purpose  that  does  not  neeee- 
Or  obstructing  a  water-course  by  a  earUy  create  a  nuisance,  does  not 
dam  or  other  impediment.  Roswell  v,  prima  fade  render  the  landlord  liable 
Prior,  ante.  Or  leaving  a  dangerous  oecause  a  nuisance  actually  Fesults 
excavation  near  a  highway.  Bolle's  from  such  use. 
Abr.,  Nuisance  (K.),  2 ;  Irvine  v.  Wood, 

>  Irvine  v.  Wood,  61 N.  T.  224  ;  Por  U  of  clearing  the  walk.    It  was  held  thai 

land  V,  ^chardson,64Me.  46;  Stephani  the  action  would  not  lie,  and  that  the 

V.  Brown,  40  111.  428.    In  Flynn  v.  only  liability  resting   upon    the  oe- 

Canton  Co.,  40  Md.  812,  the  court  con-  cupants  of  the  building  was  that  im- 

sidered  the  responsibility  of  the  oc-  posed  by  the  ordinance  itself.    It  is  a 

cupant  of  a  building  in  a  city  for  well-settled  principle  that,  whenever 

damages  resulting  from  a  fall  on  the  a  party  causes  or  creates  a  nuisance  or 

ice  on  the  sidewalk  in  front  of  the  obstruction  in  a  public  street  or  high- 

building.     The  action  was  based  on  way,  he  is  responsible  in  damages  to 

the  neglect  of  the  occupants  of  the  one  who  receives  special  injury  were- 

building   to   clean   the    sidewalk  in  from;  but  in  this  case  the  court  held 

compliance   with   a   dty   ordinance,  that  the  nuisance,  if  any,  was  not 

which  imposed  a  penaltv  of  two  dollara  caused  or  created  by  act  of  the  defend- 

for  every  neglect,  besides  the  expense  anta    The  ice  was  not  placed  on  the 
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While  ia  England,^  and  several  of  the  States  of  this  country,'  it 
is  held  that  the  landlord's  liability  is  suspended  daring  the 

aidewalkthroiigh  theirinstramentalitj;  and  from  the  same  cause.    The  suit 

it  was  formed  eolely  and  exduflively  was  against  the  propertj-owner,  and 

\>y  the  action  of  the  elemente.  Miller,  the  same  ordinance  wae  in  force,  and 

J.,  delivered  an  elaborate  opinion,  at  there  was  the  same  neglect  on  the  part 

the  close  of  which  he  said :  "  The  only  of  the  defendant.    The  coart  held  that 

case  discoverable  bj  the  researches  of  the  action  would  not  lie  against  the 

counsel  and  our  own,  in  which  the  property-owner  and  that  the  remedy 

very  question  now  before  us  has  arisen  lor  all  danutfes  sustained  in  this  waj 

and  been  adjudicated,  Is  that  of  Kirby  is  ezclnsivefy  against  the  inhabitants 

V.  Boylston    Biarket   Association,  14  of  the  city  in  their  corporate  capacity." 

Gray,  2^.  There  the  accident  occurred  Tlie  decision  in  this  case  was  in  ac- 

in  the  dty  of  Boston,  in  the  same  way  oordance  with  this  view. 

*  Pretty  v.  Bickmore,  L.  R.,  8  G.  P.  carriages  placed  in  his  keeping  by  the 
401.  In  Terry  v.  Ashton,  84  L.  T.  R.  fall  of  the  building,  in  a  case  where 
97,  the  Queen's  Bench  Division  held  the  careless  conduct  of  the  builder 
that  the  duty  of  him  who  occupies  a  was  the  real  cause  of  the  accident, 
house  abutting  on  the  highway  is  to  But  the  court  based  Its  decision  on 
repair  all  known  defects  of  the  house  Rex  v,  Watson,  1  Ld.  Raym.  856,  al- 
and its  appurtenances,  the  non-repair  though  Quaik,  J.,  upon  the  argument, 
of  which  may  result  in  danger  to  the  refened  to  Francis  v.  Cockrell,  L.  R., 
passers-by;  and  that  duty  is  not  dis-  5  Q.  B.  184;  affl'd  on  appeal.  L.  R., 
charged  by  the  employment  of  a  con-  5  Q.  B.  501,  in  which  it  was  held  that 
tractor  to  repair  such  defects.  If  the  person  who  had  employed  a  con- 
damage  results  from  the  negligence  of  tractor  to  erect  a  stand  upon  a  race- 
a  contractor  so  employed  tne  house-  course  was  responsible  for  injuries 
holder  is  liable.  In  tnat  case  A.  occupied  occasioned  by  the  defective  oonstruc- 
a  house  abutting  on  a  street.  Project-  tion  of  the  stand.  In  Owinnell  v, 
ing  from  the  front  wall,  about  fifteen  Eamer,  L.  R.,  10  C.  P.  668,  A.  was  in- 
fect over  the  pavement,  was  a  lamp,  jnred  by  the  giving  way  of  a  grating 
which  A.  had  employed  a  contractor  to  in  a  public  footway,  which  was  used 
repidr  along  with  his  other  lamps,  for  a  coal-shoot  and  for  letting  light 
The  contractor  did  his  work  badly,  into  the  lower  part  of  premises  adjoin- 
Another  contractor,  being  afterward  ing.  These  premises  were  at  the  time 
employed  by  the  defendant  to  examine  of  the  accident  under  lease  to  B.,  who 
the  lamp,  placed  a  ladder  against  the  covenanted  to  repair  and  keep  in  re- 
bracket  which  joined  it  to  the  wall,  pair  all  except  the  roofs,  main  walls, 
The  weight  of  the  ladder  and  the  and  main  timbers.  At  the  time  of  the 
rotten  state  of  the  bradLet  caused  the  demise  the  grating  was  unsafe ;  but 
lamp  to  fall  and  Injure  T.,  a  passer-by  there  was  no  evidence  that  C,  the  land- 
in  the  street,  and  it  was  held  that  A.  lady,  had  any  knowledge  of  its  unsafe 
was  responsible  to  T.  for  the  injury  so  state  ;  and  the  jury  found  that  no 
caused,  and  a  rule  to  set  aside  a  ver-  blame  was  attributable  to  her  for  not 
diet  entered  for  T.  at  the  trial  dis-  knowing  it.  Held,  upon  the  authoiitv 
charged.  Whether  A.  would  have  of  Pretty  e.  Bickmore,  L.  R.,  8  C.  F. 
been  liable  if  he  had  never  known  the  401,  that  no  action  was  maintainable 
decayed  condition  of  the  lamp,  quare,  against  C.  At  the  time  of  the  accident. 
The  defendant's  counsel  relied  upon  A.  was  not  passing  along  the  way,  but 
Nichols  V.  Marsland,  L.  R.,  10  Ex.  355,  was  standing  on  the  grating  to  talk 
wherein  it  was  held  that  the  defend-  with  a  person  at  a  window  above  It. 
ant  was  not  liable  to  an  action  for  an  Held,  that  A.  was  not  makinjr  an  Im- 
escape  of  water  caused  by  an  a^ent  proper  use  of  the  grating.  Gwinnell 
beyond  his  control,  as  he  had  used  all  v.  Eamer,  L.  R.,  10  O.  P.  658. 
reasonable  care  to  keep  the  water  on  '  dark  v.  Fry,  8  Ohio  St.  858 ;  Fisher 
his  own  land ;  and  upon  Searle  v,  v.  Thirkell,  21  Mich.  1 ;  Leonard  v. 
Laverick,  L.  R.,  9  Q.  B.  122,  wherein  8torer,115  Mass.  86 ;  Bears  v.  Ambler, 
it  was  held,  that  a  liverv-etable  keeper  9  Penn.  St.  198. 
was  not  liable  for  iiguzy  caused  to 
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existence  of  tlie  tenancy,  and  that  the  obligation  and  liability 
reepecting  the  same  rests  solely  upon  the  tenant,^  unless  the 
landlord  has  covenanted  to  keep  the  premises  in  repair,  or  retains 
possession  over  part  of  the  demised  premises.'  To  the  tenant, 
the  landlord  is  not  liable  for  a  nuisance  existing  on  the  premiees 


^  See  last  note.  Prima  fade,  aa  to  ant  let  to  one  Fairagher  a  house  bj  an 
third  penone.thedaty  of  keepingprem-  agreement  in  writUig,  by  which  the 
isea  in  repair  and  in  a  safe  condition  de-  tenant  agreed  *'  to  do  all  neceaaary  le- 
▼olvea  upon  the  occupant;  but  thia  palm  to  Uieaaidpremiaee,  except  main 
rule  doea  not  apply  if  the  dangerona  walla,  roof  and  main  timbera."  There 
condition  reaulta  from  cauaea  ^jond  waa  no  agreement  by  the  defendant  to 
hia  control ;  Chicago  v.  O'Brennan,  repair,  and  the  hooee  waa  In  good  oon- 
S5  111.  160;  nor  where  the  landlord  haa  dition  at  the  time  of  letting  it.  Owing 
expreaaly  agreed  to  keep  the  premiaea  to  defendant'a  negligence  in  not  re- 
in repair,  or  the  nuiaance  eziated  when  pairing  a  part  of  the  main  walla,  a 
the  premiaea  were  demiaed  ;  Gridley  chimney-pot,  during  the  tenancy  of 
V.  Bloomington,  68  111.47;  Whalen  Farragher,  fell  upon  plaintiff,  who  waa 
e.  Qlouceater,  6  T.  &  C.  (N.  Y.)  185,  Farragher'a  aervant,  and  injured  him. 
or  reaulta  from  the  negligence  of  the  The  (>>urt  of  Common  Pleaa  held  that 
landlord,  either  in  the  conatruction  or  the  plaintiff  waa  not  entitled  to  recoTer 
repair  of  the  building  or  premiaea.  compenaation  from  the  defendant  for 
But,  except  where  the  defect  ia  auch  the  hijury,  aaying  that  there  are  only 
aa  amounta  to  a  nuiaance,  in  the  two  daya  in  which  landlords  or  owners 
abaence  of  a  covenant  on  hia  part  to  can  be  made  liable  in  the  case  of  an  in- 
repair,  the  landlord  ia  liable  neither  jury  to  a  atranger  by  the  defective  re- 
to  the  tenant,  'or  third  peraons  upon  pair  of  premises  let  to  a  tenant,  the 
the  premises  by  the  tenant's  invita-  occupier  and  the  occupier  alone  being 
tion,  for  injuries  sustained  by  reason  prima  fade  liable.  The  first  way  ia 
of  any  disrepair.  Clancy  v.  Byrne,  56  in  case  of  a  contract  by  the  landlord 
N.  X.  129.  In  Jaffe  V.  Harteau  56  to  do  repairs  where  the  tenant  can  sue 
id.  898,  certain  premiaea  of  the  him  for  not  repairing.  Secondly,  in 
defendant  were  aub-let  to  the  plaint-  the  caae  of  a  miafeasance  by  the  land- 
iff's  husband  and  occupied  by  him  aa  lord,  as,  for  instance,  when  he  lets 
a  resideace  for  himself  and  family,  premises  in  a  ruinous  condition.  See, 
The  plaintiff  was  injured  by  the  ex.  aa  aupporting  this  doctrine,  Payne  o. 
plosion  of  a  boiler  used  in  the  kitchen,  Rogers,  2  H.  Bl.  849  ;  Todd  v.  Flight, 
and  which  was  put  there  by  the  de-  9  C.  B.  (N.  S.)  377 ;  Russell  v.  Shen- 
fendant.  It  appeared  that  the  ex-  ton,  8  Q.  B.  449;  Pretty  v.  Bickmore, 
plosion  resulted  from  the  fact  that  L.  B.,8C.  P.  401;  Gwinnell 9.  Earner, 
there  was  no  safety-valve  to  the  boiler,  L.  R.,  10  C.  P.  658;  see, also, Gwath- 
but  it  did  not  appear  that  the  defend-  ney  v.  Little  Miami  R.  R.  Co.,  12 
ant  knew,  or  had  any  reason  to  suspect,  Ohio  St.  92.  But  in  Allan  e.  Mack, 
that  such  a  defect  existed,  or  that  any  Hay,  45,  a  lessor  waa  held  liable  for 
danger  waa  to  be  apprehended  from  injuriea  auffered  in  oonaequence  of  the 
the  use  of  the  boiler  for  the  purpose  lessee  having  opened  and  negligently 
intended.  It  waa  held  that  the  de-  kept  a  pit  on  the  land.  But  aee, also, 
f endant  was  not  liable  for  the  dam-  as  auataining  the  principal  caae.  Pick- 
ages.  The  queation  of  the  liability  of  ard  d.  Collina,  28  mrb.  (N.  Y.)  444 ; 
a  landlord  for  injury  happening  to  a  Taylor  e.  Mayor  of  New  York,  4  E. 
stranger  during  a  tenancy,  caused  by  D.  S.  (N.  Y.)559;  Kabn  e.  Love,  3 
the  defective  repair  of  the  demised  Oreg.  206;  Mayor  of  New  York  v. 
premises,  was  considered  in  the  caae  Corliea,  2  Sandf.  (N.  Y.)  801. 
of  Nelson  v.  The  Liverpool  Breweiy  *  Priest  z^.  Nichols,  116  Maaa.  401; 
Co..L.R.,2C.  P.D.811.  Thedefend-  Larue  v.  Farren   Hotel  Co.,  id:  67. 
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at  the  time  when  the  lease  was  made,  nor  for  defects  therein/ 
unless  the  defect  is  latent,  and  the  landlord  has  been  guilty  of 
fraud  or  actual  concealment  or  deceit  in  the  letting.'  In  one  case, 
the  fact  that  the  landlord  did  not  fairly  state  the  condition  of  the 
drains  was  held  actionable." 

>  Cloves  f>.  Willougbbj,  7  HUl  (N.  clofie  it    McGlashan  v.  Tallmadge,  87 

Y.),  88;  Erakine  v.  Adeane»  L.  R.,  8  Barb.  (N.  T.  8.  C.)  818;   Cesar  v, 

Ch.  756;  O'Brien  t/.Capwell.  69  Barb.  Earutz,   (X)   N.    T.   229;   Minor   o. 

(N.   T.}    497;  Bobbins  v.   Mount,    4  Sharon,  112   Mass.  477;  WaUace  «. 

Robt.  ("N.  Y.)  668  ;  Westlake  v.  De-  Lent,  1  Dalr  (N.  Y.  C.   P.),  481.     If 

Qraw,  26  Wend.  (N.  Y.)  669 ;  Academj,  the  landlord  erects  or  continues  a  nui- 

etc.  V.  Hackett,  2  Hilt.  (N.  Y.  C.  P.)  sance  upon  leased  premises,  or  in  their 

217;  Chappell  v.  Gregory  84  Bear.  250 ;  vicinity,  he  is  liable  to  the  tenant  for 

Welles  «.  Castles,  8  Gray  (Mass.),  828  ;  the    resulting    damages  ;    Center   v. 

Hart  V,  Windsor,  12  M.  At  W.  68 ;  Lib-  Davis,  89  Ga.  210  ;  Bobbins  v.  Mount, 

bey  V.  Tolford,  48  Me.  816;  Foster  v.  4  Bobt.  (N.  Y.  S.  C.)  668  ;  Marshall 

Peyser,  9  Cush.  (Mass.)  242;  Coe  o.  v,  Cohen,  44  Ga.  489;  if  the  nuisance 

Vogdes,  71  Penn.  St.    888;  Jaffe   v.  results  without  any  fault  on  the  part 

Hartean,  66  N.  Y.  898.  of  the  tenant,  and  as  a  consequence  of 

*  In  Minor  v.  Sharon,  112  Mass.  477,  the    landlord's    acts    or    negligence, 

the  fact  that  the  landlord  failed  todis-  Thus,  in  a  Georgia  case,  Marshall  v. 

close  the  fact  that  the  premises  were  Cohen,  44  Ga.  ^9,  the  defendant  was 

infected   with  smcdl-pox  was  held  to  the  owner  of  a  tenement  which  he  leased 

amount  to  such  fraud  as  rendered  the  to  several  families.     Upon  the  upper 

landlord  liable  to  the  tenant  for  dam.  floor  there  was  a  water-closet  wnich 

ages.     The  tenant  may  rescind  the  was  used  bv  all  the  tenants,  and  was 

lease   immediately   upon  discovering  also  open  night  and  day  for  the  use  of 

the    fraud,  but   if   he    continues   to  outsiders,  and  was  at  times  in  a  very 

occupy   after   he   becomes   cognuizant  bad  condition.     The  landlord's  atten- 

tbereof,  he  must  pav  the  rent.    Herrin  tion    had    been    called    to    it,  and  a 

I/.  Libbey,  86  Me.  860;  Rosenbaum  v,  plumber,  who  had  been  employed  to 

Ounter,  8  £.  D.  S.  (N.  Y.)208.  repair  it,  advised  closing  it  up .     This, 

'  Wilson  V.  Finch  Hatton,  L.  R.,  2  however,  the  landlord  neglected  to  do. 

Exch.  D.886  ;  Scott  v.  Simons,  64  N.  Previous  to  the  infliction  of  the  dam- 

H.  426;  ^ulett  v,  Powell,  80  Penn.  age  sued  for  a  leakage  had  occurred  in 

St.  298 ;  Christopher  v.  Austin,  11  N.  the  pipes,  and  the  landlord  had  prom- 

Y.  216;  Rosenbaum  «.  Gunter,  8  E.  ised  to  repair  them,  but  neglected  to 

D.  S.  (N.  Y.  C.  P.)  208;  Westlake  V.  so.     Finally    the    water-closet    over- 

DeGraw,  25  Wend.  (N.  Y.)669.    The  flowed   and    the    water   injured    the 

difficulty  arises,  and  the  conflict  in  the  goods  of  the  plaintiff,  who  was  a  tenant 

authorities,  upon  the  question  whether  and  occupied  one  of  the  lower  floors, 

the  landlord  has  been  guilty  of  con-  It  was  held  that  the  landlord  was  re- 

cealment  or  active  deceit.    If  the  de-  sponsible  for  the  damage.  Cociira.nb, 

feet  is  visible,  or  one  that  might  have  G.  J.,  in  delivering  the  judgment  of 

been  ascertained  upon  reasonable  in-  the  court   upon    the    question,  said, 

spection  or  inquiry,  the  landlord  is  not  *'  There  is  nothing  clearer  as  a   prin- 

liable,  because  the  tenant  is  bound  to  ciple  of  law,  than  that  a  party  is  liable 

look  and  inquire ;  Comfoot  v.  Fowke,  for  damages   done    by    himself,   his 

6M.  &  W.  868;  Keates  v.  Cadogan,  servants  or  agents  in  maintaining  and 

IOC.  B.  691 ;  but  if  by  words  or  acts  keeping  up  a  private  nuisance.     The 

he  misleads  the  tenant,  or  prevents  in-  evidence  in  the  case  shows  that  this 

quiry,  he  is  liable.     Staples  v,  Ander-  closet  was  at  times  in  very  bad  order 

son,  8  Robt.  (N.  Y.  S.  G.)  827.     But  and  condition,  and  that  it  was  kept  in 

where  the  defect  is  not  visible,  and  this  condition.    *    *    And  it  appears 

is  not  such  as  would  be  likely  to  be  that  previous   to   the   damage   com- 

anticipated,  or  Is  prejudicial  to  life  or  plained  of  there  was   a   leaaage,  of 

health,  the  landlord  is  bound  to  dis-  which  she  was  notified,  and  she  prom* 
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Seo.  828.  Aoiioiii  hj  unanta.  —  In  an  action  by  a  tenant  or  a 

person  in  poflsession  of  premises  affected  by  a  noisanoe  nnder  title 
less  than  a  freehold  estate,  it  is  only  neoessary  to  allege  the  fact 

ised  to  fix    it.     *    *    A  ffeneral  prin-  he  has  parted  with  all  right  to  inter- 
ciple  may  be  recognised,  that  one  who  fere  with  or  oontiol  the  premiaeB,  ez- 
permita  a  wron^  to  be  done  is  aa  liable  oept  to  the  extent  that  exoeptiona  in 
M  he  1/Dho  does  ti.    One  who  erects  any  that  respect  have  been  made  in   his 
thing  upon  his  land,  which  by  ignition  favor  in  the  lease,  and  lie  is  eqoaUj 
bams  down  the  house  of  one  adjoining,  liable  with  a  stranger  for  any  inter- 
is  liable.    *  *  In  this  case  the  damage  ference   therewith.     Eimmel  v.  Bar- 
was  prodaoed  by  a  water-closet,  whi<3i,  feind,  2  Daly  (N.  T.  C.  P.X  155.    If 
if  not  kept  clean  and  in  proper  order,  the  landlord  negligently   leaves    the 
was  per  ee  a  private  nuisance,  and  tiie  premises  in  a  condition  that  by  the 
natural  and  ordinary  consequence  of  act  of  one  tenant  a  nuisance  may  be 
which  was  to  produce  a  nuisance  as  created  aa  to  another  tenant,  he  in  re- 
the  inherent  consequence  of  the  thing  sponsible    to    the     tenant     injured, 
itself.     ATidu^ien  there  it  proof,  9tB  in  although  the   nuisance    was    mainly 
this  case,  of  the  defeU  being  known  to  caused  by  the  negligence  of  the  other 
the  defendant,  by  information,  and  by  tenant.     Thus,  in  a  New  York  caae, 
actual  notice  of  a  previous  leak,  we  Eimmel  v,  Burfeind,  2   Daly  (N.  T. 
think  the  reasons  of  this  liability  ap-  C.  P.),  155»thelandlordlea8eda  room  to 
pear."  A  similar  doctrine  was  held  in  a  the  plaintiff  tliat  had  open  gas  pipes 
caseheardin  the  Superior  Court  of  New  in  it,  and  leased  a  lower  room  to  an- 
York  dty .  Bobbins  v.  Mount,  4  Bobt.  other  tenant,  and  gave  him  permission 
553.    In  that  case  also  the   buildinff  to  introduce  gas  into  the  house.    The 
was  occupied  by  several  tenants,  and  tenant  of  the  lower  room  introduced 
the  landlord  employed    a  janitor   to  the  gaa,  and  it  escaped  through  the 
take  charffe  of  the  building,  who  was  open  pipes  into   the   plaintiffs  room 
paid  for  his  services  by  the  tenants,  and  exnloded  and  injiued  him.    The 
who  paid  for  his  services  according  to  landlord  was  held  responsible  for  the 
the  space  that  each  occupied.  A  faucet  damages,  although  the  lower  tenant 
was  left  open  in  the  room  of  an  upper  was  negligent  in  introdudng  the  gaa 
tenant  one  night  and  the  water   left  So  where  a  lan^ord  suffers  a  building, 
running  into  a  urinal,   which,  being  or  any  part  of  it,  as  a  chimney,  to  go 
choked  up  with  tobacco,  overilowed,  to    ruin   and    fall  upon  the  tenant's 
and  damaged  the  tenants  below.  Upon  goods,  he  is  liable  for  all  the  damages 
the  trial  in  the  court  below,  the  judge  that  ensue.    Eagle  v.  Swayae,  2  jStly 
charged  the  jury  that  if  the  overflow  (N.  Y.  C.  P.),  140.    But  no  action  can 
was  caused  by  the  neghgenee  ofthede-  be  maintained  by  the  tenant  against 
fendant;  or  \f  the    Jmure  wu  im-  the  landlord  for  personal  injuries,  or 
properly  eonetructed,  orehould  not  heme  injury  to  his  gooas,  by  reason  of  the 
been  there  at  aU;  or   that  if   all  the  defective  coniution  of  the  building  or 
safeguards  that  could  poeaSbiy   have  premises,  although  they  exiated  when 
been  placed  there    were    not   placed  the  tenancy    commenced,  unless  the 
there,  and  the  flxture  woe  uneafe,  the  landlord   is   chargeable    with    some 
defendant  was  responsible  irrespective  afllrmative  misfeasance  or  neglect  of 
of  the  question  of  negligence,  and  this  positive  duty,  or   has   contracted   to 
ruling  was  fully  sustained  upon  ap-  miJ^e  repura.    O'Brien  v,  Gapwell,  59 
peaL    That  a  tenant  may  maintain  an  Barb.  (N.  Y.)  497.    And    in   actions 
action  against  any  person  for  an  in^  brought  against  a  landlord  for  injuries 
jury  to  Ms  enjoyment  of  leased  prem-  resulting  from  the  unsafe  condition  of 
ises  by  the  erection  or  maintenance  of  the  building  leased,  or  any  of  its  ap- 
a  nuisance  is  well  settled     Booth  v,  pondages,  the  declaration  or  compli^t 
Wilson,  1  B.    &  Aid.    59 ;  and    the  must  affirmatively  state  facts   which 
landlord  is    no   more    exempt   from  show  that  it  was  the  duty  of  the  land- 
liability   to     him    in    this     respect  lord  to  make  repairs,  or  that  the  par* 
than  a  mere  stranger   to   the   title,  ticnlar  injury  resulted  from  the  neglect 
During  the  existence  of  the  tenancy  by  him  of  a  positive  dnty.    This  anty 
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that  the  plainttff  ie  in  possession  of  the  premises,  describing  them, 
and  that  the  possession  thereof  is  injured  by  the  nuisance  com- 
plained of,  describing  it  particnlarlj  as  to  its  effect  npon  the 
plaintiff's  rights,  and  the  facts  set  forth  in  the  declaration  must 
be  SQch  as  show  that  the  use  of  the  defendant's  property,  in  the 
manner  charged,  is  in  fact  a  nuisance  and  a  violation  of  the  plaint- 
iff's right'    A  tenant,  however,  can  only  sue  for  damages  and 

does  not  ipring  from  the  relation  of  and  proved.  EjJin  v.  Love,  8  Orogon, 
landlord  and  tenant,  nor  wiU  it  ever  206.  See  ante,  §  886,  for  a  f aU  re- 
be  preeumed,  bat  most  be  both  stated  view  of  this  qaeetlon. 

>  Rooth  V.  Wilson,  1  B.  ft  A.  50  ;  of  some  daty  Incident  to  the  def end- 
Peter  e.  Kendal,  6  B.  &  C.  708 ;  1  anfs  estate,  as  non-ropair  of  fences, 
Chittv  on  Plead.  880 ;  2  Saunders  on  non-ropair  of  private  ways,  etc,  it  is 
Plead.  687 ;  Gomvn's  Dig.,  Plead.  C.  soi&dent  to  state  generaUv  that  the 
S9;Goryton  t/.  Lithebye,2  Sannd.  118;  defendant  was  in  possession  of  the 
Blissette.  Hart,  Willes,  606 ;  Symonds  estate,  and  that  it  was  his  daty  to  re- 
e.  Seaboome,  Cro.  Car.  825.  pair  certain  fences,  etc.,  without  stat- 

Bat  if  a  title  be  stated  it  must  be  ing  particularly  how  the  duty  arose, 

proved  as  laid  or  it  will  be  a  flrronnd  1  Ghitty's  Plead.  882 ;  2  Ld.    Baym. 

for  a  nonsuit ;  1  Chitty's  Plead.  885  ;  1090;  6  Mod.  811.     But  if  the  duty  is 

or  if  the  title  stated  appears  to  be  in-  created  by  a  special  statute  or  by  an 

sufficient,  it  will  be  ground  for  a  de-  ordinance  of  a  city  or  other  corpora- 

murrer.     Stott  v.  Stott,  16  East,  860 ;  tion,  so  much  of  the  act  must  be  set 

Crowther  v.  01dfield,(2  Ld.  Baym.  1228 ;  forth  as  to  enable  the  court  to  say  that 

1  Salk.  865.  a  duty  was  imposed  upon  the  defend- 

The  defect  in  title  is  not  cured  by  ant  theroby ;  but  if  it  arises  under  a 

verdict.    Harrison  v.  Fulstowe,  Cro.  general  law,  the  law  need  not  be  set 

Jac.  186 ;  Crowther  v.  OldSeld,  ante.  up. 

But  if  the  injurv  is  to  a  right  not  ap-  It  is  not  necessary  to  state  the  pro- 

purtenant   to  the  promises  and  only  else  day  when  the  injury  occurred ; 

vests    in    the    plaintiff  by  license  or  Westboume    v.   Mordant,   Cro.  Eliz. 

special  agreement,  the  right  and  the  191 ;  but  if  a  former  rocovery  has  been 

title  thereto  mnst  be  definitely  and  had,  the  injury  must  be  shown  and 

accurately  stated,  and  a  naked  posses-  alleged  to  nave  occurred  subsequent 

sion  or  an  exercise  of  the  rignt  will  to  such  former  recovery.     Clowes  v. 

not  support  the  action.    Fentiman  v.  North  Staff ordshiro  Potteries  Co.,  L. 

Smith,  4  East,  106 ;    Tewkesbury  v.  R.,  8  Ch.  App.  125. 

Ditson,  6  id.  488.  The  action  is  local  and  should  be 

When  the  roversioner  sues,  it  is  nee-  brought  in  the  county  where  the  nui- 
essary  to  state  generally  that  the  sance  exists.  The  nuisance  should  be 
promises  were  in  possession  of  a  ten-  described  with  certainty,  but  a  local 
ant,  at  the  time  when  the  injury  was  description  need  not  be  given,  and  in 
committed,  but  an  allegation  that  the  the  absence  thereof,  it  will  be  sufficient 
tenant  is  still  in  possession,  or  that  the  if  it  is  proved  on  the  trial  to  have  been 
plaintiffs  title  still  continues,  is  imma-  committed  in  the  county  in  which  the 
terial,  and  if  alleged  need  not  be  proved;  action  i%brouffht.  In  local  actions  it 
Vowles  V.  Miller,  8  Taunt.  187  ;  but  if  is  presumed  Uiat  the  injury  occurred 
the  injniT  complained  of  is  the  loss  of  within  the  county  where  the  action  is 
a  tenant  by  reason  of  the  nuisance,  the  brought,  but  good  pleading  requires 
fact  should  be  so  stated  and  proved  or  that  the  locality  should  be  definitely 
the  action  will  fail.  Potter  z'.  Froment,  slated.  Warren  v.  Webb,  1  Taunt. 
47  Cal.  165  ;  Francis  v,  Schoellkopf,  58  879.  But  where  the  allegation  is  that 
N.  T.  152  ;  Ross  v.  Butler,  19  N.  «f.  Eq.  the  nuisance  exists  in  one  county  and 
294 ;  Wesson  v,  Washburn  Iron  Co.,  the  proof  is  that  it  is  in  another,  tbn 
18  Allen  (Mass.),  95.  If  the  injurv  variance  Is  fatal.  SimroonR  v.  Lilly- 
complained  of  results  from  a  breach  stone,  8  Ex.  441 . 
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cannot  claim  an  abatement  of  the  nuisance.^  In  all  cases  where  an 
abatement  of  the  nuisance  is  claimed  in  addition  to  damages,  in 
those  States  where  the  conrts  are  clothed  with  power  to  order  an 
abatement,  the  action  must  be  brought  by  the  owner  of  the  estate 
affected  by  the  nuisance,  and  against  the  owner  of  the  land  upon 
which  the  nuisance  exists,  or  against  the  erecter  and  the  owner  of 
the  estate,  where  the  nuisance  is  erected  by  one  who  does  not  own 
the  estate.'  The  owner  of  premises  upon  which  a  nuisance  exists, 
although  erected  by  a  tenant,  is  liable  therefor,  if,  at  the  time  when 
the  premises  were  let,  he  knew  the  purposes  to  which  they  were  to 
be  devoted,  and  had  reason  to  know  that  the  use  of  the  property 
in  that  way  would  be  productive  of  injury  to  others  as  a  nui- 
sance.* It  is  not  necessary  that  he  should  have  known  pc^tively 
that  the  particular  use  would  be  a  nuisance,  but,  if  there  were 
reasonable  grounds  to  apprehend  such  a  result,  it  is  sufficient  to 
charge  him  with  liability,  either  alone,  or  jointly  with  the  ten- 
ant, by  one  who  is  injured  thereby.*  But  if  premises  are 
leased  to  a  tenant,  and  the  tenant  creates  a  nuisance  thereon,  that 
was  not  contemplated  by  the  lease,  and  which  cannot  fairly  be 
said  to  have  been  licensed  by  the  landlord,  the  tenant  alone  is 
liable  for  damages.*  But  if,  after  the  nuisance  is  erected,  the 
landlord  renews  the  lease,  this  is  such  a  ratification  or  adoption 
of  the  nuisance,  as  charges  the  landlord  with  liability.* 

Sbo.  829.  Role  in  Smith  v.  Hmnbart  —  In  Smith  V.  Hwmhertj  the 
defendant  was  the  owner  of  premises  adjoining  the  plaintiff's 
land.  He  had  erected  buildings  thereon,  and  a  privy  for  the  use 
of  the  building,  and  let  the  premises  to  tenants.     The  privy  by 

*  Brown  v.  Wood  worth,  5  Barb.  (N.  ment,  bat  the  remedy  is  not  enooor- 

Y.)  550  ;  Evans  z/.  Evans,  2  Camp.  491 ;  aged.      Hutch) ns    v.     Smith,    ante ; 

Barker  v.  Barker,  3  C.  &  P.  557  ;  Cook  Howard  v.  Lee,  8  Sandf,  (N.  Y.)  288. 

V.  Transportation  Co.,  1  Den.  (N.  Y.)  «  Fish  v.  Dodge,  4  Denio  fN.  Y.).311 ; 

91 ;  Symonds  v,  Seaboume,  Cro.  Car.  Morris  v.  Brower,  Anth.  N.  P.  (N.  Y.) 

325.   Bat  eontra,  see  De  Laney  v.  Bliz-  868;  Pickard  v,  Collins,  28  Barb.  (N.  Y ) 

zard,  14  N.  Y.  Sap.  Ct.  7,  where  it  was  444;    Blant  v.  Aikin,  15  Wend.  (N. 

held  that  one  having  a  leasehold  in-  Y.)  522. 

terest  may  maintain  an  action  to  abate  *  Fish  v.  Dodge,  ante ;  MarshaU  v, 

a  nuisance  to  the  estate.  Cohen,  44  Ga.  489  ;  9  Am.  Rep.  170. 

« Ellsworth  v.Patnam,'16 Barb. 566;  "Burgess  v.  Gray,   1  C.    B.  591 ; 

Brown  v.  Woodworth.  5  Barb.  (N.  Y.)  Ellis  v.  Sheffield  Qas  Co.,  23  L.  J.  (Q. 

550 :  Hutchins  v.  Smith,  68  id.  252.  In  6.)  42. 

New  York  the  action  under  the  Code  *  Stete  v.  WUliams,  80  N.  J.  L.  102. 

may  be  both  for  damages  cmd  abate-  *  2  Kerr  (N.  B.)  602. 
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faulty  use  became  a  naisance,  and  was  bo  offenBlve  that  the  plaint- 
iff was  prevented  from  renting  his  premises  for  as  large  rent  as 
he  otherwise  wonld  have  been  able  to  have  rented  them  for.  The 
coort  held  that  where  the  landlord  erects  any  thing  upon  his 
premises,  which  by  improper  nse  Tnay  become  a  nuisance,  he  is 
liable  for  all  the  consequences  if  the  thing  m  fact  becomes  a 
nuisance  through  the  fault  of  his  tenants ;  and  this  is  the  case, 
even  though  the  tenant  has  covenanted  to  make  all  repairs.^ 

Sec.  830.  what  the  dM}liaratioii  shoold  contain.  —  The  action  espe- 
cially where  an  abatement  is  sought  is  local  and  should  be  laid  in  the 
county  where  the  nuisance  exists,  but  if  no  county  is  named  the  ac- 
tion will  be  upheld  by  proof  that  the  nuisance  exists  in  the  county 
where  the  action  is  brought,"  but  if  the  nuisance  is  laid  in  one 
coxmty  and  proved  to  be  in  another  the  variance  is  fatal.*  Where, 
however,  an  action  on  the  case  for  damages  is  brought,  and  only 
damages  are  claimed,  it  is  held  in  New  York  that  the  location  of 
the  cmjh%e  of  the  injury  affects  the  jurisdiction,  but  that  an  action 
will  lie  in  the  county  or  State  where  the  wjwry  is  mf/icted^  al- 
though the  thing  which  creates  the  injury  is  located  in  another 
county  or  State  even.  Thus,  where  the  defendants  carried  on  an 
offal  and  bone-boiling  establishment  in  the  State  of  New  Jersey, 
which  sent  offensive  stenches  and  smells  over  the  plaintiff's  lands, 
situated  in  New  York,  it  was  held  that  an  action  for  the  damages 

'  Portland  v.  Richardson,  54  Me.  46.  nnisance,  suffered  the  tenant  to  re- 
in Rex  V,  Pedlv,  1  Ad.  &  El.  823,  main  in  the  oocapation  of  the  premises, 
it  was  held  that  the  landlord  who  lets  upon  the  same  terms  as  before,  re- 
premises  with  a  nuisance  thereon,  or  ceiving  root.  The  wife  of  A.  hav- 
any  thing  liable  to  become  so,  except  ing  sustained  damage  bj  reason  of 
care  is  exercised  (In  this  case  a  privy),  the  danfi^erons  condiuon  of  the  grat- 
is liable  to  indictment  if  the  thing  ing  ;  heM  by  the  Court  of  Queen's 
becomes  a  nuisance,  even  though  the  Bench,  that  the  defendant,  as  rever- 
tenant  has  covenanted  to  repair.  Con-  sioner,  was  liable  to  an  action  for  the 
greve  v,  Morgan,  18  N.  Y .  84 ;  Daven-  damage  thereby  occasioned  by  the  Ex- 
port V,  Ruckman,  10  Bosw.  (N.  Y.)  20  ;  chequer  Chamber.  Marshall  9.  Cohen, 
Irvin  V.  Fowler,  6  Robt.  (N.  Y.)  482 ;  44  Ga.  489  ;  9  Am.  Rep.  170. 
51  N  Y.  224 ;  Rex  v.  Moore,  S  B.  &  Ad.  But  see  Fisher  9.  ThirkeU,  21  Mich. 
184.  In  Gandy  v,  Jubber,  5  B.  &  S.  1 ;  Bears  v.  Ambler,  9  Penn.  St.  193; 
485,  the  owner  of  a  messuage  and  City  of  Lowell  «.  Spaulding,  4  Cush. 
premises,  attached  to  which  was  an  TMass.)  277 ;  Elliott  v,  Aiken,  45  N.  H. 
area,  let  the  same  to  a  tenant  from  86  ;  O wings  v.  Jones,  9  Md.  108 ;  Estep 
year  to  year,  and  died  ;  having  devised  v,  Estep,  28  Ind.  114. 
the  property,  with  an  iron  grating  over  *  Warren  v.  Webb,  1  Taunt.  879 ; 
the  area  Improperly  constructed  and  State  v.  Sturdivant,  21  Me.  9 ;  Oliphant 
out  of  repidr  so  as  to  amount  to  a  «.  Smith,  3  P.  ft  W.  ^enn.)180 ;  El- 
nuisance,  to  the  defendant.  The  dred  v.  Ford,  46  Wis.  680. 
defendant,  having  no  notice  of  the       *  Simmons «.  LUlystone,  8  Ex.  441. 


980  BsmcDiBs  at  Law. 

ooald  be  brotight  in  New  York.  ^^The  cause  of  aetion,''  said 
Dayib,  J., ''  arisee  upon  the  injury  suffered  in  respect  to  lands  at- 
oated  in  this  State,  and  so  the  cause  of  action  neoessaiilj  arose 
here,  although  the  nuisance  which  produced  the  injury  was  situ- 
ated in  another  State."  ^  But  in  Pennsylvania,'  it  was  held  that 
an  action  for  a  nuisance  created  by  the  erection  of  a  dam  in  a  navi- 
gable  river  is  local,  and  can  only  be  sustained  in  the  county  where 
U  is  erected^  and  a  similar  doctrine  was  held  in  reference  to  in- 
jaries  resulting  to  one  mine-owner  from  bad  mining  on  the  part 
of  an  adjoining  mine-owner.*  But  in  Massachusetts^  it  is  held 
that  an  action  for  an  injury  to  a  mill  privilege  arising  firom  the 
erection  of  another  dam  below,  in  another  county,  may  be  brought 
in  the  county  where  the  mill  is  located.  In  another  case,  where 
injary  to  a  fishery  in  one  county  by  the  erection  of  a  dam  in  an- 
other county  was  alleged,  it  was  held  that  the  action  was  properly 
maintainable  in  either  county/  In  New  Jersey  an  action  for  a 
nuisance  arising  from  works  situate  in  one  county,  to  property  in 
another  county,  may  be  brought  in  either  coxmty.*  In  Arkansas^ 
it  was  held  that  in  actions  for  injuries  to  real  property,  the  action 
must  be  brought  in  the  county  where  the  land  is  located,  and  that 
the  parties  cannot  change  the  jurisdiction  by  agreement. 

The  particular  use  of  property  complained  of  as  a  nuisance,  as 
well  as  the  injury  resulting  therefrom,  should  be  particularly 
stated.  The  injurious  act  should  be  described  according  to  the 
fact,  but  the  particular  manner  in  which  the  nuisance  is  created 
need  not  be  stated.*  It  seems,  however,  that  if  the  mode  of  pro- 
ducing the  injury  is  set  forth  it  must  be  proved  as  laid,*  and  a 
nuisance  essentially  difEerent  from  that  alleged  cannot  be  proved.^ 
The  rules  of  good  pleading  require  that  a  nuisance  should  be 
described  and  set  forth  particularly  and  explicitly,  as  proof  is  not 
admissible  to  prove  a  nuisance  of  an  essentially  different  character 
from  that  set  up  in  the  declaration.^^    The  declaration  must  also 

1  Rackman  o.  Green,  9  Hun  (N.  Y.),  *  Deacon  9.  Shreve,  23  N.  J.  L.  176. 

225.  '^  Jacks  v,  Moore,  88  Ark.  81. 

«OUphant    v.  Smith,   8   P.  &  W.  >  EUis  v.  Bowlee.  Willes,  68a 

(Penn.)  180.  *  Anonymoas,  1  Ld.  Baym.  452. 

•Prevoflt   «.    GorreU,   2  W.  N.  C.  »•  O'Brien    «.    St.    Paul,    18   Minn. 

(Penn J  440 ;  also  8  id.  866.  176. 

^Thompson    v.    Crocker,   9    Pick.  "O'Brien  o.    St.    Paul,    18  Minn. 

(Ma88.)59.  176. 

»  Harden  v.  Crocker,  10  Pick.  (Maas.) 
883. 
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show  that  the  defendant  maintains  or  upholds  the  nuisance,  and 
that  it  is  caused  hj  his  own  acts^  or  the  acts  of  others  by  his 
knowledge  or  consent  in  some  way,  so  that  he  may  be  said  to  be 
ooDnected  therewith.  Although  a  nuisance  exists  upon  a  person's 
premises,  yet  if  it  exists  there  by  the  act  of  a  stranger/  or  if  it  is 
caused  by  others  outside  his  premises,  no  liability  exists  against 
him  therefor.  As,  if  filthy  water  is  thrown  upon  premises  above 
his,  and,  passing  on  his,  accumulates  there  and  emits  noxious  smells, 
no  action  lies  against  the  owner  of  the  lower  estate  therefor;* 
nor,  if  by  the  erection  of  a  mill  noxious  smells  are  emitted,  can 
the  owner  of  the  dam  be  made  liable  if  the  nuisance  arises  from 
the  acts  of  others,  as  by  improved  or  increased  cultivation  of 
upper  premises,  or  by  ditching  done  by  upper  owner  whereby 
silt  accumulates  and  chokes  the  channel,  producing  an  overflow 
and  the  collection  of  water  in  stagnant  pools.'  So,  too,  no  lia- 
bility exists  for  a  nuisance  that  is  created  by  natural  causes,  and 
to  which  the  act  of  man  has  not  contributed ;  *  nor  for  a  nuisance 
that  would  exist  independent  of  any  act  done  by  the  defendant, 
and  where  his  act  has  not  essentially  increased  it.* 

But,  if  the  act  of  the  defendant  contributes  essentially  to  the 
creation  of  the  nuisance,  as  by  the  erection  of  a  dam  which  ren- 
ders the  water  stagnant,*  or  produces  its  overflow  so  as  to  cause 
it  to  gather  in  pools  or  eddies  and  become  stagnant,^  or  by  raising 
it  so  as  to  cause  the  decay  of  vegetable  matter  upon  its  banks, 
whereby  unwholesome  gases  are  developed,*  he  is  liable,  even 
though  natural  causes  combine  with  his  act  to  produce  the  injury. 

Sbo.  831.  Whmn  many  oontribnta  to  wadauum  any  one  may  b«  obaryed. 

—  So,  too,  any  person  who  contributes  to  the  production  of  a  nui- 
sance may  be  made  chargeable  therewith,  although  many  others 
contributed  thereto,  and  his  act  alone  would  not  constitute  a  nni- 
sance,  but  the  combined  effect  of  which  is  to  create  an  actionable 
injury ;  as,  if  several  persons  drain  their  premises  into  the  same 
ditch,  the  waters  from  which  are  discharged  near  the  premises  of 

'  Sazby  v,  Manchester,  Sheffield  &  *  Beach  «.  People,  11  Mich.  106. 

LlnoolABhixe  B.  R.  Co.,  19  L.  T.  (N.  •Rogers  v.  Barker,  81  Barb.  (N.  Y.) 

8.)  040.  447. 

*  State  V.  BorUngton,  86  Vt.  68L  ^Beaoh  e.  People,  11  Mich.  108. 

*  State  V.  Rankin,  8  S.  C.  488.  •People  v.  Townsend,  8  HUl  (N. 
«  Mohr  •.  Gaalt,  10  Wis.  618.  T.),  479. 
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another,  and  produce  an  injury,  either  to  his  estate  or  to  itB  com- 
fortable enjoyment,  each  of  the  peroons  so  using  the  drain  is  liable, 
in  separate  actions,  for  the  damages  occasioned  by  him,  or  to  in- 
dictment therefor.^  Or  if  several  persons  use  a  private  way  in  a 
manner  different  from  what  they  have  lawful  right  to  use  it,  al- 
though there  is  no  concert  between  them  in  its  use,  and  each  uses 
it  on  his  own  account  and  at  different  times,  although  the  unlaw 
f  ul  use  by  either  one  of  the  parties  would  not  constitute  an  action- 
able obstruction ;  yet  if  the  use,  by  all  of  them  combined,  creates 
a  nuisance  to  others,  an  action  may  be  maintained  against  each  of 
the  parties  whose  acts  contribute  to  the  nuisance.* 

Sbo.  832.  Tilto  of  dfllnidttit  nMd  not  b«  stoted.  —  It  is  not 
necessary  to  set  up  the  defendant's  title  to  the  property 
upon  which  the  nuisance  exists,  but  his  relation  to  the  nui- 
sance must  be  set  forth  in  such  a  way  as  to  show  that  he 
is  legally  liable  for  its  existence.'    Any  person  contributing  to  a 

'Dake  of  Baodeugh  v.  Cowan,  5  A  joint  action  cannot  be  brooiplit 
Macpli.  214;  McAuley  v,  Boberta,  13  against  a  municipal  corporation  for 
Grant's  Gas.  (U.  C.)  665;  Crosslej  v,  injuries  resulting  from  a  defect  in  a 
Lightowler,  L.  R.,  2  Ch.  496.  In  dnip.  street,  and  the  individual  who  caused 
man  v.  Palmer.  9  Hun  (N.  T.),  517,  it,  because  they  did  not  jointly  do  the 
tha  plaintiff  brought  an  action  to  re-  act  that  conduced  to  the  injury.  Trow- 
cover  damages  for  the  wrongful  poUu-  bridge  v.  Forepaugh,  14  Minn.  188. 
tion  of  the  stream  by  dSscharging  But,  although  each  acts  separately, 
into  it  the  sewage  from  defendant's  yet,  if  as  a  result,  the  acts  of  all  oom- 
boarding-house.  It  appeared  that  a  bining  produce  a  public  nuisance,  all 
number  of  other  boarding-houses  also  may  be  joined  in  an  indictment  there- 
discharged  their  sewage  into  the  for.  The  King  v,  Trafford,  1  R  & 
stream.  The  court  held  that  the  de-  Ad.  874  The  rule  may  be  said  to  be 
fendant  was  liable  for  the  injury  occa-  that  where  the  acts  of  the  parties,  al- 
sioned  by  his  own  act  although  others  though  several,  have  concurred  to 
contributed  thereto,  and  that  it  was  a  produce  the  nuisance,  they  may  be  in- 
question  for  the  jury  to  determine,  dieted  jointly.  No  particular  act,  but 
what  amount  of  injury  was  done  by  the  simultaneous  continuance  of  the 
the  defendant.  This  doctrine  was  af-  acts  of  all  is  tiie  cause  of  the  wrong, 
firmed  in  Chipman  «.  Palmer,  77  N.  therefore  they  may  be  indicted  jointly 
Y.  51,  and  the  same  principle  adopted  and  severally,  or  jointly  only.  2  Haw- 
in  Eeyes  «.  Little  YorbGold,  etc.,  Co.  kins'  P.  C,  chap.  2,  §  89  ;  2  Hale's  P. 
53  Gal.  724.  The  theo^  upon  which  C.  174.  But  according  to  Hale  the 
these  cases  proceed,  and  which  is  the  offense  must  be  charged  MparaUter, 
correct  one,  is,  that  when  the  original  2  Rolle,  345,  cited  in  Sex  v,  Kingston, 
act  producing  the  injury  is  not  joint,  8  East,  47. 

the  party  can  only  be  held  responsible  *  Thorpe  v.  Brumfitt,   L.  R.,  8  Ch. 

for  lus  own  wrong,  and  it  follows  that  App.  654. 

in  such  a  case  a  joint  action  against  ^  Cheetham  v.  Hampson,  4  T.  B.  818 ; 

the  parties  whose  separate  acts  pro-  Rider  v.  Smith,  8  id.  767 ;  Chipman  v. 

duce  the  wrong  cannot  be  brought,  Palmer,  77  N.  Y.  51. 
but  that  each  must  l)e  sued  separately. 
Keyes  v.  Little  York  Gold  Co.,  ante. 
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nnlBanoe  is  liable  therefor  for  the  injury  arising  from  his  act.*  It 
is  not  necessary  that  he  should  actually  have  aided  in  the  creation 
or  the  maintenance  of  it ;  ^  it  is  sufficient  if  he  stands  in  a  position 
to  it  that  responsibility  therefor  can  be  legally  predicated  against 
him.^  As,  if  the  nuisance  arose  from  the  acts  of  his  servants  in 
the  course  of  their  employment/  or  of  his  tenants  in  the  use  of 
the  premises  for  the  purposes  for  which  they  were  demised  when 
he  knew,  or  had  reason  to  believe,  that  their  use  in  that  way 
would  produce  the  results  complained  of ;  *  or  if  the  nuisance 
was  created  by  a  contractor,  when  the  nuisance  was  necessarily 
created  in  the  prosecution  of  the  work  which  he  undertook  to 
perform ;  *  but,  otherwise,  if  the  work  might  be  done  without 
causing  a  nuisance,  and  the  nuisance  only  resulted  from  the  care- 
lessness of  the  contractor/  So,  if  the  nuisance  was  erected  before 
he  became  the  owner  of  the  property,  if  he  uses  it,  having  knowl- 
edge of  its  injurious  results,'  or  after  notice  thereof,  and  request 
to  remove  it ;  *  and  it  seems  that  knowledge  of  the  fact  that  in- 
jurious results  ensue  to  one  estate  is  not  sufficient  to  charge  him 
with  knowledge  that  injurious  results  ensue  to  another,  even 
though  the  other  be  an  adjoining  estate.*'  But  such  facts  must 
be  established  as  show  knowledge  on  his  part  of  the  particular 
nuisance  complained  of,  or  notice  thereof  must  be  given  before 
the  action  is  brought.**  A  servant,  or  any  person  aiding  in  the 
creation  or  maintenance  of  a  nuisance,  is  jointly  liable  with  his 
master  therefor,  or  may  be  sued  alone."  But  in  the  declaration 
the  capacity  in  which  the  defendant  was  acting  should  not  be  al- 
leged ;  as,  in  actions  for  a  tort,  all  who  are  engaged  therein  are 

*  CheDanffo    Br.    Go.    v.    Lewis,  68    raUroad    was  a    naisanoe  becaase  of 
Barb.  (N.  Y.)  111.  the  manner  of     its    cons  traction,    a 

*  Rex  V.  Medley,  6  C.  &  P.  292.  person  or  corporation  who  takes  pos- 
'  Begina  v.  Stephens,  L.  R,  1   Q.  B.     session  and  control  of  it,  with  power 

702.  to  continue  its  use,  is  equally  liable 

*  Re^.  v^  Stephens,  ante.  with  the  original  owner  for  the  in- 
^  Fish  «.  Bodge,  4  Den.  (N.  Y.)  311 ;    juries  resulting  from  the  nuisance. 

Cobb  V.  Smith,  88  Wis.  21.  *  Johnson  v.  Lewis,  18  Conn.  808  ; 

*  Chicago  17.  Robbins,  2  Black|(n.  B.),    Pinney  v.  Berry,  61  Mo.  859. 

418.  *°  Conhocton  Stone  Co.  v.  R  R.  Co., 

'  Butler  V.  Hunter,  7  H.  &  N.  826.  61  N.  Y.  678. 

*  Brown  v.  Cayuga  R.  R.  Co.,  12  N.  "  Conhocton  Stone  Ca  v.  R.  R.  Co., 
Y.  487.    This  rule  is  well  illustrated  ante. 

in  a  Missouri  case.  Tate  «.  Missouri,  ''  Losee  v,  Buchanan,  61  N.  Y.  476 ; 
etc.,  Railroad  Co.,  64  Mo.  149,  in  Regina z;.  Stephens,  L.  R.,  1  Q.  B.  702; 
which    it   was   held   that    where    a    Rex  v,  ^edley,  6  C.  ft  P.  292. 
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principalfi,  and  equally  liable  therefor,  in  whatever  capacity  they 
were  acting.^ 

8eo.  S33.  PoniwrreoovfKynobar.  — A  reooveiy  in  one  action 
does  not  prevent  a  recovery  in  another  for  all  damages  resnlting 
between  ihe  bringing  of  the  former  suit,  and  the  second  or  diird, 
or  whatever  number  of  actions  may  be  brought,'  for,  in  judg- 
ment of  law,  every  continuance  of  a  nuisance  is  a  new  but  not 
original  nuisance  for  which  an  action  may  be  brought.*  Neither 
does  the  abatement  of  a  nuisance  by  the  plaintiff  of  his  owd 
motion,  or  by  the  defendant  himself,  prevent  a  recovery  for  all 
damages  sustained  prior  to  the  abatement/ 

Sbo.  834.  Ofllo«ni«g«iitaandMrvuitaof  oocporatloiui  UaUab — If  the 

nuisance  complained  of  is  created  by  a  corporation,  the  corpora- 
tion, and  such  of  its  officers  as  have  the  direction  and 
control  of  its  business,  as  well  as  its  agents  or  servants  who  con- 
tributed to  the  nuisance,  may  be  jointly  sued  or  indicted  therefor.* 

>  Button  V  Clarke,  6  Taont.  29 ;  Mit-  from  its  erection,   there  can   be  bat 

chell   V.  Torbutt.  5  T.  R.  651 ;  Che-  one  action,  and  the  entire  danuigea  is 

nango  B.  Co.  v.  Lewia,  68  Barb.  (N.T.)  recoverable  in  that    Troy  «.  Gbeahiie, 

111.  etc.,  R.  R.  Co.,  28  N.  H.  88,   and  the 

*  Clowes  V.  Staflfordshire  Potteries  statute   of   limitation  begins  to  ran 

Co.,  L.  R.,  8  Ch.  125.  from  the  time  when  the  erection  was 

'  Conhocton  HtoneCo  v,  R.  R.  Co.,  52  completed.    Powers  v.  Council  Bla^ 

Barb.  (N.  T.)  890;  Beckwith  v.  Oris-  45  Iowa,  652. 

wold,  29  id.  291 ;  Mellor  v.  Pilgrim,  8  *  Crump  v.  Lambert,  17  L.T.  (N.  a) 

Brad.  (Dl.)  476 ;  Hazeltine  v.  Case,  46  188 ;  Pierce  v.  Dart,  7  Cow.  (N.  Y  )609 ; 

Wis.  ^1.  And  as  a  recovery  can  be  liad  Tate  v.  Parrish,   7   Monr.  (Ky.)  825; 

only  for  injuries,  etc.,  ap  to  the  time  Call  v.  Buttrick,  4  Cash.  (Mass.)  845. 

when  the  action  was  brought,  a  new  If  a  nuisance  is  committed,  but  bctfore 

action  must  be  brought  for  subsequent  an  action  is  brought,  both  the  naisanoe 

injuries.    Brewster  v.  Sussex  R.  R.  and  its  effects  are  removed,  there  is  no 

Co.,  40  N.  J.   L.  57 ;  Arnold  v,  Jefier-  cause  of  action,  because  it  has  been 

son,  8  Salk.  248 ;  Shad  well  v.  Hutch-  extinguished.     Bro.  Abr.  pL  2.     But, 

inson,  2  B.  &  Ad.  97.     In  Anonymous,  if  there  has  been  an  antecedent  injunr, 

2  Eq.  Abr.  522,  pi.  8,  A.,  by  diverting  a  the  mere  abatement  of  the  nuisance 

water-course,  brought  a  nuisance  upon  does  not  defeat  an  action  for  the  dam- 

B.,  who  connived  at  it;  yet  the  court  ^gea  done  before  it  was  abated.    The 

granted  an  injunction,  for  every  con-  rule  being  that  the  defendant  is  none 

tinuanoe  is  a  fresh  nuisance.    Beck-  the  less  iMund  to  compensate  for  dam- 

with  V.   Griswold,  29  Barb.   (N.   Y.)  ages  already  done,  because  he  has  re- 

291 ;  Slight  v,  Gutzlaff,  85  Wis.  675 ;  paired  his  fault.    Bell  v.  Twentyman, 

Holmes  V.  Wilson,  10  Ad.  &£1.  508;  1  Q.   B.  774;     1    Addison   on    Torts 

Bowyer  v.  Cook.  4  M.  G.  &  S.  286;  (Wood's  ESd.),  806. 

McConnel  v.  Eibbe,  29  Dl.  488  ;  Sta-  *  Rex  v.  Medley,  6  C.  ft  P.  292 ;  Be- 

pie  V.  Swing,  10  Mass.  72.    Where,  gina  v,  Stephens,  L.  R,  1  Q.  B.  702. 

however,  the  nuisance  is  of  such  a  fixoept  where  made  liable  to  be  sued, 

character  that  aU  lihe  damage  that  the  by  statute,  for  the  wzonff nl  acts  or 

plaintiff  can  sastain  from  i{  aoonuw  neglect  of  its  agenta  or  offioeni  dons  is 
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8bo.  885.  NvImimm  mint  b«  diftliiofly  Btotod. -->  In  all  actions  for  a 
nuisance^  enough  fihonld  be  stated  to  show  that  the  act  complained 
of,  if  proved  as  laid,  is  in  fact  and  in  law  a  nuisance.  This,  of 
course,  not  only  involves  the  necessity  of  setting  forth  the  nature 
of  the  wrong,  but  also  its  injurious  results.  By  this,  I  do  not 
mean  that  it  is  necessary  to  state  the  precise  manner  in  which  the 
nuisance  is  created,  as  that  would  generally  be  impossible,  and 
usually  very  dangerous ;  as,  if  a  jwirty,  in  setting  up  a  nuisance, 
undertakes  to  state  the  pa/rtiovlar  mecms  used  to  produce  it,  he 
must  prove  the  allegation  as  laid,  and  failing  in  that,  the  variance 
will  be  fatal.^  But  the  nuisance  as  it  exists  should  be  specifically 
set  forth,  as  well  as  the  injurious  results  produced  thereby,'  and 
the  injury  set  forth  must  be  such  as  imposes  upon  the  defendant 
a  legal  obligation  to  respond  to  the  plaintifE  in  damages,  for  other- 
wise the  declaration  will  be  insufficient  on  demurrer.' 

Thus  a  tenant  must  not  declare  for  an  injury  to  the  estate  that 
does  not  affect  his  possessory  right,  nor  the  landlord  or  rever- 
sioner for  an  injury  simply  to  the  possession.  There  must  be  an 
immediate  right  of  action  on  the  one  hand,  and  an  immediate 
liability  on  the  other.  It  is  not  necessary  that  actual  damage 
should  be  alleged,  but  it  must  clearly  appear  that  a  legal  right 
has  been  invaded,  and  in  such  a  case  the  law  will  imply  the  re- 
quisite damage  to  uphold  the  right.^  But  where  nuisance  consists 
in  the  speoi(d  damage  produced,  the  special  injury  should  be  par- 
ticularly stated.     As,  in  an  action  by  an  occupant  for  an  injury 

execution    ol    corporate    powers,    a  lands,  it  was  held  that  no  liability  ex- 

coantj  cannot  be  sued  for  a  nuisance,  isted*     So,  in  Wehn  v.  Commissioners 

Symondsf^.  day  Ck>ant7, 71  la  856.  As  of  Gage,  6  Neb.  494.  it  was  held  that 

in  the  case  last  cited,  for  the  negli-  the  county  was  not  liable  to  adjoining 

icenoe  of  an  agent  to  carry  on  the  poor  residents  or  land-owners  for  damages 

farm  and  clear  up  a  portion  of  it,  in  resulting  from  the  building  of  a  county 

setting  a  fire  to  bum  the  brush,  which  jail,  even  though  it  was  an   actual 

ooominnicated    with    the    plaintiffs  nuisance. 

1  Anonymous,  1  Ld.   Raym.  463 ;  2  L.  R.,  9  Ch.  App.  221 ;  Wilts  v.  Naviga. 

Saunders  on  Pleading,  688  ;  O'Brien  t^.  tion  Co.,  id.  456;  Reid  v.  Qifford,  1 

B.  B.  Co.,  18  Minn.  176.  Hopk.  (N.  Y.)  416 ;  White  v.  Forbes, 

<  Ellis  V,  Bowles,  Willes,  688.  Walk.  (Mich.)  112  ;  BoUvar  Manufac- 

*  Pickard  v,  Collins,  28  Barb.  (N.  T.  turing  Co.  v,  Neponset  Co.,  16  Pick. 

444.  (Mass.)  241  ;  Arthur  v.  Case,  1  Paige 

4  Ashby  V,  White,  2 Ld.  Baym.  988 ;  (N.  T.),  448 ;  Blanchard  v.   Baker,  8 

Webb  V.  Portland  Manufacturing  Co.,  Me.  258  ;  Bemis  v,  Upham,  18  Pick. 

8  Sam.  (U.  &.)  189  ;  Parker  v.  Oris  wold.  (Biass.)  169 ;  Bipka  v.  Sergeant,  7  W. 

17   Conn.   288;  Wood   v,    Waud,    8  &  a  (Penn.)  9;  Balloa  v.Uopkinton, 

Bzoh.  748 ;   Qoodson  v,  Bichardson,  4  Gray  (Mass.),  824. 
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to  the  enjoyment  of  the  premises,  by  the  exercise  of  a  noxious 
trade  by  the  defendant,  the  injury  shonld  be  definitely  stated. 
If  the  injury  consists  in  a  pollution  of  the  air  by  smoke,  noxioos 
vapors,  or  noisome  smells,  it  shonld  be  stated  that   the  extent  of 
the  pollution  is  such  as  to  impair  the  reasonable,  ordinary  comfort 
of  the  premises ;  and  if  there  are  any  special  ill  results  beyond 
that,  as  the  impregnation  of  the  atmosphere  with  cinders,  soot, 
ashes  or  dust,  these  should  also  be  set  forth ;  and  if  the  result  k 
that  the  cinders,  soot,  ashes  or  dust  enter  the  premises  and  settle 
upon  and  injure  the  furniture  or  other  property,  this  special  in- 
jury should  also  be  stated.    A  failure  to  prove  all  the  allegations 
of  special  damage  will  not  prevent  a  recovery  ;  it  is  simply  neces- 
sary to  prove  enough  to  sustain  the  allegation  of  nnisanoe  and 
show  a  legal  injury  from  the  defendant's  acts.^     The  allegation  of 
present  and  past  injury  and  damage  must  be  made ;  as,  if  it  appear 
that  the  defendant  has  only  done  an  act  from   which  injury  and 
damage  may  result,  no  nuisance  at  law  exists,  and  the  action  must 
fail.     Thus,  if  the  defendant  has  erected  a  dam  upon  a  stream 
which  will  flood  the  plaintiff's  land  in  time  of  high  water,  but 
which  has  not  yet  produced  that  result ;  or  if  he  has  excavated 
upon  his  own  lands  in  sach  a  manner  that  the  plaintiff's  lands  will 
ultimately  be  let  down,  but  which  have  not  been  injured,  no 
action  lies  until  the  damage  act/ucMy  transpires.     There  must  be 
present  or  past  injury  to  uphold  the  action.' 

Seo.  836.  Tenants  In  oommon  may  Join.  —  Tenants  in  common  may 
join  in  an  action  for  a  nuisance  affecting  their  estate,'  but  persons 
having  distinct  interests  affected  by  the  same  nuisance  must  bring 
separate  actions.*  So,  while  all  persons  upholding  a  particular 
nuisance  may  be  joined  as  defendants  in  an  action  for  damages 
therefrom,  yet  they  must  be  parties  to  one  and  the  same  nuisance. 
Thus,  if  A.  and  B.  maintain  a  smith's  forge,  the  smoke  from  which, 
added  to  the  smoke  already  produced  in  that  locality  by  a  smith's 

1  Barnard  v,  Duthy,  5  Taanton,  27 ;  S.)  843 ;   Chaaemore  v.  Richaidaon.  7 

Backhouse  v,  Bonomi.  9  H,  L.  Oas.  503.  H.  L.  Caa.  340, 

*  Backhouse  v.  Bonomi,  ante  ;  Lad-       *  Bacon's  Abr.,   Joint  Tenants, 
low  V,  R.  R.  Co.,  6  Lans.  (N.  Y.  S.  C.)       <  Saunders'  Pleadings,  686 ;   Great 

128  ;  Smith  «.  Thackerah.  L.  R..  1  C.  FsUs  Co.  v,  Worstep,  16  N.  H.  412. 
P.  664;  Webb  v.  Bird,  18  C.  B.  (N. 
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forge  carried  on  by  C,  creates  an  actionable  nniBance,  A.,  B.  and  C. 
canDOt  be  joined  as  defendants  in  an  action  by  D.,  who  is  injuriously 
affected  thereby.  Actions  must  be  brought  against  A.  and  B. 
respectiug  their  nuisance,  and  also  against  C.  respecting  the  nui- 
sance produced  by  him.  There  is  no  such  connection  between 
their  acts  as  make  them  liable  jointly  for  the  ill  results  ensuing 
from  them.  Each  is  liable  for  the  nuisance  produced  by  him,  and 
if  the  act  of  C,  before  A.  and  B/  erected  their  forge,  produced  no 
nuisance,  then  A.  and  B.  have  no  right  to  maintain  their  forge,  if, 
added  to  the  smoke  and  noise  and  dust  from  C.'s  shop,  a  nuisance 
results;  and  the  fact  that  the  dust  and  noise  and  smoke  from  C.'s 
shop  is  necessary  to  create  the  nuisance,  is  no  defense  for  them.^ 

Seo.  837.  Sale  of  premlflM  does  not  pnvmt  liability.  —  If  a  person 
parts  with  his  interest  in  premises  upon  which  a  nuisance  exists 
at  the  time  of  sale,  he  may  nevertheless  continue  liable  for  all 
damage  created  thereby  as  well  after  as  before  the  sale,'  but  it  is 
held  in  New  York  that  in  order  to  make  him  answerable  for  its 
continuance  after  he  has  parted  with  the  possession  of  the  lands, 
it  must  appear  that  he  derives  some  benefit  from  its  continuance, 
as  where  he  has  demised  the  land  and  receives  rent  therefor,'  or 
has  conveyed  the  premises  with  covenants  for  its  continuance.^  A 
mere  conveyance  of  the  land  with  the  ordinary  covenants  of 
warranty  does  not  make  him  liable.  JSe  must  wa/rr<mt  the  con- 
tinued er^oymerU  of  the  nuisance  itself^  or  what  creates  the 

1  Thorpe  v.  Brumfitt,  L.  R.,  8  Ch.  10  Mass.  72 ;  Hubbard  v,  RuBsell,  d4 

656,  where  Jambs,  L.  J.,  Bays:  "Sup-  Barb.  (N.  Y.)  404  ;  Beavers  v.  Trim- 

poee  one  person  leaves  a  wheelbarrow  mer,  25  N.  J.  L.  97 ;  Rogers  v.  Stewart, 

standing  in  a  way,  that  may  cause  no  6  Vt.  216 ;  Anderson  v.  Dickie,  26  How. 

appreciable  inconvenience,    but  if  a  Pr.    (N.    Y.)   105.    In  an  action  for 

hwidred  do  so,  that  may  cause  a  seri-  damages  received  by  falling  into  a 

ous   inconvenience,    which  a  person  coal-hole,  brought  a^rainst  the  tenants 

entitled  to  the  use  of  the  way  has  a  of  the  premises  and  the  assignee  of 

right  to  prevent ;  and  it  is  no  defense  the  reversion  of  a  lessor  for  a  term  of 

to  any  one  among  the  hundred  to  say  years,  it  was  held  that  die  assignee 

that  what  he  does,  of  itself,  causes  no  was  jointly  liable  with  the  tenants, 

damage  to  the  complainant"  Slight  v.  Irvin  v.  Wood,  4  Robt.  (N.  Y.)  188. 

Gutzlaff,  85  Wis.  675.  *  Bronson,  J.,  in  Mavor  of  Albany 

'Dorman  v.  Ames,   12  Minn.  451;  z/.  Cunliff,  2  N.  Y.  174;  RoseweU  v, 

Gonhocton  Stone  Co.  v,  Buffalo  R.  R.  Prior,  2  Salk.  460 ;  Blunt  v.  Aikin,  15 

Co.,  52  Barb.   (N.  Y.)  890 ;  Curtice  v.  Wend.  (N.  Y.)  522. 

Thompson,  19  N.  H.  471 ;  Plumer  v,  *  Wagsoner  v.  Jermaine,  8  Den.  (N. 

Harper,  8  id.  88 ;  Eastman  v.  Amos-  Y.)  811 ;  Hanae  v.  Cowing,  1  Lans.  (N. 

keag  Co.,  44  id.  148  ;  Jordan  v.  Hel wig,  Y. )  28a 
1  Wilson  (Ind.),  447 ;  Staple  v.  Spring, 
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nuiMnce  as  used^  and  no  liability  ezieta.  Bat  the  role  generally 
adopted  is  that,  where  a  person  erects  a  nnifiance,  he  oontinnee 
liable  therefor  so  long  as  it  ezistBy  and  oannot  divest  himself  of 
this  liability  by  granting  it  over  to  another.'  In  New  York  it  is 
held  that  the  erector  is  not  liable  when  the  premises  have  been 
conveyed  by  quitclaim  deed.'  The  fact  that  the  defendant  can- 
not enter  to  abate  the  nuisance  does  not  excuse  his  liability,  for 
it  is  his  own  wrong  whidi  has  involved  him  in  trouble.^ 


Sec.  838.    liability  of  on*  «raotiiig  m  waD  m  one  oontiBiiliig  a 

—  The  rule  is  that  an  action  lies  against  one  erecting,  as  weU  as 
the  one  continuing  a  nuisance  erected  by  another,'  and  both  may 
be  joined  in  an  action  for  damages  resulting  therefrom,*  or  in  a 
writ  of  nuisance,  if  tlie  continuer  has  purchased  the  land  upon 
which  the  nuisance  exists.*  But,  before  an  action  on  the  case  is 
brought  against  the  conti/nuer  of  a  nuisance  erected  by  another, 
notice  or  a  request  to  remove  it  must  first  be  given.*    A  person 

I  Hanse  v.  Cowing,  1  Laiui.  (N.  Y.)  verted  a  water-ooane  from  the  houae 

994.  of  the  plaintiff.    After  the  death  of 

*  Jordan  v.  Helwig,  1  Wilaon  (Ind.).  her  hoaband  the  defendant  continued 
447.  the  nuiaanoe,  and  it  was  held  that  an 

*  Waggoner  9.  Jermaine,  8  Denio  action  lay  against  her  therefor.  See, 
(N.  Y.),  S06  ;HanBe  v.  Cowing,  ILans.  alao,  Mayor  of  Ljnn  v.  Tomer,  Cowp. 
(N.Y.)288.  86. 

« Smith  V.  ElUoU,  9  Penn.  St.  846 ;  •  Irvine  v.   Wood,   51  N.   Y.   284  ; 

Thompson  v.  Gibson,  7  M.  &  W.  456.  Cobb  v.  Smith,  ante ;  Bogera  v.  Stew- 

A  disseisee  may  maintain  an  action  on  art,  5  Vt.  815. 

the    case  against  a   disseisor  or  his  ^  Brown  v.  Wood  worth,  5  Barb.  (N. 

grantee  in  possession,  for  a  nuisance  Y.)  550. 

erected  by  the  disseizor  and  maintained  'Brown  v.  Cayuga,   etc,  R.  R  Co., 

hj  his  jnantee.     Fifield  o.  Bailey,  55  13  N.  Y.  486 :  Ray  v.  Sellers,  1  Duv. 

N.  H.  SBO.    In  all  cases  the  person  (Ky.)254;  Pierson  v.  Olean.  14  N.  J. 

erecting,  as  well  as  the  person  main-  L.  86;  Pillsbunr  «.  Moore,  44  Me.  154  ; 

taining  a  nuisance,  whether  as  grantee,  Cromelin  v.  Coze,  80  Ala.  818.    In 

lessee  or  otherwise,  are  proper  parties  McDonough  v.  Oilman,  8  Allen  (Mass.), 

defendant.    Cobh  v.  Smith,  88  Wis.  864,  it  was  held  that  such  notice  to 

21 .  remove  must  be  distinct  and  unequivo- 

*  Staple  V.  Spring,  10  Mass.  72;  Hub-  cal,  in  order  to  lay  the  foundation  for 
bard  v.  Russell,  ante;  Cobb  v.  Smith,  an  action,  for  the  continuance  of  a 
88  Wis.  21;  Plnmer  v.  Harper,  8  N.  H.  nuisance,  against  a  tenant  for  years 
88;  Conhocton  Stone  Co.  v.  BuffiJo,  who  only  uses  the  premises  as  thc^ 
etc.,  R.  R.  Co.,  52  Barb.  (N.  Y.)  890 ;  were  before  his  tenancy  commenced. 
Portland  v.  Richardson,  54  Me.  46 ;  In  Conhocton  Stone  Road  Co.  v.  The 
Rolfe  V.  IRolfe,  cited  in  5  Coke,  101 ;  Buffalo,  etc.,  R.  R.  Co.,  51  N.  Y.  578, 
Beswiok  v.  Crunden,  Cro.  Eliz.  402 ;  it  was  held  that,  in  an  action  against 
Brent  v,  Haddon,  Cro.  Jae.  555.  In  a  person  or  corporation  as  a  continuer 
Moore  v,  Browne,  Dyer,  819,  it  ap-  of  a  nuisance,  the  plaintiff  must  either 
peared  that  the  defenduit's  husband  show  notice,  or  a  knowledge  on  the 
in  his  life-time  fixed  a  amaU  pipe  and  part  of  the  defendant  of  the  existence 
cock  into  a  main  pipe  and  thus  di-  of  the  nuisaafla,  but  that  no  requeat 
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cannot  be  charged  as  a  oontinuer  of  a  nuisanoe  merely  by  pur- 
chasing premiflee  upon  which  a  nniBance  previously  existed.  In 
order  to  render  him  liable  therefor,  he  must  have  done  some  posi- 
tive act  adopting  it,  and  a  mere  failure  on  his  part  to  remove  it 
is  held  not  to  amount  to  such  an  act.  There  must  be  a  request 
to  remove  it.^  But,  where  the  grantee  continues  and  uses  that 
which  in  its  erection  is  a  nuisance,  no  notice  or  previous  request 
is  necessary  to  be  either  alleged  in  the  complaint,  or  proved  on 
the  trial,^  and,  where  the  nuisance  results  from  the  use  rather 
than  from  the  erection  itself,  it  is  unnecessary  to  allege  who 
erected  it,  or  that  notice  had  been  given  to  remove  it.'  Neither 
is  notice  necessary  where  a  grantee  or  even  a  tenant  for  years 
restores  a  structure  which  is  in  itself  a  nuisance,  —  as  an  obstruc- 
tion in  a  highway — and  which  has  been  abated,  although  the 
structure  existed  hefore  his  tenancy.  But  merely  re-fitting  it, 
after  it  has  been  injured,  but  not  abated,  is  held  not  to  be  such 
an  act  as  dispenses  with  notice.^  There  can,  however,  be  but  one 
action  for  the  erecUctn  of  a  nuisance.  All  subsequent  actions 
must  be  for  the  continuance  of  the  same  nuisance,*  and  the  dam- 
ages recoverable  are  simply  those  which  have  arisen  between  the 

to  remove  it  was  neoesaary.  See.,  also,  that  a  jadgment  bad  been  rendered 

S.    C,   8    Han    (N.    Y.),    633.    Bat  against  bis  grantor  for  a  naisanoe  ex- 

tbe  prevailing  rule  is  as  stated  in  tbe  isting  npon  tbe  premises  only  a  year 

text.    West  V.  Lonisville,  etc.,  R.  R.  previoas  to  tbe  grant  is  beld  to  bave 

Co.,  8  Basb  (Ky.),  404;   Grigsby  v,  no  tendency  to  sbow  tbat  be  knew 

Clear  Lake  Water  Co.,  40  Cal.  896 ;  tbat  tbe  nnisance  continued  to  exist 

81iffbtv.Qatzlaff,85Wis.  675;  Jobnson  'wben  be  took  bis  title,   and  conse- 

V.  Lewis,  18  Conn.  804.     In  Tomlin  v,  qaentl^  does  not  dispense  witb  tbe 

FnUer,  1  Mod.  27,  it  was  beld  tbat  an  necessity  of  a  request  to  remove  it. 

allegation  of  a  request  to  remove  tbe  Nicbols  v,  Boston,  98  Mass.  89.    And 

nuisance  was  necessary  to  enable  a  per-  in  tbe  same  case  it  was  beld  tbat  in 

oon  to  maintain  an  action  against  a  per-  tibie  case  of  a  city,  notice  given  to  tbe 

son  aaa  oontinuer  of  a  nuisance.  Rutin  city   clerk   is  not  sufficient,  but  tbat 

tbat  case,  tbere  baving  been  a  verdict  notice  given  to  tbe  mayor  is.     Wood- 

for  tbe  plaintiff,  it  was  beld  tbat  tbe  man  v.  Tufts,  9  N.  H.  88 ;  Hucken- 

defect   was   cured    by   verdict.     See,  stine's    Appeal,   70    Penn.    St.    102; 

also,  2  Cbitty  on  Pleadings,  888  n. ;  Tbomton  v,  Smitb,  11  Minn.  15 ;  Nor- 

Brent  v.  Haddon,  Cro.  Jac.  555  ;  Wins-  ton  v,  Volentine,  14  Vt.  239  ;  Noyes  v. 

more  v,  Greenbank  Willes,  688  ;  Pen-  StiUman,  24  Conn.  15 ;   Caldwell  v, 

druddock'BCa8e,6Coke,  lOlrPinney  Gale,  11  Micb.  77;  Carleton  v,  Bed- 

V.  Berry,  61  Mo.  369.     Tbe  ict  tbat  dington,  21 N.  H.  291. 
tbe  grantee  had  knowledge  of  the  fact 

>  Waller  v,   Wicomico  County,  85  *  Morris  Canal  Co.  v.  Ryerson,  ante. 

Md.   886  ;  Morris  Canal  Co.  v.  Kyer-  *  Reavers  tr.  Trimmer,  25  N.  J.  L.  97. 

son,  27  N.  J.  L.  457;  Nichols  v.  Bos-  ^McDonoogh   v.  Gilman,   8  Allen 

t<m,  98  Mass.  89.  (Mass.),  264. 
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*  Staple  V.  Spring,  10  Mass.  72. 
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bringing  of  the  former  action  and  the  time  of  the  bringing  of  the 
last  one.'  Ifotioe  need  not  be  given  to  the  continuer  personally. 
It  is  sufficient  if  notice  has  been  left  at  ^premises,  even  though 
he  did  not  reside  there  or  occupy  the  premises  at  that  time,  and 
notice  once  given  binds  all  future  occupiers.  *'  Notice  of  this 
nature,"  said  Abbott,  C,  J.,  "  delivered  at  the  premises  to  which 
it  relates,  to  the  oocfwpi&r  for  the  time  bemg^  will  bind  a  subse- 
quent occupier,  and  a  person  who  takes  premises  upon  which  a 
nuisance  exists,  and  continues  it,  takes  theni  subject  to  oil  tiie  re- 
strictions imposed  tupon  his  predeoessorsy  hy  the  receipt  of  such, 
noticeJ^  *  An  action  lies  against  a  tenant  for  years,  after  a  judg- 
ment against  him  for  the  erection  of  a  nuisance,  for  its  continu- 
ance, although  he  has  underlet  the  premises  since  the  judgment, 
and  the  reason  is  that,  by  his  demise,  he  affirms  the  continuance 
of  it,  and  by  receiving  rent  he  derives  a  benefit  therefrom.*  The 
continuer  of  a  nxusance  is  liable  to  indictment  therefor,  as  well  as 
the  erecter.* 

Sbo.  839.  In  aotioiui  for  public  iuiiMuio«s  gp^olal  damage  mmt  be 
aUeged.— In  all  actions  for  injuries  sustained  from  a  public  nui- 
sance, the  declaration  must  contain  a  specific  statement  of  the 
special  damage,  or  the  declaration  will  be  insufficient  on  demur- 

*  Staple  V.  Spring,  ante.  the  plaintiffs   hone  waa  frightened 

*  Salmon  v.  Bensley,  Rj.  &  M.  189.  thereby,  and  running  away  produced 
But  in  Nichols  v.  Barton,  ante,  where  the  injury  sued  for.  The  court  held 
knowledge  that  a  grantor  had  been  in—  that  the  defendant  waa  liable^  not  with- 
dieted  for  a  nuisance  did  not  affect  a  standing  the  fact  that  Uie  miU  waa  in 
grantee.  possession  of  a  tenant,  because,  said 

'  Bosewell  v.  Prior,  2  Salk.  460.  In  Sanford,  J. ;  "  Every  one  who  aids, 
Ryypon  v.  Bowles,  Cro.  Jac.  878,  It  was  abets,  instigates,  authcT%ze$  or  corn- 
held  that  if  a  man  erects  a  house  to  mands,  as  well  as  every  one  who  ao- 
the  nuisance  of  another,  every  occu-  tually  participates  in  the  commission 
pier  of  it  afterward  is  subject  to  an  of  a  tort  is  himself  a  raincipal,  and 
action  until  it  is  removed.  But  in  this  the  facts  claimed  by  the  <refendant  and 
case  COKB,  J.,  doubted,  because  the  found  by  the  jury,  that  at  the  time  of 
tenant  had  no  power  to  abate  that  the  accident  the  wheel  waa  in  the  same 
species  of  nuisance,  but  would  render  condition  as  when  the  lease  waa  made, 
himself  answerable  for  waste  if  he  that  it  wu  used  in  the  manner  cantem- 
did  so.  See,  also,  Dyer,  319,  and  the  nlated  and  intended  hy  the  parties  to  the 
fact  that  the  ne^li^ence  of  the  tenant  lease,  and  that  for  such  use  ^  defend- 
contributed  to  the  injurv  is  no  excuse,  ant  imu  to  he  paid  Ms  stipulated  com- 
Walsh  V.  Mead,  8  Hun  (N.  Y.),  887.  In  pensation  by  way  of  rent,  ao  far  from 
House  V.  Metcalf,  27  Conn.  681,  a  mill  exonerating  Urn  from,  establish  hia 
with  an  overshot  wheel  ao  near  the  legal  liability  for  the  plaintiff^a  in- 
high  way   that   it    waa  calculated  to  jury." 

fr^hten  horaes  waa  rented,  and  while  *  The  King  v.  Gregory,  5  B.  ft  Ad. 

it  was  In  the  possesBion  of  the  tenant  6S6. 
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rer,  and  the  defect  will  not  be  cured  by  verdict.^  The  special 
injniy  is  the  ffist  of  the  action,  and  unless  alleged  and  proved,  no 
cause  of  action  exists.'  The  damage  must  be  such  as  is  particular 
and  peculiar  to  the  plaintifiE,  and  different  from  that  sustained  by 
the  rest  of  the  public' 

Sko.  840.  instaaoMoi— Thus,  in  the  case  of  an  injury  from  the 
erection  of  a  building  in  a  highway,  a  declaration  simply  alleging 
that  the  defendant  had  erected  a  building  in  a  highway  whereby 
the  defendant  was  prevented  from  passing  with  his  horses  and 
carriage,  or  on  foot,  would  be  insufficient,  for  all  the  public  are 
equally  prevented  from  passing,  and  no  recovery  can  be  had  for 
the  common  injury ;  *  but  if,  by  reason  of  the  obstruction,  the 
plaintiff  is  prevented  from  reaching  his  premises,*  or  if  access 
thereto  is  cut  off  or  made  difficult,*  or  if  customers  are  prevented 
from  coming  to  his  shop  to  trade,^  or  to  his  inn  for  refreshments  ;• 
or  if  he  is  compelled  to  take  a  more  circuitous  route  to  reach  his 
destination,  and  thereby  sustains  material  damage,  as  by  the  loss 
of  time,  or  being  subjected  to  loss  in  the  sale  of  his  goods,  or  in 
being  prevented  from  performing  a  contract,  or  discharging  a 
legal  duty,  the  special  injury  should  be  specifically  and  clearly  set 
forth  in  the  declaration,  and  must,  in  the  main,  be  established  by 
proof  on  the  trial,  or  no  recovery  can  be  had.  In  an  action  arising 
from  a  public  nuisance,  the  ffravamen  of  the  action  is  the  special 
damage,  bat,  in  the  case  of  a  private  nuisance  purely,  the  fact  of 
the  nuisance  appearing,  all  damages,  that  are  the  natural  and 
probable  consequence  thereof,  to  a  particular  right,  can  be  re- 
covered, whether  specially  alleged  in  the  declaration  or  not.* 

Sec.  841.  Whan  nsgUgenoe  may  bo  alleged.  -^  There  are  a  class  of 
actions  for  nuisances  in  which  negligence  must  be  alleged.     As, 


1  0*Brien  v.  St.  Paal,  18  Minn.  176;        *  Hopkins  v.  Crombie,  4  N.  H. 
Venaid  v.  Croaa,  8  Kane.  d48 ;  Clark  v.        ^  Brown    v,  Watson,  47    Me.   161 ; 

Peckliam,9  R.  1. 455 ;  Qrinby  v.  Clear  Pierce  v.  Dart,  7  Cow.  (N.  T.)  609. 
Lake  Co.,  40  Gal.  896 ;  Smith  v,  Mc       •  Stetson  v.  Faxon,  19  IMck.    147  : 

Conatby,  11  Mo.  517.  Coming  v.  Lowerre,  6  Johns.  Ch.  (N. 

'Sampson  v.   Smith,  8    Sim.  272;  T.)  489; Savannah  R.  B.  Co.  e.  Shlels, 

White  V.  Cohen,  19  Enff.  Law  ft  %.  83  Qa.  601. 
146;   Francis  v.  Schoellkopf,   58  N.X.       ^  Iveson  e.  Moore,  12  Mod.  268. 
152;  Wesson  v.  Washbume  Iron  Co.,        *  Francis  e.   Schoellkopf,  58  N.  T. 

18  Allen  (Mass.),  95.  162. 

*  Hitfbee  v,  Camden  ft  Amboy  B.  R.       '  Carter  e.  Towne,  108  Mass.  507 ; 

Co.,  19  N.  J.  Eq.  278;  Houck  v,  Wach-  Yanderslice  «.  Newton,  4  N.  T.  180. 
ter,  84  Md.  965;  6  Am.  Rep.  882. 
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for  injuries  arising  from  the  undermining  of  buildings,  by  excava- 
tions upon  adjoining  lands ;  ^  for  injuries  resulting  from  the  ex- 
plosion of  steam  boilers,^  of  gunpowder;*  although  in  the  latto 
case  it  seems  that  the  keeping  of  large  quantities  in  a  populous 
locality,  or  near  the  dwellings  of  another,  or  near  a  highway,  is  a 
nxuB&nee  per  sSy  rendering  the  owner  thereof  liable  for  all  injuries 
resulting  therefrom.  So  in  actions  against  persons  acting  under  1^- 
islative  powers,  unless  the  act  is  in  excess  of  their  powers,  negligence 
should  be  alleged;  as  for  injuries  resulting  from  the  flooding  of  lands, 
by  the  erection  of  an  embankment,  for  want  of  a  proper  culvert  un- 
der the  same,  *or  turning  surface  water  upon  the  premises  of  another/ 
or  preventing  the  drainage  of  lands  when,  by  ditches  and  sluices, 
the  injury  could  have  been  prevented ;  *  but,  except  where  the  act 
is  strictly  within  the  scope  of  the  grant,  and  the  natural  or  prob- 
able consequence  thereof,  negligence  is  not  an  element,  and  need 
not  be  alleged.'  As,  if  there  are  two  modes  of  doing  an  act,  one 
of  which  would  not  result  injuriously*  if  the  method  is  chosen 
that  does  produce  injury,  liability  attaches  for  all  the  conse- 
quences." But,  as  persons  acting  under  legislative  authority  are 
given  large  discretion  in  the  mode  of  doing  their  work,  except  in 
cases  where  the  method  chosen  is  clearly  improper,  too  much  re- 
liance should  not  be  predicated  on  this  claim.*  Generally,  how- 
ever, negligence  is  not  an  element  in  an  action  for  a  nuisance." 
The  rule  may  be  said  to  be,  that,  where  a  lawful  act  is  done  by 
an  individual  or  corporation,  there  is  no  responsibility  for  the  con- 
sequences, however  injurious  they  may  be,  unless  it  was  so  done 

»  La  Sala  v.   Holbrook,  4  Paige  (N.  'R  R.  Co.  v.  Canal  Co.,  1  Ra.  Gas, 

T.X169 ;  Tharaton  v.  Hancock,  12  Mam.  235 ;  Mathews  v.  West  London  Water- 

220  ;  Panton  v.  Holland,  17  Johns.  (N.  works  Co.,  8  Camp.  402 ;  Banff  v.  Mor- 

Y.)  92 ;  Moody  v.  Mcaelland,  89  Ala.  ris  &  Essex  R.  R.  Co..  18  N.  J.  £q.  897 ; 

45.  Cleaveland  o.  Gnnd  Trunk  R.  R.  Co.. 

•  Loeee  o.  Bachanan,  51 N.  T.  476.  42  Vt.  449. 

»  People  V.  Sands,  1  Johns.  (N.  Y.)  »  Whltcomb  «.  Vt.  Central  R.  R.  Co., 

78 :  Weir  v.  Kirk,  74  Penn.  St.  284.  25  Vt.   69 ;  R^g^  v.  Soott,   8  Ad.  ft 

«  Johnson  v.  Atlantic,  etc.,  R.  R.  Co.,  El.  (N.  S.)  548. 

85  N.  H.  569.  » feiy  «.  Cohoes  Co.,  2  N.  Y.  159  ; 

B  Waterman  o.  Conn.  &  Pass.  R.  R.  Fletcher  o.  Rjland,  L.  R.,  1  Ex.  966  ;8 

Co.,  80  Vt.  610.  H.  L.  Oas.  880 ;   WUson  «.  New  Bed- 

*  Lawrence  «.  Great  Northern  R.  R.  ford,  108  Mass.  261 ;  11  Am.  Rep.  8SS ; 
Co.,4  Eng.  Law  &  Eq.  265  ;  16  Q.  B.  CbhUl  «.  Eastman,  18  Minn.  894:  10 
648.  Am.  Rep.  184. 

^  Lawrence  «.  Great  Northern  R.  R. 
Co.,  ante. 


Bemedibs  at  Law.  978 

as  to  constitnte  actionable  negligence.^  But  it  must  be  remem- 
bered that  no  act  can  be  said  to  be  lawful  that  is  in  violation  of 
that  venerable  maxim  sic  vitere  tuOy  ut  aliemtm  non  loBdas.* 
Every  person  is  bomid  to  regard  the  rights  of  others,  and  any  act 
that  trenches  thereon  is  actionable  irrespective  of  the  question  of 
negligence.'  In  the  case  of  corporations,  authorized  by  statute  to 
do  certain  things,  their  acts  are  lawful  as  long  as  they  act  within 
the  scope  of  the  letter  and  spirit  of  the  authority  granted ;  there- 
fore, in  order  to  predicate  a  nuisance  against  them,  it  must  either 
be  allied  and  proved  that  the  act  done,  of  which  complaint  is 
made,  was  wholly  unauthorized,  or,  that  it  was  negligenUi/  done, 
and  in  either  case,  liability  for  the  consequences  exists  in  all 
I  grants  of  authority  to  do  an  act  which  may  or  may  not  be  pro- 
ductive of  injury  to  others  accordingly  as  it  is  executed ;  the  law 
presumes  that  it  shall  be  done  in  such  a  manner  as  to  be  product- 
ive of  the  least  possible  injury,  and  if  not  so  done,  liability  exists 
for  the  consequences.*  If  an  action  is  brought  for  injuries  sus- 
tained from  the  fall  of  a  building,  located  upon  a  public  street, 
or  near  the  plaintifiPs  building,  the  dedaration  should  allege  that 
there  was  n^lig^ice  either  in  its  construction  or  maintenance,  and 
upon  establishing  the  fact  of  the  fall  of  the  building  and  the  in- 
jury therefrom,  the  plaintiff  has  made  out  a  jprima  faoie  case. 
A  building  along  a  highway  in  a  wegk  or  unsafe  condition  is  a 
nuisance,  and  the  law  casts  upon  the  owners  of  buildings  so 
situated  the  duty  of  preventing  their  being  or  becoming  danger- 
ous to  travelers  or  the  property  of  adjoining  owners ;  and  failure 
in  such  duty  and  resulting  damage  furnish  jprima  fade  evidence 
of  negligence  accoitiing  to  the  maxim  res  ipsa  loqmtur,^    If  the 

iRockwood   «.    Wilflon,  11  GobIi.  extra  dangers,  it   is    bound  to  use 

(Mafis.)  221 ;  Born  ton  o.  Rees,  9  Pick,  extra  precautions.    Klein  «.  Jewett, 

(Mass.)  628 ;    Brown    e.    Kendall,  6  26  N.  J.  Eq.  474 ;    Brewer  «.  Boston, 

Cash.  (Mass.)  292 ;  Howland  o.  Vincent,  etc,  R.  B.  Co.,  118  Mass.  52.  As  to  in. 

10  Mete.  (Mass.)  871;   Toartellot  «.  mrj  to  house  by  railroad  oompanj; 

Bosenbrook,  11  id.  4«0.  Baltimore,  etc..  K.  R.  Co.  «.   Reanev, 

*  Wilson  D.  New  Bedford,  108  Mass.  42  Md.  117  ;  Indianapolis,  etc.,  R.  R. 
361  ;  Ball  «.  Nye,  99  id.  683.  Co.  v.  Smith,  62  Ind.  428 ;   Chi.,  R.  I. 

*  Wilson  «.  New  Bedford,  ante.  &  P.  R.  R  Co.  v.  Moffltt,  76  01.524. 

*  Clark  t,  Syracuse,  13  Barb.  (N.  T.)  » Vincent  «.  Cook,  4  Hun  (N.  Y.), 
82 ;  People  v.  N.  Y.  Central  R.  R.  Co.,  818 ;  Mullen  v.  St.  John,  67  N.  X.  667 ; 
74  N.  Y.  803 ;  Houston  &  Great  North.  Benson  v.  Snares,  48  Barb.  (N.  Y.)  408 ; 
R.  R  Co.  e.  Parker,  60  Tex.  880;  Mor-  Church  of  the  Ascension  v.  Buckhart, 
risen  «.  Bucksport,  etc,  R.  B.  Co.,67  Me.  8  HU)  (N.  Y.),  193. 

368.    If  a  railroad  oompanj  ereatsf 
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injury  results  from  the  faulty  confitmction  of  the  building,  which 
is  patent,  it  is  a  nuisance  per  se^  and  n^ligence  need  not  be 
alleged ;  as,  where  a  building  along  the  line  of  a  street  is  con- 
structed with  a  pitch  roof  so  as  to  shoot  the  rain  and  snow  falling 
or  in  forming  thereon  upon  the  street,  endanger  the  safety  of 
travelers.^  Generally  where  the  thing  complained  of  is  in  itselfl 
or  was  originally  lawful,  but  has  become  a  nuisance  becaose  of  its 
negligent  use  or  management,  negligence  should  be  alleged  and 
proved,  or  should  clearly  appear  from  the  allegations  in  the  com- 
plaint or  declaration ; '  consequently  in  that  dass  of  actions  the 
complaint  should  set  up  negligence,  and  it  must  be  established 
upon  the  trial,  unless  it  is  of  such  a  character  as  to  amount  to 
negligence  j?^  8e, 

Sbc.  842.  Wh«&  adanter  most  be  allagad.— Dangerous  animals,  ac- 
customed to  bite  or  attack  mankind,  are  regarded  as  nuisances ; 
but  in  order  to  fix  liability  upon  the  owner  or  keeper,  it  must  be 
shown  that  he  knew  of  their  propensities ;'  therefore  it  is  always 
necessary  to  allege  a  scienter  in  the  declaration,  and  to  prove  it 
on  the  trial,^  but  this  is  only  the  case  in  reference  to  domestic 
animals.  If  the  animal  is  of  a  ferocume  nature,  as  a  tiger,  bean 
or  other  animal y!^(B  natura^^  knowledge  of  its  propensities  need 
not  be  alleged  or  proved^*  If  the  injury  results  while  the 
plaintiff  is  upon  the  premises  of  the  defendant,  the  declaration 
should  show  that  he  was  lawfvUy  there  ;•  but  if  it  occurs  while 
in  a  highway,  or  outside  the  defendant's  premises,  the  fact  of  the 
animal  being  at  large  is  sufficient  evidence  of  negligent  keeping.^ 

*  Shipley  v.  Fifty  ABSociates,  101  891,  for  defective  ooal-holes  ;  in  Eagle 

Mass.   251 ;   Walah  c.  Mead,  8  Han  «.  Swayae,  2  Daly  (N.  Y.  C.  P.).  140, 

(N.  Y.),  3B7.     The  owner  of  each   a  from  defective  chimney,  were  auBtained 

building  is  liable  for  injaries  occurring  and  the  basis  of  the  action   is  the  in- 

from  the  faulty  construction,  although  jury  from  a  defect,  negligently  permit- 

at  the  time  It  is  in  the  possession  of  a  ted  to  exist.  See  Whalen  v.  Gloucester, 

tenant ;  Walsh  v.  Mead,  ante  ;  and  is  4  Hun  (N.  Y.),  24. 

also  liable  to  indictment  for  maintain-  *  Spaulding  o.  Cakes,  42  Vt.  343. 

ing  a   nuisance.    Town  v.   Garland,  *  Parton  v.  Haggarty,  35  Ind.  178 ; 

N.  H.  Kelly  ©.   Tilton,  2  Abb.   (N.  Y.  a. 

'  Ackert «.  Lansing,  59  N.  Y.  646.  App.)495. 

An  action  for  injuries  by  reason  of  de-  ^Laveione    v.    Mangiante,  41  OaL 

fective  saw-miU ;  in  Swords  «.  Edgar,  138. 

59  id,  28,  defective  pier;  in  Beck  v.  •  Loomis  v,  Terry,  17  Wend.  (N.  Y.) 

Garter,  68  id.  283,  for  excavation  on  496. 

land  fMor  highway ;  in  Donovan  «.  ^  May  v.  Burdett,  9  Ad.  ft  BI.  (Q  B. . 

Board  of  Education,  12  J.  &  S.  (N.  Y.  101. 
&  C.)  53,  and  diffoid  «.  Dam,  12  id. 
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Sbo.  848.  No  power  in  courts  to  direct  abatement  of  nnlMuioe,  except 
when  given  by  Btatutei  —  Except  in  thoBe  States  where  special  pro- 
vision is  made  therefor  by  statute,  no  power  exists  in  a  court  of 
law  in  an  ordinary  action  upon  the  case  for  damages  to  direct  the 
abatement  of  a  nuisance,  after  a  verdict  establishing  it.  The  old 
common-law  remedies,  involving  an  abatement,  have  become  ob- 
solete and  passed  into  disuse.^  Provision  is  made  in  many  of  the 
States  for  an  abatement  upon  order  of  court  after  verdict,  but  it 
would  be  outside  the  scope  of  this  work  to  give  the  practice  under 
these  various  statutes.  It  is  easy  for  the  practitioner  in  any  State 
to  ascertain  the  scope  of  these  special  remedies,  which  have  no  in- 
terest to  the  profession  generally.  It  is  proper  to  say,  however, 
that  courts  hesitate  to  apply  these  statutory  remedies,  and  do  not 
generally  encourage  them ;  and  parties  in  a  proper  case  will  find 
far  more  easy  redress  for  their  grievances  from  nuisances  in  a  court 
of  equity  than  in  a  court  of  law.  Courts  of  law  will  always  exer- 
cise their  discretion  in  these  matters,  and,  so  far  as  my  researches 
have  extended  in  that  direction,  I  have  found  that  it  is  only  in 
extreme  cases,  even  when  the  defendant  has  been  convicted  under 
an  indictment  therefor,  that  they  will  order  the  prostration  or  re- 
moval of  a  nuisance.  They  prefer  to  leave  the  parties  to  their  re- 
dress before  a  tribunal  of  larger  powers  and  more  eflEective  reme- 
dies, where  all  the  rights  and  equities  of  the  parties  can  be  fully 
investigated.  And  this  course  is  not  one  of  doubtful  wisdom,  and 
has  rapidly  grown  in  favor  within  the  last  half  century.    The  old 

1 8  Blackatone's  Com.  321.  action  doth  not  lie.  Bat,  in  an  action 
In  Baten's  Case,  9  Coke,  54,  it  iB  said  on  the  case,  as  no  abatement  of 
that  there  are  two  wajs  to  redress  a  the  nuisance  is  claimed,  nor  can  be 
nuisance :  one  by  action,  and  in  that  asked  for,  the  fact  that  the  plaintiff 
he  shall  recover  damages  and  have  has  himself  abated  the  nuisance  does 
judgment  that  the  nuisance  be  re-  not  defeat  the  remedy,  but  he  is  en- 
moved,  OT  ikt  pa/rty  grieoed  may  titled  to  judgment  for  damages  that 
enter  and  abate  the  nuisance  himeeif,  accrued  before  and  after  the  time  of 
hut  then  Tie  ahaU  not  Tiave  an  action  nor  abatement.  Call  v.  Buttrick,  4  Cush. 
recover  damages ;  for  in  an  assize  of  (Mass.)  845.  In  Eendrick  z^.  Bartland, 
nuisance  or  quod  permittat  proetenere^  2  Mod.  258,  the  court  say  :  ''  The  end 
it  is  a  good  plea  that  the  plaintiff  him-  of  a  quod  permittat  or  assize  was  to 
self  has  abated  the  nuisance,  for  in  an  dbate  the  nuisance,  but  the  end  of  an 
assize  or  quod  permittat  he  shall  have  action  on  the  case  is  to  recover  damages,* 
indgment  of  two  things:  i.  0.,  to  See,  also,  to  the  same  effect,  Gleason  v. 
have  the  nuisance  abated  and  to  re-  Gary,  4  Conn.  418.  That  the  old 
cover  damages,  and  he  has  disabled  remedies  by  assize  of  nuisance  and 
himself  by  his  own  act  to  have  judg-  quodpermiUat  have  become  obsolete, 
ment  for  one  of  them,  and  therefore  the  see  Woolrych's  Law  of  Waters,  277. 
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oommon-law  remedy  for  nuisance  formerly  waa  by  assize  of  nui- 
sance, the  office  of  which  was  two-fold :  fir«t^  for  an  abatement  of 
the  nuisance,  and  second^  for  damages ;  and  where  this  remedy  still 
exists,  it  may  be  brought,  and  under  it  an  order  for  an  abatement 
may  be  obtained.  Prior  to  the  existence  of  tliis  remedy,  the  party 
injured  was  obliged  to  proceed  by  writ  of  quod  permitUU  protir 
enere,  under  which  the  defendant  was  required  to  show  cause, 
why  the  plaintifiE  should  not  be  permitted  to  abate  the  nui- 
sance, but  this  remedy  was  found  to  be  too  complicated  and  slow, 
and  it  gave  place  to  the  writ  of  assize  of  nuisance,  but  both  of 
those  remedies  have  become  obsolete  and  given  place  to  an  action 
on  the  case,  under  which  an  abatement  cannot  be  ordered,^  unless 
as  previously  stated;  provision  therefor  is  made  by  statute.  Of 
course,  unless  taken  away  by  statute,  these  remedies  may  be  re- 
sorted to,  but  being  obsolete  proceedings,  the  courts  will  not  relax 
the  strictness  of  the  ancient  practice.' 

Sec.  844.  Whsa  party  may  abate  of  bis  own  moticML  — Any  person 
injured  by  a  nuisance,  to  the  extent  that  he  may  maintain  an  ac- 
tion at  law  therefor,  may  remove  so  much  of  the  nuisance  as  is 
necessary  to  secure  to  himself  immunity  from  damage  therefrom,' 
but  he  must  not  be  guilty  of  any  excess  therein,  for,  as  to  all  ex- 
cess of  abatement,  he  will  be  a  trespasser.^ 

Sbo.  845.  The  thing  abated  must  be  a  nuisance.  —  In  order  to  war- 
rant the  exercise  of  this  extraordinary  power,  the  thing  must  be 
in  itself  a  nuisa,nce,^  or  it  must,  at  the  time  it  is  abated,  be  injur- 

1 8  Blackstone'B  Com.  221 ;   Eints  o.  394 ;  Djer  v.  Depui,  6  Wbart.  (Penn.) 

McNeal,  1  Den.  (N.  T.)  436.  684;  JeweU  e.  Gardiner,  12  Mass.  811 : 

*  Kintz  9.  McNeal,  ante.  Heath   e.    Wmiams,    25    Me.    209: 

s  Baten's  Case,  0  Coke,  65  ;    Norrice  Wright  o.  Moore,  88  Ala.  599  ;  Moffet 

V,  Baker,  3  Balat.  198  :  Earl  of  Lons-  v.  Brewer,  1  Greene  (Iowa),  848 ;  Perrr 

dale  V.  Nelson,  2  B.  &  C.  811 ;    AmoB-  e.  Fitihowe,  8  Ad.  &  £1.   (Q.    B.)  757. 

keag  Co.  v,   Goodale,  46  N.  H.  56  ;  Bat  see  Indianapolis  «/.  MiUer.  27  Ind. 

Rhea  v.  Forsjtli,  87  Penn.  St.  508;  894,  where  it  in  held  that  he  would 

State  V.  Parrott,  71  N.  C.  811 ;  Perry  only  be  liable  for  wanton  and  nnneoes- 

e.  Pitzhowe,  8  Ad.  &  •  El.  (Q.  B.)  757 ;  sary  injury.  See,  also,  Calef «.  Thomas, 

Adams  v.  Barney.  25  Vt.  225 ;  Roberts  81  lU.  478. 

V.  Rose,   L.  R.,  1  Ex.  82;  Pendrud-  *Ab  a  honae  whose  eaves  OTerhaiur 

dock's  Case.  5  Coke,  101.  n.  a.  and  b. ;  the  land  of  another.    Baten's  Caee,  9 

Amick  e.  Tharp,  18  Grattan  (Va.).  564.  Coke,  56 ;  Pendmddock's  Case,  5  id. 

^  Gates  V.  Blinooe,   2  Dana  (Ky.),  101. 
158 ;  Hutchinson  «.  Granger,   13  Vt. 
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ing  him.^  A  thing  cannot  be  abated  before  it  actually  becomes  a 
nuisance.*  Thus,  in  Ncrrioe  v.  Baker^  Cokb,  C.  J.,  says :  "  If 
a  person  have  an  intent  to  build  a  wall,  and  lay  the  foundation, 
you  cannot  pull  this  down."  And  Cboke,  J.,  in  the  same  case, 
says :  ^^  So,  although  boughs  which  hang  over  another^s  land  may 
be  cut,  yet  they  cannot  be  cut  lest  they  ahoJl  hereafter  grow  overt P 
And,  as  stiU  further  illustratiye  of  the  principle,  BoUe,  in  his 
Airidgementy  title  Nmscmoey  Ay  says :  "  A  man  cannot  remove 
ficafiolds,  etc,  for  making  a  building  which  will  be  a  nuisance 
when  finished."  Thus  it  will  be  seen  that  nothing  can  be  abated 
npon  the  mere  apprehension  of  damage  or  nuisance ;  but,  at  the 
very  time  when  the  thing  is  abated,  it  must  be  a  nuisance,  and 
operating  injuriously  to  the  person  abating  it,  or  have  previously 
80  operated,  and  be  of  such  a  nature  that  it  will,  in  the  very  na- 
ture of  things,  produce  similar  results  again. 

Sbc.  846.  T»«fai«/.^  oC  —  If  a  dam  be  erected  upon  a  stream, 
that  pens  back  the  water  and  floods  the  lands  of  an  upper  owner, 
he  may  lawfully  enter  upon  the  premises  of  the  owner  and  abate 
so  much  of  the  dam  as  produces  the  injury  to  his  land.*  So,  too, 
if  a  house  be  erected  so  that  the  eaves  overhang  the  lands  or  build- 
ings of  another,  the  person  whose  estate  is  thus  injured 
may  saw  off  the  portion  of  the  building  so  overhanging  his  lands.* 
So,  too,  if  a  house  be  erected  so  as  to  hide  the  ancient  lights  of 
another,  the  person  whose  estate  is  injured  may  remove  so  much 
of  the  house  as  is  necessary  to  restore  the  full  exercise  of  his  right. 
So,  too,  if  a  house  be  so  erected  as  to  shoot  rain  and  snow  from 
the  roof  thereof,  over  upon  the  land  or  buildings  of  another,  the 
person  so  injured  may  enter  upon  the  land  of  the  person  owning 
the  building,  and  remove  so  much  of  it  as  is  necessary  to  prevent 


'  Gates  «.  Blinooe,  2  Dana  (Ky.)»  1^*  remove  snch  obstruction.    Hodges  v. 

*  Rollers  Abr. ,  Nuisance,  A ;  Norrice  Raymond,  9  Mass.  810.  And  the  same  is 

V,  Baker,  1  Rolle,    805 ;   Shepard   v,  true  as  to  a  dam  above,  that  unlaw- 

People,  40  Mich.  487.  fully  withholds  the  water  from  a  lower 

s  1  Rolle,  8d4.  mill.      Colbum  v.  Richards,  18  Mass. 

^  Adams  v,  Barney,  25  Vt  281 ;  Rob-  420  ;   Elliot  v.  Fitchburgh  R.  R.  Co., 

erts  e.  Rose,  L.  R.,  1  Exc.  83.  Where  a  10  Gush  (Mass.)  105. 

dam  is  erected  below  a  mill,  which  is  *  Pendruddock's  Case,  5  Coke,  101  ; 

unlawful  and  interferes  with  the  oper-  Baten's  Case,  0  id.  65. 
ation  of  the  same,  the  mUl-owner  may 
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the  injiiiy.^  So,  too,  if  a  noxious  trade  is  set  up  in  the  vicinitj 
of  another^s  dwelling,  he  may  enter  the  premises  and  destroy  so 
much  of  the  machinery  as  is  necessary  to  prevent  the  nuisance,^ 
but,  when  the  nuisance  arises  from  the  improper  ti^e  of  a  build- 
ing, the  building  itself  cannot  be  destroyed,  but  only  the  improper 
use  thereof  stopped.'  So,  too,  if  a  bridge  be  erected  across  a  navi- 
gable stream,  without  proper  draws,  a  person  navigating  the 
stream  may,  if  prevented  from  passing,  remove  so  much  of 
the  bridge  as  prevents  his  passage  with  his  boat.^  So,  if  a 
house  unoccupied  be  left  in  such  a  filthy  condition  as  to  en- 
danger the  health  of  the  neighborhood,  or,  if  it  be  in  such  a  di- 
lapidated condition  as  to  endanger  the  safety  of  adjoining  houses, 
or  if,  by  reason  of  the  use  of  it  by  tramps  and  idle  persons,  it 
becomes  a  pest  to  the  owners  of  adjoining  property,  any  person 
who  is  injured  thereby  may  tear  down  the  house.* 

But  if  a  house  is  occupied,  even  though  it  has  itself  become  a 
nuisance,  it  cannot  be  abated."     The  reason  is  that  an  abatement 
cannot,  under  such  circumstances,  be  made  without  involving  a 
breach  of  the  peace,  and  a  nuisance  can  never  be  abated  with  a 
strong  hand,  except  under  very  extraordinary  circumstances,  un- 
less it  can  be  done  peaceably  and  without  riot.'      Where  a  nui- 
sance results  from  a  pond  or  body  of  water,  a  person  injured 
thereby  has  no  right  to  fill  up  the  bed  of  the  water  to  abate  the 
nuisanoe,  but  only  to  stop  the  cause  rendering  the  water  impure, 
or  to  restrain  the  party  whose  acts  produce  the  results  from  pol- 
luting the  water."    Not  only  may  an  individual  abate  a  nuisance, 
public  or  private,  that  produces  special  injury  to  him,  without  be- 
ing liable  in  damages  therefor,  so  long  as  he  is  guilty  of  no  ex- 
cess, but  also  all  persons  who  aid  him  therein,  at  his  reqvssiy  are 
equally  protected.     So  also  public  officers  having  control  of  cer- 
tain public  property,  as  streets,  highways,  canal,  State  railroads, 
etc.,  may  abate  nuisances  affecting  the  property  with  the  care  of 

1  Rex  V,  Pappineaa,  2  Strange,  688 ;  *  State  9.  Panott,  71  N.  C.  811. 

Cooper  V.  ManihaU,  1  Barr.  259 ;  Rose-  *  Harvey  v,  Dewoodj,  18  Ark.  25S. 

well  v.  Prior,  2  Salk.   459 ;    Dyer  v.  •  Perry  v,  Fitzhowe.  8  Ad.  ft  El.  (N. 

Depui.  5  Whart.  (Penn.)  584.  S.)  757;  Davies  r.  Williame.  16  id.  546. 

*  Manhattan  Go.  v.  Vankeuren,  28  ^  Rex  v,  Rosewell,  2  Salk.  459. 
N.  J.  Eq.  251.  '  Finley  v,  Herahey,  41  Iowa.  889. 

*  Brown  v,  Perkins,  12  Gray  (Mass.)* 
95. 


Bembdiss  at  Law.  979 

which  they  are  charged,  or  may  order  others  to  do  so,  and  their 
order  will  be  a  full  protection.* 

Sbo.   847.   When  dangerous  animals  may  be  killed.  —  The  question 

as  to  when  animals  may  be  killed,  when,  by  reason  of  their  dis- 
eased state,  or  by  reason  of  their  ferocious  disposition,  they  have 
become  nuisances,  and  dangerous  to  the  safety  of  other 
animals,  is  one  of  considerable  importance.  The  rule  seems 
to  be  that  so  long  as  the  owner  restrains  the  animals  upon 
his  own  premises,  no  person  has  a  right  to  kill  or  injure  them  ; 
but  if  they  are  suffered  to  go  at  large,  or  if  they  escape  from 
the  owner's  custody,  in  the  case  of  animals  affected  with  a  conta- 
gious disease,  the  owner  of  the  premises  upon  which  they  escape 
may  kill  them,  if  necessary  for  the  protection  of  his  own  animals.* 
In  the  case  of  Frcmz  v.  HiUerhrcmd^^  the  plaintiff  was  the  owner 
of  two  horses,  sick  with  a  contagious  disease,  which  he  kept  upon 
his  own  premises.  The  defendants,  for  the  purpose  of  prevent- 
ing the  spread  of  the  disease,  and  with  no  malicious  purpose,  en- 
tered upon  plaintiff's  premises  and  killed  the  horses,  claiming  that 
they  had  the  right  to  do  so,  as  the  horses  had  become  a  nuisance 
injurious  to  them.  The  court  held  that  their  act  was  not  justifia- 
ble, and  that  the  plaintiff  was  entitled  to  recover  the  actual  value 
of  the  horses.*  In  WiUiama  v.  Dijxon^  the  plaintiff  was  the 
owner  of  an  ass  which  he  knew  to  be  in  the  habit  of  attack- 
ing and  injuring  stock.  He  suffered  the  ass  to  run  at  large 
and  it  attacked  the  defendant's  cow,  threw  her  down,  and 
was  proceeding  to  stamp  on  her  when  the  owner  of  the  cow 
killed  the  ass.  It  was  held  that  he  was  justified  in  the  killing. 
But  when  an  animal  is  simply  found  trespassing  upon  another's 
premises,  the  owner  of  the  premises  will  not  be  justified  in  injur- 

1  In  Downing  v,  McFadden,  18  Penn.  '  A  person  has  no  riglit  to  kiU  a  dog 

8t.  884,  a  nuisance  in  the  form  of  an  simplv  beeanse  it  is  ferocious  so  long 

encroachment  upon  an  embankment  as  it  does  not  attack  him,  and  is  con- 

of  a  State  railroad  was  removed  by  fined  on  the  owner's  premises  so  as  not 

order  of  State  officers  having  anthor-  to  endanger  his  safety.  Uhlein  v.  Cro- 

ity  to  remove  the  naisance.  and  it  was  mack,  1^  Mass.  278. 

held  that  if,  in  the  removal  of  the  >46  Mo.  121. 

naisance,  they  did  not  act malldoosly,  ^Marshall  v.  Blabkshire,  44  Iowa, 

they  ooald  not  be  held  liable  in  an  ae-  475. 

tion  of  trespass  therefor.  *  6S  N.  C.  416. 
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ing  the  animal.^  Even  whether  the  killing  of  certain  animalBy 
daring  certain  seasons  of  the  year,  is  prohibited  hy  statute,  and 
penalty  imposed  therefor,  yet,  if,  during  such  season,  such  ani- 
mals are  found  parsaing  or  attempting  to  kill  domestic  animals 
or  fowls,  the  owner  thereof  will  be  justified  in  killing  such  ani- 
mal, and  the  fact  that  it  was  kiQed  under  the  circumstances 
stated  will  be  a  complete  defense  either  to  an  action  or  prosecu- 
tion for  the  penalty  under  the  statute.* 

Sbo.  84:8.  Dangora  atUndant  xxptm  psnooal  abataimeBt.  —  JESnough  has 
been  said  to  illustrate  the  general  doctrine  of  abatement  by  the 
act  of  the  party  injured.  But  it  is  proper  to  say  that  this  remedy 
is  a  dangerous  one,  and  one  which  shoxdd  never  be  resorted  to 
except  in  extreme  cases,  when  the  exigencies  of  the  case  will  not 
brook  delay.  The  law  generally  affords  ample  redress  for  all  in- 
juries, and,  if  no  verdict  declaring  the  thing  to  be  a  nuisance  can 
be  obtained,  no  justification  for  its  removal  can  be  upheld.  The 
party  judges  at  his  peril,  and  if  he  errs  in  judgment  he  is  answerable 
for  all  the  damages  that  ensue,  and  if,  in  the  exercise  of  the  right, 
a  breach  of  the  peace  is  involved,  he  is  answerable  by  indictment 
for  the  result.  Therefore,  generally,  it  is  unsafe  to  advise  a  party 
to  remove  a  nuisance  himself  at  least  if  the  nuisance  is  not  be- 
yond doubt,  and  the  removal  confined  within  the  limits  of  actual 
right. 

Sbo.  849.  Sfiaot  of  plM  of  not  guilty. — In  an  action  on  the  case 
the  plea  of  not  guilty  puts  in  issue  all  the  averments  of  the  dec- 
laration, and  whatever  will,  in  equity  and  good  conscience,  accord- 
ing to  the  existing  circumstances,  preclude  .the  plaintiff  from  re- 
covering, may  be  given  in  evidence  by  the  defendant,  because  the 

>  Boat  V,  Mingaes,  64  N.  C.  44;  La-  itsowner'slaiidjastify  a  person,  whose 

due  V,  Branch,  43  Vt.  574.    The  fact  stock  is  so  being  driven  off  bj  it,  in 

that  an  animal  is  trespassing  does  not  killing  the  dog.     In  order  to  warrant 

jastify  a  person  in  killing  it.    Thus  him  m  doing  this,  the  dog  most  be 

the  fact  that  hens  are  trespassing  apon  shown  to  be  a  nuisance.      Spray  v, 

a  person's  garden  will  not  justify  him  Ammerman,  66  111.  809. 

in  killing  them,  although  they  have  <  Aldrich  v.  Wright,  58  N.  H.  388. 

trespassMl  before,  and  he  has  notified  See  opinion  of   Dob,  J.,  which  oon- 

the  owner  to  shut  them  up.     Clark  «.  tains  a  searching  review  of  the  aathor- 

Eeliher,  107  Mass.  406.    Nor  will  the  ities,  and  is  a  masterly  defense  of  a 

fact  that  a  dog  has  an  habitual  dispo-  sensible  doctrine, 
sition  to  drive  off  stock  trespassing  on 
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plaintiff  miiBt  reooyer  upon  the  jnBtioe  and  oonseience  of  his  oase.^ 
Thns  in  Bird  v.  Handaly  3  Burr.  1864,  Lord  Maitsfueld  laid 
down  the  distinction  between  an  action  on  the  case  and  other  tor- 
tious actions  thus:  '^Another  essential  difference,"  said  he, 
^'  between  these  cases  upon  torts  and  actions  on  the  case  is,  that 
those  (other  cases)  are  stricUJtms,  and  therefore  such  defenses  as 
a  former  recovery,  release  or  satisfaction  cannot  be  given  in  evi- 
dence, but  mnst  be  pleaded.  But  an  action  upon  the  case  is 
founded  upon  the  mere  justice  and  conscience  of  the  plaintiff's 
case,  cmd  iei/n,  the  natnji/re  of  a  bill  in  equity ^  and  in  effect  i%  eOy 
and,  therefore,  a  former  recovery,  release  or  satisfaction  need  not 
be  pleaded,  but  may  be  given  in  evidence  under  the  general  issue ; 
for  whatever  will,  in  equity  and  conscience,  according  to  the  cir- 
cumstances of  the  case,  bar  the  plaintiff's  recovery,  may  in  this 
action  (of  the  case)  be  given  in  evidence  by  the  defendant; 
hecauee  thspUmdiff  rryust  recover  upon  ihejtcetioe  amd  oonsoience 
of  Ms  case,  <md  upon  that  ordy?^  Thus  it  will  be  seen  that  spe- 
cial matter,  as  a  license,  need  not  be  specially  pleaded.*  But  if 
the  statute  of  limitations  is  relied  upon  it  must  be  specially 
pleaded,'  and  any  special  matter  may  be  pleaded,  although  it  is 
not  necessary. 

Sbo.  860.  Whan  fpadal  matUr  most  b«  pleadad.  — ^Any  special  mat- 
ter, however,  that  goes  in  bar  or  avoidance  of  the  action  must  be 
established  by  the  defendants,  and  the  burden  is  upon  him  of 
establishing  it  by  the  same  class  and  degree  of  evidence  as  would 
be  required  if  it  had  been  specially  pleaded.  Thus,  a  person 
claiming  a  prescriptive  right  to  maintain  the  nuisance,  and  inflict 
the  injury,  must  clearly  establish  the  right  by  proof  of  continuous, 
open,  peaceable  and  adverse  user  to  the  extent  claimed  for  the 
full  statutory  period,  and  the  right  must  be  shown  broad  enough 
to  cover  the  subject-matter  of  the  action,  or  the  defense  fails. 
So,  too,  when  a  person  sets  up  a  license  to  do  the  acts  charged  in 
the  declaration,  the  license  must  be  clearly  established,  and  it 

*  1  Ghitty  on  Pleadinffs,  483.  upon,  It  most  be  specUUy  pleaded  or 

*  In  Cliflbid  V.  Dam,  &  N.  Y.  Saper.  set  np  in  the  answer,  bat  this  role 
Ct.  891,  it  was  held  that  where  an  does  not  prevail  except  when  under 
act  is   done   under    a  license  from  Code  or  statutes  aU  matters  of  defense 

gablio  authority,  as  to  put  a  coal-hole  must  be  alleged. 

1  a  sidewalk,  if  the  license  is  relied  *  1  Saunders  PI.  and  Bt.  846. 
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must  alfio  be  made  dearly  to  appear  that  the  mjnry  complained 
of  ifl  iairlj  within  the  contemplation  of  the  party  giving  it.^ 
When  the  injury  is  the  natural  and  necesBary  result  of  the  acts 
to  be  done  under  the  Uoense,  it  will  be  a  full  defense,  but,  if 
they  are  not  a  necessary  result,  liability  cannot  be  avoided  under 
it.  The  same  is  the  case  when  the  party  claims  protection  under 
a  legisktive  grant.' 

Sbo.  851.  Burden  of  proo£—  The  plaintifi  is  required  to  prove  all 
the  material  allegations  of  his  complaint  The  burden  of  proof  is 
upon  him  and  he  must  establish  the  right,  the  injury  thereto,  and 
the  damage.^  He  must  also  show  that  the  defendant  committed 
the  injury,  or,  what  is  tantamount  thereto,  that  it  was  committed 
by  his  servants,  agents,  tenants  or  other  person  under  such  circum- 
stances that  he  can  be  held  legally  chargeable  for  the  conse- 
quences of  the  act.*  He  must  also  prove  that  he  had  a  legal 
interest  in  the  subject-matter  affected  by  the  nuisance,  and  a  per- 
son having  a  mere  equitable  interest  cannot  maintam  an  action 
unless  actually  in  possession  of  the  premises  at  the  time  when 
the  injury  happened.*  If  an  action  is  brought  by  a  tenant  he 
must  prove  an  injury  to  his  possessory  right,  and  if  he  only  proves 
an  injury  to  the  estate,  that  does  not  affect  his  possessory  interest, 
the  action  must  fail.  If  the  action  is  brought  by  a  reversioner  he 
must  prove  an  injury  to  the  estate  that  affects  his  reversionary 
interests^  or  he  must  show  that  some  right  incident  thereto  is  in- 
jured, which,  if  not  protected  by  judgment,  will  affect  the  estate.* 
If  the  premises  are  in  the  possession  of  a  tenant  for  a  term,  and 
the  tenant  leaves  in  consequence  of  the  nuisance,  this  fact  should  be 
alleged  in  the  declaration,  proved  upon  the  trial,  and  the  recovery 
will  be  limited  to  the  loss  of  rent.' 

Sec.  852.  Agency  no  defense.  —  The  fact  that  the  defendant  was 
acting  as  the  agent  or  servant  of  another  is  no  defense,  and  in  a 
civil  action  is  not  admissible  in  evidence.^  Neither  is  the  fact  that 
others  contributed  to  the  nuisance  in  an  equal  or  greater  degree  with 

'  1  Saanden  on  Pleadings,  848 ;  2       ^  Jonea  v.  Jones,  7  T.  R.  47. 
id.  689.  >  Ck>tteriU  v.  Hobbr,  4  B.  &  C.  465. 

*  Freeman  e.  Headlej,  83  N.  J.  L.  528.        *  GotteriU  v.  Hobby,  4  B.  &  C.  465. 

*  Dawes  v.  Peck,  8  T.  R.  880;  Old-  ^R^.  v,  Stephens,  L.  R.,  1  Q.  & 
aker  «.  Hunt,  19  Beav.  485.  702  ;  Rex  v,  Medlej,  6  C  &  P.  282. 
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the  defendant  nor  that  the  trade  is  lawf  al,'  useful/  or  for  the  public 
benefit,  or  that  it  really  benefits  the  defendant's  property/  the 
question  is  simply  whether  a  legal  right  has  been  invaded  by  the 
defendant  in  whatever  capacity  acting ;  if  so,  there  can  be  no 
defense  except  the  right  to  do  the  act,  acquired  by  grant,  pre- 
scription, or  by  license/  and  there  can  be  no  evidence  in  mitiga- 
tion, except  when  more  then  actual  damages  are  claimed.* 

Sbo.  853.  Plaintiff  miut  prove  bis  rlghL-- The  plaintiff  must  prove 
his  right,  but  if  the  injury  is  merely  to  a  possessory  right,  possession 
alone  need  be  proved/  but  if  it  is  an  actual  injury  to  the  estate, 
title  to  the  estate  in  the  plaintiff  must  be  established.'  If  the  injury 
be  to  an  easement,  title  thereto  must  be  established,  either  by  grant 
or  prescription.*  If  the  injury  be  to  a  special  franchise,  as  a  ferry, 
possession  of  the  franchise  at  the  time  when  the  injury  happened 
is  sufficient.'*  The  defendant  may,  however,  attack  the  right,  and 
in  that  event  the  plaintiff  must  prove  his  title  thereto.^^ 

iNDIOrMENTS. 

Sec.  854.  What Indiotmentonuut contain.— Indictments  for  nui- 
sances must  particularly  describe  the  nuisance  for  the  maintenance 
of  which  a  conviction  is  sought,  and  it  must  appear  to  be  in  the 
county  in  which  the  indictment  is  found.  Thus,  in  an  indictment 
for  maintaining  a  wharf  in  a  navigable  river,  it  is  not  sufficient  to 
charge  the  wharf  to  be  one  "  known  as  the  Weeks'  wharf,"  but 
the  river  and  the  location  of  the  wharf,  and  the  particular  respects 
in  which  it  operates  as  a  nuisance,  must  be  stated  with  certainty.^ 
In  an  indictment  for  the  maintenance  of  a  mill-dam  which  renders 
the  water  stagnant  or  produces  noxious  or  unwholesome  smells, 
the  stream  and  the  location  of  the  dam  must  be  particularly  de- 

■  Bicker  v.  Freeman,  60  N.  H.  420  ;  Lithebye,  2  Sannd.    114  ;    Tenant  v, 

Chipman  e.  Palmer, 9  Hnn  (N.  T.),  517.  Gk)ldwin,  1  Salk.  860;  Heg. «.  Bucknall. 

*  Fletcher  v.  Bjland,  L.  B.,  1  Ex.  2  Ld.  Bajm.  804.    PoBBession  alone  is 
265.  title,  and  he  who  has  sach  title  can 

'  Poynton  e.  Gill,  2  Bolle's  Abr.  140 ;  hold  as  against  every  one  but  him  who 

Beardmore  v.  TredweU,  81  L.  T.  Ch.  has  a  title  superior  to  it.      Fisher  v. 

870.  Philadelphia,  75  Penn.  St.  892. 

*  Francis  e.  BchoeUkopf,  58  N.  T.        •  CotterUU.  Hobby,  4  B.  &  G.  465. 
152.  •  Selwyn's  Nisi  Prius,  1112. 

•  Selwyn's  N.  P.  1112.  ^^  Peter  v,  Kendal,  6  B.  &  C.  708. 

•  Tremain e.  Cohoes  Co., 2  N.  T.  168.        "  2  Wm.  Saunders,  note  c,  p.  114. 
^  Anonymous,  1  Vent.  264  :  Winford       "  State   v.    Sturdlvant,  21   Me.  9  ; 

e.  WoUaston,  8  Lev.  266  ;  Ck>ryton  v.    In  re  Eldred,  46  Wis.  580. 
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scribed,  as  well  as  the  nature  of  the  injaiy  that  oonstitates  the 
nuisance.^ 

Ssa  855.  ZiooatJon  nuut  b«  glvwi.  —  The  nnisanoe  and  its  location 
must  be  described  with  certainly ;  thus  in  an  indictment  for 
maintaining  a  mill-dam  across  a  navigable  stream,  the  indictment 
charged  the  respondent  with  maintaining  a  mill-dam  across  a 
certain  stream  of  water  called  the  Elkhart  river.  The  indictment 
was  held  bad  for  not  stating  the  location  of  the  dam  with  sof- 
ficient  certainty."  So,  too,  an  indictment  for  a  nuisance  in  main- 
taining a  mill-dam,  the  property  of  the  defendant,  near  to  a  cer- 
tain highway,  was  held  bad  for  not  sufficiently  describing  the 
location  of  the  dam.*  But  in  an  indictment  for  not  repairing  a 
highway,  it  is  sufficient  to  describe  it  as  a  highway  in  a  certain 
town  leading  by  the  premises  of  certain  individuals  with  sach 
certainty  that  no  mistake  can  arise  as  to  what  highway  is  in- 
tended, even  though  the  termini  of  the  road  are  not  given,*  and 
that  the  defects  are  within  the  limits  of  the  defendant  town. 
But  it  should  always  be  borne  in  mind  that  the  nuisance  must  be 
described  fully,  so  that,  if  the  facts  averred  are  true,  a  legal  nui- 
sance is  shown  to  exist,  and  the  location  should  be  definitely  given.* 
Where  an  indictment  merely  charged  that  the  defendant  suffered 
offal  to  be  collected  and  remain  on  a  certain  specified  street,  caus- 
ing a  common  nuisance,  etc.,  was  held  to  be  fatally  defective  for 
uncertainty.* 

And,  if  the  injury  arises  from  the  raising  of  the  water  and  the 
washing  of  animal  or  vegetable  matter,  or  both,  upon  the  banks^ 
which,  by  the  action  of  the  sun  upon  it,  produces  the  ill  results, 
this  will  sustain  the  indictment,  even  though  the  stream  is  not 
navigable ;  or  if  the  injury  arises  from  the  rising  and  falling  of 
the  water,  or  from  the  action  of  the  sun  upon  the  vegetable  sub- 
stances growing  upon  the  margin,  if  the  ill  results  would  not 
ensue  except  for  the  effect  of  the  dam  upon  the  water,  a  conviction 

can  be  had.^     In  an  indictment  for  maintaining  a  bridge  across  a 

• 

1  Wood  V.  State,  5  Ind .  433 .  *  Comm.  v.  North  Brookfield,  8  Pick. 

•  Wood  V.  State,  6  Ind.  5d9  ;  State  «.    (Mass.)  463. 

Stewart,  66  id.  655.  *  Cornell «.  State.  7  Baxter  (Tenn.), 

*  Stephens*  Case,  2  Leigh  (Va.),  759.    520. 

«  Oomm.  V.  Newboiy.  2 Rck.  (Maes.)       '  People  «.  Townsend,  3 Hill  (If.  T.), 
01.  479. 
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navigable  stream  which  has  been  erected  by  authority  of  the  legis- 
lature, but  which  is  a  nuisance  by  reason  of  its  not  being  built 
according  to  the  authority  given,  or  because  it  unreasonably  ob- 
structs navigation,  or  because  it  is  provided  with  defective  draws, 
the  particular  ground  upon  which  it  is  claimed  to  be  a  nuisance 
must  be  definitely  and  particularly  stated.^  In  an  indictment 
against  a  town  for  allowing  a  highway  to  remain  out  of  repair,  it 
is  sufficient  to  show  that  it  is  in  a  condition  that  inconveniences 
public  travel  without  showing  that  it  is  unsafe,'  and  it  is  no  de- 
fense to  show  that  the  part  of  the  road  out  of  repair  would  be  of 
no  immediate  practical  use  because  a  portion  of  a  bridge  con- 
necting therewith,  which  the  town  was  not  bound  to  repair,  has 
been  swept  away,  and  has  not  been  rebuilt.  It  is  enough  to  show 
that  the  duty  of  repairing  rests  upon  the  town,  and  that  it  has 
neglected  this  duty.*  If  the  defect  complained  of  is  the  absence 
of  a  railing  by  the  roadside,  it  must  be  alleged  and  proved  that 
the  place  anfenced  is  dangerous  and  the  reason  therefor  should 
also  be  stated,*  as  the  town  is  under  no  obligation  to  provide 
railings,,  except  where,  if  a  traveler  should  deviate  from  the 
traveled  way,  he  would  be  likely  to  be  injured,  either  in  his  per- 
son or  property.* 

Seo.  856.  Tw^m^mi^r^  oC  —  Au  Indictmcnt  against  one  for  main- 
taining a  mill-dam  upon  a  stream,  so  as  to  oveidow  a  highway, 
will  lie,  even  although  the  injury  is  only  occasional,  and  twenty 
years'  user  will  be  no  defense ;  but  the  location  of  the  dam  and 
the  character  of  the  injury  must  be  specifically  and  definitely  set 
forth  in  the  indictment,'  In  an  indictment  for  keeping  a  stud 
horse  and  letting  it  to  mares  on  a  public  street,  and  in  view  of  its 
inhabitants,  it  is  not  necessary  to  allege  that  the  owner  or  keeper 
had  provided  no  indosure  in  which  the  stallion  was  let  to  mares. 
It  is  sufficient  to  allege  that  the  offense  was  conmiitted  in  view  of 
the  people  living  upon  or  passing  along  the  street.^ 

*  State  V,  Freeport,  48  Me.  198;  *  Paffer  v.  Orange,  132  Mass.  880; 
Stote  «.  Dibble,  4  Jonee'  Law  (N.  C),  Sparhawk  v.  Salem,  1  Allen  (Mass.), 
107.  80;  Warner  v.  Holjoke,    112    Mass. 

*  Oomm.  V.  Taunton,  16  Gray  (Maaa.),  882.  See,  also,  Palmer  v, .  Andover,  2 
228.  CoBh.  (Mass.)   800;  Marphj  «.  Glon- 

*  Gomm.t^.  Deerfield,6AUen(MaM.),  oester,  105  Mass.  470;  Bamham  v. 
448.  Boeton,  10  AUen  (Maes.),  290. 

4  Oomm.  V,  WUmington,  lOQ  liiM.        *  State  v.  Phipps,  4  Ind.  515. 
090.  *  Crane  v.  Stete.  8  Ind.  108. 
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Ssa  857.  Incllotmenta  for  obstrnction  of  highways.  —  So,  too,  in  an 
indictment  for  an  obstruction  of  a  public  street  or  highway,  the 
street  or  highway  should  be  definitely  described,  as  well  as  the 
nature  and  extent  of  the  obstruction.*  If  the  indictment  is  for 
shutting  up  an  old  highway,  the  location  of  the  road,  and  tlie 
manner  in  which  it  is  closed,  must  be  specifically  stated  and  with 
certainty."  If,  by  placing  a  gate  across  it,'  or  a  fence,*  or  a  build- 
ing in  it,*  or  by  whatever  means,  the  character  of  the  obstruction 
should  be  clearly  and  fully  stated,  as  no  obstruction  of  an  essen- 
tially different  character  from  the  one  stated  can  be  proved  upon 
the  trial.* 

Sec.  858.  DiBorderly  hoiuM.  -^  An  indictment  against  one  for 
keeping  a  "  disorderly  house  "  without  stating  in  what  respect  it 
is  so,  charges  no  offense  known  to  the  law,  and  a  conviction 
under  such  an  indictment  could  not  be  sustained.^  So,  too, 
charging  one  with  keeping  a  "  disorderly  house,  "  without  stating 
that  it  is  in  a  "  public  place, "  is  equally  fataL  The  indictment 
should  state  fully  and  particularly  in  what  respect  the  house  is  a 
disorderly  house,  and,  unless  the  facts  set  forth  are  such  as  in  law 
constitute  it  so,  the  indictment  will  be  bad." 

>  State  V,  StardiviLnt,  21  Malue,  9  ;  Iowa.  131.   But  the  fact  that  a  part  of 
People  «.  Cunningham,  1  Denio  (N.  a  properly  laid  road  is  not  naed  for 
Y.)i  524.   Obstructing  a  highway  80  as  travel,  and  another  line  hna  been  es- 
to  incommode  public  travel  is  an  In-  tablished  by  prescription  croooing  the 
dictable  offense  at  common  law.  State  other  at  one  or  more  places,  will  nofc 
V.  Holman,  29  Ark.  58.    Of  course  the  justify  the  owner  of  the  adjacent  land 
way  must  be  shown  to  be  a  highway,  in  finding  the  traveled  road  whether 
and  if  this  fact  is  established  no  usage,  established    by    prescription    or    the 
however  long  continued,  will  justify  proper  authority.     State  v,  McGee,  40 
the  placing  of  the  obstruction  there,  Iowa,  595.     The  establishment  of  a 
if  it  actually  prevents  the  free  use  of  new  road  affords  no  excuse  for  ob- 
the   road    or    street.     Philadelphia's  structing  the  old  one,  unless  the  old 
Appeal,  78  Penn.   St.  83;  People  v.  one  has  been  regularly  dlscontiniied. 
Pope,  53  Cal.  437.     The  road  may  be  State  v.  Harden,  11  S.  G.  300. 
shown  to  be  a  public  road  by  evidence  *  Allen  v .  Lyon,  2  Root  (Conn.),  218. 
of  a  long-continued  use  of  it  as  a  pub-  *  Wales  v.  Stetson,  2  Mass.  143. 
lie  highway,  and  acts  of  the  officers  *  Boyer  v.  State,  16  Ind.  451 ;  Hop- 
having  charge    of   highways    which  kins  v.  Crombie,  4  N.  H.  520;  Pierce  o. 
show  a  recognition  of  it  as  such.    Mo-  Dart,  7  Cow.  (N.  T.)  609. 
Whorter  v.  State,  43  Tex.  666.    But  •  State  v.  Atkinson,  24  Yt.  448. 
see  Meuly  v.  State,  3  Tex.  App.  882.  *  O'Brien  v,  St.  Paul,  18  Minn.  176; 
If  a  portion  of  a  highway  cannot  be  Comm.  v.  Donovan,  16  Gray,  18;  Comm. 
used  by  reason  of  the  natural  forma-  v.Bumford  Chemical  Works,  id.  231. 
tion  of  the  land,  an  encroachment  on  ^  Withers  9.  Fiscus,  40  Ind.  131 ;  13 
that  part  of  the  way  is  not  indictable  Am.  Rep.  283. 

as  a  nuisance,  because  it  does  not  ob-  ^  Commonwealth  v.  Wise,  110  Mass. 

irtruct   travel.     State  v.   Shinkle,   40  181. 
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Seo.  859.  PabUoation  of  obMeiM  booki,  cto.  —  In  an  indictment  for 
publishing  an  obscene  book,  it  is  sufficient  to  aver  its  obscenity 
generally,  and  the  whole  of  the  book  need  not  be  spread  upon  the 
records.  It  is  sufficient  to  set  forth  enough  to  show  the  bad 
character  of  the  publication.^  The  special  manner  of  the  ofEense 
should  be  set  forth  with  such  certainty  that  the  ofiEense  may 
judicially  appear  to  the  court.'  In  an  indictment  against  one  for 
exposing  his  person  indecently,  it  should  be  stated  that  he  "  ex- 
posed his  person  to  public  view  in  a  public  place,"  without 
averring  that  it  was  in  the  presence  of  any  person ;'  but  an  indict- 
ment simply  charging  the  defendant  with  erecting  a  number  of 
sheds  upon  a  public  highway,  without  setting  forth  that  they 
were  an  obstruction  to  public  travel,  is  held  to  be  insufficient  ;* 
but  any,  even  the  slightest,  obstruction  or  a  mere  encroachment 
upon  a  highway  is  now  held  to  be  a  public  nuisance,  and,  when 
the  fact  of  encroachment  with  any  obstruction  is  proved,  the 
nuisance  is  established.*  So,  too,  any  encroachment  upon  a  tidal 
stream  that  in  any,  even  the  slightest,  degree  impedes  navigation, 
is  a  public  nuisance.  Thus,  in  Regma  v.  Ryan^  it  was  held 
that  the  erection  of  weirs  in  a  tidal  river  is  a  nuisance  to  naviga- 
tion, and  indictable.  In  Regma  v.  Haynea^  it  was  held  that  the 
finding  of  a  jury  that  an  obstruction  of  a  navigable  stream  is 
trifling  ^mounted  to  a  verdict  of  guilty,  and  that  it  is  no  defense 
to  show  that,  while  the  weirs  are  some  hindrance  to  smaller 
vessels,  they  are  beneficial  to  larger  ones  by  pointing  out  the 
channel.' 

Seo.  860.  When  IxuUotment  will  lie  ei^ainst  landlord.  —  An  indict- 
ment will  lie  against  a  landlord  who  lets  a  house,  knowing  that  it 
is  to  be  used  for  the  purpose  of  prostitution,  and  he  may  be  in- 
dicted either  for  the  letting  of  the  house  for  that  purpose*  or  as 
keeper.'*  But  if  he  is  indicted  for  the  letting,  the  indictment 
should  contain  a  soienter.    An  incorporated  company  may  be  in- 

>  Com. «.  Holmea,  17  Mass.  386.  •S  Ir.  L.  R.  119. 

•  State  «.  Wimberly,  8  McCord  (8.  ^  7  Ir.  L.  R.  2. 

C),  190.  8  gee  chapter  on  navigable  streams, 

»  State  e.  Roper,  1  Dev .  &  Bat.  (N.  C.)  ante. 

206.  •  Com.  e.  Harrington,  8  Pick.  (Mass.) 

«Com.  V.  HaU,  16  Mass.  240.  26. 

» State  V.  Atkinson,  24  Vt  448.  >•  People  v.  Erwin,  4  Den.  (N.  T.)  129. 
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dieted  for  a  nnisanoe,  and  its  officers  and  servants  who  contribnted 
thereto  may  be  joined  in  the  indictment  Thus,  in  Rex  v. 
Medley^  an  indictment  was  held  to  lie  against  a  gas  company,  its 
directors,  superintendent  and  engineer,  for  polluting  the  waters  of 
a  public  river  by  discharging  into  it  the  refuse  from  its  gas  works, 
although  the  directors  were  personally  ignorant  of  the  particular 
plan  adopted,  and  although  the  plan  was  in  fact  contrary  to  their 
orders,  and  a  similar  indictment  was    upheld  in    Regina  v. 


Sbo.  861.  NoadoiuitradMii«urhl|^w»yB»etc.  — In  an  indictment  for 
carrying  on  a  noxious  trade,  as  a  slaughter-house,  a  bone-boiling 
establishment,  or  any  other  noxious  trade,  it  is  sufficient  to  set 
forth  that  the  works  are  carried  on  near  a  public  highway,  or  in 
a  public  place,  and  that  the  smells  and  odors  emitted  therefrom 
are  stinking  and  offensive  and  detrimental  to  the  comfort  of  the 
public.  An  indictment  must  all^e  that  the  particular  use  of 
property  complained  of  is  in  a  public  place,  but,  if  it  is  alleged 
that  it  was  carried  on  "  near  unto  a  certain  road  or  street,"  it  is 
a  sufficient  allegation  that  the  place  was  public,  although  the 
word  ^'public"  is  not  used.'  It  is  not  necessary  to  all^;e  that 
they  are  injurious  to  health,^  and  the  £act  that  the  trade  has  been 
carried  on  in  that  locality  for  thirty  or  even  a  hundred  years  will 
be  no  defense  thereto.  There  can  be  no  excuse  or  prescription 
for  a  public  nuisance.* 

Seo.   862.   Whan  "  ad  oommmie  noonmmitam"  ■hould  be  used.  —  All 

indictments  for  a  nuisance  should  state  that  the  nuisance  is   "  a/ 

1  6  C.  &  P.  292.  of  this  ooantrj,  nor  does  such  a  doc- 
*  Regina  «.  StephenB,  L.  B.,  1  Q.  6.  trine  exist  in  anjr  of  the  courts,  RngliA 
702.  or  American, 
s  Homer  «.  State,  40  Md.  277.  *  Weld  9.  Hornby,  7  East,  105  ;  Aah- 
^  Ashbrook  «.  Com.,  1  Bash  (Ky.),  brook «.  Com.,  1  Bush  (Kj.),  180; Cross 
laO ;  Catlin  9.  Valentine,  0  Paise  «.  Morristown,  18  N.  J.  £q.d05 ;  BfiUs 
(N.  Y.),  575 ;  Rex  «.  Cross,  1  C.  &  P.  483;  «.  Hall,  0  Wend.  (N.  T.)  315 ;  Com.  c. 
Rex  0.  White,  1  Bnrr.  338.  In  PhlUips  Albarger,  1  Whart.  (Penn.)  460 ;  Com. 
f).  State,  7  Baxter  (Tenn.),  161,  it  was  9.  Upton,  6  Gnj  (Mass.),  476 ;  People 
held  tliat  proof  merely  that  stenches  «.  Connin^iam,  1  Denio  (N.  Y^  598 ; 
from  a  slaaghter-honse  were  offensiye  Regina  9.  Brewster,  8  IT.  C.  (C.  P.)  296; 
to  a  few  persons  was  not  snfflcient  to  Re^na  «.  McMeikan,  6  W.  W.  ft  A.B. 
constitute  the  slaaghter-hoose  a  nui-  L.  (Yic.)  68  ;  Rochester  e.  Erickson,  46 
sance,  and  that  it  mast  appear  that  Barb.  (N.  Y.)  02 ;  Ogdenebnig  «.  Love- 
it  was  an  obstmction  to  the  safe  use  joy,  2  T.  &  C.  (X.  YT)  88;  Campbell  «. 
of  the  road.  Bat  this  doctrine  will  not  Seaman  63  N.  i .  5^. 
be  likely  to  obtain  in  any  of  the  courts 
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oofnvmMme  nocfumentfwm^^^  and  not  contrary  to  the  form  of  the 
statute,  etc.,  unless  the  nuisance  is  made  so  by  statute,  in  which 
case  it  must  be  charged  to  be  contrary  to  the  statute,  etc.,  unless 
the  nuisance  is  made  so  by  statute,  in  which  case  it  must  be 
charged  to  be  contrary  to  the  statute,  etc.,  unless  the  indictment 
is  framed  for  the  common-law  offense. 

Sbo.  863.  iDdlotmoni  far  nnlaaiioM — inslaaoM  in  which  it  Um.— It  may 
be  said  that  an  indictment  for  a  nuisance  lies  in  all  cases  where 
the  injury  is  general,  and  affects  public  rights,  although  it  at  the 
same  time  produces  special  and  particular  injury  to  private  rights. 
In  the  case  of  public  nuisances,  such  as  obstructions  in  public 
thoroughfares  or  navigable  rivers,  or  suffering  boughs  of  trees  to 
overhang  highways,  or  ditches  adjoining  them  to  become  foul  and 
choked  up,  or  buildings  by  the  side  of  public  thoroughfares  to 
become  ruinous,  the  remedy  is  by  indictment  in  respect  of  the 
public  injury,^  and  by  action  in  respect  of  any  particular  or  special 
damage  sustained  by  individuals.^ 

The  following  nuisances  have  been  held  indictable : — The  over- 
crowding of  houses  with  poor  people  in  time  of  infection  of  plague, 
and  thereby  endangering  the  health  of  the  neighborhood,^  the  car- 
rying of  people  infected  with  contagious  disorders  along  public 
thoroughfares  in  such  a  way  as  to  endanger  the  health  of  passen- 
gers ;^  or  the  exposure  for  sale  in  a  public  place  of  a  horse  affected 
with  glanders  ;*  the  keeping  of  laige  quantities  of  gunpowder  in 
dangerous  proximity  to  populous  neighborhoods;*  the  carrying  on 
of  noxious  and  offensive  manufactures  in  public  places  or  adjoin- 
ing public  thoroughfares,  so  as  seriously  to  incommode  and  annoy 

>  Harvey  «.  Dewoody,  18  Ark.  263 ;  «  Rex  v.  Vantandmo,  4  M.  ft  S.  78. 

Bex  V.  Busaell,  6  East,  407;  Rex  v.  •Mills  «.   N.  T.  k  H.  R.  R.  Ck>.,2 

OioBS,  8  Gampb.  226;  Rex  v.  Jones,  Rob.  (N.   T.)  826;  Reg. «.  Henson,  1 

id.  280  ;  Res.  9.  Watson,  2  Ld.  Raym.  Dearsl.  C.  C.  24. 

806 ;    Weld  9.   Hornby,  7  East,  105 ;  •  People  «.  Bands,  1  Johns.  (N.  Y.) 

Reg.  9.  Leech.  6  Mod.  145.  78 ;  Weir  e.  Kirk,  74  Penn.  8t.  125; 

•Mullen  «.  St.  John.  57  N.  Y.  567 ;  Bradley  «.  People. 56 Barb. (N.  Y.m; 

Bensen  9.  Saurez,  28  How.  Pr.  (N.  Y.)  FiUo  «.  Jones,  2  Abb.  Ct  of  App.  Dec 

511  ;  Bex  v,  Dewsnap,  16  East.  196.  421 ;  Myers  «.  Malcolm,  6  Hill  (N.  Y.), 

'Meeker    «.    Van   Bensselaer,    16  2d2;  Cheatham  v.   Shearon.  1   Swan 

Wend.  (N.  Y.)  897 ;  State  e.  Parse,  4  (Tenn.),218 ;  Bex  •.  Taylor.  2  Str.  1167; 

MoCk>rd(a  C),  472;  2  BoU.  Abr.  189,  Biggs  o.    Mitchell,    81   L.  J.,  M.  C. 

pi.  8.  168. 
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large  ntunbera  of  pereons  ;^  holding  out  indncements  to  people  to 
collect  together  in  large  crowds,  to  the  obstruction  of  public 
thoroughfares,  the  treading  down  the  grass  of  the  neighboring 
meadows,  the  destruction  of  fences,  or  the  creation  of  alarm  and 
disturbance  in  the  surrounding  neighborhood  f  the  making  of  a 
great  noise  in  the  night  with  a  speaking  trumpet  to  the  disturb- 
ance of  divers  householders  f  sawing  of  logs  of  timber  in  a  public 
street,  and  incumbering  a  road  or  footpath  with  barrels  of  beer;* 
the  opening  of  new  coal-holes,  and  unloading  coals  in  a  public 
thoroughfare,  in  places  where  no  coal-hole  previously  existed,  and 
where  the  highway  was  not  originally  dedicated  subject  to  theufie 
of  it  for  domestic  coaling  ;*  making  excavations  and  openings  in 
the  soil  of  a  highway,  or  in  the  pavement  of  a  public  street,  for 
water,  gas,  sewerage,  or  other  purposes,  without  parliamentary 
authority  ;*  the  use  on  a  highway  of  a  traction  steam-engine,  which, 
by  its  noise  and  appearance,  frightens  horses,  and  makes  the  high- 
way dangerous  to  persons  riding  or  driving;*  mixing  of  large 
quantities  of  alum  and  deleterious  and  prohibited  ingredients 
in  bread,  intended  for  the  use  and  consumption  of  the  public ;' 
keeping    of    a    disorderly    house,    gaming-house,    or   bawdy- 

» Hackney  «.  State,  8  Ind.  404  ;  Tay-  Y.)  624 ;  Comm.  v.  MUliman.  13  S.  & 

lor  V,  The  People,  6  Park.  Cr.  (N.  Y.)  B.  (Penn.)  408;  Norristown  tr.  Moyer, 

847:  Aliens^.  State, 84 Tex. 230; Comm.  67  Penn.   St.   855;  Rex  «.  Jones,  3 

V,  Van  Sickle,  4  Penn.    L.  J.  104 ;  EL  Gampb.  280. 

Ub  v.  State,  7  Blackf.  (Ind.)  584 ;  Prea-  »  Oockburn,    C.  J.,  29  L.  J..  11  C 

cott'B  Ca8e,2  Citr  Hall  Recorder  (N.  Y.),  128. 

161 ;  Rex  v.  White,  1  Bnrr.  838  ;  Rex  <  Comm.  v.  Naahaa  &  Lowell  R.  R 

V.  Pappinean,  2  Str.  686  ;  Rex  v,  Neil,  Co.,  2  Gray  (Mass.),  154 ;  Comm.  «.  Vt. 

2  C.  &  P.  485.  &  Mass.   R   R.  Co.,  4  id.  22  ;  Hughes 

'  People  V.  Cunningham,  1  Den.  (N.  v,  ProYidence  &  Worcester  R.  R  Co 

Y.)  524.     In  Comm.  v.  Ca8Bldy,6Phila.  2  R  I.  493 ;  Reg.  v,  Longton  Gas  Co.* 

(Penn.;    82,  the  coart  held   that  the  29  L.  J.,  M.  C.  119. 

circulation  of  false  reports  calculated  ^Turnpike  Co.    v.  The  Oamden  & 

to  excite  alarm  in  a  community  is  a  Amboy  R.  R  Co.,2  Harr.  (N.  J.)  814; 

public  nuisance.    In  that  case  the  re-  Moshier  v.   The  Utica  &  Schenectady 

spondent  circulated  a  handbUl  can-  R.  R  Co.,  8  Barb.   (N.  Y.)  427;  Wat- 

tioning  the  people  to  look  out  for  a  kins  v.  Reddin,  ante, 

child-stealer,  who  was  represented  to  ^The  selling  of  adulterated,  diseased 

be  a  black  woman,  then  in  the  city,  or  corrupted   food  of  any  khid,  is  in- 

describing  her.      He  was  convicted,  dictable  as  a  nuisance  at  common  law. 

and  his  conviction  was  upheld.    Rex  Goodrich  v.  The  People,  3  Park .  Cr. 

9.  Moore,  3  B.  &  Ad.  184.  (N.  Y.)  622 ;  State  v.  Smith,  3  Hawks 

>  Comm.  f>.  Taylor,  5  Binn.  (Penn.)  Q^.  C),  378 ;  State  v.  Norton,  2  Ired. 

277 ;  Rex  «.  Higginson,  2  Burr.  1288.  (N.  C.)  40 ;  Bex  9.  Dixon,  8  Bl  ft  a  IL 

*  People  V.  Cunningham,  1  Den.  (N. 


Bebcsdibs  at  Law.  991 

house  ;^  indecent  bathing,'  and  the  indecent  exposure  of 
the  person  in  any  public  place  in  view  of  persons  resorting  thereto, 
or  within  view  of  a  dwelling-house,*  and  a  dwelling-house  may 
be  such  public  place/  Indeed  a  place  may  be  a  public  place, 
although  it  is  not  a  highway  or  place  of  public  resort.*  But,  in 
order  to  be  indictable  as  a  nuisance,  the  exposure  must  be  in  the 
presence,  or  within  view  of  more  than  one  person,*  amd  it  micst 
be  a  wiUfvl  a/nd  indeoent  exposure^  and  not  such  as  may  be  made 
in  a  public  urinal,^  or  under  the  pressure  of  permanent  necessity. 
A  person  letting  a  house  to  a  woman  of  ill-fame,  knowing  that 
she  intends  to  use  it  for  the  purposes  of  prostitution,  renders  the 
lessor  liable  to  indictment  at  common  law.*  Permitting  swine  to 
run  at  large  in  a  populous  city,"  or  keeping  them  in  pens  near  a 
highway  in  such  a  manner  as  to  annoy  the  public  by  their  noise 
or  stench  therefrom,"  or  the  conducting  of  a  lawful  business  in 
such  a  locality  or  manner  that  the  neighbors  are  much  incom- 

1  Bawdy-houses.     People   f>.   Row-  v.  MUlBrd,  18  Vt.  574 ;  State  v.  Rose, 

lands,  1  Wheeler  (N.  Y.),  286 ;  People  82  Mo.  560 ;  State  v.  Roper,  1  D.  &  B. 

V.  Clark,  id.    288;  State  v.  Maarer,  (N.  G.)20a 

7  Clarke  (Iowa),  406 ;  Comm.  9.  Howe,        *  Brittain  v.  State,  8  Ham  ph.  (Tenn.) 

18  Gray  (Mass. ),  26.   Disorderly  hoase.  208 ;  Regina  v.  Holmes,  20  Eng.  L.  & 

State   V.    Wmiams,   80   N.    J.    102;  Eq.  597  ;  Retina  t^.  Watson,  2  a>x'8  C 

James    Butler's    Case,    1    dtj  HaU  C.  876 ;  Webb's  Case,  2  C.  &  E.  988  ; 

Recorder   (N.   Y.),    66;    Marj  Roth-  Elliot's  Case,  Leigh  &  Caye's  C.  C.  108. 
bone's  Case,  id.  26.   Gaming-houses.        "*  Reg.  v.  Orchard  8  Cox's  C.  C.  248 

People  V.  Jackson.  8  Den.  (N.  Y.  )101;  Reg.  «.  Harris,  L.  R.,  1  C.  C.  282. 
Vanderworker  «.  State,  18  Ark.   700 ;        "  Id. ;  MUler  v.  People,  ante. 
U.S.   z^.  Ringold,  5  Cranch  (U.S.),        •Lowenstein  «.  People,  54  Barb.  (N. 

878 ;  Rex  v.  Smith.  2  Str.  704 ;  Reg.  Y.)  299 ;  People  v.  Erwin,  4  Den.  (N. 

V.  Rogier,  1  B.  &  0.  272 ;  Reff.  v,   WU-  Y.)  129  ;  but  an  indictment  must  sped- 

liams,  1  Salk.  888.    As  to  the  mean-  ally  charge  the  offense,  and  a  con^ic- 

ing  of  the  word*'  keeping,"  see  Reg. 9.  tion  therefor  cannot  be  had  under  an 

Btannard,  88    L.  J.,  M.  C.  61.    See,  oidinarr    indictment    for    keeping  a 

also,  Garrett  9.  Messenger,  L.  R.,  2  C.  bawdy-house.    The  indictment  should 

P.  588.  allege  that  the  respondent  was  the 

*  Rex  «.  Crunden,  ante.  owner  of  the  house,  or  that  he  had  an 

*  Sidney's  Case,  1  Sid.  168  ;  estate  therein  entitling  him  to  let  it ; 
Holmes'  Case,  Dearsl.  C.  C.  207.  that  he  did  so  let  it  knowing  that  it 

*  In  People  v,  Butler,  4  Hun  (N.  Y.\  was  to  be  used  as  a  bawdy-house,  and 
686,  six  women  made  an  indecent  ex-  thai  it  was  eo  used.  Comm.  v,  Johnson, 
posure  of  their  persons  in  the  presence  4  Clark  (Penn.),  898. 

of  fioe  men,  in  a  room  in  the  rear,  in  >°  Lashine's  Case,  4  C.   H.  Rec.  (N. 

the  second  story  of  a  house  of  prosti-  Y.)  26. 

tution,  the  doors ,  windows  and  blinds  ^*  State  v.  Payson,  87  Me.  861.   And 

beinf  closed.      Held  a  public  place  it  seems  that  a  pig-sty  in  a  city  is  a 

within  the  meaning  of  the  rule  nuisance,  and  that  it  is  no  defense  that 

^  Reff.  f).  Thallman,  88  L.   J.  M.  C.  it  has  been  in  the  same  place  for  many 

58;  MUler  «.  People,  5  Barb.  (N.  Y.)  years.    Comm.  v.  Van  Sickle,   Bright 

208;  Fowler  v.  State,  6  Day  (Conn.),  (Penn.),  69;  Comm.  v,  Hutz,  id.  76,  n. 
81 ;  Knowles  i/.  Stote,  8  id.  108 ;  State 
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moded  bj  the  noiBe,  noiaome  smellg,  smoke  or  vi^Mrs  issaing 
therefrom,  even  though  not  uawholesome,  ca'eateB  an  indictable 
nnifiance  at  common  law,  if  an  annoyance  is  thereby  created  cal- 
cnlated  to  interrupt  the  public  in  the  reasonable  enjoyment  of  a 
public  right,  or  of  life  or  property.'  But  the  indictment  most 
contain  allegations  that,  if  proved,  make  the  building,  or  the  uses 
to  which  it  is  applied,  not  only  a  nuisance,  but  also  a  nuisance  to 
the  public.  An  indictment  that  merely  states  that  A.  at,  etc., 
npon  a  certain  highway,  street  or  other  public  place,  maintained 
a  slaughter-house,  and  therein  slaughtered  cattle,  sheep  and  swine, 
of  itself,  does  not  constitute  an  offense,  because  such  business 
may  be  carried  on  in  a  public  place,  as  well  as  any  other,  unless  it 
is  productive  of  results  that  annoy  or  incommode  the  public. 
Therefore  the  indictment  should  state  in  wh<U  way  the  slaughter- 
house is  a  nuisance,  as,  that  by  reason  of  the  stenches  arising 
therefrom,  or  because  the  offal,  blood,  etc.,  is  thrown  into  a  run- 
ning stream,  polluting  its  waters  and  rendering  them  stinking  or 
xmwholesome,  or  by  reason  of  the  creation  of  unwholesome  va- 
pors, or  such  other  special  cause  as  renders  it  amenable  to  this 
remedy,  and  the  same  is  true  as  to  any  other  business.^  Thus 
in  an  indictment  for  a  nuisance  by  manufacturing  neatsfoot  oil, 
an  allegation  that  the  defendant  erected  and  maintained  a  build- 
ing for  the  purpose  of  manufacturing  neatsfoot  oil  therein,  and 
therein  boiled  and  tried  putrid  meats,  etc.,  by  means  of  which 
noisome  and  offenswe  smells  issued  from  the  building,  to  the 
common  nuisance  of  the  citizens  of  this  State,  sufficiently  sets 
forth  a  nuisance  in  the  building,  but  in  order  to  cover  the  whole 
offense,  the  indictment  should  have  stated  that  the  defendant  of> 
cupied  said  building  and  the  premises- there  with  belonging  in  the 
manner  aforesaid,  and  in  addition  to  the  fact  of  hisnse  of  the  build- 
ing for  the  purposes  named,  that  he  also  by  his  use  of  such  premises 
by  depositing  such  meats,  or  the  refuse  from  such  works,  or  the 
products  thereof  thereon,  caused  offensive  stenches,  etc.,  to  issue 
therefrom,  etc.,  and  unless  such  latter  allegation  is  made,  the 
prosecution  will  be  restricted  to  proof  of  offensive  smells,  is^ti^ 

»  lunch's  Caae.  6  C.  H.  Rec  (N.  Y.)  •  Taylor  v.  People,  6  Park.  Cr.  <N. 

61;  Prescott's  Case,  2  id.  161;  Prout's  Y.)847;  Comm.  v.  Biowd,    13  Mete 

Case.  4  id.  87;  Bradley  v.  People,  56  (Siase.)  365;  State  «.  Hart,  84  Me.  86. 
Barb.  (N.  Y.)  72. 
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ingfram  ihs  huildmg^  and  will  not  be  permitted  to  show  that 
offensive  stencheB  iflsned  from  other  parts  of  the  defendant's 
premises.*  Bnt  in  an  indictment  for  a  nnisanoe  by  supplying 
the  people  of  a  city  with  unwholesome  and  poisonous  water, 
the  effect  of  the  water  in  certain  cases  not  stated  in  the  in- 
dictment may  be  shown,  because  such  effects  are  the  results 
of  the  cause  generally,  although  not  specifically  alleged  in 
the  indictment.'  If  the  indictment  is  for  a  nuisance  occasioned 
by  damming  up  the  waters  of  a  stream  and  rendering  them  stag- 
nant and  unwholesome,  it  should  allege  that  such  obstruction 
placed  in  the  stream  produced  the  nuisance  ^^  in  or  near  a  high- 
way," or  in  some  place  in  which  the  public  have  a  special  in- 
terest, or  are  affected  thereby,'  and  the  location  of  the  nuisance 
should  be  stated  with  certainty,  so  that  upon  its  face  it  not  ouly 
appears  that  the  court  has  jurisdiction,  but  also  so  that  the  identity 
of  the  nuisance  can  be  ascertained  therefrom.^ 

Sbc.  864.  Abatamttnt  of  nulMiioe  after  ooiiTlotion,  mder  order  of  oonrt. 

— At  the  common  law,  the  punishment  for  a  nuisance  xmder  an 
indictment  is  by  fine  and  an  order  for  the  removal  of  the  nuisance 
by  the  respondent,  one  or  both,  in  the  discretion  of  the  court,  and 
imprisonment  until  the  sentence  is  complied  with ;'  but  the  power 
to  order  a  removal  cannot  precede,  but  must  be  exercised  at  the 
time  of  imposing  the  fine,  and  form  a  part  of  the  same  judgment;' 
the  sentence  should  be,  that  the  respondent  pay  a  fine  of  —  dollars 
and  the  costs  of  prosecution,  and  forthwith  abate  the  nuisance  at  his 
own  cost,  and  stand  committed  until  sentence  be  complied  with  ;* 
and  a  sentence  '^  that  the  nuisance  be  abated  forthwith  at  the  cost  of 
the  defendant,  cmd  the  sheriff  is  charged  with  the  execution  of  this 
ordcTj^  is  erroneous,  because  it  in  effect  commands  the  sheriff  to 

'  Gomm.  V,  Brown,  ante.  Ib  by  indictment.    Att.-Genl.  9.  New 

'  Btein  v.  State,  87  Ala.  123.  Jersey  R.  R.  Co.,  8  N.J.  Eq.  142.  And 

*  Comm.  V.  Faris,  5  Rand.  (Va.)  601.  latterly  the  aid  of  a  oonrt  of  equity  to 
^  Wood  V,  State,  5  Ind.  438.  restrain  the  nnisance  is  regarded  as 

*  State  V.  Noyes,  80  N.  H.  279,  1    the  most  efficacious,  as  it  is  the  most 
Russell  on  Crimes,  450.   Regularly,  a    frequent  remedy. 

part  of  the  judgment  upon  conyiction  *Crippen  «.  People,  8  Mich.  117. 

for  a  nuisance  is  that  the  nuisance  be  ^  Taegart «.  Comm.,  21  Penn.  St  527 ; 

abated.    State  v,  Morris  ft  Essex  R.  R.  Rex  «.  Fappineau,  1  Stra.  688;  1  Russell 

Co.,  28  N.  J.  L.  860.    Where  the  nui.  on  Crimes,  450 ;  1  Hawkins'  P.  C,  ch. 

sance  is  already  erected  it  has  been  held  75,  §  14 ;  2  RoUe's  Abr.  84. 
that  the  proper  way  to  have  it  abated 
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abate  the  nuisance,  bnt  snch  error  is  amendable  in  the  appellate 
conrt.^    The  sentence  should  in  the  first  instance  reqoire  die  de- 
fendant to  abate  the  nuisance,  and  upon  his  failure  to  comply  with 
the  sentence  within  a  certain  time,  then  for  the  sheriff  to  abate  it' 
The  object  of  the  indictment  being  to  secure  an  abatement  of  the 
nuisance  it  follows  that  regularly,  when  the  indictment  states  that 
the  nuisance  still  continues,  there  should  be  a  judgment  to  abate 
it ;  but  if  the  indictment  does  not  set  it  up  as  continuing,  there 
can  be  no  judgment  to  abate.'    ^^When,"  said  Lord  Kenton,  in 
the  case  last  cited,  ^'a  defendant  is  indicted  for  an  existing 
nuisance,  U  is  usual  to  state  the  nuisance  wnd  its  continuance 
down  to  ihs  time  of  tahmg  the  inquisition.    It  was  so  stated 
in  Rex  v.  Pofppvneau^  and  in  such  cases  the  judgment  should 
be  that  the  nuisance  be  abated.    But  in  this  case,  it  does  not 
appear  in  the  indictment  that  the  nuisance  was  then  in  exist- 
ence; a/nd^'*  he  added,  ^^  it  would  he  abs^j/rd  to  give  judgment  to 
abate  a  sujpposed  nniisance  which  does  not  exist.^^     In  every  in- 
stance, the  judgment  should  be  adapted  to  the  drcumstanees  of 
the  case,  and  if  the  nuisance  has  already  been  abated,  the  judgment 
should  simply  be  for  a  fine.*    In  the  case  universally  cited*  the 
indictment  simply  set  forth  the  fact  that  the  defendant  erected  a 
waU  across  a  certain  high way,but  did  not  state  that  the  wall  still  con- 
tinued in  the  highway  as  an  obstruction,  and  the  court  fined  the  de- 
fendants a  sixpence  each,  and  it  was  assigned  for  error  that  the  court 
did  not  order  the  nuisance  to  be  abated.     As  previously  stated, 
the  court  held  that  this  was  not  error/     There  are  instances  in 
which  a  judgment  to  abate  cannot  be  given,  as  where  the  respond- 
ent is  out  of  the  country,  or  is  not  present  in  court.     In  all  cases 
where  the  punishment  is  by  fine  only,  judgment  may  be  given, 
although  the  respondent  is  not  present^  and  when  any  other pufir 
ishment  is  inflicted^  the  defendant  must  be  present,  or  the  judg^ 
ment  is  irregular;  consequently  in  such  cases  an  order  for  an 
abatement  of  the  nuisance  cannot  be  returned.*    Again,  there  are 

1  Campbell  «.  State,  16  Ala.  144.  *  Rex  9.  Stead,  8  T.  R.  144. 

*  Barcfaj  «.  Gomm.«  25  Penn.  St.  608.  ^  See  Bex  «.  The  Jaeticee  of  the  West 

>  Bex  «.  Stead.  8  T.  R.  144 ;  Rex  v.  Riding  of  Yorkshire,  7  T.  R.  467 ;  State 

Pappineau,  ante.  «.  HaU,  21  lie.  84. 

«  2  Str.  688.  ^  1  Bishop's  Crim.  Prooednre,  75. 

"  Retnoldb,  J.,  in  Rex  v.  Pappineau, 
2  Stra.  688. 
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many  offenses  coming  nnder  the  head  of  nuiflanoes  that  are  trans- 
itorj  in  their  nature,  and  the  entire  offense  is  complete  and  ended 
before  an  indictment  can  be  bronght.  Especially  is  this  the  case 
with  that  class  of  nuisances  coming  under  the  head  of  nuisances 
affecting  public  morals,  and  in  cases  of  this  character  the  criminal 
remedy  exists  to  punish  by  fine,  although  there  is  no  existing 
nuisance  to  abate.  In  the  leading  cases '  upon  this  head, 
Betnolds,  J.,  pertinently  said,  "  that  every  judgment  should  be 
adapted  to  the  nature  of  the  case,"  and  in  this  view  it  foUows  that 
the  court  may  always  exercise  its  discretion,  as  to  whether  there 
shall  be  a  judgment  to  abate  the  nuisance  or  not ;  and  in  arriving  at 
a  conclusion,  the  court  will  look  to  the  nature  of  the  nuisance,  the 
effects,  and  the  consequences  of  an  order  to  abate,  and  also  to  the 
circumstance  whether  private  persons  affected  by  it  have  adequate 
redress  for  the  injmy,  either  at  law  or  in  equity,  as  well  also  as  to 
the  feasibility  of  abating ;  and,  as  we  have  seen,  a  refusal  to  direct 
an  abatement  is  not  error,  nor  being  a  matter  of  discretion,  is  it 
revisable.*  A  corporation  is  liable  to  the  same  penalties  for  a 
nuisance  as  an  individual,'  consequently  it  may  be  sentenced  to 
abate  a  nuisance  created  by  it  upon  the  lands  of  another/  Of 
course  the  judgment  to  abate  must  depend  upon  the  nature  of  the 
nuisance.  If  the  nuisance  consists  in  the  building  itself,  as  if  it 
is  in  a  weak  and  ruinous  condition,  so  as  to  endanger  the  safety  of 
travelers  upon  the  street,  or  if  it  is  wholly  built  in  a  highway,' 
the  order  should  be  to  take  down  the  building  itself,  but  if  the 
nuisance  consists  simply  in  the  icse  to  which  it  is  devoted,  the 
building  should  not  be  pulled  down,  but  only  the  wrongful  use  of 
it  stopped,*  and  the  order  should  not  be  excessive,  or  require  any 
thing  more  to  be  done  than  is  necessary  to  put  an  end  to  the 
nuisance.     If  a  building  along  a  street  or  highway,  because  it 

1  Rex  «.  Pappineau,  ante.   It  would  and  aabeided  long  before  the  offender 

be  difflcalt  for  a  ooart  to  abate  a  nui-  oould  be  tried  so  that  there  was  no 

sance  reBaltiI^B^  from  a  nolBanoe  Bach  nuisance  to  abate,  but  the  defendant 

as  was  held  to  have  been  created  in  was  nevertheless  amenable  to  a  fine. 

Comm.  «.  Gassidj,  6  Phila.  (Penn.)  82,  *  State  «.  Nojes,  80  N.  H.  279. 

by  the  pubUcation  of  an  advertisement  *  Wartman  «.  Philadelphia,  88  Penn. 

warning  people  to  look  out  for  a  child  St.  202. 

stealer,   etc.,  wherebj  great    public  ^Delaware    Division  Canal  Go.  v. 

alarm  was  excited.     The  offense  was  Comm.,  60  Penn.  St.  867. 

created  bjr  the  alarm  that  the  adver-  '  Lodie  «.  Arnold,  2  Salk.  458. 

tisement  was  calculated  to  and  did  *  Barclay  «.  Comm.,  25  Penn.  St.  508; 

excite,  but  its  eflbet  was  transient,  Bex  v.  Papplneau,  ante. 
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hM  a  pttch  roof,  wlueh  precipitatoB  mow  and  rain  faliing  or  loe 
Jorming  thereon,  upon  the  street  to  the  inuninent  danger  of  tray- 
elerB,  llie  ooort  cannot  order  the  entire  building  to  be  taken 
down,  but  only  euch  parts  of,  or  changes  in  the  loof  as  will 
obviate  the  danger,  and  thus  stop  the  nuisance.  If  a  peison  is 
indicted  for  keeping  a  staughter-house  and  carrying  on  the  business 
of  butchering  cattle  therein  in  such  a  locality  that  it  becomes  a 
public  nuisance,  the  court  cannot  order  the  building  to  be  pros- 
trated, but  only  the  use  of  the  building  for  the  purposes  that 
create  the  nuisance,  and  these  principles  apply  to  all  kinds  of 
business,  or  uses  of  property  that  create  the  oSense.^  In  all  cases 
where  complete  justice  cannot  be  done  both  to  the  public  and  the 
respondent  by  an  order  for  the  abatement  of  a  nuisance  under  an 
indictment,  the  court  will  simply  impose  a  fine,  and  leave  the 
State  or  individuals  sustaining  special  injury  from  the  nuisance 
to  seek  redress  in  a  court  of  equity  where  the  rights  of  all  parties 
can  be  better  secured  and  protected.  Indeed,  indictments  for 
nuisances  are  quite  uncommon,  and  redress  is  generally  sought  by 
injunction. 

Where,  as  is  permitted  in  some  of  the  States,  a  nuisance  is 
prosecuted  by  a  private  prosecutor  in  the  name  of  the  State,  having 
instituted  the  proceedings,  he  has  no  power  to  compromise  or 
withdraw  them.  Thus,  in  one  case'  an  indictment  for  a  nuisance 
in  keeping  a  common  gaming-house  was  preferred  by  a  private 
prosecutor  who,  after  removing  it  by  certiorari^  proceeded  no 
fiurther  with  it,  another  person  then  caused  a  venire  to  be  issued 
and  other  steps  taken  for  bringing  on  the  trial,  though  desired  not 
to  do  so  by  the  original  prosecutor.  On  motion  of  the  original 
prosecutor  for  a  stay  of  proceedings,  he  alleging  that  the  offense 
had  been  discontinued,  the  court  denied  the  motion,  on  the  ground 
that  the  indictment  charged  was  for  a  public  nuisance,  and  not 
for  any  matter  in  the  nature  of  a  private  injury.* 

Seo.   865.    SUtoto   of  UmiUttou  as   appUoable  to  mriMoioM,— The 

rule  in  reference  to  acts  amounting  to  a  nuisance  is,  that  every 

>  Barcl&j  9.   Comzo.,  ante;  Bex  «.    B.  &  Ad.  65S^,    The  King  «.   Fielder, 
Pappineau,  ante.  id.  650  and  The  Einff  v.  Constable,  8 

*The  King  o.  Wood,  8  B.  &  Ad.  657.    id.  659,  to  the  same  effect. 

>  Sea   alflo.  The  King  «.  Oldaeld,  8 
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continuaoice  is  a  new  nniflance  for  which  a  fregh  action  will  lie,  wo 
that,  although  an  action  for  the  damage  from  the  original  nuisance 
may  be  barred,  damages  are  recoverable  for  the  six  years  pre- 
ceding the  bringing  of  the  action,  provided  such  a  period  of  time 
has  not  elapsed  that  the  person  maintaining  it  has  acquired  a  pre- 
sumptive right  to  do  so.*  Thus,  in  the  case  first  cited  in  the  last 
note,  in  an  action  brought  to  recover  damages  for  injuries  sustained 
by  reason  of  the  erection  of  a  dam,  which  set  back  the  water  of  a 
stream  and  overflowed  the  plaintiff's  land,  it  was  held  that,  while 
the  plaintiff  was  barred  from  recovering  damages  arising  from 
the  erection  of  the  dam,  he  might  recover  for  its  continuance. 
The  same  rule  was  adopted  in  an  English  case,'  where  the  defendants 
as  trustees  of  a  turnpike  road,  who  had  erected  buttresses  to  sup- 
port it,  on  the  plaintiff's  land,  were  held  liable  for  its  continuance 
there,  although  they  had  already  been  sued,  and  responded  in 
damages  for  its  erection.'  Bat  while  this  is  the  rule  as  to  nui- 
sances of  a  transient  rather  than  of  a  permanent  character,  yet, 
when  the  original  nuisance  is  of  a  permanent  character,  so  that  the 
damage  inflicted  thereby  is  of  a  permanent  character,  and  goes 
to  the  entire  destruction  of  the  estate  affected  thereby,  a 
recovery  not  only  may  but  must  be  had  for  the  entire  damage  in 
one  action,  as  the  damage  is  deemed  to  be  original ;  *  and  as  the 
entire  damage  accraes  from  the  time  the  nuisance  is  created,  and 
only  one  recovery  can  be  had,  the  statute  of  limitations  begins  to 
run  from  the  time  of  its  erection  against  the  owner  of  the  estate 
or  estates  affected  thereby.'  Thus,  in  the  case  last  cited,  the 
plaintiff  was  the  owner  of  certain  lots  in  Council  Bluffs.  In  1859, 
the  lots  were  crossed  by  a  meandering  stream  called  Indian  creek. 
In  order  to  remove  the  stream  from  one  of  the  streets  of  the  city, 
the  city  determined  to  and  did  cut  a  ditch  along  the  side  of  the 

>  Staple  V,    Spring,  10    Mmb.  72 ;  there,  brought  a  seoond  action  for  oon- 

Holmee  v,  Wilson,  10  Ad.  &  El.  608  ;  tinning  them  there,  and  it  was  held 

Bowyer  «.  Cook,  4  C.   B.  S86 ;   Mo-  that  he  oonld  recover,  as  the  oontin- 

Connel  «.    Eibbe,   29  lU.  488.  uanceof  the  original  noisance  amonnt- 

*  Holmes  «.  Wilson,  10  Ad.  ft  El.  ed  to  a  new  noisanoe  each  daj  it  was 
508.  oontlnned. 

•  McConneU  «.  Kibbe,  20  111.  488.  «  Troyv.  Cheshire  B.B.  Co.,  28  N.  H. 
In  Bowjer  v.  Oark,  4  C.  B.  286,  101  ;  Anonjmoas,  4  DalL  (U.  S.)  147  ; 
the  defendant  placed  st  nmps  and  stakes  Powers  «.  Conndl  Blnfb ,  45  Iowa,  052. 
in  a  ditch  on  the  plaintiff's  land,  and  See,  also,  Kansas  B.  B.  Co.  y.Mihlman, 
the  plaintiff,  haying  reooyered  against  17  Eans.  224. 

him  for  placing  the  stumps  and  stakes       '  Powers  v.  Conndl  Bluffs,  ante* 
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street  and  across  the  end  of  the  plaintifiPs  lots.  The  stream  was 
tamed  into  the  ditch.  This  was  done  in  1859  and  1860.  The 
ditch  was  extended  to  a  count  j  ditch,  bat  was  not  cat  as  deep  as  the 
county  ditch  into  three  feet ;  in  consequence  of  which,  owing  to 
the  nature  of  the  soil,  a  cavity  was  created  at  the  point  where 
the  city  ditch  fell  into  the  county  ditch,  which  cut  back  up  the 
stream.  It  reached  the  plaintifPs  lots  in  1866,  when  he  began  to  sus- 
tain damages  from  the  action  of  the  water.  Prior  to  the  commence- 
ment of  the  action  against  the  city  for  damages,  the  ditch  had  be- 
come fifty  feet  wide  and  twelve  feet  deep ;  and  to  arrest  the  action 
of  the  water  and  confine  it  within  its  proper  channel  the  plaintiff 
built  a  wall,  which  accomplished  the  desired  result. 

The  statute  of  limitations  being  pleaded,  the  court  below  directed 
the  jury  to  find  a  verdict  for  the  defendant,  which  was  sustained 
upon  appeal.^  Without  desiring  or  in  any  measure  intending  to 
question  the  general  doctrine  announced  by  the  court,  that,  when 
the  damage  is  complete  by  the  original  act  creating  the  nuisance, 
the  statute  begins  to  run  from  that  time ;  yet,  in  the  particular 
case  under  the  facts  stated,  we  cannot  assent  to  the  ruling  of  the 
court,  that  the  plaintiff's  remedy  was  full  and  complete  where 
damage  first  intervened  from  the  defendant's  acts.  According  to 
the  statement  of  the  court,  the  damages  resulted  from  day  to  day 
by  the  widening  of  the  ditch,  until,  from  a  ditch  a  few  feet  in 
width,  it  extended  to  a  width  of  fifty  feet,  and  might,  except  for 
the  act  of  the  plaintiff  by  the  erection  of  the  wall,  have  extended 
indefinitely.  To  say  that  the  plaintiff  was  bound  to  know  from 
the  first  injury  to  the  estate  that  this  result,  in  the  very  nature  of 
things,  would  ensue,  is  neither  logical  nor  natural :  and  without 
stopping  to  elaborate  upon  the  matter,  we  must  say  that  it  is  not 
within  the  reason  of  the  case  upon  which  the  court  relied.'     In 

>  See  Wood  on  Limitations,  872,  n.  B,  Biz    yean    after    tbe    mischief  hap. 

where  opinion  of  Adams,  J . ,  is  given  pened,  and  was  not  bound  to  bring'  it 

in  exUnto,  within  six  years  after  the  work  was  done 

*  Troy  «.  Cheshire  R.  B.  Co.,  ante,  which  oriffinally  led  to  the  mischief. 

A.  IS  the  owner  of  a  hoase,  and  B.  is  Bonomi  v. Backhouse,  1  El.  B.  ftE.623, 

the  owner  of  a  mine  under  it, and,  in  The  defendants  were  the  trustees  of 

working  the  mine,  leaves  insufScient  a  turnpike  road,  and  the  plaintiif  al- 

support  to  the  house.    The  house  is  leged  that  they  so  negligentlj  made 

not  damaged  until  some  time  after  the  and  maintained  certain  catchpits   for 

workings  naye  ceased.    Held,  that  A.  carr}ring  off  the  water  from  the  road 

could  bnng  an  action  at  any  time  within  that  large  quantities  of  water  nn  into 
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that  case  the  damage  was  complete  when  the  act  creating  the  noi- 
sance  was  completed ;  but  in  the  Iowa  case  the  damage  was  progress- 
ing from  day  to  day,  and  conld  not  have  been  foreseen.    The  injury, 
as  first  existing,  did  not  destroy  the  pfidntiflE  's  estate,  nor  inflict  such 
damage  as  could  be  said  to  be  permanent  or  continuous.     In  the 
case  last  referred  to,'  and  which  may  be  said  to  carry  the  doctrine  to 
the  very  extreme  limit,  the  original  act  creating  the  nuisance  at  once 
produced  all  the  damage  that  ever  could  result  from  the  act,  and 
destroyed  all  that  part  of  the  estate  of  the  plaintiff  for  all  practi- 
cal purposes,  so  that  when  the  act  was  completed  all  the  damage 
that  could  be  effected  thereby  was  consummated ;  but  in  the  Iowa 
case,  while  the  original  act  was  unlawful,  yet  the  consequences 
thereof  could  not  have  been  foreseen  in  its  inception,  and  the 
damages  therefrom  to  the  plaintiff^s  estate  were  not  susceptible  of 
ready  or  immediate  computation ;  so  that,  in  our  judgment,  the 
wrong  was  apportionable,  and  might  have  been  the  ground  of  sepa- 
rate and  distinct  actions,  the  last  of  which  should  have  dated  from 
the  period  when  the  injury  was  finally  checked  by  the  erection  of 
the  wall,  which  the  plaintiff  was  under  no  obligation  to  erect,  but 
the  expense  of  the  erection  of  which  wto  a  proper  element  of  dam- 
age.'    The  doctrine  of  the  Iowa  case  is  in  conflict  with  the  doctrine 
of  a  leading  English  case.'     In  that  case  it  appeared  that  in  1833 
a  manufactory  was  erected  on  a  close ;  and  in  1841  and  between 

his  land  and  ooUieries,    whereby  he  plained  of  was  committed,  as  enacted 

was  greatlj  damaged.    The  plaintiff  by  sec.  147  of  the  Turnpike  Road  Act, 

first  complained  in  Jaly,  1860,  and  the  8  Geo.  IV,  ch.  126.    Held,  that  the  ac- 

defendants  made  some  alterations ;  he  tion  was  in  time,  as  no  cause  of  action 

was  again  damaged,  and   complained  arose  to  the  plaintiff  so  long  as  the 

in  December  of   the  same  year,  and  works  of  the  defendants  caused  him 

eventually  brought   this  action.     On  no  damage,  and  that  the  cause  of  ac- 

behalf  ox  the  defendants  it  was  con-  tion  first  accrued  when  the  plaintiff 

tended  that  the  action  was  not  brought  received  actual  damage.    Whitehouse 

intime.inasmuch  as  it  was  not  brought  «.    Fellows,   10   C.    B.   (N.    S.)  766. 
within  three  months  after  the  act  com* 

>  Troy  «.  Cheshire  R.  B.  Co.,  ante.  with  sand,  and  the  plaintiff's  land  was 

*  Plumer  v.  Harper,  8  N.  H.  88.    In  injured  by  the  overflow  of  water  from 

Polly  V,  McCall,  87  Ala.  20,  an  action  it.     The  court  held  that,  as  no  action 

was  brought  for  injuries  resulting  to  could  accrue  to  the  plaintiff  until  his 

the  plaintiffs  land  from  the  diversion  lands  were  iniured  from  the  mainte- 

of  the  water  of  a  brook  bv  means  of  a  nance  of  the  ditch,  the  defendant  could 

ditch  and  levee,  which  when  first  con-  acquire  no  title  by  presumption  except 

fkrueted  did  not  injure  the  plaintiff's  from  that  period, 

land,  except  at  times  of  great  floods.  *  Hamer  «.  Knowles,  6  H.  &  N.  464. 

Sabeequently,  the  ditch  became  fiUed  See  also  Bonomi  e.  Backhouse,  ante. 
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that  time  and  1849  the  buildings  were  enlarged.  In  March,  1812, 
the  dose  and  bnildings,  which  were  leased  for  a  term  which  ex- 
pired in  October,  1861,  were  conveyed  in  fee  by  S.,  the  owner,  to 
0.  C.  died  in  1849,  and  in  November,  1851,  the  devisees  under 
his  will  conveyed  the  close  and  buildings  to  the  plaintiff  in  fee, 
who  before  1849  was  assignee  of  the  term  and  occupied  the  build- 
ings. In  1849  and  1850  the  defendants,  in  getting  coal  from  their 
mines,  near  but  not  immediately  adjoining  the  close,  caused  the 
surface  to  subside,  by  which  the  buildings  were  injured.  The 
devisees  of  0.  did  not  thereby,  in  fact,  sustain  any  damage,  inas- 
much as  they  incurred  no  expense,  and  continued  to  receive  the 
full  rent  for  the  premises,  and  upon  the  sale  thereof  obtain  the 
fall  value,  without  reference  to  any  injury  thereto  (of  which  they 
were  ignorant)  by  the  mining  operations.  Subsequently  to  the 
sale  of  the  plaintiff,  the  working  of  the  mines  under  lands  near  to 
but  not  adjoining  the  close  on  which  the  buildings  stood  occasioned 
a  further  subsidence.  No  damage  was  done  by  the  working  of  the 
mines  subsequently  to  July,  1852;  but  the  subsidence  of  the 
ground  continued, — the  consequence  of  the  previous  mining  opera- 
tions. The  mining  was  skillfully  conducted,  and  the  buildings 
did  not  contribute  to  the  subsidence.  In  August,  1855,  the  plaint- 
iff brought  an  action  against  the  defendant.  Held,  that  he  was 
entitled  to  recover  damages  in  respect  of  the  deterioration  in  value 
of  the  manufactory,  the  machinery  broken,  the  increased  expense 
of  keeping  it  in  repair  and  working  order,  and  the  diminished 
profits  both  in  respect  of  his  occupation  before  and  after  the  pur- 
chase, and  that  the  statute  of  limitations  did  not  bar  the  plaintiffs 
claim.  We  think  that  in  the  Iowa  case  the  court  failed  to  make 
a  proper  distinction  between  a  wrongful  act  amounting  to  a  nui- 
sance, which  of  itself  creates  a  complete  and  permanent  injury,  and 
a  nuisance  which  is  permanent,  but  the  injury  from  which  is  not  only 
continuous  but  also  constantly  increaong.  In  the  former  case,  there 
can  be  no  doubt  but  that  the  statute  woul4  run  from  the  comple- 
tion of  the  thing  creating  the  nuisance ;  but  in  the  latter  case, 
successive  actions  would  lie  until  the  nuisance  is  abated.^ 

I  See  Whitehouse  «.    FeUowB,  IOC.  B.  (N.  a)  766»  the  gist  of    whidi  u 

giTen  ante,  p.  906. 
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CHAPTER  TWENTY-SEVENTH. 

DAMAGES. 

Sbo.  866.  When  actual  damage  only  can  be  recoyered. 

Sbc.  867.  When  diminution  of  value  of  yaoant  lots  maj  be  recoyered. 

Bbo.  868.  When  more  than  actual  damages  should  be  given. 

Bs9C.  860.  When  entire  damage  may  be  recovered. 

Sbc.  870.  Recovery  where  two  parties  are  interested  for  a  part  of  the  time. 

Sjsc.  871.  Rule  as  to  damages. 

Sbc.  872.  Rule  in  case  of  excavations. 

Sbc.  873.  Rule  in  action  by  reversioner. 

Sec.  874.  Rule  in  certain  cases  when  plaintiff  is  not  using  his  premises. 

Sec.  876.  When  actual  compensation  is  the  limit  of  recovery. 

Sbc.  876.  When  prospective  profits  may  be  recovered. 

Sbc.  877.  Actual  benefit  to  the  plaintiff  no  defense. 

Sec.  878.  Injuries  to  possessory  rights. 

Sbc.  870.  Motion  of  defendant  generally  of  no  account. 

Sec.  880.  Damnwn  absque  injuria, 

Seo.  866.  When  actual  damage  only  can  be  reoorered.  —  In  an  action 

for  a  nnisance,  the  recoYery  is  limited  to  the  (idfual  damage  sas- 
tained.^  But,  even  though  no  actnal  damage  is  shown,  if  a  nui- 
sance is  established,  the  law  imports  damage  for  an  injury  to  the 
right,  and  at  least  nominal  damages  may  be  recovered  to  protect 
the  right.^  In  cases  where  the  injury  is  of  a  visible,  tangible 
character,  the  damage  may  at  times  be  susceptible  of  exact 
measurement;  but,  in  a  majority  of  instances,  the  subject  of 
damages  will  rest  largely  in  the  discretion  of  the  jury.^  In  the 
case  of  an  action  for  an  injury  to  the  comfortable  enjoyment  of 
property,  by  a  person  in  possession,  no  precise  rule  for  ascertain- 
ing the  damage  can  be  given,  as,  in  the  very  nature  of  things, 
the  subject-matter  affected  is  not  suceptible  of  exact  measure- 
ment ;  therefore  the  jury  are  left  to  say  what,  in  their  judgment, 

>  Thayer  e.  Brooks,  10  Ohio,  161 ;  recovery  might  be  had  for  an  injury 

Luther  «.  Winnisinunet  Co.,  9  Cush.  to  the  right.      See,  also,  Francis   e. 

(Mass.)  171 .  Schoellkopf ,  ante . 

■  In  Freudenstein  e.Heine,  6  Mo.  App.  *  Frank  «.  R.  R.  Go. ,  90  La.  Ann.  25. 

287,  an  action  was  brought  for  cans-  In  Pike  v.  Dovle,  10  La.  Ann.  803,  the 

ing  surface  water  to  run  off  upon  the  rule  is  given  tnus :  "  In  quati  offenses, 

plaintiffs  1  land.    No  actual   damage  the  law  has  left  a  discretion  to  the 

was  shown,  and  the  court  held  that  a  eoait  and  Jury  In  fixing  Uie  damages." 

126 
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the  plamtifE  ought  to  have  in  money,  and  what  the  defendant 
ought  to  pay,  in  view  of  the  discomfort  or  annoyance  to  which 
the  plaintiff  and  his  family  have  been  subjected  by  the  nuisance ; 
and  whether  the  verdict  is  large  or  small,  if,  in  view  of  the  evi- 
dence, it  has  any  reasonable  foundation,  it  will  not  be  disturbed 
because  it  is  too  small  on  the  one  hand,  or  too  large  on  the  other.* 
But,  in  the  case  of  an  action  by  the  reversioner,  for  an  injury  to 
the  estate,  the  damages  are  usually  the  subject  of  easy  computa- 
tion. Thus,  if  the  injury  complained  of  is  the  loss  of  a  tenant, 
the  actual  rental  value  of  the  premises  during  the  period  that 
the  premises  have  remained  imoccupied  is  the  limit  of  recovery.* 
Or,  if  the  injury  is  to  the  value  of  the  premises  themselves,  the 
difference  in  the  value  of  the  premises  before  the  nuisance  existed, 
and  their  value  with  the  nuisance  there,  is  the  measure  of  damage.* 

In  Seeley  v.  Aldeny*  it  was  held,  in  the  case  of  an  injury  to  a 
water-power  by  filling  the  water  with  tan-bark,  that,  in  ascertain- 
ing the  measure  of  damages,  evidence  was  admissible  as  to  the 
value  of  the  land  with  and  without  the  nuisance.  In  Sebma  R, 
R.  Co.  V.  Knapp^  it  was  held,  when  the  rental  value  of  the  prop- 
erty had  been  diminished,  that,  for  the  purpose  of  establishing 
that  fact,  it  was  not  competent  to  show  that  the  rental  value  of 
other  property  had  been  diminished  by  the  same  nuisance. 

Where  the  plaintiff  kept  a  boarding-house,  and  the  defendants 
manufactured  soap  in  a  laundry  near  by,  and  discharged  the  foul 
water  therefrom  so  that  it  ran  under  the  plaintiff's  building  and 
produced  offensive  stenches  so  that  the  plaintiff's  boarders  left,  it 
was  held  that  the  plaintiff's  recovery  must  be  restricted  to  the 
difference  between  the  rental  value  of  the  premises  without  the 
nuisance,  and  its  rental  value  with  it,  and  that  the  circumstance 
of  the  boarders  having  left  because  of  the  nuisance  could  not  be 
considered.' 

Sbc.  867.  Wh«n  diminution  of  value  ol  ▼meant  lots  may  b*  rsoorarad. 

—  It  has  been  held  that  when  lands  have  been  laid  out  into  building 

1  Pierce  e.  Dart,  7  Cow.  (N.  T.)  609 ;       *  Peck  «i  Elder,  8  Sandf .  (N. T.)  126 ; 

O'Mara  «.  B.  R.  Ca,  88  N. Y.  445;  Pike  Dana  e.  Valentine,  5  Mete.  (Maas.)  8. 
9.  Doyle,  19  La.  Ann.  862.  «61  Penn.  St.  802. 

<  FianciB  v.  Schoellkopf,  58  N.  Y.        >  42  Ala.  480. 
152;  Wesson  e.  Washbozn  Iron  Co.,  18        *  Wiel  e.  Stewart,  19  Hon  (N.Y.X  272. 
AUen  (MasB.),  95. 
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lots,  even  though  no  buildmgs  are  erected  thereon,  the  owner  may 
recover  for  their  depreciation  in  value  by  the  erection  of  a  nui- 
sance  in  their  vicinity ;  that  is,  he  may  maintain  an  action  for  the 
difference  in  their  market  value  ;^  bat  the  fact  that  the  premises 
have  been  increased  in  valae  by  reason  of  the  nuisance  will  not 
prevent  the  recovery  of  damages  to  support  the  plaintiffs  right.^ 
It  must  be  remembered,  however,  that  in  order  to  recover 
damages  for  the  depreciation  of  the  value  of  premises,  whether 
vacant  lots  or  otherwise,  the  depreoiaUon  must  he  caused  hy  that 
which  is  in,  fact  a  nuisance^  as  by  the  erection  of  works  casting 
offensive,  unwholesome  or  stinking  odors  over  the  land,  or  the 
erection  of  a  dam  or  embankment  that  floods  the  land,  or  by  some 
other  act  or  thing  that  reduces  the  value  of  the  premises  by  rea- 
son of  their  invasion  by  some  agency  that  renders  them  less  de- 
sirable for  residence  or  business  by  reason  of  the  annoyance,  dis- 
comfort or  actual  sensible  damage  occasioned  by  such  agency,  and 
the  mere  fact  that  an  erection  is  made,  or  act  done  that  lessens  the 
value  of  the  premises,  but  which  is  unattended  by  any  of  the 
concomitants  of  a  nmsance  otherwise,  does  not  make  such  erec- 
tion or  use  a  nuisance.  In  other  words,  the  mere  fact  that  something 
is  done  by  an  adjoining  owner  that  renders  my  land  less  valuable 
does  not  amount  to  an  actionable  injury  unless  it  also  invades  my 
l^al  rights,  but  when  the  act  or  thing  invades  my  right  as  an  in- 
cident of  the  lands,  the  depreciation  in  the  value  of  the  land 
thereby  occasioned  is  a  proper  element  of  damages.^ 

Seo.  868.  Wh«n  more  than  aotnal  damagei  ahoiild  be  given.     In     the 

first  instance  in  an  action  for  a  nuisance  the  recovery  is  limited 
to  the  actual  damage  sustained  ^  but  if  the  nmsance  is  continued 
after  a  verdict  of  law  establishing  the  nuisance,  exemplary  dam- 
ages not  only  may  but  should  be  given,  and  that  to  such  an  extent 

*  Peck  e.  Elder,  8  Sandf.  (N.  Y.)  126;  *  Francis  v.  SchoeUkopf,  58  N.  Y. 

Dana  V.  Valentine,  6  Mass.  8.    Bat  in  152;  Wesson  v.  Washburn  Iron  Co., 

California  it  was  held  that  in  an  action  18  Allen  (Mass.),  95. 

to  recoyer  for  special  damages  arising  '  Ruckman  v.  Green,  9  Hon  (N.  Y.), 

from  obstracting  a  street  in  front  of  225. 

the  plaintifiTs  premises,  evidence  that  *  Harsh  9.  Bntler,  1  Wright  (Penn.), 

the  value  of  the  premises  was  thereby  99;  Thayer  e.  Brooks,  17  Ohio,  489; 

diminished  was    ioadmissible.    Hop-  McE^nighte.  Ratclifre,44Penn.  St  156; 

kios  V,  Western  Pac.  R.  R.  Co.,  50Cal.  Hatch  o.  Dwight,  17  Mass.  289;  Shaw 

190.  e.  Cnmmiskey,  7  Pick.  (Mass.)  76. 
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as  to  eeeure  an  abatement  of  the  wrong.^  The  fact  Aat  the  per- 
son maintaining  the  nnisanoe  continaes  its  exsnAae  after  hia  i%ht 
to  do  so  has  been  denied  bj  a  verdict  of  a  joiy  is  r^;arded  as  a 
wanton  and  willf  al  invasion  of  another's  right,  which  clearly  en* 
titles  the  party  injured  to  exemplary  damages.'  In  Morfirrd  v. 
Woodworih^  an  action  was  brooght  against  the  defendant  for  a 
nuisance  committed  by  his  servants.  The  plaintiff  claimed  a  re- 
covery in  excess  of  actual  damages  by  way  of  punishment,  and 
the  court  refused  the  claim  upon  the  ground  that  the  defendant 
personally  was  not  at  fault.  It  is  only  in  instances  when  the  injury 
is  inflicted  from  wanton  or  malicious  motives,  or  a  reckless  disre- 
gard of  the  rights  of  others^  or  when  the  act  results  in  great  hard- 
ship and  oppression,  that  punitory  damages  are  given ;  ^  and  these 
elements  exist  when,  after  the  legal  right  is  determined,  a  party 
goes  on  with  a  nuisance  injurious  to  others,  and  he  cannot,  by 
making  changes  in  the  method  of  his  use  of  the  property,  screen 
himself  from  liability  for  exemplary  damages.* 

Sec.  869.  Wh«n  «ntir8  djunag^e  may  be  reoov«r»d.  — Wliere  the  dam- 
ages are  of  a  permanent  character,  and  go  to  the  entire  value  of 
the  estate  affected  by  the  nuisance,  a  recoveiy  may  be  had  of  the 
entire  damages  in  one  action.^  Thus,  in  an  action  for  overflowing 
the  plaintiff's  land  by  a  mill-dam,  the  lands  being  submerged 
thereby  to  such  an  extent,  and  for  such  a  period,  as  to  make  it 
useless  to  the  plaintiff  for  any  purpose,  the  jury  were  instructed 
to  find  a  verdict  for  the  plaintiff  for  the  full  value  of  the  land.' 
So,  too,  when  a  railroad  company  by  permanent  erections  imposed 

1  Bradley  e.  Amis,  %  Hayw.  (N.  C.)  Boston.  15  Pick.  (Maae.)  198 ;  Blont  v, 

309.  McCormick.  3  Den.  (N.  Y.)  283 ;  Tliayer 

*  New  Orleans,  etc.,  R.  R.  Co.  9.  Stat-  v.  Brooks,  17  Ohio,  489.  In  sach  caaes 
ham,  42  Miss.  807.  the  statate  of  limitation  commences 

*  7  Ind.  83.  to  mn  from  the  time  when  the  nai- 
^  Nagle  e.  Molliaon,  84  Penn.  St.  48;    sance  was  croated.  Powen  v,  Gonndl 

DoTsej  tf.  Manlove,  14  Gal.  553 ;  Hodg-  Blaib,  45  Iowa,  652. 

son  V,  MUlward,  8  Grant  (Penn.),  406;  ^  Anonymoas,  4  Dall.  (U.  S.)   147. 

Best  9.  Allen,  30  111.  30 ;  Eeaj  9.  N.  See,  also.  Tucker  e.  Newman,  11  Ad. 

O.  Canal  Co.,  7  La.  Ann.  259.  ft  El.  41,  in  which  it  was  hrid  that 

*  Soltaa  V.  DeHeld,  9  £ng.  Law  ft  a  spout  fixed  to  the  eaves  of  a  house 
Eq.  104.  00  as  to  send  the  water  into  the  plaint- 

*  Troy  e.  Cheshiro  R.  R.  Co,  23  N.  iffa  yard  and  make  it  damp    was  a 
H.    101 ;  Cheshire  Turnpike   Co.    e.  permanent  injury. 

Stevens,  18  id.  28 ;  Parks  v.  City  of 
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a  continnaQB  burden  upon  the  plamtiffs  estate,  which  deprived 
the  plaintiff  of  any  beneficial  use  of  the  portion  of  the  estate  so 
used  by  it^  it  was  held  that  the  whole  damage  might  be  recovered 
at  once ;  ^  bat  where  the  extent  of  a  wrong  may  be  apportioned 
from  time  to  time,  and  does  not  go  to  the  entire  destruction  of 
the  estate,  or  its  beneficial  nse,  separate  actions  not  only  may,  but 
Tinuty  be  brought  to  recover  the  damages  sustained.'  So,  too,  when 
a  nuisance  is  of  such  a  character  that  its  continuance  is  necesscMrH/y 
an  injury,  and  it  is  of  a  permanent  character  so  that  it  will  continue 
without  change  from  any  cause  but  human  labor,  it  is  held  that 
the  damage  is  original,  and  may  be  at  once  fully  compensated.' 

'  Troy  V.  R.  R.  Co.,  ante.  of  the  term,  or  whether  the  danuu^ 
'  Plamer  v.  Harper,  8  N.  H.  88 ;  was  permanent  and  accrued  from  the 
Cheshire  Tampike  Go.  v,  Stevens,  first  injarj,  or  from  day  today.  The 
ante  ;  Battishilf  v.  Reed,  18  G.  6.  714.  court  held  that  the  entire  damage  ac- 
'  In  Powers  v.  Goancil  Blu€fB,  45  craed  when  the  fall  in  the  stream 
Iowa,  652,  the  plaintiff  was  the  owner  had  moved  back  from  the  conn  ty  ditch 
of  some  city  lots  in  Gouncil  Blufis,  to  the  plaintiff's  lots,  and  the  ditch 
which  were  crossed  by  a  meandering  began  to  deepen  and  widen  along 
stream.  In  order  to  remove  this  stream  those  lots  as  it  had  along  those  be- 
from  the  street  the  city  cat  a  ditch  low.  '*  The  plaintiff's  damage,  " 
along  the  side  of  the  street  and  across  says  Adaiis,  J.,  "was  sasoepti- 
the  end  of  the  plaintiff's  lots  where  ble  of  immediate  estimation.  No 
they  abatted  on  the  street.  By  means  lapse  of  time  was  necessary  to  develop 
of  the  ditch«  the  stream  being  tamed  it.  It  was  the  difference  Mtween  the 
into  it,  was  much  shortened,  and  re-  valae  of  his  lots  as  it  woald  have  been 
moved  both  from  the  street  and  the  if  the  ditch  had  been  properly  con- 
plaintiff's  lands.  This  was  done  in  stracted,  and  the  valae  of  them  as 
1859  and  1860.  The  ditch  led  the  they  were  with  the  ditch  as  it  was. 
water  into  a  coanty  ditch,  bat  was  not  To  reach  tbis  valae,  regard  might  be 
as  deep  as  the  latter  by  aboat  three  had  to  the  reasonable  cost  of  the 
feet.  By  reason  of  the  ditch  not  be-  remedy  for  the  troable,  if  the  costs 
ing  as  deep  as  the  county  ditch,  the  woald  not  be  greater  than  the  prob- 
fall  of  the  water  at  the  coanty  ditch  able  damage  wnicb  woald  ensae  if  no 
made  a  cavity  and  also  cat  away  the  remedy  were  applied.  The  remedy, 
soil  back  of  the  ditch,  and  in  1866  the  whether  a  wall  or  something  else,  it 
plaintiff  began  to  sastain  damage  was  the  plaintiffs  privilege  to  apply, 
from  the  ditch  by  the  washing  away  The  citv  coald  do  it  better  than  he, 
of  the  soil  of  his  lots,  and  at  the  time  and  if  the  proper  remedv  was  the  erec- 
of  bringing  the  action  the  ditch  had  tion  of  a  wall  on  the  plaintiff's  prem- 
become  flftv  feet  wide  and  twelve  feet  ises,  as  the  evidence  tends  to  show,  it 
deep,  and  the  plaintiff  had  been  com-  was  not  the  province  of  the  city  to  apply 
pelled  to  pat  in  a  wall  which  arrested  it.  The  case  does  not  differ,  so  far  as 
the  dams^  and  preserved  his  lots  the  principles  in  qnestion  are  con- 
from  the  farther  inroads  of  the  water,  oemed,  from  any  case  where  an  inlary 
More  than  five  years  had  elapsed  be-  has  been  received  by  one  person  from 
tween  the  time  when  the  water  in  the  another's  calpable  negligence  or  an- 
ditch  first  set  back  and  washed  away  skillfalness.  Its  pecaliar  featare  con- 
the  plaintiff's  land,  and  the  bringing  sists  in  the  fact  that  the  negligence 
of  the  action,  and  the  defendant  having  complained  of  was  Injarloas  only 
pleaded  the  statate  of  limitations  the  throagh  the  gradasl  operation  of  an 
qaestion  was,  whether  the  nuisance  element  of  natare.  Bat  that  element, 
was  continoing,  in  the  ordinary  sense  the  water  .was  a  permanent  and  calca- 
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Sso.  870.  Reocnroiy  wli«re  two  partiM  are  intarsitod  lor  a  part  of  tiia 
time.  —  Pereons  Bustaining  a  joint  injoiy  from  a  nuisanoe  may 
maintain  a  joint  action  therefor,  and  they  can  only  recov^er  for  the 
injury  common  to  all ;  for  a  several  injury,  they  most  bring  each 
a  several  action/  Where,  in  an  action  for  a  nnisanoe,  it  appears  that, 
for  a  part  of  the  period  covered  by  the  declaration,  another  person 
was  jointly  in  the  occupancy  of  the  premises  with  the  plaintiff,  this 
does  not  prevent  a  recovery  by  him  for  damages  during  the  entire 
period ;'  and  where  the  damages  are  continuous  in  their  nature, 
the  party  injured  is  entitled  to  recover  for  all  damages  done  pre- 
vious to  the  bringing  of  the  action.^  It  is  not  necessary  to  prove 
actual  damage ;  if  there  is  an  invasion  of  a  right,  which  might 
have  an  effect  upon  the  right  of  the  plaintiff,  if  not  asserted, 
nominal  damages  will  be  given  where  no  actual  damage  is  proved/ 
The  rule  is,  that  in  all  cases  where  a  right  is  invaded,  even  though 
the  damage  is  so  small  as  not  to  be  susceptible  of  estimation  — 
injmiUsi/raal  as  it  is  called  —  the  court  will  give  nominal  damages 
in  recognition  and  support  of  the  right.* 

Sbg.  871.  Rule  as  to  damagM.  —  All  damages  that  are  the  natural 
and  necessary  consequence  of  a  nuisance  may  be  recovered  under 
a  general  allegation  of  damage ;  but  damages  that,  although  the 
natural,  are  not  a  necessary  consequence,  must  be  specially  alleged 
or  no  recovery  can  be  had  therefor.    The  rule  may,  perhaps,  be 

lable  force.  If  a  mechanic  constracto  combining  with  a  natural  canae,  how- 
a  buildiDg  so  onskillf allj  that  it  gnd-  ever  graidaal  the  operation  of  thiu 
uaUy  falls  down,  no  one  would  claim  cause.  Suooeasive  actions  are  allowed 
that  the  owner  oonld  have  suc«essiye  only  where  the  defendant  is  continu- 
actions  for  damages  during  the  faJL  ouslj  in  fault.  It  may  be  a  fault  of 
WhUe  the  force  and  effects  of  the  commission  or  omission,  but  if  the 
water  in  the  case  at  bar  could  not,  latter,  it  must  be  somethig  else  than 
perhaps,  be  quite  as  definitely  pre-  an  omission  to  repair  or  arrest  an  in- 
dicted as  the  force  and  effects  of  gravi.  jury  resulting  from  negligence  or  no* 
tation  in  the  case  supposed,  the  differ-  skillf  ulness,  unless  the  remedy  is  to 
ence,  if  any,  is  one  of  degree  and  not  be  applied  upon  the  wrong-doei^a 
of  kind.  We  have  seen  no  case  where  premises.  The  action  was  held  to  be 
successive  actions  have  been  allowed  iMirred  by  the  statute  of  limitationa. 
for  damages  resulting  from  pegligence 

1  Grant  v,  Schmidt,  22  Minn.  1.  bringing  of  the  action.    Shaw «.  Ethe- 

*  Branch  v.  Doane,  17  Conn.  402.  ridge,  8  Jones  (N.  C),  300. 

*  Puckett  V.  Smith,  6  Strobh.  (S.  G.)  «  Paul  v,  Slason,  22  Vt.  281 ;  Pas- 
26.  But,  ordinarily,  damages  are  only  torious  v.  Fisher,!  Bawle  (Bonn.),  27. 
recoverable    up  to  the    time  of   the  *  Cory  v,  Silcox,  6  Ind.  89. 
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• 

stated  ihuB :  General  damages  are  such  as  are  the  neoeaaanry  con- 
sequence of  an  act,  but  damages  that  are  the  natural,  although  not 
the  necessary,  consequence  of  an  act  are  special,  and  must  be  spe- 
cially averred.^  Thus,  in  an  action  by  a  reversioner  against  one  who 
shut  off  the  access  to  a  store  owned  by  the  plaintiff  and  leased  to 
a  tenant,  by  piling  up  lime,  sand  and  other  materials  near  the  en- 
trance thereto,  so  that  the  lime  and  sand  were  blown  into  the  store, 
and  damaged  the  tenant's  goods,  and  the  access  to  the  store  being 
cut  off  so  that  his  trade  was  destroyed,  and  he  left  the  store,  the 
plaintiff  having  failed  to  allege,  in  his  declaration,  the  loss  of  a 
tenant  as  a  consequence  of  the  nuisance,  it  was  held  that  no  re- 
covery could  be  had.'  The  keeping  of  a  brothel  near  another's 
house  or  premises  is  an  actionable  nuisance,  and  an  action  there- 
for may  be  maintained  against  either  the  keeper  or  the  landlord 
if  he  knowingly  let  it  for  that  purpose,  or  against  both,  and  dam- 
ages may  be  recovered  for  the  difference  in  the  selling  value  of 
the  property,  and  the  loss  of  rent  occasioned  by  the  nuisance,  and  if 
other  brothels  are  opened  in  that  locality  in  consequence  of  the 
opening  of  the  one  iu  question,  this  fact  may  be  shown  upon  the 
question  of  depreciation  in  value.^ 

8bo.  872.  Ride  in  case  of  McoAvatiooa.  —  In  an  action  for  injuries  to 
the  freehold  by  excavations  made  near  thereto,  whereby  a  subsi- 
dence of  the  plaintiff's  lands  is  caused,  the  measure  of  damages  is 
not  what  it  would  cost  to  replace  the  lot  in  its  former  condition, 
but  the  actual  diminution  in  its  value  by  reason  of  the  defendant's 
acts.^ 

For  injuries  to  a  person's  house  and  grounds  by  reason  of  water 
diverted  from  its  course  by  another,  the  measure  of  damages  is 
the  actual  diminution  in  the  value  of  the  premises  resulting  from 
the  wrongful  diversion.*  In  the  case  of  an  injury  to  a  water- 
course supplying  a  mill  with  motive  power,  by  reason  of  obstruc- 
tions placed  therein,  the  owner  of  the  mill  may  recover  for  all 
the  damages  sustained  by  him  by  reason  of  being  deprived  of 

>  Vandenlioe  v»   Newton,  4  N.  Y.  «  McGaire  v.  Grant,  26  N.  J.  L.  856 ; 

180 ;  Griggs  V,  Eleckenstein,  14  Minn.  Harney  v.  Sidee,  etc.,  Co.,  1  Nev.  689. 

92.  *  Chase  e.  N.  Y.  C.  R.  R.   Co.,  24 

*  Fnrlong  v.  PoUevs,  80  Me.  491.  Barb.  (N.  Y.)  278. 

*Givens  v.  Van  Studdiford,  4  Mo. 
App.  498 :  72  Mo.  129. 
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water,  not  only  by  the  obstnictioiii,  bnt  also  daring  its  temponry 
seceBBary  divenion  for  the  removal  of  the  obatmctioQ.^  In  an 
action  to  abate  a  nniRanoe,  and  for  damages  caused  by  di^isg 
a  ditch  on  the  plaintift'0  hmda,  it  was  held  that  an  order  to  abate 
the  nuisance,  and  an  award  of  damages  sufficient  to  pay  for  fill- 
ing the  ditch,  was  erroneous,  as  the  plaintiff  could  not  recover 
prospective  damages,  and  the  award  should  only  have  been  for 
the  actual  injury  sustained.*  The  reason  for  this  is  obvious;  the 
ditch  was  the  nuisance,  and  the  abatement  involved  its  filling  by 
the  defendant,  and  it  was  not  proper  for  the  court  to  puniah  the 
defendant  by  compelling  him  to  fill  the  ditch,  and  pay  theeipense 
thereof  to  the  plaintiff  in  addition.  In  an  action  to  recover  dam- 
ages for  a  nuisance  which  temporarily  injures  the  realty,  and  for  a 
time  prevents  its  use  by  the  plaintiff,  it  was  held  that  the  meas- 
ure of  damages  was  the  actual  cost  of  restoring  the  buildings  to 
their  former  condition,  and  the  damage  sustained  by  reason  of 
being  deprived  of  their  use  during  the  continuanoe  of  the  nui- 
sance.* 

Sec.  873.  Rnia  in  aotioa  by  r«fv«nlo&«r.— In  an  action  by  a  reTe^ 
sioner  for  an  injury  done  to  his  premises  the  true  measure  of  dam- 
age is  the  actual  injury  to  the  reversion.*  Thus,  in  an  action  by  a 
reversioner  for  cutting  off  the  eaves  of  a  building  belonging  to  him 
and  erecting  a  wall  with  a  drip  over  his  premises,  it  was  held  that 
the  actual  injury  up  to  the  time  of  bringing  of  the  action  was  the 
true  measure  of  damage,  and  that,  as  repeated  actions  might  be 
brought,  evidence  of  the  diminution  of  the  market  value  of  the 
estate  could  not  be  given.'  In  Homer  v.  Knowlea*  what  seems 
to  be  the  true  rule,  as  to  the  measure  of  damages  for  an  injury  to 
the  realty  by  a  nuisance,  is  given.  In  that  case  the  plaintiff  was 
the  owner  of  a  manufactory  upon  the  surface  of  rm'Tiing  lands. 
The  defendants,  in  the  prosecution  of  their  mining,  caused  a  sub- 
sidence of  the  surface  to  such  an  extent  as  to  break  some  of  the 
plaintiff's  machinery,  and  materially  to  impair  the  producing  power 
of  his  mill,  and  also  greatly  increasing  the  expense  of  keeping  tbe 

*  Dajton  V,  Pease,  4  Ohio  St  80.  «  Dutro  9.  Wilson,  4  Ohio  St.  101. 

*  De  Costa  z/.MasBachaaeita,  etc,  Co.,        'Battisliill   v.    Bead,  18  C  B.  714; 
17  Cal.  613.  87  Bng.  Law  <fe  Bq.  817. 

'  Freeland  v.  Muscatine,  9  Iowa,  461.        *  Hamer  «.  Knowles,  6  H.  ft  N.  45i 
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XDachineiy  in  repair  aad  lai^goly  diminishing  the  profits  of  his 
business.  It  was  he]d  that  he  was  entitled  to  recover  damages 
for  the  deterioration  of  his  manufactory,  for  the  machinery 
broken,  the  increase  in  the  expense  of  keeping  the  same  in  repair, 
and  for  the  diminution  in  the  profits  of  his  business.  In  LvdLov) 
V.  Yonhers^  which  was  an  action  against  a  municipal  corporation 
for  the  construction  of  a  wall  in  such  a  negligent  manner  that  it 
fell  and  injured  the  plaintifPsmill,  it  was  held  that  the  mill-owner 
was  only  entitled  to  recover  the  actual  injury  sustained  by  him, 
with  interest  from  the  time  of  the  injury,  and  that,  if  rent 
was  recoverable,  it  could  only  be  recovered  for  such  a  period 
as  was  reasonably  necessary  to  repair  the  premises.  In  Kane 
V.  Johnston^*  the  court  held  that,  where  a  person's  tenement 
and  business  were  iajured  by  a  nuisance,  a  loss  of  anticipated 
profits  from  an  illegal  business  cannot  be  recovered.  But  in 
this  case  no  question  was  made  but  that  such  a  recovery  might 
be  had  where  the  business  was  legal,  such  as  was  not  opposed  to 
public  morals  and  public  policy.  In  SeweWa  Falls  Bridge  Co.  v. 
Fisk^^  which  was  an  action  for  the  destruction  of  the  plaintiffs 
bridge  by  the  defendant,  it  was  held  that  the  measure  of  damages 
was  the  value  of  the  superstructure,  and  the  loss  of  tolls 
during  the  time  reasonably  necessary  to  rebuild  the  bridge. 
The  rule  seems  to  be  that,  where  the  estate  injured  is 
actually  devoted  to  a  use  that  yields  a  profit  to  the  owner, 
he  is  not  only  entitled  to  recover  for  the  actual  injury  to  the 
estate,  but  also  such  sum  as  compensates  him  for  a  loss 
of  such  profits  during  such  period  as  is  actually  necessary 
to  restore  the  property  to  its  former  condition.  He  cannot,  how- 
ever, sit  down  with  folded  arms  and  charge  the  defendant  with 
loss  during  the  period  of  his  own  inactivity.  If  a  wrong  has 
been  done  him,  he  is  nevertheless  bound  to  proper  diligence  him- 
self to  repair  it,  and  during  the  period  reasonably  necessary  for 
that  purpose,  the  law  will  give  him  full  indemnity ;  but  beyond 
that  the  loss  is  his  own.  Where  an  action  is  brought  by  a  rever- 
sioner to  recover  damages  in  respect  of  an  injury  to  his  reversion- 
ary estate  in  certain  lands  and  premises,  by  reason  of  a  nuisance 

« 48  Barb.  (N.  T.)  493.  •  28  N .  H.,  171. 

•9Bo«w.^.  Y.)154. 
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committed  by  the  defendant,  the  diminntion  in  the  ealable  valae 
of  the  premiBes  is  not  the  true  criterion  of  damage,  becaaae  eveiy 
day  that  the  defendant  persists  in  continuing  the  nnisance,  he 
renders  himself  liable  to  another  action.  Nominal  damages  are 
generally  given  in  the  first  action;  and  then,  if  the  defendant 
persists  in  continuing  the  nuisance,  and  another  action  is  brought, 
and  the  verdict  is  obtained  against  him  for  continuing  the  nui- 
sance, the  jury  generally  give  exemplary  damages,  to  compel  an 
abatement  of  the  nuisance.^  If,  however,  the  jury  dioose  to 
give  substantial  damages  in  the  first  instance,  there  is  nothing  to 
prevent  them  from  so  doing.^  Wherever  the  nuisance  was,  in 
its  commencement,  an  injury  to  the  reversion,  on  any  ground 
whatever,  the  continuance  of  the  nuisance  must  be  so  likewise, 
and  an  action  is  maintainable  by  the  reversioner,  tattes  quoties^ 
until  the  nuisance  is  abated.*  In  all  cases  of  continuing  nui- 
sances, the  jury  cannot  lawfully  give  damages  in  respect  of  any 
injury  subsequent  to  the  day  of  the  commencement  of  the  action ; 
for  every  day  that  the  nuisance  continues  there  is  a  fresh  cause  of 
action,  in  respect  of  which  further  damages  are  recoverable.* 
If  the  plaintiffs  house  has  been  thrown  down  by  reason  of  the 
negligence  of  the  defendant  or  his  servants  in  pulling  down  an 
adjoining  house,  the  jury  ought  not  to  give  as  much  in  damage 
as  would  be  sufficient  to  build  a  new  house,  but  should  make  a 
reasonable  and  proper  allowance  for  the  benefit  which  the  plaintiff 
would  receive  by  having  a  new  house  instead  of  an  old  one.  Lord 
Kenton  likened  a  case  of  this  sort  to  the  case  of  marine  insurances, 
where  an  allowance  of  one-third  new  for  old  was  always  made.^ 
In  actions  for  injuries  from  keeping  ferocious  animals,  the  plaintiff 
is  entitled  to  recover  substantial  damages  in  respect  of  any  bodily 
anguish  he  has  endured,  together  with  the  expenses  of  suigical 
attendance,  and  all  such  expenses  as  have  been  reasonably  and 
necessarily  incurred  by  him  in  consequence  of  the  injury,  and  have 
been  claimed  in  the  plaintiff's  declaration.  If,  in  consequence  of  a 
bite  from  a  ferocious  dog,  knowingly  kept  and  harbored  by  the  de- 
fendant, the  plaintiff  has  been  obliged,  under  medical  advice,  to  un- 

>  Batti8hUl  V,  Reed,  18  G.  B.  714.  «  See  OoldBinid  v,  Tanbridge  WeDfl 
'  Crbswbll,  J.,  18  C.  B.  712;               Ck)mmi8Bioiiers,     L.  B.,  1  Ch.  848. 

>  ShadweU  v.  HatcfainBon,  2  B.  ft  Ad.        •  Lakln  v.  Qodsal],  2  Peake,  15. 
97. 
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dergo  a  BUigical  operation  to  gaard  agaiust  hydrophobia,  this  will 
be  a  ground  for  increasing  the  damages.' 


Sbo.  874.  Roto  incMTtaia  oaiM  yihrna  plaintiff  is  not  oiing  his  prrnninm^^ 

Neither  can  a  person,  who  is  not  at  the  time  when  the  injury  is 
inflicted  using  his  premises  for  any  profitable  purpose,  recover 
damages  for  an  injury  which  might  have  been  suffered  had  the 
property  been  devoted  to  a  use  never  contemplated  by  him. 
Damages  are  given  as  compensation  for  a  loss  actually  suffered, 
and  are  intended  to  be  measured  by  such  a  sum  as  the  plaintiff 
ought  to  have,  and  the  defendant  ought  to  give,  in  view  of  all  the 
drcumstances,  for  the  injury  inflicted.  But,  in  the  absence  of  bad 
motives,  of  wantonness  or  malice,  no  more  than  actual  compensa- 
tion will  be  given.^  Thus,  in  an  action  of  trespass  for  cutting 
growing  trees,  although  the  actual  value  of  the  trees  at  the  time 
of  cutting  may  have  been  no  more  than  for  fire-wood,  yet  the 
recovery  will  not  be  restricted  to  their  value  for  that  purpose,  but 
a  recovery  may  be  had  for  the  actual  injury  to  the  land  by  their 
cutting;  and  in  determining  that  question  all  the  circumBtances 
as  well  as  the  purpose  for  which  the  trees  were  designed  to  be 
used,  may  be  considered.' 

Sbo.  876.  When  ftotiud  oomp«nMtion  is  the  limit  of  foovexy, — ^In  an 
action  for  injuries  arising  from  the  unlawful  raising  of  a  dam 
below  the  plaintiff's  cotton  mill,  on  the  same  stream,  the  operation 
of  which  was  greatly  impeded  by  back  water,  whereby  the  plain- 
tiff's profits  were  greatly  diminished,  evidence  of  the  profits  of  the 
manufacture  was  held  admissible,  as  a  basis  upon  whicli  to  estimate 
the  damages,  if  not  as  an  actual  measure  thereof.^  In  all  cases  of 
this  character  the  true  measure  of  damages  is  the  actual  compen- 
sation which,  in  view  of  all  the  circumstances,  the  plaintiff  ought 
to  have  for  the  injury  ;*  but  if  there  are  several  defendants,  some 
of  whom  are  more  culpable  than  the  rest,  yet,  if  they  are  found  to 
be  jointly  liable  for  the  injury,  the  damages  should  not  be  gradu- 
ated by  the  difference  in  culpability,  but  such  damages  should  be 

1  See  Chapter  on  dangerous  animals.        *  Chlpman  v,  Hibherd,  6  Cal.  162. 
*  VITooster  v.  Great  Falls  Manuf.  Ck>..        ^  Simmons  v.  Brown,  5  R.  1. 299. 
41  Me  169.  *  Taher  v.  Hutson,  5  Ind.  822. 
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given  againBt  all  of  them  as  the  moB^  culpcMs  ongfat  to  pajJ  So, 
too,  where  damages  result  from  two  concmring  causes,  the  party 
in  fault  is  not  exempted  from  full  liability  because  he  did  not 
occasion  the  whole  of  it  ;^  if  he  contributed  in  any  measure  to  tl^ 
injury  he  may  be  charged  with  the  whole  injury,  as  much  as 
though  it  had  been  occasioned  by  his  individual  act  There  is  no 
division  of  a  wrong  or  contribution  between  wrong-doers. 

Sso.  876.  When  proipeotive  profits  may  be  reoor«red« — ^In  an  action 
for  an  injury  sustained  by  a  livery-stable  keeper,  by  reason  of  the 
communication  of  the  horse  distemper  to  two  of  his  horses  by  a 
horse  brought  by  the  defendant  to  his  stable  to  be  kept,  the 
defendant  knowing  the  diseased  condition  of  his  horse,  the  court 
held  that  the  plaintiff  was  entitled  to  recover  the  profits  he  would 
have  derived  from  the  services  of  his  horses  during  the  period  of 
their  illness,  and  that,  while  evidence  of  the  profits  he  would 
probably  have  derived  from  them  was  not  admissible  definitely  to 
fix  the  damages,  yet,  that  it  was  admissible  as  one  of  the  means 
by  which  the  jury  might  arrive  at  the  proper  measure  of  compen- 
sation.^ In  GHUett  v.  Western  RaU/road  Co.^  in  an  action  for 
injuries  to  a  horse  by  reason  of  a  defect  in  a  highway,  the  plaintiff 
was  held  entitled  to  recover  the  diminution  in  the  value  of  the 
horse  at  the  commencement  of  the  action,  and  in  addition  thereto, 
such  sums  as  he  had  expended  in  its  cure  while  under  treatment, 
and  a  reasonable  compensation  for  the  loss  of  the  use  of  the  horse 
during  the  periods  of  its  disability.  Thus  it  will  be  seen  that 
oorwpenaoMon  for  actual  loss  is  the  rule  and  measure  of  damages 
where  there  are  no  aggravating  circumstances  to  increase  them." 

Seo.   877.  Aottud  benefits  to  the  plaintifF  no  defense.— In  an   action 

for  a  nuisance,  actual  benefits  to  the  plaintiff's  estate  therefrom 
cannot  be  considered,  either  in  defense  or  in  mitigation  of  dam- 

*  BeU  V,  Monlson,  27  Miaa.  68.  damsjgfe,  soUcitude  and  fear  of  hydro- 

*  Ricker  v.  Freeman,  60  N.  H.  430.  phobia  is  a  proper  element  to  be  oonsid- 

*  Faltz  V.  Wyooff; 25  Ind.821 ;  Howes  ered.  Goodeaa  v.  Blood,  62  Yt.  251, and 
V.  Asb field,  99  Mass.  640;  Albert  v.  even  where  the  statnte  dispeneee  with 
Bleecker  St.,  etc.,  B.R.Go.«2  Daly  the  «cim^^  proof  that  the  owner  knew 
(N.  Y.  C.  P.).  889.  the  viciouB  qaalltiea  of  the  dog  is  ad- 

*  8  Allen  (Mass  ),  660.  miseible  in  aggravation  of  damages. 

*  In  an  action  for  the  bite  of  a  dog.  Swift  v.  AppleiMne,  23  Mich.  252. 
it  Is  held  that  in  addition  to  the  actual 
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ages.^  ThuB,  in  Ifhineis  v.  SchoeHkogfy  the  defendant  offered 
eTidenoe  to  prove  that  the  rental  valne  of  the  plaintiff's  premises 
had  been  largely  increased  by  reason  of  the  erection  of  his  tan- 
nery, which  had  called  large  numbers  of  people  to  that  locality, 
bnt  the  court  held  that  this  evidence  was  not  admissible,  and 
conld  have  no  bearing  npon  the  case  in  any  possible  view. 

Seo.  878.  ipjnriei  to  poMMSMry  righu.~  A  lessee  of  lands  may 
maintain  an  action  for  injuries  to  the  possession  by  a  nuisance, 
and  may  recover  therefor  such  damages  as  he  can  show  to  his 
possessory  right.  Thus,  in  an  action  by  the  lessee  of  a  livery- 
stable  against  a  person  who  laid  gas  pipes  in  the  streets  so  imper- 
fectly that  the  gas  escaped  therefrom  through  the  ground  and  into 
the  water  of  the  well  used  by  him  in  connection  with  the  stable, 
rendering  the  water  unfit  for  use,  it  was  held  that  he  might  re- 
cover not  only  for  the  inconvenience  to  which  he  was  thereby 
subjected,  but  also  for  expenses  reasonably  and  properly  incurred 
by  him  in  attempts  to  exclude  the  gas  from  the  well ;  but  that 
he  could  not  recover  for  injuries  to  his  horses  from  drinking  the 
water  after  he  knew  that  it  was  so  corrupted  by  the  gas  as  to  be 
unfit  for  that  purpose«'  So,  too,  a  tenant  at  will  of  lands  may 
recover  for  an  injury  to  his  possessory  estate.^ 

Seo.  879.  Biotlon  of  defandant  geaeraOy  of  no  aooomit  —  It  is  held 

that  inert  water  lying  upon  the  surface  of  an  estate,  as  well  as  the 
water  with  which  the  estate  is  charged,  so  long  as  it  remains  in- 
ert, is  the  property  of  him  who  owns  the  soil ;  yet,  as  water  per- 
colates by  natural  causes,  and  in  obedience  to  natural  laws,  if  an 
adjoining  owner  sees  fit  to  excavate  upon  his  own  land  he  may  do 
so,  although  the  result  be,  that  the  water  in  his  neighbor's  soil  is 
completely  exhausted.*  His  wells  or  his  springs  may  thereby  be 
destroyed,  but  no  action  lies  for  the  injury.*  So,  too,  one  person 
may  erect  a  solid  wall  around  his  estate  and  prevent  the  water 
therein  from  percolating  through  his  neighbor's  soil,  as  it  other- 

1  Eimel  v.  Kimel,  4  Jones  (K.  C),  *  Frasier  «.  Brown,  13  Ohio  St.  094; 

121.  •Goodale  v.  Tattle,  29  N.  Y.  466 ; 

*  58  N.  Y.  153.  Moflier  v.  GaldweU,  7  Kev.  868 ;  Qaeen 

*  Sherman  9.  Fall  River,  etc,  Co.,  2  v.  Metropolitan  Board  of  Works,  8  B. 
AUen  (MasB.),  624.  ft  &  710 ;  Chaae  v.  Silyerstone,  62  Me. 

«  Foley  V,  W/eth,  2  AUen  (MasB.),    175. 
181. 
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wise  would  do,  although  thereby  a  neighbor's  weU  is  made  diy 
and  his  supply  of  water  completely  cut  ofi,  and  it  seems  that  the 
moime  with  which  the  act  is  done  has  no  efEect  upon  the  question 
of  liability.^ 

But  tliis  is  only  applicable  to  percolating  or  inert  water ;  as  to 
running  streams,  or  water-courses  upon  the  surface,  the  rule  is 
different,  and  liability  attaches  for  the  sensible  diversion  of  such 
water  by  trenches,  wells  or  other  means,  even  though  the  diver- 
sion results  from  percolation.' 

Sec.  880.  Dumram  abiqtie  iqjiizia. — There  are  a  multitude  of  uses 
to  which  one  may  devote  his  own  property  that  operates  injuri- 
ously to  another  for  which  no  damages  are  recoverable.  Indeed, 
it  may  be  said  that  a  man  is  never  liable  for  the  results  of  the 
proper  exercise  of  a  lawful  act ;  all  the  injuries  resulting  there- 
from are  da/mnum  absque  injuria.  They  are  not  the  subject  of 
damage,  for  the  reason  that  no  riff/U  has  been  violated  by  their 
exercise ;  and,  therefore,  in  the  eye  of  the  law,  the  person  injured 
should  neither  have,  nor  the  defendant  pay,  any  compensation 
therefor.  Thus,  where  a  person  excavating  his  own  lands  injured 
a  cistern  under  the  street,  it  was  held  that  no  liability  existed 
against  him ; '  so,  too,  where  one  in  excavating  upon  his  own  land 
causes  the  walls  of  a  building  erected  upon  an  adjoining  lot  to 
crack  and  the  building  itself  to  fall  into  his  pit,  he  being  in  the 
exercise  of  due  care,  no  damages  are  recoverable  therefor.*  So,  too, 
if  a  person  owning  lands  adjoining  the  premises  of  another,  upon 
which  has  been  erected  a  palatial  residence,  erects  upon  his  lands 
a  cheap,  unsightly  building,  which  seriously  annoys  his  neighbor, 
and  impairs  the  value  of  his  property,  yet,  so  long  as  the  building 
is  not  devoted  to  uses  that  make  it  a  nuisance,  no  action  lies 
therefor.*  The  reason  is,  that  every  person  may  do  what  he 
will  with  his  own,  so  long  as  he  does  not  trench  upon  the  positive 
rights  of  another.     His  acts  may  be  unneighborly,  they  may  be 

iChatfield    v.  Wilson,   28  Vt.  49;  'Dubaqae  zf.  Maloney,  9  Iowm,450. 

Hurwood  V,  Benton,  32  id.  734  ;  Fni-  ^Moeaire  v.  Grant,  25  N.  J.  L.  356 ; 

lier  V.  Brown,  ante.  Tliarston  v.  Hancock,  12  Mass.  2:^; 

<  Delhi  V.  Youmans,  45  N.  Y.  363  ;  Foley  v.  Wyeth,  2  Allen  (Mass.),  131 ; 

Dickinson  v.  Canal  Co.,  7  Ezeh.  282 ;  Shaw  v,  Tbackerah,  L.   R,  1  C.  P. 

Pizley  V,  Clark,  32  Barb.  (N.  Y.)  268  ;  564. 

Canal  Co.  v,  Shugar,  L.  R.,  6  Ch.  App.  *  Barnes  v.  Hathom,  54  Me.  124. 
483. 
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prompted  by  the  moet  malicious  motives,  and  for  malicious  pur- 
poses, jet,  so  long  as  he  keeps  within  the  scope  of  his  legal 
rights,  no  action,  either  at  law  or  in  equity,  will  lie  against  him 
therefor.^  The  test  of  nuisance  is  not  injury  and  damage  simply, 
iut  iifijury  wnd  damage  resiMng  from  the  violation  of  a  legal 
rigid  of  (mother.  If  there  is  no  right  violated  there  is  no 
nuisance,  however  much  of  injury  and  damage  may  ensue,^  but 
if  a  right  is  violated,  there  is  an  actionable  nuisance,  even  though 
no  acttuxl  damage  results  therefrom*^  While  in  the  one  case 
there  is  aotiuil  injury  and  damage,  yet  there  is  no  legal  injury, 
hence  no  right  of  action ;  ^  while  in  the  other,  while  there  is  no 
acttuxl  damage,  yet  there  is  legal  injury,  and  consequently  a 
right  of  action,  the  law  imputing  the  damage  to  sustain  the 
right/  Therefore,  in  all  cases  of  nuisance,  before  the  bringing 
of  an  action,  it  should  first  be  ascertained  whether  a  legal  right 
has  been  violated,  if  so,  a  nuisance  exists,  ^if  not,  no  nuisance 
exists;  and,  hoWever  great  the  damage,  it  is  damnum  absque 
injuria^ 

1  Ro«8  V,  Batler,  19  N.  J.  Eq.  294.  the  water,  and  that  the  maxim  9ic 

*  Mahan  o.  Brown,  18  Wend.  261  ;  uUre  tuo  ut  aUenum  non  kedas  does 

Ghatfieldv.Wil8on»28Vt.  49;  Frazier  not  apply  to  an  act  legal  in  itself. 

V.  Brown,  12  Ohio  St.  294 ;  Smith  v.  Phelps  v.  Nowlen,  72  N.  Y.  89.     The 

Bowler,  2  Dis.  (Ohio)  168.  ruling  of  the  court  in  this  case  is,  in 

In  a  recent  case  in  New  York  this  effect,  that  the  moHve  with  which  a 

Question    was    considered,   and    the  lawful  act  is  done  does  not  make  that 

aoctrine  stated  in  the  text  was  sub-  an  actionable  wrong  which  is,  in  its 

tained.     In  that  case  the  defendant  own    essence,    lawful.     Jenkins    v, 

was  the  owner  of  land  upon  which  Fowler,  24  Penn.  St.  808.    See,  also, 

there  was  a  mineral  sprinff,  surrounded  Auburn,  etc.,  Plankroad  Co.  v.  Doug- 

by  an  embankment  built  —  artificial,  lass,  9  N,  Y.  444 ;  Fowler  v.  Jenkins, 

The  plaintiff  dug  a  well  on  his  own  28  Penn.  St.  176 ;  Qlendon  Iron  Co.  v, 

land,  striking  a  vein  of  mineral  water  Uhler,  75  id.  467 ;  Smith  v,  Johnson, 

which  rose  high  enough  to  be  con-  76  id.  191. 

ducted   in    pipes  to  his  bath-house.  'Fisher  v.  Clark,  41  Barb.  (N.  Y.) 

The  defendant,  for  no  purpose  bene-  827  *  Pickard  v,  Collins,  28  id.  444. 

ficial  to  himself,  and  simply  to  divert  *  Quin  v.  More,  16  N.  Y.  482  ;  Einsel 

the  water  from  the  plaintiff's  well,  v.  Einsel,  4,  Jones  (N.  C),  149. 

lowered  the  embankment  on  his  land,  '  Pickard  v,  Collins,  28  Barb.  (N.  Y.) 

thereby    cutting   off  the    supply    of  444;  Thurston  v,  Hancock,  12  Mass. 

water  from  the  plaintiff's  well.     The  220. 

court  held  that  the  plaintiff  had  sus-  •  Ashbj  v.  White,  1  Salk.  19 ;  2  Ld. 

tained  no  legal  Inlury,  and  could  not  Baym.  988. 
sustain  an  action  l!or  such  diversion  of 
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of  public  nuiflance,  when  can  only  be  done  by  order  of  court. .  .48,  45 

see  Brown  ▼.  Perkins 45  n.  1 

see  Ely  y.  Supervisors 44 

unnecessary  abatement  of,  not  permitted 44-45 

of  naisance  by  overhanging  eaves  may  be,  before  damage  done. .     109 

generally  not  until  damage  arises 105 

oes  not  necessarily  involve  removal  of  entire  offensive  cause 514 

of  public  nuisance,  who  may  abate 794 

private  persons  cannot,  unless 794,  795,  n. 

persons  sustaining  special  injury,  may 795,  also  n. 

see  Fort  Plain  Bndge  Co.  v.  Smith 796  n.  1 

see  Morris  v.  Kugent 796  n.  2 

see  Ho^ins  v.  Crombie 796  n.  2 

see  Monet  v.  Brewer 796  n.  2 

see  Rogers  v.  Rogers 796  n.  2 

see  State  v.  Parrott 796  n.  2 

instances  of  nuisances  not  abated  by  individuals 797 

idea  that  any  person  may  abate  a  public  nuisance  controverted,  796-820 

buildings  may  be  torn  down  to  preserve  public  health  when 798 

case  of  Meeker  v.  Van  Rensselaer^  analyzed 798 

case  of  Harvey  v.  Derwoody,  reviewed 801 

of  buildings 800 

see  Jones  v.  Williams 800 

Bee  Perry  v.  Fishawe 800 

cannot  be  done  when  breach  of  peace  is  involved,  unless  previous 

reasonable  notice  has  been  given 800 

see  Burling  v.  Read   800 

see  Davis  v.  Williams  801 

when  buildings  may  be  abated  as  nuisance 802 

see  Harvey  v.  Derwoody 802 

when  not 808 

when  only  nuisance  in  part,  rule  as  to  abatement  of 808  n.  6 

see  Tagffart  v.  Com 808  n.  6 

as  to,  of  miU-dams 804  n.  8 

see  Oreenslade  v.  Holliday 804  n.  6 

see  Dyer  v.  Dupui 804  n.  8 

rule  as  to,  when  nuisance  results  from  exceeding  license 808 

when  exercise  of  right  may  be  estopped  actively  although  only 

part  of  its  exercise  results  in  nuisance 808 

see  Beitfd  v.  Murphy 808 

see  Cawkell  v.  Russell 804 

privy,  when  removal  of ,  not  justifiable 804  n.  8 
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Abatbmbrt  —  continaed.  paob. 

see  Morrison  v.  Marquardt 804  n.  S 

rule  when  naisance  can  be  stopped  without  stopping  the  exercise 

of  entire  right 804 

when  use  of  building  creates  nuisance 803,  804  zl  S 

see  Rex  y.  Pappineau 803 

see  Barclay  v.  Com 808 

see  Morrison  y.  Marquardt 804  n.  3 

how  excess  of  abatement  may  be  tested 804  n.  3 

see  Graves  ▼.  Shattuck 804  n.  3 

rule  as  to  abatement  of  ditch  or  artificial  water-course 804 

Bumham  v.  Hotchldss,  reviewed 800-809 

no  purely  public  nuisance  can  be  abated  by  a  private  person . .   809-819 
public  nuisance  which  may  be  sround  of  action  by  individual 

spedidly  injured  by,  may  be  abated  by  such  person 810,    818 

see  State  v.  E^eman 818 

see  Colchester  v.  Brooke 810 

see  Dimes  v.  Petley 812 

see  Cabbot  v.  Bennett 812 

abatement  must  not  be  excessive 814,    819 

see  Rex  v.  Pappineau 814 

see  narrower  v.  Ritson 814 

as  to  abatement  of  purely  public  nuisance  by  private  person,   817,     819 

see  Brown  v.  Perkins 817 

see  State  v.  Eeenan 818 

dimger  in  abatement  of  nuisance  by  individual 819 

private  nuisance  may  be  abated  by  person  injured 976 

the  thing  abated  must  be  a  nuisance 976 

cannot  1^  abated  because  it  may  become  so 977 

of  dam  penning  backwater 977 

house,  whose  eaves  overhang  another's  land  977 

as  to  noxious  trades 978 

bridge  across  navigable  stream 978 

house,  may  be  abated  by  individual  when 978 

rule,  when  it  is  occupied 978 

only  so  much  as  occasions  the  naisance  can  be  abated 978 

dangerous  imimitla  may  be  killed  when 979 

see  Franz  v.  Hildebrandt 979 

see  Williams  v.  Dixon 979 

diuiger  attendant  upon  personal  abatement 980 

Access: 

to  premises,  cutting  o£E,  a  nuisance  when 797,     744 

ACQUIBSCBNCB  ; 

in  public  nuisance,  does  not  legalize  it 80  n.  i,  Sl-^ 

in  prosecution  of  business  which  proves  a  nuisance  does  not  estop, 

unless 677 

see  Radenhurst  v.  Coates 676 

active  acquiescence  does  not  estop  party,  unless  the  injury  com- 
plained of  was  fairly  contemplated 874-386 

see  Bankhardt  v.  Houghton 875-879 

see  Brown  v.  Bowen 379 

see  Smith  V.  Scott 380 

can  be  withdrawn  when 880-388 

illustrations 381 
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AcQUixscEHGB — continaed.  paob. 

seeHetfleldv.  R.  R.  Co 881 

see  Wood  y.  Ledbitter 88d 

see  Miller  y.  Auburn,  etc.,  R.  R  Co 883 

see  Roberts  y.  Rose 888 

Action: 

for  nuisance. 

(See  Rembdibs  at  Law.) 

An  CoMMiTNB  NoouMBirruic: 

indictment  should  close  with 988 

Adultbrous  Relation: 

persons  living  in,  indictable  as  for  public  nuisance 67 

effect  of  verbal  marriage 67 

AOULTBRATBD  FoOD: 

sale  of,  Indictable,  when 69 

what  necessary  to  establish  offense 69 

see  Rex  y.  Dixon 70 

indictable  nuisance  990  n.  8 

Ahusbmbnt: 

places  of,  nuisances,  when 61-65 

Anoibnt  Lights: 

doctrine  as  to 168-178 

States  in  which  doctrine  has  been  adopted 168 

change  of  rule,  as  to,  inBlinois 164  n.  6 

when  right  exists 164 

by  implied  grant 166 

when  sustained  as  incident  of  estate 166-167 

see  Myers  v.  Gumnel 167 

Maynard  y,  Eshler 169 

Morrison  y.  Marqaardt ...  168 

Mullen  V.  Strieker 164 

what  interferences  with  creates  actionable  injury 171 

rule  in  Yates  y.  Jack 178 

effect  of  change  in  use 178 

Akdcalb: 

ferocious,  allowing  to  run  at  large  indictable  nmsance 78 

dead,  deposited  on  adjoining  land 118 

see  Ellis  v.  Kansas  City,  etc.,  R  R.  Co 118 

dangerous,  permitted  to  run  at  large 167 

diseased,  nuisances  when 158 

(See  Danobrous  Anihals.) 

AnswBB  to  Bill  to  Rbstrain: 

nuisance,  must  be  on  the  knowledge  of  the  defendant 986 

practice  as  to  dissolution  when  equities  are  denied  by 986 

matter  purely  one  of  discretion 986 

new  matter  in  avoidance  not  considered 986 

rule  where  one  of  several  defendants  has  denied  the  ffraoamen  of 

the  complaint  in  his  answer 986 

(See  Rembdibs  in  Equrrr.) 
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Abbas:  pa&k. 

in  street,  nuisances 376 

see  Ooupland  y.  Hsrdrigan 280 

Absbhio: 

impregnating  water  with,  from  print-works,  actionable 507 

see  Stockport  Water  Works  Co.  ▼.  Potter 507 

Abtificial  Watkb  Course: 

injury  to  premises  from,  by  percolation,  etc.,  actionable  when,  117,  11S> 

n.  1,  119 

see  Wilson  ▼.  New  Bedford 119 

what  are 456 

when  bed  of  natural  stream  is  changed 457 

where  supply  of  water  is  artificial 458 

see  Arkwnght  v.  Gell 459  n.  1 

easement  acquired  to  receive  but  not  to  discharge  water 460 

see  Gaved  v.  Martyn 460  n.  1 

Powell  y.  Butler 461 

Magor  y.  Chad  wick 466 

effect  of  immemorial  use  of. 467  n.  1 

see  Roberts  y.  Richards 467  n.  1 

supply  must  be  permanent 468 

rule  in  Wood  y.  Waad 469 

rule  in  Pyer  y.  Carter 469 

rule  in  Curtis  y.  Ayrault 474 

rule  in  Watts  y.  Kelson 480 

rule  in  Hall  y.  Lund 483 

rule  in  Lampman  y.  Milks 485 

right  to  repair 487-489 

pollution  of  water  of, 516 

Absionation,  Houbb  of: 

disorderly  house 49 

what  constitutes 49,  50  n.  3 

what  indictment  should  contain 49 

(See  Disobdkblt  Housbs.) 

Attobnbt  Gketbbal: 

should  file  information  in  equity  for  purprestures  and  public  nui- 
sances        83 

should  name  relator,  when 84 

Attthobizbd  Act: 

presumed  to  be  coupled  with  condition  that  no  injury  shall  result 

except 868,  860 

when  act  can  be  done  witliout  injury  to  others,  must  be  so  done,    858 

Babns.    (See  Stablbs.) 

Bawdy  Housbs. 

public  nuisances. 89,  40 

eyidence  to  establish  existence  of 89,  40 

who  liable  as  keeper  of 40 

owner  of  house,  liable  for,  when. 40,  48 

see  People  y.  Erwin 41 

when  not  liable,  see  Regina  y.  Stannard 41,  42 

landlord  liable  with  tenant,  when 43 
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can  only  be  abated  by  order  of  court 48 

see  Ely  ▼.  Supervisors • 44 

married  woman  liable  as  keeper  of 45 

husband  and  wife  may  be  indicted  jointly 45 

see  Reg.  y.  Williams 45 

what  acts  constitute  keeping  of 46 

Bat  Windows: 

projecting  over  or  into  a  street 276 

Bbbs.    (See  Dahobboub  Ashcalb.) 

Bblls: 

ringing  of,  niiisance  when 606 

see  Soltau  v.  De  Held 696 

Harrison  v.  St.  Mark's  Church 697 

BsNiriTs: 

to  public,  not  considered  in  determining  question  of  nuisance. .  81-88 
derived  firom  nuisance  by  party  complaining,  no  defense 1012 

BiOHROMB  Works: 

nuisance  when 592  n. 

BiLLiABD  Room: 

not  nuisance  per  m 52 

see  people  v.  Sargeant 52 

BiiAOKBiaTH'B  Shop  : 

nuisance  when .     584 

see  Sampson  v.  Smith 584 

Blast  Fubnacs  : 

nuisance  when 592  n. 

Blabtino  Rocks  : 

near  dwellings,  etc.,  nuisance  when 152 

Boabb  of  Health  : 

no  power  to  remove  tenants  from  house,  etc.,  unless 69 

see  Eddy  v.  Board  of  Health 69  n.  4 

Boilbb  Shop  : 

nuisance  when 700 

see  Fish  v.  Dodge 700 

BohbBoilino: 

nuisance  when 675 

see  Meigs  v.  Lister 678 

Bowlxng  Alley: 

not  nuisance  p0r  M 51 

doctrine  of  Tanner  v.  Trustees  discussed  and  doubted 51 

Brick  Burniko: 

nuisance  when 608-420 

fact  that  premises  produce  brick  clay  of  no  account 608 
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convenience  of  place,  in  that  respect,  of  no  acooont 604-^ 

actual  injury,  test  of  nuisance. <HH 

reyiew  of  Duke  of  Grafton  ▼.  Hilliaid M 

not  a  nuisance  /mt  m 607 

review  of  cases  bearing  on 904-620 

(See  Smokb.) 
Bbidobs: 

duty  of  town  to  erect  and  maintain.         382-833 

(Bee  HioHWATS.) 
BuiLDnio: 

in  ruinous  condition,  nuisance  when 8  also  n.  % 

see  State  v.  Purse 8n.3 

insecure,  nuisances  when. . . ; lU 

duty  of  owners  of,  as  to  gutters 114 

as  to  dangerous  uses  of  property 115 

water  escaping  from  eaves  of,  upon  another's  land 124-126 

see  Bellows  v.  Sackett 124-196 

dilapidated,  owners  liable  for  injuries  from 1^ 

see  Benson  v.  Suarez 1^ 

when  tenant 128,     129 

different  rule  in  several  states 129 

insecure,  owner  liable  for  injuries  from ISO  n.  1,    128,     129 

see  Gagg  v.  Vetter 130  d.  1 

when  negligence  an  element 130  n.  1 

see  Walden  v.  Finchs 130  n.  1 

vis  major  as  a  defence 130  n.  1 

see  (3k)rham  v.  Libbey 130  n.  l 

occupied  by  several  tenants,  rule  as  to  water-pipes  in 134-1S8 

rule  m  Boss  v.  Fedden 135 

materials  for,  may  be  placed  in  highway 266 

see  Fritz  v.  Hobson. 266  n.  1 

with  pitch  roof  8,  nuisances 289 

with  pitch  roofs  along  public  street,  nuisances  when. 127-129 

owners  liable  to  indictment  for  maintaining 128 

see  Garland  v.  Towne 128 

liable  for  injury  to  traveler,  fall  of  snow  or  ice  from 128 

see  Walsh  v.  Mead 128 

BUBINBSS: 

which  creates  nuisance  no  degree  of  care  exercised  in  prosecution 
of  will  protect 88 

Cattlb  Pbns  : 

noise  from,  nuisance  when 695 

see  Bishop  v.  Banks 695 

Oattie  Yabd: 

nuisance  when 672 

see  State  V.  BalL 672  n.  1 

Cbllab  Opsirmos: 

in  street^  nuisances  when 276-280 
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Ceubtbbt:  page. 

near  dwellings  does  not  necessarily  create  a  nuisance 6 

when  is  a  nuisance 6 

Cbss-pool  : 

erecting  near  well 512 

see  Wormersley  y.  Church 51d  n.  2 

CHncNET: 

defectiye,  on  building  near  highway,  owner  liable  to  injuiy 

to  traveler  from 128  n.  1 

see  Scullin  y.  Dolan 128  n.  1 

see  Gray  v.  Boston  Gas-light  Co 128  n.  1 

fact  that  defect  was  created  by  act  of  thud  person  no  defense 

if  not  repaired  in  reasonable  time 128  n.  1 

see  Gray  v.  Boston  Ghas-light  Co 128  n.  1 

Chubch  Bells: 

ringing  of,  nuisance  when 696-697 

(See  Noise  and  Vibbation.) 

Coal: 

screening  in  public  place,  nuisance  when 87 

COAL-HOLBS : 

in  street,  nuisances 276-285 

see  Irvine  v.  Wood 277 

Coal  Mine: 

pollution  of  water  on  opening  of,  actionable  when 520  n. 

see  Sanderson  v.  Penn.  Coal  Co 520 

Coal  Pits: 

public  nuisance,  when 54 

Combustible  Matebials: 

keeping  of  in  public  places,  nuisance  when 70,  78,  157 

see  Wier's  Appeal  71 

negliffence  in  keeping  not  always  essential 71 

see  Heeg  y.  Licht 71  n.  3 

see  Mc^drews  v.  Collered 72  n. 

CoMMOK  Scold  : 

nuisance  when 58 

what  necessary  to  establish  offense 58 

what  indictment  must  chaige 58 

only  females  within  the  rule 59 

how  punished 59 

CoHTAGious  Disease: 

exposure  of  person  having,  indictable  as  nuisance 68 

exposure  of  norse  with  glanders  is  nuisance 68 

sheep  af9icted  with  foot-rot 69 

hospital  for  treatment  of  persons  afflicted  with,  nuisance  when . .       68 
persons  sick  within  his  own  house,  or  room,  not  a  nuisance  .....       69 

see  Eddy  v.  Board  of  Health 69  n.  2 

persons  may  keep  animals  afflicted  with,  on  his  own  premises. . .      69 
overcrowding  house  with  poor  people,  when  prevailing 78  n.  8 
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every,  is  a  fresh  gronnd  of  action , 77;  notes,  l-< 

Conyeniencb: 

of  individual,  not  regarded 81 

Cook  Oybivs  ; 

nuisance  when 69i  n. 

CoPFBB  Wobkb: 

for  smelting,  nuisance  when 630 

Cobnicb: 

overhanging  street 890  n.  1 

COBPOBATIOK  : 

liable  for  nmsance 79 

Cbowds: 

collecting  in  public  place,  indictable  as  nuisance  when 55 

see  Rex  v.  Moore 55 

see  Com.  v.  Miliman 56 

see  Rex  v.  Carlisle 56 

by  exhibition  of  effigies,  etc.,  in  shop  windows 56 

pigeon  shooting  near  highway 55 

as  to  when  collection  of  crowds  is  a  nuisance,  see  Boetoc^L  y.  North 

Staffordshire  R.  R.  Co 55  n.  5 

addressing  in  public  place  is  nuisance  when 56 

collection  of,  in  street,  nuisance 375 

collecting  in  highway  indictable  nuisance 690 

Daiby  : 

keeping  in  public  place,  nuisance  when 979  n.  1 

Dak: 

erected  so  as  to  set  back  water  creates  nuisance  when 122 

injuring  land  by  percolation 122 

destroying  springs 122 

creating  stagnant  water 128 

(See  DivEBSiON  and  Dbtbiitioh  of  Watbb.) 

Damages  : 

for  nuisance  restricted  to  actual  injury 10  n.  1 

jury  to  determine  whether  any  have  been  proved 10  n.  1 

when  only  actual  can  be  recovered 1001,  1011 

nominal  recoverable,  when  no  actual  are  shown 1001,  n.  2, 1006 

see  Freudenstein  v.  Heine 1001  n.  2 

rest  largely  in  discretion  of  jury 1001 

in  actions  by  reversioner 1002 

when  injury  is  the  value  of  the  premises 1002 

when  rental  value  may  be  considered 10(  2 

see  Selma  R.  R.  Co.  v.  Knapp 1002 

see  Wiel  v.  Stewart 1002 

when  diminution  of  value  of  vacant  lots  may  be  considered .....  1002 

illustrations 1003 

when  more  than  actual  damages  should  be  given 1002 

rule  as  to  exemplary  damages lOUS 
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see  Morford  v.  Woodworth 1004 

when  entire  damages  may  be  given  in  first  action 1004 

see  Anonymous 1004 

see  Troy  v.  Cheshire  R.  R.  Co 1004 

see  Powers  ▼.  Council  Bluffs 1005  n.  8 

recovery  when  two  parties  are  interested  for  part  of  the  time 1006 

rule  as  to  special  damages 1006 

distinction  Detween  general  and  special 1007 

rule  as  to,  in  consequence  of  injuries  from  excavations  on  adjoin- 
ing lands 1007 

in  actions  by  reversioners 1008-1011 

see  Hamer  v.  Knowles 1008 

see  Ludlow  v.  Yonkers 1009 

Kane  v.  Johnston 1009 

see  Sewell's  Palls  Bridge  Co.  v.  Pisk 1009 

rule  when  plaintiff  is  not  using  premises 1011 

when  prospective  profits  recoverable 1012 

see  Gillett  v.  Western  R.  R.  Co 1012 

actual  benefits  to  plaintiffs  not  to  be  considered 1012 

injury  to  possessors  right 1013 

motion  of  defendant  generally  of  no  account 1018 

damnum  absque  injuria 1014 

Daicp  JuTB : 

keeping  near  dwellings,  nuisance  when 158,  157 

.Danoibous  Ahdcals: 

rule  as  to  animals  ferae  natur» 870,  872  n. 

negligence  not  an  element 870,     871 

domestic  animals,  rules  relating  to 871-875  and  notes 

scienter  must  be  shown 871-875  and  notes  875-878 

what  puts  owner  of,  on  his  diligence 871  n.  1 

see  Miller  v.  McKesson 871  n. 

see  Hale  v.  Van  Dever 871  n. 

see  Rider  v.  White 871  n. 

see  Jenkins  v.  Turner 871  n. 

see  Laverone  v.  Mangiante 871  n. 

how  scienter  may  be  shown.  871 ;  n.  1  and  2;  872-^74,  875-877  and  notes 

see  Congress,  etc.,  Spring  Co.  v.  Edgar 878  n.  1 

see  Beek  v.  Dyson 878  n. 

see  Card  v.  Case 874  n. 

see  notes  on  pages 875-878 

negligence  of  person  injured  by  effect  of,  right  of  recovery 874  n. 

see  Meibus  v.  bodge 874  n. 

see  Plumley  v.  Birge 874  n. 

see  Lynch  v.  McNally 874  n. 

see  Earhart  v.  Youngblood    871  n. 

see  Marble  v.  Ross 871  n. 

right  to  keep  watch  do^ 877,  878,  n.  1,  882  and  notes 

degree  of  care  required  m  keeping 882 

see  Woolf  v.  Chalker 882  n. 

see  Brock  v.  Copeland 882  n. 

when  animals  are  nuisance 882 

fact  that  are  secured  by  chfdn  no  defense 882 

see  Sarch  v.  Blackburn 882  n.  1 

see  Mann  v.  Reed 882  n,  2 

129 
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see  Jones  ▼.  Perry 882  n.  2 

see  Curtis  v.  Mills 883n.2 

who  is  liable  for  injuries  from 885 

animals  disturbing  neighborhood  at  night 885 

obstructing  public  or  private  way  by  keeping  near 885 

keeping  ferocious  dog  near  public  footway  indictable 886 

see  Com  v.  McClung 886  n.  1 

when  may  be  killed  as  nuisances 979 

Dahqbbous  Usb  : 

of  property,  duty  of  person  as  to 115 

when  only  liable  for  negligence 115 

see  Blyth  y.  Birmingham  Water- Works  Co 116  n.  4 

Dbdicatiok  : 

highways  by 303 

(Sjeb  Highways.) 

DisBASBD  Meat  : 

sale  of,  indictable  as  nuisance  when 69 

what  necessary  to  establish  offense 69 

see  Gk)odrich  v.  People 69 

DiSOBDBBLT  HOUSBS  : 

common  nuisance 47 

what  constitutes 47-55 

house  in  which  liquor  is  sold,  is  when 47,  48,  n.  1 

see  United  States  v.  Columbus 48  n.  1 

noise  and  violence  not  necessary  element  in  all  cases 48 

see  People  v.  Rawland 48  n.  1 

concert  saloon  is,  when 48  n.  1 

house  of  assignation  is 49 

landlord  indictable  for,  when 49 

tippling  house  is 50 

must  be  habitually  disorderly 50 

Dibtillbry: 

drugs  from,  let  into  stream,  nuisance  when 502  n.  3 

DivBBSioN  and  Detbijtion  of  Water: 

diversion  of  water 387 

see  Webb  v.  Portland  Manuf.  Co 388 

disturbance  of  natural  flow  of  water,  actionable 344 

see  Bmbrey  v.  Owen 895 

detention  of  water 399 

rights  as  between  mill-owners 402 

rule  in  PolUtt  v.  Long 408 

reasonableness  of  detention,  question  of  fact  for  jury 405 

effect  of  restrictions  by  grant 405 

when  restrictions  are  imposed  by  acts  of  the  parties 406 

uses  in  excess  of  natural  right .      . . 408 

right  to  use  water  for  purposes  of  irrigation 408 

rule  in  Van  Hoesen  v.  Coventry 414 

surface  water,  see  Collins  v.  Philadelphia  as  to,  from  navigable 

streams 563 

(See  Water,  Mills  akd  Mill  Owners.) 
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Doob:  pagb. 

ferocious,  allowing  to  ran  at  lar^  indictable 78  n.  8 

ferocious,  kept  near  highway  nuisance  when 886 

(See  DAN0BBOUB  Animals.) 

Drains: 

insufficient,  land  owner  liable  for 116,  117 

see  Dennison  y.  Gt.  Northern  R.  R.  Co 116  n.  2 

see  Alston  v.  Grant 117 

land-owner  not  bound  to  build  to  carry  off  water  arising  from 
natural  causes 121 

Dtb  Houbb: 

nuisance  when 692  n.  681,  682  n 

Eaybs: 

projecting  oyer  land  of  another,  nuisance  when 9  n.  2 

even  will  imply  damages 9  n.  2 

see  Pry  V.  Prentice 9  n.  2 

projecting  over  another's  an  actionable  nuisance 102-114 

actual  damage  need  not  be  proyed 103,  109 

may  be  abated  before  damage  done 104 

Eaybb  Droffbbs: 

nuisances  when. .         59 

how  offense  is  established 59 

punishment  for 59 

listening  at  door  of  jury  room 59 

Efvigibs  : 

exhibition  of  in  shop  windows,  nuisance  when 56 

see  Rex  v.  OanUsh 53 

see  Com  y.  Haines 56  n.  6 

Emigrant  Depot: 

public  nuisance  when 68 

Estoppel  : 

does  not  apply  to  person  who  has  permitted  works  to  be  ended 

without  objection,  unless 677 

see  Radenhurst  y.  Coates. 676 

EXEBCPLARY  DaHAGKS  : 

may  be  giyen  when 1008 

see  Morford  y.  Woodworth 1004 

EXPLOSIYBS : 

keepmg  near  dwellings,  etc.,  nuisance  when 153,     157 

(See  CoMBUSTiBLB  Materials.) 

Exposure  op  Person  in  Public  Place: 

(See  Indecent  Exposure.) 

False  Reports  : 

circulation  of,  nuisance  when 72 

see  Com.  y.  Cassidy 72 
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things  contra^  u>,  not  necessarilj  nmsanoeB 15 

see  Walter  ▼.  Selfe 18 

Fabiha  Wobkb: 

refose  from,  let  into  waters  of  stream,  nnisanoe  when 513 

see  Robertson  y.  Stewart 518 

Fkncb: 

dilapidated,  nuisance  when 8il1 

see  Rooth  y.  Wilson 8il1 

Foib: 

(See  ISDIOTMXHTB.) 

FiBBfl: 

negligently  setting  of 156 

see  Tuberyil  y .  Stamp 156 

occasioned  by  storing  of  highly  combustible  articles 157 

negligence  in  use  of .  151^163 

see  League  y.  Joumeay 160 

see  Hanrey  y.  Derwoody 159 

FnuB- Wobkb: 

manufactories  of,  nuisance  when 56 

Flax  Shins  : 

letting  into  stream,  nuisance  when 520  n. 

see  Olliley  y.  McOhesney 530  n. 

Floatino  Docks: 

nuisance  when 560 

Floatiho  Stobb  House: 

nuisance  when 560 

Food: 

adulterated,  sale  of,  nuisance  when 69 

(See  ADxniTiBBATSD  Food.) 

FoROB  : 

nuisance  when 593  n. 

in  dwelling,  nuisance  when 703 

see  Kinloch  y.  Robertson 703 

Fbaud: 

nuisances  arising  from,  or  force 154 

see  Springhead  spinning  Co.  y.  Riley 154 

Fbuit  Stands: 

in  street,  nuisance 380 

Fubl: 

use  of  that  produces  dense  smoke,  nuisance  when 585 

Fubnagb: 

blast,  nuisance  when 593  n. 
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nuifiances  when 58 

what  constitates 68  see  n.  d 

husband  and  ynie  may  be  jointly  indicted  for 54 

Gas  Wobxb: 

refuse  from,  deposited  on  adjoining  lands,  injuring  water  in 
well  by  percolation,  etc . .  118-119 

see  Brown  ▼.  lUius 118 

refuse  from,  polluting  water  of  stream,  injuring  it  for  manu- 
facturing purposes 519  n.  1 

see  Oarhart  ▼.  Auburn  Gas  Co 519  n.  1 

Glaitdbbs: 

exposure  of  horses  afflicted  with 68 

Glass  House  : 

for  manufacture  of  glass,  nuisance  when 592  n. 

Gold  Beateb^s  Shop: 

nuisance  when 704  n.  2 

see  Wallace  y.  Auer 704  n.  2 

Gbabtob: 

of  premises  liable  for  nuisances  existing  thereon,  when 78 

Gbatb  Yabds: 

(See  CmcBTBBT.) 

store-house  for,  nuisance  when 688 

GunPowdbb: 

keeping  of,  in  public  place,  nuisance 70-73 

see  Wier's  Appeal 71 

see  Heeg  t.  Licht 71  n.  3 

see  Mci^drews  v.  OoUered 72  n. 

keeping  near  dwellings,  nuisance  when 158-154 

Gttttebs: 

duty  of  owners  of  buildings  as  to 114 

Hat  Ricks  : 

negligently  constructed,  nuisances,  when 156 

see  Vaughn  ▼.  Menlove 156 

Health: 

uses  of  property  endangering,  public  nuisance  when. 78 

Hens: 

placinff  poison  upon  one's  own  land  to  destroy,  actionable i46 

see  Johxuon  v.  Patterson 146 

Highway: 

pigeon  shooting  near,  nuisance  when 56 

see  Rex  ▼.  Moore 55 

udng  by  constable,  for  sale  of  goods  at  auction 66 

Milliman. 56 


using  Dy  CO 
see  Com.  v. 
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use  of,  for  passage  of  processiQii  is  not 6 

exhibition  in  shop  windows  collecting  crowds,  nuisance  when 56 

placing  things  near  highway  calculated  to  fri^ten  horses,  nuis- 
ance      74  n.  4 

pig  styes  near 74 

slaughter  houses 74 

what  constitutes  at  common  law 249 

by  prescription ^50 

rights  acquired  b^  the  public  in 251-S53 

conflict  of  doctnne  as  to  relative  rights  of  the  public  and  the 

owner  of  the  f ee . . : 358 

what  constitutes  by  dedication 353 

presumption  arising  from  an  open  user  of  a  way 354 

use  of  a  way  by  the  public,  must  be  accompanied  with  such  acqui- 
escence by  the  owner  of  the  fee  as  to  establish  an  animus 

de^candi * 354 

declarations  of  the  owner  will  neither  establish,  or  defeat  the  right, 
erection  of  houses  leaving  open  space  in  front,  evidence  of 

dedication 354 

question  of  fact  for  jury  whether  the  use  by  the  public  or  the  acts 

of  the  public  have  been  such  as  to  establish  dedication. 355 

dedication  may  be  Qualified  by  the  owner  of  the  fee 356 

in  what  respects  deaication  may  be  qualified 356 

reservations  must  be  exercised  reasonably 357 

no  limitations  as  to  time  can  be  imposed 357 

use  must  be  known  to  the  owner.     When  it  may  be  inferred 357 

to  make  by  dedication,  public  must  accept  it 357 

obstruction  of  is  a  public  nuisance 259 

as  to  what  use  of  is  a  nuisance  is  a  question  for  the  jury 360 

every  actual  encroachment  on  is  a  nuisance 360 

when  question  of  nuisance  is  one  for  the  court 363 

rule  in  Harrower  v.  Ritson 363 

rule  in  Rex  v.  Wright 368 

nuisances  to,  as  given  by  Hawkins  and  in  various  cases 364 

doctrine  of  Peckham  v.  Henderson  questioned 365 

necessary  obstructions  not  nuisances 366 

building  material  may  be  placed  there 366 

see  Fritz  v.  Hobson 266  n.  1 

goods  may  temporarily  be  placed  there 266-368 

obstruction  from  accidental  cause 368 

use  of,  must  be  reasonable 369 

what  uses  are  unreasonable 369 

rule  in  Rex  v.  Russell 370 

necessary  uses  of,  must  not  be  unreasonable 370 

unnecessary  use  i9  not  reasonable 371 

trader  has  no  right  to  use  for  purposes  of  trade 369 

the  public  are  entitled  to  all  the  land  embraced  within  the  limits 

01  the  highway 371 

rule  in  Rex  v.  Jones 371 

rule  in  Rex  v.  Cross 273 

rule  in  People  v.  Cunningham 373 

rule  in  Rex  v.  Carlisle.     Loungers,  nuisances 374 

collection  of  crowds  a  nuisance 375 

unauthorized  excavations,  nuisances 376 

cellar  openings,  excavations,  fruit  stands  or  any  huckster  stands. .    380 
rule  in  Coupland  v.  Hardringham 380 
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landlord  liable  equally  with  tenant  when  premises  are  let  with 

nuisance  on  them 282 

rule  in  Pretty  v.  Brickmore 285 

difference  of  doctrine  in  different  States 276-28 

excavations  near  a  highway,  nuisance  when 286 

obstructions  in,  what  constitutes 286-287 

need  not  be  permanent 286 

playing  ball  in 286 

leaving  articles  in,  or  by  the  side  of. 286 

excavations  made  under  proper  authority 287 

excavations  made  by  authority  must  be  properly  guarded  and  every 

means  adopted  for  protection  of  public 287 

authority  cannot  be  given  to  endanger  public  safefcy 288 

see  Irvine  v.  Wood 288  n.  2 

see  Dygert  v.  Schenck 288  n.  2 

erections  near  a  highway  must  be  so  constructed  as  not  to  endanger 

safety  of  travelers 289 

building  with  pitch  roofs  along,  nuisance  when 289 

owner  hable  for  damages  from 289 

indictable 290  n.  1 

cornice,  overhanging  street 290  n.  1 

tenant  held  liable  in  Massachusetts 290  n.  1 

sign  suspended  over  street 290  n.  1 

see  Salisbury  v.  Herchenroder 290  n.  1 

bay  window  projecting  over '. 291  n. 

door  opening  over  street.   291 

see  Daniels  v.  Potter 291 

stone  and  dirt  piled  on  street 291 

see  Vale  v.  Bliss 291 

insecure  areas  in  public  footways 292 

rule  in  Barnes  v.  Ward 292 

individual  creating  obstruction  liable  over  to  the  city 293 

in  Chicago  v.  Bobbins 298 

m  Congreve  v.  Smith 294 

interferences  by  owner  of  the  fee 296 

legislative  authority  restricted 297 

railroad  g^nts  must  be  exercised  in  conformity  to  charter 297 

restrictions  upon  railroads 298 

restrictions  upon  all  legislative  grants 800 

private  ways 300 

uability  of  owner  of  premises  for  defective  way 801 

changing  grade  of,  by  individual 801 

erections  on  premises  adjoining  highway  that  frighten  horses.  802-805 

obstructions  near,  outside  its  Imdts  not  nuisances 304 

obstructions  by  teams 305 

things  endangering  safety  of  travelers    306 

ferocious  dog  kept  near 306 

shade  trees ^ 306 

owner  of  fee  may  do  nothing  to  impair  safety  of  travel 807 

stationing  person  to  injure  business  of  another 307 

once  a  highway  always  a  highway  until  lawfully  discontinued.  . .     308 

drawing  unreasonable  loads  over  a  highway 308 

noxious  trades  near  a  highway ...   .     309 

authorized  obstructions 809-317 

rule  in  Moshier  V.  R.  R.  Co 311 

legislative  grant  authorizes  all  uses  necessary  to  a  proper  exercise 

of  the  powers  given 813 
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role  in  Rex  v.  Pease 314 

80  long  as  the  authority  is  exercised  reasonably  the  grant  is  a 

protection .* 817 

rule  in  Turnpike  Co.  v.  The  Camden  and  Amboy  R  R  Co 817 

defective  highways  a  nuisance 317 

liability  for  maintenance  of,  in  England 318 

when  parishes  escape  liability 319 

when  individuals  or  corporations  are  liable  to  repair 319 

prescriptive  liability  to  repair  arises  out  of  the  tenure  of  the  land  320 

prescriptive  liability  only  extends  to  the  old  way 322 

no  liability  for  injuries  resulting  from  non-repair 322 

repairs  of  bridges  in  England  is  imposed  on  the  county 822 

no  common-law  liability  to  repair  in  the  United  States 323 

statutory  powers  and  liabilities 323 

unsafe  highways  or  bridges,  nuisances 825 

distinction  as  to  location 326 

as  to  what  is  a  defect,  is  a  mixed  question  of  law  and  fact 327 

the  obligation  to  repair  imposed  by  law  is  to  keep  the  road  in 

good  repair 327 

no  liability  exists  for  defects  until  the  road  has  been  adopted.  . .  327 
no  liability  exists  for  injuries  resulting  from  something  outside 

the  limits  of  the  highway 828 

rule  in  Hixon  v.  Lowell 830 

rule  in  Morse  v.  Richmond 331-334 

no  liability  for  injuries  from  going  upon  the  margin  of  a  highway 

unnecessarily 334 

rule  in  Algier  v.  Lowell 337 

duty  of  towns  to  define  the  limits  of  highways  by  the  erection  of 

proper  guards 387 

towns  cannot  shift  their  liability  upon  individuals  or  corporations,  338 

liability  when  his^hways  or  bridges  are  destroyed  by  floods 889 

duty  to  erect  railings  at  dangerous  points . .           340 

relative  duties  as  between  travelers  and  the  town 340 

Hog  Sttbb: 

nuisance,  when 671 

see  Wanstead  Local  Board  v.  Hill 671 

see  State  v.  Payson 671  n.  2 

Horsb: 

with  glanders,  exposure  of,  ih  public  place,  nuisance  when 68 

Hospital: 

for  treatment  of  persons  with  contagious  disease,  nuisance  when.      68 
see  Managers* etc. >  v.  Hill 68il4 

Housb: 

owner  of,  bound  to  prevent  injury  to  adjoining  owner  from ....      127 

water  from  roof  of 124-127 

see  Bellaens  v.  Sackett 127 

dilapidated,  liability  for  mjuries  from 127 

see  Benson  v.  Suarez 127 

see  Scullin  v.  Dolan.   128  n.  1 

Icb: 

sliding  from  roof  upon  traveler  in  street 128 

on  sidewalks,  creates  defect  when 884  n.  7 

(See  MtnficiFAL  Cobporatioks.) 
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indictable 991 

Iudbceht  Ezposubb: 

of  person,  is  indictable,  as  a  public  nuisance 60 

essential  elements  to  constitute  the  offense 61-67 

distinction  between  statutory  and  common-law  offense 61 

rule  as  to,  in  North  Carolina. 62 

cases  showing  what  creates  the  offense 62 

see  Rex  v.  Qallard 63 

intent,  question  for  jury 68-65 

what  constitutes 65-67 

rule  when  place  is  public 60-67 

of  monstrosities,  nuisance  when 67 

exposure  of  person  of  other 67 

indictable 991 

what  is  pubUc  place 991 

IsDBCKST  Language: 

use  of  in  public  place  renders  person  using,  liable  as  for  public 
nuisance • 75 

Indictioent: 

against  common  scold,  what  should  state 59 

for  nuisance,  what  must  contain 988 

nuisance  must  be  particularly  described 988-984 

location  of,  must  be  given        984 

must  describe  the  nuisance  both  as  to  location,  cause  and  effect.     984 

illustrations 984-986 

against  town  for  not  repairing  highway 984-985 

for  obstruction  of  highway       986 

character,  as  highway,  must  be  established 986  n.  1 

usaffe  to  do  the  acts  complained  of  no  defense 986  n.  1 

establishment  of  new  roaii  affords  no  defense  for  obstructing 

old  one,  imless 986  n.  1 

for  maintaining  mill-dam  across  navigable  stream 984 

for  maintaining  mill-dam  rendering  water  stagnant  or  washing 

offal,  etc.,  upon  shore 984-998 

disorderly  house,  what  must  be  stated 986 

publication  of  obscene  books 987 

when  will  lie  against  landlord 987 

for  obnoxious  trades  near  highway 988 

when  ad  commune  nocumentum  should  be  used 988 

instances  in  which  lies 989-998 

over-crowding  houses  with  poor  people  in  time  of  plague 989 

exposing  in  public  place  horses  afflicted  with  glanders 989 

keeping  large  quantities  of  gunpowder  in  public  place 989 

carrying  on  noxious  trade  in  public  place 989 

collecting  crowds  in  highway  990 

creating  alarm  in  public  mind  by  spreading  false  reports 990 

see  Low  V.  Gassady 990  n.  2 

sawing  logs  or  timber  in  public  street 990 

obstructing  street  with  barrels  of  beer 996 

opening  new  coal  holes  without  license 990 

sellinff  adulterated  or  diseased  meat,  or  food  or  drink 990  n.  8 

distnroing  neighborhood  by  great  noise  at  night 990 

erections  calcinated  to  frighten  horses 990 

130 
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indecent  bathing 991 

indecent  exposure  of  person  in  public  place 991 

what  is  public  place 991 

permitting  swine  to  mn  at  large 991 

keeping  swine  near  highway 991 

slaughter  house  near  highway 992 

what  must  be  alleged  and  proved 99^ 

supplying  town  with  poisonous  water 993 

abatement  of  nuisance  by  order  of  court  after  conflideration. .  99^995 

effect  of  previous  abatement  by  party  himself. 9^ 

see  Rex  v.  Pappineau 993 

what  order  should  direct 993 

form  of  order 993 

party  must  be  directed  to  abate  in  first  instance 998, 994 

reasonable  time  must  be  given  for  him  to  comply  with  order. 991 

order  to  abate  made  to  sheriff  in  first  instance  erroneous 994 

cannot  be  made  unless  respondent  is  present  in  court 993 

court  may  direct  abatement  or  not,  in  its  discretion 994 

see  Rex  v.  Stead 993 

can  be  no  order,   unless  indictment  charges  the  nuisance  as 

continuing 994 

instances  in  which  order  to  abate  cannot  be  made 994, 995 

sentence  may  be  for  what 993 

when  prosecution  is  in  name  of  private  prosecutor  who  controls  it,  996 
Injunction  : 

grounds  upon  which  equity  predicates  jurisdiction 889 

irreparable  injury,  what  is 892 

amount  of  damage,  not  material 894 

continuous  and  constantly  recurring  grievance  defined 900 

substantial  right  defined 900 

distinction  between  injury  to  a  right,  and  injury  to  property 902 

distinction  between  injury  and  damage 903 

damage  defined 904 

right  need  not  be  settled  at  law 907 

equity  will  take  exclusive  jurisdiction,  when 910 

fact  that  party  has  a  legal  remedy,  not  material 91 1 

a  substantial  right  of  property  must  be  affected 913 

the  real  test  to  determine  equitable  relief 913 

when  injuries  to  a  '*  mere  convenience  "  will  be  enjoined 913 

who  may  maintain  a  bill 914 

equity  will  settle  all  the  rights  of  the  parties  in  certain  cases 915 

equity  jurisdiction,  concurrent  with  that  of  court  of  law 915 

perpetual,  preliminary,  and  mandatory  injunctions 916 

against  whom  bills  should  be  brought 917 

injunctions  against  threatened  nuisances 917 

what  the  bill  in  such  cases  should  contain 889,  918-922 

injunctions  against  interference  with  comfortable  enjoyment  of 

property 992 

mere  inconvenience  resulting  from  lawful  act,  wHl  not  be  enjoined   922 

each  case  rests  upon  its  peculiar  circumstances 923 

extensiveness  or  expensiveness  of  works  no  reason  for  refusing  to 

enjoin ^ 

locality  to  be  considered 925 

laches  of  a  party  may  deprive  him  of  equitable  relief 925 

a  party  may  not  sleep  upon  his  rights 
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what  amounts  to  acquiescence, 926-928 

see  Bankhardt  v.  Houghton 875-879 

see  Brown  v.  Bowen 379 

see  Smith  v.  Scott 880 

injunction  after  verdict  at  law 928 

seyeral  persons  acting  separately  may  be  joined  as  defendants  in 

certain  cases 928 

instances  of  trades  a^nst  which  equity  has  granted  relief.  . .  929-981 

injunctions  to  restram  interference  with  water  rights 981 

injunctions  against  injuries  to  lateral  and  subjacent  support  of  land  982 

injunctions  against  interference  with  party  walls 988 

special  franchlBes 984 

instances  of 984 

natural  franchises 984 

effect  of  answer  denying  all  the  equities  of  the  bill 985 

the  retention  or  dissolution  of  the  injunction  upon  coming  in  of 

full  answer,  a  matter  of  discretion 986 

the  motives  of  the  plaintiff  not  material 988 

injunctions  to  restrain  public  nuisances  at  the  suit  of  private  parties  988 

what  the  bUl  should  contain 989 

injunctions  against  public  companies,  when  granted 940 

verdict  at  law  conclusive  upon  (question  of  right 942-948 

when  verdict  at  law  entitles  plaintiff  to  injunction ...  1 686 

relative  loss  to  either  party  may  be  considered. 637 

the  character  of  the  nght  seeking  protection  may  be  considered.  687 
whether  the  injury  is  compensable  in  damages  is  generally  de- 
cisive    687 

the  real  equity  of  the  case  controls 637 

continuous  injury  will  be  enjoined 638 

whether  the  injunction  will  place  the  plaintiff  in  statu  quo  is  an 

element 688 

several  persons  suffering  a  special  common  injury,  thouj^h  differ- 
ent in  degree,  may  join  in  a  bill  to  enjoin  a  public  nuisance . . .  688 

see  Parker  v.  Winnipiseogee  Lake  Cotton  Co 687 

see  Sutcliffe  v.  Wood 687 

(See  RBMEDIBfi  IN  EqUFTT.) 

Lnre: 

public,  nuisances,  when • 55 

Ibon  Works: 

nuisance  when 592  n. 

Ibon  and  Stbbl  Wobks: 

nuisance  when 701 

see  EUiotson  v.  Feetham 701 

Landlobd: 

liable  as  keeper  of  bawdy-house  when 41-42 

liable  for  nuisance  civilly  or  criminally  as  well  as  tenant  when. .  76-80 

fact  that  he  cannot  enter,  to  abate,  no  defense 77 

only  liable  for  nuisance  by  tenant  when  use  of  property  necessarily 

so  results 77 

see  Rich  v.  Basterfield 77  n.  5 

how  liability  for  nuisance  by  tenant  is  established 78 

liability  of,  to  tenant  for  nuisance 188-140 

for  defective  water-closet 188 


..J 
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see  Marshall  v.  Gapen 13S 

for  defective  tank 140 

see  Garstairs  v.  Taylor 140 

rule  when  thing  may,  or  necessarily  most  become  a  nuisance.   140-145 

see  Bobbins  v.  Mount 140 

see  Rockwood  v.  Wilson 141 

see  Gahill  v.  Eastman 142 

liable  for  nuisance  committed  by  tenant  when.   960^  951  n.  1 ;  952  n.  1; 

955,  95a,     957 

when  not  liable 950-952 

when  liable  to  tenant  for 955  n.  3 

see  Marshall  v.  Gohen 955  n.  3 

for  letting  premises  infected  with  small-pox 953  n.  3 

see  Minor  v.  Shayer 953  n.  3 

for  letting  house  with  defective  drains 955  n. 

see  Wilson  v.  Fitch  Hatton 955  n. 

and  tenant  jointly  liable  when 951 

actions  by 946-956 

(See  RsiCBDUs  at  Law.) 

Lateral  Sufpobt: 

no  absolute  right  to  support  for  soil 181 

ri^ht  merely  to  have  soil  left  intact 183 

nue  in  Farrand  v.  Marshsill 184 

rule  in  Lasala  v.  Holbrook 185 

right  only  exists  as  to  soil 187 

buildings,  effect  of  on  right 187 

rule  in  Brown  v.  Bobbins 188 

recovery  may  be  had  when  structure  does  not  contribute  to  injury.  189 

distinction  between  injury  to  soil  and  structures  thereon 196 

rule  in  Hamer  v.  Knowles 191 

instances  in  which  buildings  may  be  recovered  for 191 

see  Farrand  v.  Marshall 193 

division  fence  not  regarded 194 

rule  in  Wyatt  v.  Harrison 194 

riffht  ceases  when  wall  is  substituted  for  soil 195 

rme  in  Panton  v.  Holland 196 

rule  in  Thurston  v.  Hancock 196 

rule  in  Lasala  v.  Holbrook 197 

degree  of  care  required  in  excavating  near  foundation  walls 197 

what  acts  deprive  one  of  the  right  of  support 199 

Lead  Works: 

for  smelting,  nuisance  when 630 

Leoalizbd  Nuisangb: 

what  arts,  which  would  otherwise  amount  to  nuisances  are  excused 

by  legislative  grant 852-854 

effect  of  grant  only  excuses  from  action  by  the  public  and  from 

indictment  therefor. 85S-858 

only  excuses,  as  to  such  nuisances  as  naturally  and  necessarily 

arise  from  exercise  of  the  former 853 

for  a  wrongful  or  negligent  exercise  of  the  wright,  liability  both 

civilly  and  criminally  arise 853-860 

see  Rq?ina  v.  Bradford's  Navigation  Go 853  n.  3 

obligations  resting  on  public  companies  in  the  exercise  of  their 

powers. 854-858 
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see  Tinaman  ▼.  Belvidere,  etc.,  R  B.  Oo 866  n. 

see  Clark  t.  Mayor  of  Syracuse 854  n.  1 

see  Richardson  v.  N.  Y.  CentU  R.  R.  Go 854  n.  1 

rule  when  there  are  two  modes  by  which  power  can  be  exercised.     855 

must  perform  its  work  carefully  and  skillfully 855 

liability  of  water  works  company  for  not  guarding  excavation 

in  street 855  n.  8 

see  Matthews  t.  West  London  Water  Works  Co 855 

railroad  company  for  turning  surface  water  upon  adjoining  owner, 

liable  when 855  n.  8 

laying  track  unskillfully  in  public  street 855  n.  8,  856  n. 

letting  down,  adjoining  owner^s  lands 855  n.  8 

not  providing  proper  flood  gates  for  escape  of  water.  855  n.  8,  856  n. 
not  providing  suitable  support  for  builaings  when  tunneling  for 

road-bed 855  n.  8 

see  Freehold  General  Investment  Co.  v.  Metropolitan  R.  R.  Co.  855  n.  8 
when  road  is  carried  under  highway,  duty  as  to  bridges  and 

approaches  thereto 856  n. 

see  ^o.  Staffordshire  R.  R  Co.  v.  Dale 856  n. 

see  Hamden  v.  N.  H.  R  R.  Co 856  n. 

insufficient  culverts 856  n. 

see  Pittsburgh,  etc.,  R  R  Co.  v.  Qilliland 856  n. 

bound  to  use  engines  suitably  constructed  and  provided  with  best 

appliances  for  protecting  adjoining  property  from  fire,  etc. 856 

not  permitted  to  ring  bell  or  blow  wbistle  unnecessarily 857 

noise,  etc.,  from  trains  covered  by  grant 857 

authority  to  erect  bridges  over  navigable  streams,  does  not  war- 
rant bridge  without  suitable  draws 858 

power  of  the  legislature  to  exempt  companies  from  liability  for 

nuisances 868 

does  not  exempt  in  certain  cases 864 

see  Henry  v.  Vt.  Cent'l  R  R  Co 864 

implied  condition  that  work  shall  be  well  done 866 

what  is  a  taking  of  property 868 

power  of  English  Parliament 868 

no  remedy  for  injuries  purely  consequential 869 

Lickhsb: 

to  erect  dam,  does  not  carrv  with  it  right  to  flood  lands 874 

fact  that  plaintiJS  consented  to  erection  of  dam  or  assisted  therein 

does  not  estop  him  when 874 

only  estopped  as  to  injuries  which  must  result  from  erection. .  875-880 

see  Banknardt  v.  Houghton 875 

see  Brown  v.  Bowen 879 

see  Smith  v.  Scott 880 

effect  of  assent  when  heavy  expenditures  have  been  made 880 

see  Veghte  v.  Raritan  Water  Power  Co 380 

distinction  between,  and  easement 881  n.  1 

right  to  revoke 881-385 

see  Hetfield  v.  R  R  Co 881 

see  Wood  v.  Ledbitter. 882 

see  Miller  v.  Auburn,  etc.,  R  R  Co 382 

see  Roberts  V.  Rose 888-885 

LncB  Kiln: 

nuisance  when 683  n. 
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statute  of,  as  applicable  to  nuisances 9M-10O0 

LiYS&T  Stabub: 

nuisance  when 679-681 

noisesome  stenches  from 679 

noise  from 679 

collection  offices  by 679 

see  Dargan  t.  Waddell 680 

Location  :  pack. 

of  nuisance,  how  far  affects  question  of 11-15 

see  Tipping  v.  St.  Helen  Smelting  Ck> 12 

Huckenstine's  Appeal 12 

Lottbrt: 

setting  up,  nuisance  when 56 

LOUHGEBS : 

in  street  nuisance 974 

Maitoatobt  Injdkction: 

(See  Rkmedibs  m  Equirr.) 

MARBTiK  Mill: 

running  of,  nuisance  when 718 

see  McKeon  v.  Lee 713 

Mastbb: 

liable  for  nuisance  committed  by  servant  when. 79 

Manubb  : 

deposited  on  adjoining  land,  nuisance  when 118 

Mbat: 

sale  of,  diseased 69 

(See  Disbasbo  Meat.) 

MsLTiNa-HonsB : 

nuisance  when 668 

see  Peck  v.  Elder 61 

see  Morley  v.  Pragnall 668 

smell  from,  need  not  be  hurtful 6G8 

see  Rex  v.  White 668 

formerly  regarded  as  nuisances  per  se 663 

see  Dowine  v.  Oliphant 669 

See  Lbad  Wobks  —  Coppbb  Wobks. 

Merchandise  : 

rules  as  to  unloading  of,  in  streets 266-268 

Mill: 

discharging  refuse  from,  as  to  injure  lower  mill 579  n.  1 

Mills  and  Mill  Ownbbs  : 

relative  rights  of,  on  same  dam 487 

rights  of,  how  restricted 489 

capacity  of  the  stream  to  be  taken  into  account 489 

i-estrictions  as  to  erection  of 489 
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cannot  divert  the  water  from  the  stream  unless  it  is  returned 

again 489 

cannot  set  water  back  on  lands  above,  by  dam,  unless 490 

erection  of  dam  injuring  lands  above  or  below,  actionable 490 

interfering  with  drainage  of  lands 490 

destroying  springs 490 

charging  soil  with  water 490 

accumulating  and  throwing  in  upon  land 490 

restrictions  upon  persons  erecting  dams 491 

prescriptive  rights,  how  acquired 491 

measured  by  user 492 

rule  in  Lawlor  v.  Potter 494 

rule  in  Gilford  v.  Lake  Co 493 

changes  of  machinery 496 

rule  in  Carlisle  v.  Cooper , 495 

rights  of  ancient  mills 498 

what  constitutes  a  mill  site 499 

when  dam  may  be  erected 499 

turning  new  stream  into  the  one  on  which  dam  is  erected 500 

reservoirs 500 

no  defense  that  land-owner  is  benoSted 500 

setting  back  water  by  dam  and  flooding  upper  lands 490 

stagnant  water,  made  so  by  dam,  actionable  and  indictable 490 

Mine: 

injury  by  water  from  opening  of,  actionable  when 119 

see  Robinson  v.  Black  Diamond  Coal  Co 119 

owner  of,  when  liable  to  surface  owner  for  injury  from  mining 

operations 145 

exposed  shafts,  duty  as  to 145 

Monopolies: 

nuisances  at  common  law 57 

Morals  : 

nuisances  affecting  public 

(See  Public  Nuisancks.) 

Mottvb: 

with  which  act  is  done  has  no  effect  on  question  of  nuisance,  8  n.  1 ; 

10-15-20-21 
with  which  act  is  done  of  no  account 10-13 

Municipal  Corporations: 

liable  to  indictment  for  nuisance  when 86 

liable  for  damages  from  insufficient  sewer 144 

see  Phinzey  v.  Augusta 144 

their  source  of  power 820 

can  do  no  act  not  warranted  by  charter  or  general  law. .     820,  821  n.  1 

no  control  over  nuisances  without  special  power 821  n.  1 

when  may  abate  nuisances 821,  822  n.  1 

see  Meeker  v.  Van  Rensselaer 822  n.  1 

see  Manhattan  v.  Van  Eeuren 822  n.  1 

cannot  by  ordinance  declare  that  to  be  a  nuisance,  which  is  not 

so  in  fact 822  n.  1 ;  823,  824  n.  1 

see  Pieri  v.  Shieldsboro 822  n.  1 
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legislature  may  confer  power 833 

may  authorize  imposition  of  penalties  for  maintaining  nuisances, 

etc 822 

abatement  of  nuisance  under  authority  of  znunieipal  ordinance.  .    823 
authority  to  abate  nuisances,  confers  no  power  to  prevent  them 

or  to  impose  penalties 823 

does  not  authorize  the  destruction  of  property  when 833 

authority  conferred  by  ordinance  of,  no  protection  against  action 

for  abating  nuisance,  unless 824 

rule  when  legislature  has  conferred  authority  upon,  to  prevent 

and  remove  nuisances 834 

ordinances  must  not  be  arbitrary 834 

must  not  be  unreasonable 834 

must  not  be  in  restraint  of  trade 8d4  n.  8 

see  Baltimore  t.  Radecke 825  o. 

must  not  be  oppressive 825  n.  3 

see  Memphis  v.  Winfield. 826  n.  3 

must  not  be  exclusive 885  n.  3 

what  ordinances  relative  to  nuisances  are  regarded  as  reasonable,  825  d.  3 
ordinances   must   be    consistent   with    common    law   and  the 

statutes 825  n. 

may  regulate  common  rights  reasonably 825  n. 

may  prohibit  swine  etc.,  from  running  at  large 825  n. 

may  cause  removal  of  obstructions  in  street 835 

or  over  it 825 

or  under  it 835 

may  prohibit  awnings  over  street,  unless 836 

may    provide    that   wooden   buildings    shall    not    be  erected, 

when 827,  830,  831  n.  1 

may  prohibit  exercise  of  trade,  when 8*27 

see  Baltimore  v.  Radecke 825  n. 

may  prohibit  unsafe  structures  on  street 827 

may  prohibit  erection  of  signs  on,  when 837 

may  prohibit  maintenance  of  coal  holes,  etc 837 

as  to  setting  posts  in  the  street 838 

as  to  erection  of  bay  windows,  porches,  stairs,  steps,  etc.,  over 

street 828 

may  regulate  passage  of  cattle  through  streets 824 

may  prohibit  noxious  trades,  when S28 

may  prohibit  removal  of  dirt  and  ofial  except  license  is  granted 

therefor 824 

may  prohibit  use  of  street  for  market  purposes 83S 

may  regulate  hoistways. 834 

may  prohibit  erection  of  private  hospitals 83^ 

may  prohibit  vocations  of  evil  tendency 828 

may  regulate  dock  lines,  wharves,  etc.,  when 828 

may  provide  reasonable  regulations  for  preservation  of  the  health 

and  safety  of  the  public ...     828 

ordinances  cannot  be  retrospective 839 

see  Baltimore  v.  Radecke. .         825  n. 

may  prohibit  and  punish  fast  driving  in  street 829  n.  1 

mutilation  of  shaae  trees 829  n.  1 

regulation  of  laying  out  cemeteries  and  burial  of  the  dead. . .  829  n.  I 

regulate  removal  of  bodies  of  deceased  persons 829  n. 

establishment  of  fire  limits,  etc 829  n. 

as  to  restaurants,  etc.,  at  night 829  n. 
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may  reflate  sellinff  of  ^me,  meat,  etc.,  in  street 829  n. 

cannot  mipose  civii  liability  by  ordinance 829  also  n.  3 

cannot  license  nuisances 882-888 

see  Ryan  v.  Copes 882  n.  1 

see  Lutterlah  v.  Cedar  Keys 882  n.  1 

liable  for  creating  or  maintaining  nuisanceSy  same  as 

individual 882,  888-889 

see  Brewer  v.  Mayor  of  N.  Y 882  n.  2 

see  St.  John  v.  Mayor 832  n.  2 

see  Leavenworth  v.  Casey 882  n.  2 

see  Rhienhard  v.  New  York. 882  n.  2 

see  Lutterlah  v.  Cedar  Keys 882  n.  2 

liable  to  indictment  for  erectinff,  etc.,  public  nuisance 883-889 

liable  to  action  by  persons  sustaming  special  damage  from 834 

diggiQg  ditch  near  persons*  premises  and  allowing  water  to 

accumulate  and  become  stagnant 834  n.  5 

see  Hamilton  v.  Mayor,  etc.,  of  Columbus 834  n.  5 

erecting  sewers  and  emptying  into  canal 834  n.  5 

see  Boston  Rolling  Mill  v.  Cambridge 834  n.  5 

for  non-repair  of  streets 884  also  n.  7 

what  amounts  to  non-repair 833-840 

icy  sidewalks 834  n.  7 

see  Hall  v.  Manchester 834  n.  7 

use  of  street  for  water  tanks,  etc 838  n.  3 

see  Morrison  v.  Hinkson 833  n.  3 

see  State  v.  Dover 883  n. 

hydrant  in  street,  is  when  835 

defect  must  be  proximate  cause  of  the  injury 835-839 

contributory  negligence  of  person  injured,  what  is 836  n.  1 

see  Hull  v.  Kansas  City 836 

not  liable  for  injuries  resulting  from  improper  use  of  street  by 

travelers 887 

boys  sliding  in  street 837 

firing  of  cannon  by  persons  not  licensed 837 

see  Morristown  v.  Fitzpatrick 887  n.  3 

licensing  use  of  street  for  exhibition  of  wild  animals,   horses 

frightened  by,  city  liable  for 888 

see  Little  v.  Madison 888 

liability  for  not  removing  nuisance 839 

for  diverting  water  from  navigable  stream 840  n. 

see  Philadelphia  v.  Qilmartin 840  n. 

liability  for  not  removing  steps,  fences,  posts,  etc.,  obstructing 

street 840  n. 

see  Parker  v.  Macon 840  n. 

obstructing  street  by  erection  of  market  sheds 840  n. 

see  St.  John  v.  The  Mayor 840  n. 

liability  for  injuries  resulting  from  surface  water,  etc.,  in  im- 
provement of  streets 841-844  and  notes 

see  Inman  V.  Tripp 843 

defective  sewers 844-851 

see  Paraby  v.  Lancaster  Canal  Co : 845  n.  1 

see  Fleming  v.  Mayor,  etc , 846 

see  Haskell  v.  New  Bedford 848  n.  1 

see  Brayton  v.  Fall  River. 848  n.  1 

see  Franklin  v.  Wharf  Co.  of  Portland 848  n.  1 

see  Barron  v.  Baltimore 847  n.  8 

131 
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see  Phinzy  v.  Aogosta 851  d.  1 

see  Smith  V.  New  York 851  n.  1 

rule  when  sewer  was  originaUy  sufficient 850, 631 

when  built  to  carry  off  waters  of  a  natural  stream 631 

neglect  to  keep  in  repair 651 

Naviqablb  Stbsamb  : 

polluting  water  of,  actionable  when 502 

the  ebb  and  flow  of  the  tide  the  common-law  test  of  navigability.    522 

all  streams  publici  juris  capable  of  use  as  highways 523 

streams  navigable  in  law,  and  those  navigable  in  fact 525 

distinction  as  to  riparian  rights 536 

enlargement  of  the  common-law  rule  in  this  country 52S 

the  test  of  navigability  in  most  States. 529 

floatable  streams 529 

rights  of  riparian  owners  on  fresh-water  streams 530 

legislature  cannot  declare  stream  navigable,  without  compensatioa 

m  certain  cases 531 

no  distinction  made  in  some  of  the  States  between  tidal  and  fresh- 
water streams     532 

riparian  owner  restricted  to  low- water  mark  in  certain  States.. . .    532 

three  classes  of  navigable  streams  defined 532 

navigability  of  fresh-water  streams  dependent  upon  their  capacity, 

and  a  Question  of  fact 588 

right  of  noatage  dependent  upon  vtduable  use 584 

riparian  owners  may  apply  water  to  mechanical  uses,  subject  to 

{)ublic  easement . . 536 
e  in  Rhodes  v.  Otis 536 

non-tidal  streams  susceptible  of  use  for  commercial  purposes 5B7 

right  of  State  to  cut  off  access  to  the  stream  . . .  58S-546  and  notes 
right  restricted  to  streams  where  riparian  owners  are  restricted  to 

high-water  mark 544 

interfering  with  one's  convenience  not  always  actionable 546 

when  consequential  damages  may  be  recovered 547 

power  of  State  over  its  natural  streams 548 

control  over  tidal  and  inter-State  streams 549 

State  occupies  to  such  streams  the  relation  of  riparian  owner  ...  551 
decisions  of  United  States  courts  relative  to  obstructions  erected 

by  State  authority,  not  applicable  to  unauthorized  obstructions.    551 

what  erections,  etc.,  State  may  authorize 552 

State  may  convey  its  title  to  the  shore 553 

any  unauthorized  obstruction  a  nuisance 558,  554,  especially  n.  1 

rule  in  Rex  v.  Q-rosvenor 55o 

distinction  between  purprestures  and  nuisances 557 

vessel  obstructing  navigation,  when  a  nuisance 560 

floating  docks,  store-houses,  etc 560 

obstructions  over,  under,  or  in  a  navisable  stream 561 

driving  piles  in,  abstraction  of  water  from,  erection  of  dams,  etc.  56^ 
rule  in  Collins  v.  Philadelphia,  relative  to  diversion  of  water  ....    563 

SoUution  of  water  of  navigable  stream ^^ 
ischarging  refuse  into 566 

riparian  owner  may  erect  wharf  on  tidal  stream  on  his  own  land.  566 
not  necessary  that  navigation  should  be  actually  obstnicted  to 

create  a  nuisance ^ 

right  of  riparian  owner  who  owns  ad  medium  filum  aquB 567 

owner  is  vested  with  natural  franchise 509 
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doctrine  of  Delaware  and  Hudson  Canal  Co.  v.  Lawrence 670-578 

question  of  nuisance  questio  facti 578-575 

injuries  to  land  from  erection  of  groins,  sea-wall  and  defenses 

against  tides  and  currents 575 

Nbglioekob  : 

of  person  injured  by  nuisance,  no  defense 126 

in  operating  steam-engine,  renders  person  controlling  liable. .  184  n.  2 

NiTRO-G-LTCERINE : 

keeping  near  dwellings,  nuisance  when ^ 158 

(See  CoMBusTiBLB  Materials.) 

Noise  : 

what,  indictable  as  nuisance 74 

disturbing  people  by,  at  ni^ht  indictable 990 

noise  alone  may  create  a  nuisance 693 

see  Crump  v.  Lambert 693 

trifling  noise  arising  from  lawful  trades,  exceptional 894 

noises  from  trades  carried  on  at  unreasonable  nours 694 

see  Dennis  v.  Eckhardt 694 

hammering  tin  694 

noise  from  livery  stables 695 

see  Dargin  v.  Waddill 695 

from  cattle  pens 695 

see  Bishop  v.  Banks 695 

from  ringing  of  bells 696 

see  Soltau  v.  De  Held 696 

see  Harrison  v.  St.  Mark^s  Church 697 

test  of  nuisance  from  noise 698 

distinction  between  noise  from  lawful  trades  and  those  resulting 

from  mischievous  or  malicious  motives. .    698 

see  Rex  v.  Smith 699 

see  Com.  v.  Taylor 699 

see  Carrington  v.  Taylor 699 

see  Eeeble  v.  Heckeringill 699 

noisy  trades,  nuisance  near  dwellings,  when 699 

see  Fish  v.  Dodge 699 

blacksmith's  shop  near  dwellings 701 

see  Bradley  v.  Gill 701 

noisy  trade  in  part  of  a  dwelling 702 

see  GuUick  v.  Tremlett 702 

jarring,  varying  or  agitating  noises,  etc 701 

see  Elliotson  v.  Feetham 701 

noises,  etc.,  from  rolling  mill 701 

see  Scott  v.  Firth 701 

noise  and  vibration  of  a  printing  press  in  a  dwelling-house 702 

see  Robertson  v.  Campbell 702 

jarrinff  occasioned  by  a  steam  engine 708 

see  J<Minston  v.  Constable 708 

trip  hammer  shop 703 

see  Cooper  v.  No.  British  R.  R.  Co 708,  704 

see  Roskell  v.  Whitworth 704 

see  Eaden  v.  Firth 704 

forge  in  dwelling 708 

see  Einlach  v.  Robertson 708 
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noise  and  vibration  from  raUroad  trains ItH 

see  Brand  t.  Hammersmith 702 

gold  beater's  shop 704  n.  4 

see  Wallace  ▼.  Auer 704  xl  2 

noise  from  musical  instruments. 703 

see  Inchbald  y.  Barrington 705 

see  Walker  v.  Brewster 706 

dwellings  devoted  to  noisy  trades 708 

use  of  iMirt  of  dwelling  for  stable 708 

see  BaU  V.Ray 708 

hammering  in  adjoining  dwelling 710 

injury  must  be  established 701 

presence  of  other  nuisances  no  excuse 711 

mere  diminution  of  value  of  property,  unless  occaAioned  by  un- 
lawful use  of  adjoining  property,  does  not  establish  nuisance. .  711 

school  house  near  dwellings  not  necessarily  a  nuisance 712 

see  Harrison  v.  Gk>od 712 

marble  mUl  adjoining  otiier  buildings 713 

see  McKeon  v.  Hill 713 

noise  of  railroad  trains  run  on  Sabbath  disturbing  worship  at 

churches,  etc 714 

see  Trustees  v.  Utica,  etc.,  R.  R.  Go 714 

persons  disturbed,  sustaimng  no  particular  injury,  cannot  main- 
tain action 716 

NOIBOXB  SlCBLLS: 

nuisances  when  ....         648 

must  produce  discomfort  physically  or  be  unwholesome 648-654 

hurtfulness  or  unwholesomeness  not  necessary 649 

smells  simply  disagreeable ' 656 

as  from  varnish  works 649  n.  1 

privies 649n.  1,664 

pig  styes 649  n.  1 

tallow  chandlery 649  n.  1 

tobacco-mill 649  n.  1 

chemical  works , 649  n.  1 

vitriol  works 649  n.  1 

slaughter-house 649  n.  1 

no  such  thine  as  nuisance  per  se  except 650-655 

nuisances  which  are  so  per  se 655 

slaughter-house,  etc.,  is  not 653,  658,  656,  657-688 

see  Amot  v.  Brown 857 

rule  as  to  ordinary  uses  of  property 658 

prima  facie  nuisances,  what  are    654 

burden  on  plaintiff  to  establish  nuisance 654 

should  be  located  away  from  inhabited  districts 658 

fact  that  it  was  erected  before  other  buildings  in  its  vicinity,  no 

defense 658,    659 

see  Brady  v.  Weeks ^ 

see  Tipping  V.  St.  Helen  Smelting  Co. 659-661 

tenant  who  leases  premises  subjected  to  nuisance,  not  estopped  from 

recovering  damages ^^ 

see  Smith  v.  Phillips Wl 

see  Howell  v.  McCoy ^^ 

regulation  of  slaughter-houses ^ 

slaughter-house  nuisance  near  highway  when ^8 
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priyieBy  nuiBances  when 664 

Bee  Jones  v.  Powell 664 

see  Rex  v.  Pedley 664 

Tenant  v.  Gk>ldwin  . . . : 665-667 

tallow  factories,  etc 668-671 

hog  styes 671 

see  Wanstead  Local  Board  ▼.  Hill 671 

cattle  yard 672 

tanneries 672-674 

see  Rex  v.  Pappinean 672 

see  Frances  v.  Schoelkopff 672-674 

soap  boileries 674-679 

see  Rex  v.  Pierce 674 

see  Howard  v.  Lee 674 

see  Ballamy  v.  Comb 675 

see  Meigs  v.  Lister 675 

see  Radenhurst  v.  Coates 675-678 

see  Jamieson  v.  Ghillcote 678 

see  Charity  v.  Riddle 679 

tripe  works 679 

see  Farqubar  v.  Watson 679 

livery  stable 679-681 

stenches  from 679 

noise  and  collection  of  flies 679 

see  Dargin  v.  Waddill 680 

private  stable  may  be  nuisance 680 

Noxious  Tbadb. 

smells  from,  need  not  be  unwholesome 76 

who  liable  lor 76-86 

slaughter  house  near  highway 75 

carrying  on  in  public  place,  public  nuisance 78 

making  vanush  near  iiighway 76 

see  Rex  v.  Neil , 76 

Noxious  Yapobs: 

nuisance,  when 5 

injurious  to  animal  or  vegetable  life,  nuisance  when. .......  622-629 

lime  kilns 622,  624 

see  Ric  de  D.  v.  Richards 622 

see  Aldred's  Case 624 

fumes  from  burning 628 

lead  works 628 

seePoynton  v.  Gill 628 

gas  house 628,  624,  681 

see  Rex  v.  Wilcox 628 

soap  boilinff 628 

see  Rex  v.  Pierce 628 

substantial  injury  must  result 624 

rule  in  Salvin  v.  North  Brancepeth  Coal  Co 625-628 

injury  must  be  sensible 628 

vapors  from  artificial  canseB 629 

copper  smelting 680 

oil  of  vitriol  works 680 

from  use  of  mineral  coal 680 


^i 
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see  Campbell  t.  Seaman 630 

see  Savill  v.  Killner 681-«33 

injury  to  property  or  its  comfortable  enjoyment 633 

ignorance  of  the  deleterious  results  of  a  trade  no  defense 633 

question  is  one  of  results 63o 

fact  that  other  nuisances  exist  in  same  locality  no  defense 634 

sec  McKeon  v.  See 634 

effect  of  giving  up  part  of  building  to  business  necessarily  pro- 
ducing nuisance 685 

injunction  to  restrain 636 

see  Luscombe  v.  Steer 636 

see  Broadbent  v.  Imperial  Gras-light  Go 636 

see  Sutcliffe  v.  Wood 637 

when  person  maintaining  nuisance  is  not  precluded  from  proceed- 
ing to  abate  another 639 

lawfulness,  usefulness,  etc.,  of  trade,  no  defense 640 

question  of  care  and  skill  not  involved ....    640 

when  use  of  property  producing,  a  nuisance 640 

conveniences  wiU  not  be  balanced 641 

test  by  which  to  determine  convenience  of  plan 642 

see  Pinckney  v.  Ewens 648 

uses  to  which  locality  is  devoted  may  be  considered 644 

presence  of  other  nuisances  not  always  an  excuse 644 

iniuiy  and  damage  test  of  nuisance 645 

rule  in  Stockport  Water- Works  Co.  v.  Potter 645 

NUISAKCBS: 

definition  of  term 1,  7,  8,  16-18 

test  of 3 

species  of  injury  requisite  to  create ^ . . .  4-8 

damage  presumed  from  violation  of  right 8-10 

motive  with  which  act  is  done,  of  no  importance 3,  n.  1,  10-15 

see  Tipping  v.  St.  Helen  Smelting  Co 12-19 

see  Huckenstine's  Appeal 18 

fanciful  notions  not  regarded 15 

see  Walter  v.  Selfe 18 

decrease  of  market  value  of  property  not  enough  of  itself  to  make 

use  of  property  a  nuisance 4,  20,      21 

see  Ross  v.  Butler 21 

distinction  between  violation  of  statutory  and  common-law  rights.      31 

statutory  remedies  for,  cumulative  except 22 

from  what  arises 23 

kinds  of 24-26 

public,  what  are 24,  26-82 

private,  what  are 25,  101-180 

mixed,  what  are 25 

diminution  in  rental  value  of  itself  not  sufficient  to  create 4  n.  3 

see  Gibson  v.  Donk 4  n.  3 

noxious  vapors,  produce  when 5 

uses  of  property  merely  offensive,  do  not  create 6 

hazardous  use  of  adjoining  property  is,  when 5 

building  becomes,  when 8,  also  n.  2 

fences  out  of  repair 8  n.  1 

eaves  overhanging  neighbor's  land 9  n.  2 

petty  annoyances,  not  regarded 10 
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pollution  of  water  creates 10  n.  1 

water  already  polluted,  rule  as  to  increase  of 10  n.  1 

see  Holsman  v.  Boiling  Spring  Oo 10  n.  1 

locality  of,  how  far  a&cts  question  of 11-16 

slaughter-houses,  not,  per  se 14 

burning  pottery-ware  in  city,  not  in  all  cases. 14 

see  Ross  v.  Butler 14 

reasonable  use  of  right,  docs  not  create 17-21 

distinction  between,  and  trespass 28 

continuance  of,  a  new  nuisance 77  and  notes. 

coffee-house  may  be 77  n.  6 

see  Rich  V.  Basterfield 77  n.  6 

going  to  nuisance,  no  defense. . . : 81 

can  only  result  from  that  to  which  the  act  of  man  has  contributed, 

120-122 

see  Mohr  v.  Gault , 121  n.  1 

defective  highways  are ....     817 

(See  Highways.) 
affecting  public  morals.     (See  Public  Nuisances.) 

(See  Pbiyatb  Nxtisanobs.) 
(Public  Nuibancbs.) 

as  to  highways 249-840 

(See  Highways.) 

as  to  water-courses 843-386 

(See  Water-Ooubsbs.) 

as  to  diversion  and  detention  of  water 887-414 

(See  Divbbsion  and  Dbtbntion  of  Watbb.) 

as  to  artificial  water-courses 456-480 

(See  Abtificial  Watkb-Coubsbs.) 

as  to  surface  water 416-466 

(See  SuBFAOB  Watbb.) 

as  to  mill  and  mill-owners 487-400 

(See  Mn<L8  and  Mill-Ownbbs.) 

as  to  pollution  of  water. 600-621 

(See  Pollution  of  Watbb.) 

by  obstruction,  etc.,  of  navigable  streams : . .  622-676 

(See  Navigablb  Stbbamb.) 

by  pollution  of  water 601-620 

(See  Pollution  of  Watbb.) 

by  smoke 676-620 

(See  Smoxb.) 

from  noxious  vapors 622-646 

(See  Noxious  Yapobs.) 

from  noisome  smells 648-602 

(See  NoisoxB  Smblls.) 

privies,  when 664-668 

see  Jones  v.  Powell 664 

see  Rex  v.  Pedly 666 

see  Tenant  v.  Gk>ldwin 666-667 

tallow  factories 668-671 

melting-houses 668 

Peck  V.  Elder ^. 660 

*  (See  NoisoMB  Smblls.) 

from  burning  bricks 608-420 

(See  Bbxck  Burning.) 
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from  slaughter-house.    (See  8LAnoHTBB-HoT»K.) 

from  privies.     (Bee  PBiYisa.) 

from  iivery-Btables.    (See  Livbbt-Stabi^bs.) 

bone  mills 676,  681,  682  n. 

breweries 681,  683,  n.  683il 

gasworks 681,  682,  n.  683ii. 

distilleries 681,  682  n. 

mill  dams  stagnating  water 681,  683  n.  683  n. 

blacksmith  shops 681,  682  n. 

dwelling-house,  becomes  when 681,  682  n. 

chemicfS  works 681,  682  n. 

petroleum  refineries 681,  682  n. 

poudrette  works 681,  682  n. 

works  for  deodorizing  night  soil 681,  682  n. 

manure  deposited  near  dwellings. 681,  682  n. 

boiling  horse  flesh  or  carrion  ... /. 681,  682  n. 

dye-house 681,  682  n. 

yeterinary  stables,  when 681 

neats  foot  oil  works 682  n. 

tallow  factory 668,  682  n. 

melting  works 668,  682  n. 

pig  styes 671,  n.  682  n. 

soap  works 674 

livery-stables 679,  682  n. 

private  stables 680 

fat  boiling 668,  682  n. 

deodorizing  works 681,  682  n. 

tannery  672,  682  n. 

mixen  works 682  n. 

tobacco  mill.. 682 n. 

brick-kilns 603-^20,  688n. 

candle  factory 688  d. 

glue-works 688  d. 

tripe- works 688  n. 

Prussian  blue-works 688  n. 

depositing  manure  and  decayed  vegetables  near  dwelling 688  n. 

guano  storehouse 688  n. 

fime-kiln 688n. 

test  of  injury  to  property  or  its  enjoyment. 688 

real  injury  essential 684 

time  of  existence  of  as  an  element 684 

see  Ross  v.  Butler 684 

see  Attomey-Gheneral  v.  Sheffield  Ghas  Co 684 

private  actions  for  injuries  sustained  from  noxious  trades  which 

are  public  nuisances 685 

see  Francis  v.  Schoellkopf 686 

see  Wesson  v.  Washburn  Iron  Co 687 

see  Ottawa  Gas  Co.  v.  Thompson 687 

fact  that  party  has  been  indicted  and  fined  for,  does  not  defeat 

action  for  damages 689 

rule  in  Soltau  V.  DeHeld 688 

special  injury  defined ^ 688 

see  Rex  v.  Dewsnap 689 

see  Robbings  case 690 

general  rule 690 
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when  indictment  lies  for  nuisance  from  noxious  trade 690 

opinions  of  witnesses  admissible  to  establish 691 

see  Kearney  v.  Farrell 691 

dwellings  devoted  to  noisy  trades 708 

use  of  ]mrt  of  dwelling  for  stable 708 

hammerinff  in  adjoining  dwellings 710 

marble  mill  adjoining  other  builaings 718 

noise  of  railroad  trains  disturbing  worship  on  the  Sabbath 714 

lead  works 628,    680 

copper  works 680 

from  noise  and  vibration 698-716 

(See  NoiBB  A2n>  Vibration.) 

from  hammering  tin 694 

tin  shop,  may  ]^ 694 

see  Dennis  y.  Eckhardt 694 

bells,  ringing  of 696 

see  Soltau  v.  De  Held 696 

see  Harrison  v.  8t.  Mark's  Church 697 

printing  press 703 

roUingmill 701,708,     704 

iron  and  steel  works 701 

boiler  making  shop 700 

see  Fish  v.  Dodge 700 

cattle-pens 696 

forge  in  dwelling 708 

noise  and  vibration  of  railroad  trains 704 

gold  beater>  shop 704  n.  2 

noise  from  musical  instruments 706 

actions  by  private  persons  for  public 718-762 

(See  Pbivatb  Actions  for  Pttblic  Nuisangbs.) 

abatement  of,  by  private  person 794-819 

(See  Abatbmbnt  of  Nuisangbs.) 

of  private 976-980 

by  municipal  corporations 820-861 

(See  MuNiciFAL  Corporations.) 
legalized  effect  of 862-870 

(See  TiBGATiTZBD  NUIBANCBB.) 

remedies  for,  in  equity 887-948 

(See  Rbmkdtbb  in  Equttt.) 

remedies  at  law 946-996 

(See  Rbicbdt  at  Law.) 

indictment  for 988-996 

(See  Indictmbht.) 

removal  by  orderof  court 998-996 

(See  Ihdigtmbhtb.) 

damage  for 1001 

(See  Dakaobs.) 

Cbsgbiib  Books: 

keeping  of,  a  nuisance 62 

Cbstruotion  : 

of  highways.    (Bee  Hiohwatb.) 

of  navigable  streaoL    (See  Navioablb  Strbaics.) 

132 
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Pafbb  Mill  :  paob. 

pollution  of  water  so  to  impair  its  value  for  use  of,  actionable.  519  n.  1 

Pabtt  Walls: 

• 

injury  to  easements;  nuisances d27 

party  walls.     Rule  of  civil  and  common  law 228 

usual  mode  of  creatingparty  walls 228 

easement  passes  by  deed  as  an  appurtenance 229 

rule  in  United  States  v.  Appleton 229 

rule  in  Thayer  v.  Payne 230 

equitable  estoppel  where  wall  is  built  by  agreement 290 

when  entire  ws^ls  of  buildings  are  party  walla 231 

obligation  to  contribute  for  building  or  repairs 232 

liability  where  wall  is  built  under  agreement  to  contribute  when 

used . .  282 

liability  for  contribution  between  adjoining  owners  when  built 

by  agreement 234 

rule  in  Cole  v.  Curtis 235 

rule  in  various  States 235-237 

how  each  owner  may  use  the  wall 237 

the  easement  only  exists  while  the  wall  serves  a  useful  puipose. .  238 

rule  in  Campbell  v.  Messier 239 

rule  in  Sherred  v.  Cisco 240 

relative  rights  of  parties 241-245 

when  wall  becomes  unsafe,  either  party  may  repair 245 

what  changes  may  be  made 246 

Pbroolation  : 

injury  to  water  of  well  by,  actionable  when 118,  119,  122 

see  Brown  v.  lUius 118 

to  premises  by 119 

see  Wilson  v.  New  Bedford 119 

see  Ball  v.  Wyeth 119 

injury  to  premises  from,  actionable  when 119,  120  n.  1  ;  122 

in  Michigan,  rule  as  to 119 

see  Upjohn  v.  Board  of  Health 120  n.  1 

Pbbson: 

indecent  exposure.    (See  IsDiCEzrr  Exfosubb.' 

Pbst  Houbb: 

nuisance  when 68 

Pibbs: 

may  be  built,  when 99 

PiTOH  Roofs: 

nuisances  when 289 

(See  BniLDnrGfl.) 

Plaob: 

convenience  of,  not  regarded 81 

see  Tipping  v.  St  Helen  Smelting  Co 81 

Planing  Mill: 

smoke  from,  nuisance  when 591 
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Poison  :  paob. 

placed  upon  one's  own  premises  creates  actionable  injury,  when. .     146 
see  Johnson  v.  Patterson 146 

Pollution  of  Watbb: 

nuisanife  when 10  n.  1 

already  polluted,  rule  as  to 10  n.  1 

see  Holsman  v.  Boiling  Spring  Co 10  n.  1 

right  of  riparian  owner  as  to  purity  of  water 501 

same  right  extends  to  fresh  water  navigable  streams 502 

primary  and  secondary  uses  of  water 501,  612-515 

what  not  primary  uses 516 

placing  dead  dog  in  stream 501  n.  7 

placing  things  in,  disgusting  to  senses 501 

permitting  wash  from  bam  to  run  into  spring 501  n.  7 

destroying  fish 502 

see  Seaman  v.  Lee 502  n.  2 

to  create  nuisance  must  violate  some  right 502,     511 

discharging  sewerage  into  stream 502  n.  8 

see  Lillywhite  v.  Primmer 502  n.  3 

dregs  from  a  distillery 502  n.  8 

see  Russell  v.  Haig 502  n.  8 

refuse  and  blood  from  slaughter-house 502  n.  3 

see  Woodyear  v.  Schaefer 602  n.  8 

erection  of  privies  over  stream 501 

what  amounts  to  pollution 501,     511 

injuring  for  manufacturing  purposes 501 

of  navigable  stream,  right  cannot  be  acquired  by  prescription  . .     508 

resulting  from  increase  of  causes 508 

no  distinction  as  to  causes  of  pollution 508 

when  water  is  given  up  to  secondary  uses 508 

see  Merrifield  v.  Worcester 508 

see  Goldsmid  v.  Tunbridge  Wells 508 

rule  when  owner  of  banks  does  not  own  shore 504 

rule  in  Conservators  v.  Kingston 504 

slight,  not  actionable 504 

see  Robertson  v.  Stewart 504 

creating  offensive  or  unwholesome  odors 501 

Sublic  convenience  no  excuse  for  .... .   .......    506 
ifficulty  and  expense  in  obviating,  no  excuse 506 

other  persons  contributing  to,  no  excuse 502  n.  8 ;  507,     518 

distance  from  which  offensive  matter  comes,  no  defense 507 

cause  of,  in  one  case,  was  eleven  miles  away 507 

see  Stockport  Water-works  Co.  v.  Potter 607 

see,  also,  Sandei'son  v.  Penn.  Coal  Co 520  n.  1 

where  cause  was  nine  miles  away 

excess  of  user  above  prescriptive  right,  effect  of 608,    509 

appreciable  increase  must  be  shown,  when 509 

will  be  enjoined,  when 610 

smallness  of  damage  no  defense 510 

see  Clowes  v.  Staffordshire  Potteries  Co 610  n.  1 

actual  damage  not  necessary 611 

legal  damage  enough 511 

erection  of  cess-pools  near  a  well 512 

must  violate  primary  or  secondary  rights 612-616 

see  Dwight  Printing  Co.  v.  Boston 611  n.  4 
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Pollution  of  Watbb  —  continued.  faoe. 

see  Robertson  v.  Stewart 513 

by  refuse  from  farina  or  starch  works 513 

rule  as  to  abatement  of  such  nuisances 5U 

what  are  regarded  as  primary  uses  of  water r 515 

of  artificial  water-course 515 

from  letting  saw-dust  into  stream 515 

see  Potter  v.  Froment 515 

rendering  water  stagnant  ......    516 

injuring  secondary  uses  of  water 516 

refuse  mm  tannery  destroying  use  of  water  for  brewing 519  n.  1 

see  Howell  v.  McCoy 519  n.  1 ;  068 

formerly  grist-miU.     Thomas  v.  Brackney 519  n.  1 

refuse  from  gas-works  destroying  use  of  water  for  carpet  works, 

519  n.  1 

see  Carhart  v.  Auburn  Gas  Go 519  n.  1 

see  Crossley  v.  Lightowler 519  n.  1 

renderinj;^  water  dirty  and  muddy  so  as  to  destroy  its  value  for 

dye-works 519  n.  1 

see  Clowes  v.  Staffordshire  Potteries  Water- works  Co.  .....  519  n.  1 

refuse  from  quarries 554 

discharging  refuse  from  upper  mill  so  as  to  injure  water  for  use  of 

lower    519  n.  1 

see  Linffwood  v.  Stowmarket  Co 519  n.  1 

refuse  from  lead- works  destroying  value  of  water  for  manufactur- 
ing paper 519  n.  1 

see  Hodffkinson  v.  Ennor 519  n.  1 

letting&x  shives  into  stream 519 n.  1 

see  O^Riley  v.  McChesney 519  n.  1 

letting  tanbark  into  stream 519  n.  1 

see  Hounsee  v.  Hammond 520  n.  1 

see  Howell  v.  McCoy 662 

by  opening  coal  mine 520  n.  1 

see  »uiderson  v.  Pehnsylvania  Coal  Co 520  n. 

letting  saw-dust  into  stream 520  n. 

see  Prentice  v.  (Jeiger 520  n. 

see  Snow  v.  Parsons  and  Jacobs  v.  Allard 520  n.  3 

PossBssoRT  Right: 

damages  recoverable  for  injury  to 1013 

POTTKRT : 

ware,  burning  of,  in  city,  not  necessarily  a  nuisance 14 

see  Ross  v.  Butler 14 

POTTKRY  WoBXB: 

nuisance  when 692  n. 

PowDBB  Magazinb: 

nuisance  when. 5 

Prbsgriptiok: 

can  be  none  for  public  nuisance 80,  also  n.  4;  81,  81,  790-792 

highways,  by 250 

(See  Highways.) 
right  to  pollute  water  of  navi^ble  stream  cannot  be  acquired  by,    503 
rendering  air  unwholesome,  right  cannot  be  acquired  by 501 
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Pbbscbiftion  —  continned.  pAas. 

see  Miles  v.  Hall 616  n .  2 

prescriptive  riffhts,  ancient  and  modem  rale 768 

presumption  of  grant  not  conclusive 764 

character  of  the  user  determines  the  right 764 

ri^ht  not  to  be  measured  by  the  claim      766 

distinction  between  direct  and  indirect  invasion  of  rights 766 

rule  in  Crosby  v.  Bessey 767 

confusion  of  doctrine  in  this  country 767 

Campbell  v.  Seaman     768 

difficulty  of  sustaining  the  right 772 

see  Charity  v.  Riddle 772  n .  2 

see  Duncan  v.  Earl  of  Morey 772  n.  2 

fact  of  exercise  of  noxious  trades  in  a  locality  not  enough 778 

rule  in  Flight  v.  Thomas 776 

burden  of  establishing  the  right  on  him  who  sets  up 776 

character  of  the  acts  requisite  to  establish 776  also  notes 

acquiescence  of  a  tenant  not  enough 778 

interruption  of  right  wOl  defeat  it 778 

right  begins  to  run  only  from  time  when  actual  legal  injury  is 

inflicted 778 

extent  of  the  user  and  continuity  thereof 780 

distinction  between  actual  invasion  of  lands  by  physical  agencies, 
and  an  invasion  by  invisible.     The  right  gained  must  be  equal 

to  that  exercised 780 

user  may  be  varied 781 

Goldsmid  v.  Tunbridge  WeUs  Improvement  Co 782 

right  may  be  varied  but  not  exceeded 783 

Baxendale  v.  Murray 784 

rule  when  one  in  whom  the  right  exists  sells  part  of  his  land 786 

no  prescription  for  a  public  nuisance 790 

see  Mills  v.  Hall 790 

Regina  v.  Brewster 791 

Rhodes  v.  Whitehead 792 

no  prescriptive  right  acquired  when  nuisance  in  the  vicinity  of 

vacant  lands 798 

prescriptive  right  once  acquired  cannot  be  lost,  except  by  non- 
user,  etc 798 

PimcA  Facie  : 

nuisances,  rule  as  to 680 

PRnrrma  Press  : 

nuisance,  when 702 

seeGullick  V.  Tremlett 702 

■ 

Pimrr  Works  : 

refuse  from,  polluting  water  of  stream,  actionable  when 607 

see  Stockport  Water  Works  Co.  v.  Potter 607 

Private  Actions  for  Injxtribb  from  Public  Nuisances  : 

special  and  particular  damage  necessary  to  uphold  private  action.  718 

damage  must  be  different  from  that  common  to  all 718 

slight  damage  sufficient 719 

injury  to  property,  direct  or  consequential,  sufficient 720 

see  Williun's  case 720 


1054  Index. 

Priyatb  Actions,  etc.  —  continued,  page. 

Pain  V.  Partrick 721 

Hart  V.  Bassett 722 

Morley  v.  Pragnell 722 

Chichester  v.  Lethbridge 722 

instances  of  special  injury 723 

loss  resulting  from  delay  by  obstruction,  sufficient 723 

see  Brown  v.  Watrous 724  n.  2 

obstructing  a  common  watering  place 734 

see  Westbury  v.  Powell .          .  724 

being  compelled  to  transport  goods  by  a  longer  route 725 

see  Iveson  v.  Moore 72.'5 

see  Hart  v.  Bassett 736 

see  Hubert  v.  Groves. 7^ 

cutting  off  access  to  premises  sufficient 727 

preventing  passage  over  navigable  stream  resulting  in  special  loss,  728 

see  Hughes  v.  Heiser T28 

mere  obstruction  not  sufficient.     Instances  of  special  damage...  728 

loss  of  time  and  labor  in  removing  obstruction,  sufficient 729 

see  Pierce  v.  Dart 729 

loss  of  trade  by  reason  of  obstruction 731 

see  Rose  v.  Graves 781 

cutting  off  approach  to  wharf  on  public  river 731 

see  Frmk  v.  Lawrence 731 

number  injured,  of  no  importance 733 

see  Lansing  v.  Smith 732 

Houck  V.  Waucher 738 

turning  one  out  of  his  route,  when  sufficient 735 

see  Brown  v.  Watson 785 

Powers  V.  Irish 785 

Cook  V.  Corporation  of  Bath 785 

can  be  no  recovery  for  the  common  injury 785 

common  injury  defined 736-789 

discomfort  resulting  from  noxious  trades,  when  special  injury. . .  738 

bawdy  house,  establishment  of,  when  actionable 788 

sale  of  unwholesome  food 738 

a  nuisance  may  be  both  public  and  private 738 

Attorney-General  v.  Earl  of  Lonsdale 739 

Sampson  v.  Smith 739 

MUls  V.  Hall 740 

Francis  v.  Schoellkopf 741 

Solteu  V.  De  Held 742 

instances  of  special  damage 743-745 

the  gist  of  actions  for  injuries  from  public  nuisances  is  the  special 

diunage  which  must  be  alleged  and  proved 745* 

actions  sustained  to  support  private  rights 746 

injury  to  a  vested  right,  sufficient 747 

see  Morley  v.  Pragnall 747 

distinction  between  public  and  private  rights 748 

see  Robert  Mary's  case 748 

injuries  to  private  rig^hts,  always  actionable 750 

simple  obstruction  of  highway  without  special  injury,  actionable 

in  certain  cases    750 

actions  upheld,  to  prevent  imposition  of  servitudes  upon  estatea  751 

see  Hobson  v.  Toda 751 
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when  private  actions  will  be  upheld  for  protection  of  private  rights,  752 

Wesson  v.  Washburn  Iron  Co 75^756 

best  method  of  illustrating  the  doctrine  of  the  courts 755 

Seeley  v.  Bishop 755 

O^Brien  v.  Norwich  &  Worcester  R.  R.  Co 756 

see  Garitee  v.  Baltimore  758  n.  1 

why  relief  was  denied  in  this  case 757 

Higbee  v.  Camden  &  Amboy  R.  R.  Co 758 

Stetson  V.  Faxon 760 

any  obstruction  of,  or  injury  to  a  private  right  is  actionable 760 

personal  injury  sufficient 761 

special  instances  for  injuries  from  obstruction  of  highway 761 

delay  in  journey,  when  actionable 761 

when  party  has  private  right  in  public  way 762 

personal  injury  always  actionable  when  person  injured  is  free  from 
fault 762 

Pbivate  Nuisahces: 

right  of  dominion  in  owner  of  soil 102 

extent  of  land  owner's  rights 102 

eaves,  projecting  over  another's  land 103 

actual  damage  need  not  be  shown 108,  109 

see  Pry  v.  Prentice 103 

ejectment  does  not  lie  for 104 

may  be  abated  before  damage  done 104 

trespass  does  not  lie  for 106 

see  Reynolds  v.  Clark 106-109 

duty  of  adjoining  owner  as  to  snow  and  ice  upon  structure  erected 

or  maintained  by  him 109-111,  114  n.  1 

rule  in  Thomas  v.  Eenyon Ill 

kind  of  projections  which  create  nuisance 112 

trees,  branches  of,  projecting  over  another *s  land  may  be,  112,  118,  n.  1 

bay  windows 112 

•  porticoes 112 

cornices 112 

stoops 112 

wall  projecting  over 112  n.  2 

distinction  between  nuisances  by  omission  and  by  commission. . .     112 

see  Lonsdale  v.  Wilson 112 

insecure  buildings,  nuisances  when 114 

gutters,  duty  of  adjoining  owners  as  to 114,  118  n.  1 

see  Gkul  v.  McEenna 118  n.  1 

duty  of  adjoining  owners  as  to  dangerous  use  of  his  property. ...     115 

when  only  liable  for  negligence 115 

see  Blyth  v.  Birmingham  Water  Works  Co 115  n.  4 

water  brought  upon  premises,  duty  as  to 116 

drains,  insufficient,  liability  for 116 

see  Harrison  v.  Gt.  Northern  R.  R.  Co 116  n.  2 

cesspools,  nuisances  when 117,  also  n.  1 

artincial  water-courses,  persons  owning,  liable  for  damages  from,  117 

119 

see  Wilson  v.  New  Bedford 118  n.  1 ;  119 

depositing  unwholesome  or  noxious  material  on  land,  nuisance 

when 118 

manure 118 
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decayed  vegetables 118 

dead  animals. 118 

gas  works,  refuse  from 118,  119 

see  Brown  v.  Illius 118 

well,  water  of,  injured  by  deposit  of  noxious  mstter  on  adjoining 

land 118,  119 

see  Brown  V.  Xllios 118 

defective  vault,  injury  from,  by  percolation  of  filthy  water. . .  119,  120 

see  Ball  v.  Wyeth 119,  122 

injury  by  water  from  new  mine 119 

see  Robinson  v.  Black  Diamond  Coal  Co 119  n.  8 

distinction  between  natural  and  artificial  cause  of  injury 120-122 

art  of  man  must  contribute  to  production  of  nuisance 121 

seeMohr  V.  Gault 121  a]son.  1;  124 

setting  back  water  by  dam,  etc 122 

surface  water,  adjoining  owner  not  liable  for  escape  of,  when. . .    124 

when  liable  for 124 

(See  SuBFACB  Wateb.) 

see  Bellows  v.  Sackett 124 

dilapidated  buildings 126, 152 

see  Benson  v.  Suarez 126,  127 

buildings  with  pitch  roofs 127 

see  Walsh  v.  Mead 128 

defective  chimneys 128  n.  1 

see  Scullin  v.  Dolan 12S  n.  1 

see  Gray  v.  Boston  Gas  light  Co 128  n  1 

insecure  buildings.  . . 130  n.  1 

see  Gagg  v.  Vetter 190  n.  1 

defective  party  walls 130  n.  1 

see  Gorham  v.  Gross. 180  n.  1 

when  negligence  is  an  element ISO  n.  1 

see  Chalden  v.  Finch 130  n.  1 

see  Schell  v.  Second  National  Bank 130  n.  1 

defect  arising  from  ttis  major 180  n.  1 

see  Mahoney  v.  Libbey 180  n.  1 

reservoirs,  erection  of,  injuring  adjoining  premises 129-134 

see  Wilson  v.  New  Bedford 129 

see  Ryland  v.  Fletcher 131 

steam  engine,  use  of  nuisance  when  134  n.  2 

water  brought  into  buildings  occupied  by  different  tenants,  rules 

as  to 134-138 

see  Ross  v.  Felden 131 

rule  as  to  occupants  of  different  floors  of  same  building 184-138 

liability  of  landlord  to  tenant  for  nuisance 188,  151,  152 

defective  water-closet 188 

see  Marshall  v.  Cohen 188 

tunnel  to  convey  water  of  stream  must  be  made  absolutely  safe..     143 

see  Cahill  v.  Eastman 142 

negligence,  when  question  of,  Ib  material 143 

see  Phinzey  v.  Augusta 144 

see  Hay  v.  Cohoes  Co 144 

sewer  insufficient,  liability  of,  for  damages  from. 144 

Phinzey  v.  Augusta 144 

mine  owner,  liability  of  as  to  exposed  shafts. 145,  146 

restrictions,  upon  one's  use  of  his  own  premises. 146 
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see  Johnson  v.  Patterson  . . , 146 

dapgerooB  trajps 146 

poison  placed  upon  one's  own  land  to  destroy  neighbor's  fowls 

unlawful 146 

springguns 146,  147 

paths  or  walks  on  one's  premises,  liable  for  defects  in 147-150 

see  Indemaur  v .  Dames 148  n.  1 

see  Murray  v.  McShane 148  n. 

seeCrosbyv.   Hill 148  n. 

see  Pickhard  v.  Smith 148  n. 

see  Azford  v.  Prior •  •  •  • 148  n. 

see  Elliott  v.  Pray. 149  n. 

see  Pierce  v.  Whitcomb 149  n. 

see  Okiatret  v.  E^erton •  •  •  • 149  n.  1 

see  Balch  v.  Smitii 149  n.  1 

see  Totten  v.  Phipps 150  n. 

see  Zoebisch  v.  Tarbell •  •  •  • 150  n. 

see  Carleton  v.  Franconia  lion,  etc.,  Co 160  n.  1 

see  Dean  v,  Clayton 150  n .  1 

see  Ralston  v.  Clark. 150  n. 

see  Straub  v.  Soderer 150  n. 

see  Jordin  v.  Crump 151  n. 

see  Sax  v.  Mayor,  etc 161  n. 

dangerous  occupations 152 

keeping  highly  combustible  articles  or  explosives 153 

blasting  rocks  near  dwellings 162,  158  n. 

see  Hunter  v.  Farren 152  n.  1 

gunpowder,  keeping  near  dwellings,  etc 158 

nitro-glycerine 158 

damp  jute 158 

explosives  generally 153 

nuisances  arising  from  force  or  fraud 154 

intimidating  workmen 154 

see  Springhead  Spinning  Co.  v.  Rily 154 

test  of  nuisance 156 

see  Grady  v.  Walsner 156 

negligent  acts  creating  nuisance 166-167 

negligeiitly  permitting  dangerous  animals  to  run  at  large 157 

diseased  animals,  nuisance  when 168 

negligence  as  to  fire 169-168 

see  Leaffue  v.  Joumeay 160 

ancient  lights,  doctrine  as  to 168-178 

private  ways,  rules  as  to 178-180 

(See  AiroDurr  Lights.) 
PbivatbWats: 

what  are    ,- 178 

how  must  be  used 174 

ways  of  necessity 174 

duties  of  person  using,  and  of  the  landowner 175 

acts  of  landlord  obstructing 176 

who  must  repair 177 

public  may  acquire 177 

when  right  is  vested  in  several  persons 178 

-rule  in  Thorpe  v.  Brumfltt 178 

what  interferences  with  are  unlawful 180 

183 
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erection  of,  over  stream,  nniflance  when 501 

nuisance  when 664-667 

see  Jones  v.  Powell 664 

see  Rex  ▼.  Pedley 665 

see  Tenant  v.  Gtoldwin 665 

actionable  nuisance  when 133 

Profaks  SwsABma: 

indictable  as  for  nuisance  when ^ . . . . 75 

Pbocsssiok: 

use  of  street  for  passage  of,  not  a  nuisance 56 

see  State  v.  Hughes 66n.4 

Profits: 

prospectiYe,  reasonable  when 1012 

(See  Damages.) 

Prospect: 

obstruction  of,  does  not  necessarily  create  nuisance 6 

Prubsiah  Blub: 

manufacture  of,  near  dwellings,  etc.,  nuisance  when. 678 

see  Jamieson  v.  HiUcote 678 

Public  Benefits: 

effect  of,  in  determining  questions  of  nuisance « 81-38 

Public  ExHTBrrioNs : 

nuisance  when   ^.^      70 

Public  Morals: 

nuisances  affecting.    (See  Public  Nuibakgeb.) 

Public  Nuisances: 

what  are 24,  26-82 

defined 28 

uses  of  property  which  create 80 

annoyance  of  a  few,  does  not  create 80,  sJao  n.  1 

see  Rex  v.  Lloyd Mn.  1 

obstruction  of  highway  is 250 

what  constitutes 260-817 

benefits  from,  not  considered 81 

test  for  determining  whether  use  of  property  creates 82 

railroad  track  may  be,  when Sin.  2 

see  Regina  v.  Tnun 81  n.  2 

public  character  and  effects  of,  must  be  shown 88 

distinctions  to  be  observed  in  determining  whether  use  of  prop- 
erty creates  84 

mixed  question  of  law  and  fact 85 

wrongs  malum  in  se 86 

acts  affecting  public  morals  are 85 

houses  in  which  liquor  is  sold,  or  offenses  punishable  by  fine  are 

committed,  are  when 87,  also  n.  2 

houses  in  filthy  condition 87il  2 

see  State  v.  Purse 87n.  2 
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fast  driving  in  public  street  is,  when 27  n.  2 

see  United  States  v.  Hart 87  n.  2 

urinating  in  spring  near  highway  is,  when 87 

outcries  m  public  street 87 

what  acts  are,  per  se 88 

care  in  prosecution  of  business  which  creates,  no  defense 88 

rule  in  Tremain  v.  Cohoes  Co 29 

bawdy  houses  are 82-40 

•      (See  Bawdy  House.) 

disorderly  houses 47-65 

(See  DisoBDSBLY  Houses.) 

assignation  house  is 94 

tippiing-house  is 50,  also  n.  4 

g laces  of  amusement  are,  when 51-55 
owlinff  alley  not  per  se 51 

billiard  room  not,  unless 52 

gaming-houses  are 58 

cock  pits  are 54 

crowds,  collecting,  is  when 55 

(See  ChEtowDs.) 

fire- works,  manufactories  of,  are 56 

lotteries  are 56 

monopolies  are 57 

theatres  are,  when 67 

common  scold 68 

(See  CouMON  Soold.) 

eayes-droppers 59 

(See  Eaybs-Dbofpeb.) 
indecent  exposure  of  person 00-67 

(See  ISDBCENT  EZPOSUBB.) 

exposure  of  obscene  prints  is 62 

see  Com.  v.  Sharpliss 62 

stud  horses,  exhibiting  in  public  place  is 67 

monstrosities,  exhibition  of,  is 67 

adultery  not,   unless 67 

man  and  woman  living  together  adulterously,  indictable  for,  when,  67 

selling  obscene  print,  is 67 

(See  Obscene  Books.) 

profane  swearing  in  public  place 75 

using  indecent  language  in  public  place 75 

exposure  of  person  having  contagious  disease  in  public  place. . .  68 

horses  afflicted  with  glanders 68|  74 

sheep,  with  foot  rot 69 

hospitals,  when 68 

emigrant  depots 68 

pest  houses 68 

person  sick  with  contagious  disease  in  his  own  house  or  room  is 

not 69 

public  exhibitions,  nuisances  when 70 

combustible  materials,  keeping  of,  in  public  place  is 70-78 

selling  diseased  meat 69 

adulterated  food  or  drinks. 69 

see  Com.  v.  Cassidy 72 

test  for  determining  whether  nuisance  is  public  or  not 75-76,  80 

obstruction  of  highways. 78 


PuHLio  NuiBAiroBS — continaecL  faob. 

obstruction  of  navigable  streams 78 

allowing  ferocious  animals  to  go  at  laige 78 

endangering  safety  or  health  of  people 78 

noxious  tn^es 78 

stagnating  water  by  means  of  dam. 73 

noise,  when 74 

noxious  trades,  when 74-76 

see  Rex  v.  Neil 76 

placing  thin«^  near  highway  calculated  to  frighten  horses 74  n.  3 

pig-styes,  when 74 

slaughter  houses,  when 74-75 

railroad  company  neglecting  to  give  proper  signals  of  i^proach 

of  trains  to  highway  croasinff 74 

railroad  built  upon  or  over  highway  wiUiout  authority  ia 75 

varnish  making  near  highway 76 

see  Rex  v.  Neu 76 

whole  community  need  not  be  annoyed  by 76 

landlord  liable  for  nuisance  on  demised  premises,  when 75-80 

tenant  liable  for,  when 77-80 

how  liability  of  landlord  may  be  established 78 

how  liabilitv  of  tenant  may  be  established 78 

distinction  between,  and  a  purpresture 98-100 

See  Ihdictxsrts  ;  also  see  Prtvatb  Actioiibfob  Public  NmsAHCB  ; 

AbaTBICENT  of  PbIYATB  NuIBABCBS  BT  PbIVATB  PSB80H& 

PuHTSHiCEirrs : 

(See  Ibdictmbhtb.) 

P0BFBBSTUBB : 

what  is 83 

remedies  for 88 

need  be  no  relator 84 

may  be  abated  or  arrested  at  option  of  1±Le  State 84 

encroachment  upon  highways. 85-1K) 

see  State  v.  Woodard 90 

see  Bumham  v.  Hotchkiss 90 

not  indictable. 90 

resson 92 

see  People  v.  Vanderbilt 92 

advanti^  of  destruction  between,  and  a  nuisance 98-97 

see  Rex  v.  Russell 97 

right  of  conservation  in  State 87-100 

BAiLiBas: 

along  highways,  duty  of  town  to  erect. 840 

Bail  Road: 

track,  may  be  public  nuisance,  when 81  n.  2 

see  Regina  V.  Train 81  n.  2 

built  upon,  across  or  along  a  highway  without  authority,  is  a  pubUe 

nuisuioe 75 

when  negligently  built  or  operated 75 

neglecting  to  frive  proper  signals  on  approa<sh  of  trains  to  highway 

crossing 75 

trains,  noise  trom^  nuisance  when 704,  714-716 

(See  RmfKDTBB  at  Law.) 
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given  hj statute,  oomiilatiye,  when dn.122 

nee  Benwiek  y.  Morrie 22 

BSMiEDiBB  m  EquiTT: 

gtoand  apon  which  remedy  Ib  predicated 887-802  and  notee 

Bee  Fishmonger'B  Go.  y.  East  India  Go 888  n.  1 

when  inquiry  is  constantly  recnrrinff 88  n. 

when  not  properly  compensable  in  damages.. 88  n. 

when  remedy  in  eqnity  is  most  adequate 88  n. 

its  control  is  preventiYe 88  n. 

will  proceed  bj  mandative  injunction  in  proper  case 88  n. 

injunction  will  only  be  granted  when  thing  ought  to  be  restrained  is 

a  nuisance  at  law 888  n. 

injury  must  admit  of  some  pecuniary  damage 889  n. 

will  proceed  when  party  has  no  remedy  at  law  when B6&  n. 

will  restrain  collection  of  judgment  at  law  for  a  nuisance  when  . .  889  n. 

only  adequate  remedy  to  abate  nuisance. 890 

irreparable  injury  defined. 892-894 

see  Glowes  y.  Staffordshire  Potteries  Go 898,  n.  2 

see  Wilts  y.  Swindon  Water  Works  Go. 894,  n. 

amount  of  damaee  not  material 894r-900 

instances  in  whidi  court  has  interfered 894,  n.,  900,  n. 

continuous  and  constantly  recurring  grievance  defined 900 

substantial  right,  defined 900 

distinction  between  injury  to  a  right  and  actual  injury  to  property. .    902 

distinction  between  iiyury  and  damage 908 

damage,  defined 904-907 

right  need  not  be  first  settled  at  law 907-910 

equity  win  take  exclusive  Jurisdiction,  when 910 

but  that  Uie  party  has  a  legal  remedy,  not  material 911 

a  substantial  right  of  property  must  be  afiected 912 

the  real  test  to  determine  equitable  relief 912 

when  injuries  to  a  "  mere  convenience"  will  be  eigolned. 918 

who  may  maintain  a  bill 914 

equity  will  settle  all  the  rights  of  the  parties  in  certain  cases 915 

equi^  jurisdiction,  concurrent  with  that  of  court  of  law 916 

perpetual,  preliminary  and  mandatory  injunctiona 916 

agadnst  whom  bills  should  be  brought 017 

inj  unctions  against  thr  eatened  nuisances 917 

what  the  bill  in  such  cases  should  contain 918-922 

injunctions   against  interference  with    comfortable  enjoyment  of 

property 922 

mere  inconvenience  resulting  from  lawful  act  will  not  be  enjoined. .    922 

each  case  rests  upon  its  peculiar  circumstances 928 

eztensivenesB  or  expensfvenesa  of  works  no  reason  for  refusing  to 

enjoin 928 

loodity  to  be  considered. 925 

lathes  of  a  party  may  deprive  him  of  equitable  reliel 925 

a  party  may  not  sleep  upon  his  rights. 926 

wnat  amounts  to  acquiescence 926-929 

injunction  after  verdict  at  law 928 

several  persons  acting  separately  may  be  Joined  as  defendants  In 

certain  cases 929 

instances  of  trades  against  which  equitv  has  granted  relief 929-981 

IniuncUons  to  restrain  interference  with  water  rights 981 

injunctions  against  Injuries  to  lateral  and  subjaoent  sapport  of 

lands 9S2 

injunctions  against  Snterferenee  with  party  walls 988 
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ipedal  fnuiehiaas 954 

instanoMot 934 

natanJ  f nuiehiaea 934 

efl«et  of  answer  denjing  all  the  equities  of  the  bill 935 

the  retention  or  dissolution  of  the  injonction  upon  f<nmiw%g  in  of  full 

answer,  a  matter  of  discretion 996-938 

the  motiyes  of  the  plaintiff  not  material 938 

injunctions  to  restrain  public  nuisances  at  the  suit  of  private  parties,  938 

what  the  bill  should  contain 939 

injunctions  agidnst  public  companies,  when  granted. 940 

▼erdict  at  law  condusive  upon  question  of  right 941-943 

rule  when  answer  states  that  the  nuisance  can  and  wiU  be  avoided. .  943 

(See  iNJuncnoirSw) 

RmntniKS  at  Law  : 

for  nuisances,  classification  of. 945 

compensating  remedy 946 

bj  reyersioners,   946  n.  8;  947  also  n.  2  ;  948  also  n.  8;  949n 

actions  bj  landlord 946-956 

landlord  liable  for  nuisance  by  tenant  when 950,  951  n.  5  ;  9S&,  966 

when  landlord  is  not  liable 95&-0S2 

re4etting  with  nuisance  cti  premises 960 

see  House  Y.  Metcalf 05On.5 

landlord  and  tenant  may  be  gained  when 951 

when  tenant  alone  is  liable 951 

injuries  from  nuisances  erected  by  landlord,  or  on  premises  when  let, 

landlord  liable 951 

as  coal  holes,  gratings,  and  other  excavations  in  street. .  9£0  n  1 ;  9M  n.  1. 

tenant  alone  held  liable  in  some  States 958,  958,  963 

some  rule  in  England 951  n.  1 

landlord  liable  to  tenant  when 954,966  n.2 

landlord's  liabilitv  where  there  are  several  tenants  on  different  floors 

of  the  same  building., 955  n.  2 

seeManhall  v.  Cohen 965  n.  2 

for  letting  premises  infected  with  small  pox 955  n.  8 ;  iJso  n.  3 

see  Minor  v.  Sharon 955  n.  2 

actions  bv  tenants,  what  must  be  alleged. 956 

title  need  not  be  stated. 962 

rule  if  tiUe  is  sUted 956  n.  1 

what  reversioners  should  state  in  declaration 957  n.  1 

precise  date  of  injury  need  not  be  stated 957  n.  1 

action  is  local 957  n.l 

tenant  cannot  have  an  abatement  of  the  nuisance 957-859 

rule  in  Smith  v.  Humbert 967 

what  declaration  should  state 959-962 

when  several  persons  contribute  to  the  nuisance 961 

former  recoveiy  no  bar. 964 

officen,  agents  and  servants  of  corporations,  when  liable 965 

every  continuance  is  a  fresh  nuisance 964  n.  S 

abatement  of,  before  action  brought  does  not  defeat  action  for  former 

damages 964,alson.4 

rule  when  damage  is  entire , , ,  964  n.  8 

nuisance  must  be  distinctly  abated 965 

tenants  in  common  may  gidn 966 

sale  of  premises  does  not  defeat  liability 967 

liabilities  of  one  erecting  as  well  as  one  coutinning  nuisance 968 

notico  to  continuer  to  abate,  should  be  given,  when 968-970 

actions  for  continuing  nuisance 96^-970 

notice  to  one  continuer  binds  all  subsequent 170 
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in  actions  for  public  nuisances,  special  damage  must  be  alleged  and 

proved WO 

instances 971 

when  negligence  must  be  alleged 971-074 

when  scienter  must  be  alleged  and  proved 974 

abatement,  courts  no  power  to  order  in  actions  on  the  case 975 

old  remedies  iuYolving  abatement,  absolute 975 

when  party  may  abate  of  his  own  motion 976 

thing  must  be  a  nuisance  in  fact 976-979 

instances  in  which  abatement  by  individuals  have  been  upheld..  .977-979 

when  dangerous  animals  may  be  killed 979 

danger  attendant  upon  personal  abatement 980 

appeal  of  plea  of  equity • 980 

when  special  matter  must  be  pleaded 981 

burden  of  proof 983 

affency  no  defense 983 

plaintiff  must  prove  his  right 988 

indictments  for  nuisances 988-1000 

(See  iKDICTMBIVTBi) 

statute  of  limitations  as  affecting  actions  for  nuisances. 996 

BSMOVAL : 

of  nuisance,  order  directing  can  be  made  when 998,    994 

how  should  be  made 998 

cannot  be  made  unless  defendant  present  in  court 904 

Rkpair: 

of  highways.    (See  Highways.) 

RB8EBVOIB8  : 

artificial,  owner  liable  for  injuries  from 129-184 

see  Wilson  v.  New  Bedford 129 

see  RyUnd  V.  Fletcher. 181 

limitations  upon  doctrine  of  last  case 184  n.  2 

Revsbsioneb  : 

may  recover  for  nuisances  af9icting  estate  when,  946  n.  8, 847  also  n.  2, 

948  n.  8,  949  n. 

what,  declaration  should  state 957  n.  1 

what  damages  recoverable  by 1008-1811 

actions  by,  for  nuisance,  946  n.  8;  947  also  n.  2;  948  ahwn.  8;  949  n.;  957  n.  1 

(See  Rehbdibs  at  Law.) 
damages  recoverable  by.     (See  Daxages.) 

Rifabian  Owvkr  : 

title  extends  to.  center  of  stream 844,    850 

(See  WATBR-couBsin ;  Diybrsion  Ain>  Dbtbnteon  of  Watbb  ;  Mills  and 
MiLL-owmcBs ;  Abtifioial  WatbbpOottbsbs  ;  Pollution  of  Watbr  ; 
Navigable  Stbbahs. 

Roabtino  Wobxb  : 

nuisance  when 675 

see  Ballamy  v.  Comb 676 

Rolling  Mill  : 

nuisance  when 701 

see  Scott  V.  Pirth 701 

Salt  Wobxs  : 

nuisance,  when 592,  n. 
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letting  Into  a  strMtn,  Mtioiiable  when • SUi,  6BM)  n. 

see  Potter  ▼.  Froment. 515 

see  Prentice  ▼.  €toiger • SMb. 

Bee  Snow  ▼.  Pueone,  end  Jaeobs  ▼.  Allen 5B9il 

SCHOOL-HOUBB : 

near  dwellingB  not  neoeeiarUy  a  noifluioe 713 

seeBeniBon  ▼.  Good 712 

Sbntbitcb: 

(See  IiroicncBHTB.) 

Sbwsbs: 

diflchara;ing  into  stream 508  n.  8 

insnfflcfen^  when  noisancee 116,  117 

Bee  Allflton  ▼.  Grant 117 

when  municipal  corporation  liable  for  insnfflcient 144 

defective 8ii-861,  and  notes 

(See  MuxnOEPAL  Ck>BPO]U.T[OK8.) 

Shadb  Trxbb  : 

nuiflance  when • 306 

Signs  : 

Bospended  over  street • 890  n.  1 

Slaughtbb  Housb: 

not  per  m  a  nuisance 14 

letting  blood  and  refuse  from,  into.water  of  stream,  nuissace  when,  508  n,  3 

see  Woodyear  ▼.  Sohaefer 508  n.  8 

not  nuisance  par  M 657 

prima  fade,  only • 657 

should  be  located  away  from  habitation. 656 

rulein  Brady  v.  Weeks 658 

fact  that  was  erected  before  party  complaining  come  to  its  yidnity 

no  excuse 659 

see  Tipping  y.  St.  Helen  Smelting  Co 659 

fact  tlukt  tenant  leases  premises  subjected  to  a  nuisance,  does  not 

estop  him  from  bringing  action 661 

see  Smith  V.  Phillips 661 

see  Howell  y.  McCoy 668 

regulation  of. 668 

nuisance  eyen  when  not  productiye  of  noxious  smells 663 

instances. 663 

Smokb. 

nuisance  when 576-680 

right  to  air  in  its  natural  purity 676,577 

right  to  pure  air,  not  an  aosolute  right 577 

limitations  in  fayor of  business n.577 

from  dwelling  not,  unless 577 

impregnation  of  atmosphere  by,  which  are  actionable 578 

see  Qalbraith  y.  OUyer 679 

reasoiiable  uses  of  property  for  ordinary  purposes 582 

steam  engine,  use  of,  nuisance  when 588 

see  Sampson  y.  Smith 688 

blacksmith  shop 684,  808  n. 

see  Whitney  y.  Bartholomew. 684 

violating  taste 586 


Index.  1065 

Smoke —  continued.  Paos. 

flee  Sonette  ▼.Vullmer 686 

ufle  of  fuel  that  develops 686 

Bee  Shades  v.  Danbar 686 

ordmaiy  oflee  of  property  must  be  reaaonable 686 

punffent,  sailing  oaiidings,  dothes n.  687 

Bee  Gartwright  ▼.  Gray 687-691 

Bmoke  alone  as  a  nuisance ••..  692, 694 

see  Cramp  ▼.  Lambert 694 

extent  of  u^ory  necessary  from  to  constitute  a  nuisance 691 

from  planing  mill 691  n.  7 

limekiln 691  n.  7 

dye  works 691  n.  7 

salt  works. .  .\ 692  n. 

cook  ovens 692  n. 

blastfurnace 692  n. 

bichrome  works 692  n. 

chemical  works 692  n. 

steam  mill 692  n. 

natting  works 692  n. 

gas  works 692  n. 

uon  works • 692n. 

chimneys 692 

smokestacks.... 692 

furnace 692  n. 

forge 692  n. 

glasshouse 692  n. 

smoke  injuring  property  impairing  its  enjoyment. 694 

impregnation  of  air  witn  smoke,  etp 696 

see  Hutchins  ▼.  Smith 696 

interference  with  ordinary  physical  enjoyment 696 

see  Walter  V.  Selfe 696-697 

delicate  character  of  property  affected  no  excuse 697 

see  Cooke  ▼.  Forbes 696 

dindnution  of  value  of  property  not  enough 698 

the  disparity  in  pecuniary  loss  between  property  affected  and  that  pro- 
ducing etc.,  no  defense 60(K602 

seePlcknev  ▼.  Ewans 601 

impregnation  of  air  with  dust  and  diaff. 602 

fact  t£ibt  trade  is  lawful,  no  defense 608 

brick^making  as  a  nuisance 608-620 

fact  that  premises  pioduoe  bridk-clay,  no  defense 608 

convenience  of  place,  no  defense 604«  609 

actual  injury  the  test  of  nuisance 604 

review  of  Duke  of  Orafton  ▼.  flilliard 604-607 

not  a  nuisance  o0rM 607 

see  Donald  ▼.  Humphrey • 607 

coming  to  a  nuisance,  no  defense 607 

see  Barwell  v.  Brooks 607 

convenience  of  manufacturer,  etc.,  no  defense 606 

see  Walter  V.  Selfe 606 

injury  to  vegetation • 609 

see  Pollock  V.  Lester 609 

as  toeflbct  of  oonvenienoe  of  place  for  making  brick 609 

see  Beardmore  V.  Treadwell 610 

see  Bamford  v.  Tumley 611 

review  of  Hale  V.  Barlow 610 

see  Cuney  v.  Ledbitter 611 

fact  that  plaintiff  could  avoid  injury  by  different  use  of  property,  no 
defense 611 

134 
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866  Roberto  ▼.  CUrke. 611 

biulneas  most  produce  injury 61S 

866  Lnaoombe  ▼.  Sture 613 

general  uniformity  of  English  doctrine 614 

American  doctrine  eame  as  English 618-630 

see  Hudtenstine's  appeaL 613 

use  of  fuel  that  proauces  destructive  vapors. 614 

866  Campbell  v.  Seamen • 614 

Huckenstine's  apoeal  reviewed 617 

noxious  trades,  when  nuisance,  locality  does  not  afR»ct 619 

deddon  of  Campbell  v.  Seamen  affirmed  by  court  of  appeal 619 

brick  burning  subject  to  the  same  rules  as  other  oocapation 620 

(See  Bbigk  BuRNnre.) 

Smoke  Stack: 

nuisance  when 608,  n 

Snow: 

sliding  from  roof  upon  traveleron  street 128 

see  Walsh  V.  Mead 128 

Soap  Boilkbt: 

nuisance,  when • 074-679 

see  Rex  V.  Pierce 674 

seeEDammond  v.  Lee • 674 

see  Ballamy  v.  Comb 675 

seeMeigB  v.  Lister 675 

see  Badenhurst  v.  Coatee 675-678 

see  Jamieson  V.  HiUoote 678 

see  Charity  v.  Riddle 679 

SoOT: 

(See  Sm OKB.) 
SfbciaIi  Daicaobs: 

(See  Damaoks.) 
Spbino: 

water  of,  used  by  public,  urinating  in,  public  nnlBanoe • 87 

injury  to  water  of  by  percolation,  actionable  when 122 

Spbikg  Qxnx: 

setting  of,  on  one's  own  land  unlawful 146-147 

when  not  unlawful • 147 

Stable: 

private,  maybe  nuisance 680 

use  of  part  of  dwelling  for,  nuisance  when • 706 

see  Ball  V.Ray 708 

STAONAin^  Water: 

rendering  water  stagnant  by  means  of  dam,  public  nuisance 73 

dam  rendering  water  stagnant 123 

in  swamps 123 

actionable  nuisance 516 

no  prescription  for 516 

seeMills  v.  Hall 516,  n.  2 

see  Brown  V.  Russell 516-578 

Staibs: 

built  over  or  in  street 276 
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Staboh  Wobkb:  pagb. 

refnee  from,  let  Into  water  of  stream,  naiaanoe  when 518 

see  Rochester  ▼.  Stewart 618 

Statutb: 

giving  new  remedy  for  nnisanoe  does  not  take  away  remedy  at  com- 
mon law 2,n.  1 

declaring  ose  of  property  a  nuisance  does  not  change  oonmion-law 

rule  as  to 2,  n.  1 

remedy  given  by,  cumalative  unless 32 

see  Runmick  v.  Morris 22 

conferring  authority  to  use  property  in  certain  way,  effect  of,  on 
question  of  nuisance 2,  n.  2 

Statxttb  of  LnCITATIOKB: 

as  applicable  to  nuisances 09^1000 

9xbam  Enginb: 

use  of  in  public  place  not  per  ie  a  nuisance. 184  n.  2 

negligent  use  of,  makes  it  so 184  n.  2 

use  of,  nuisance  when 688 

see  Liunpson  V.  Smith 688 

StbamMill: 

nuisance  when 692  n. 

Stbfs: 

projecting  into  street i76 

Stbbbts.  (See  Highwat&— MtnnoiPAL  Oobfobationb— Subjacbbt  Suffobt.) 

SuBJACBHT  Suppobt: 

riffht  to,  effect  of  custom 200 

nuein  Harris  ▼.  Ryding , 202 

rule  in  Wakefield  v.  Duke  of  Bucdeugh.. *. 204 

rule  in  Hext  ▼.  Gill 206 

rule  in  Smart  v.  Morton 206 

rule  in  HHton  ▼.  Lord  Granville 206 

distinction  between  conveyance  of  quarries  and  mines 908 

buildings  not  contributing  to  injurr  may  be  recovered  for. 208 

no  prescriptive  right  for  support  of  buildings  can  be  acquired. . . .  20^-218 

rule  as  between  railroad  and  canal  compantos  and  mine-owners 218 

rule  in  Midland  R.  R.  Co.  ▼.  Checkley 216 

relative  riffhts  and  liabilities  of  parties 216 

liability  of  surface-owner  to  the  mine-owner 216 

liability  of  mine^wner  to  the  owner  of  the  surface 217 

lands  granted  for  sand  or  soil,  does  not  authorise  their  removal  to 

injury  of  grantor's  land 219 

withdrawal  of  soil  at  however  great  a  distance  is  actionable  if  injury 

results 219 

rule  in  Ludlow  ▼.  Hudson  R.  R  R.  Ck> 220 

support  for  land  and  buildings  by  implied  grant 228 

right  to  mutual  or  lateral  support  cannot  be  acquired  by  prescription,  224 
nue  of  damages 236 

SUBSTABTIAL  RlGHT: 

defined 900 

illustrations 901  n.  1 

SmuPAOB  Watbb; 

adjoining  owner  not  liable  for  escape  of  when 124 

accumulated  and  sent  upon  adjoining  owner's  land,  liable  for. . . .  124-126 
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reealt  of  change  in  nataral  ooazse  of 124 

water  from  eavee  of  building 124 

aee  BellowB  V.  Sackett ISiiaS 

no  rights  in 416 

what  control  land-owner  haa  over. 416 

not  liable  for  natural  escape  of 416 

must  not  change  its  course  by  artificial  means 416 

not  liable  for  overflow  of  natural  reservoir ...  417 

rule  as  to  water  falling  firont  roofs  of  buildings 417 

see  Bawlsby  V.  8peer 417 

common  law  rule  as  to 417-420 

see  O'Connor  ▼.  Fon  Du  Lac. 418il1 

see  Pettigrew  ▼.  Evansville 418  n.  1 

see  Waterman  v.  Conn.,  etc.,  R.  R  Co 418  n.  1 

see  aibbs  ▼.  Williams. . .   419ii.l 

see  Broadbent  ▼.  Ramsbotham. 430-488 

swamps  and  low  spnng  of  places  right  to  drain 4SS 

rule  in  Bawstrom  ▼.  liiylor. 428-431 

rule  Waffle  V.  N.  Y.  Cent.  R.  R.  Co 431-454 

rule  Waffle  V.  Porter 484-436 

rule  Popplewell  ▼.  Hodgklnson 486-440 

serTituoe  upon  lower  estate 440 

extent  of  the  seryitude 441 

applies  to  manidoal  corporations 441  n.  1 

see  Noonan  v.  Aloany 441  n.  1 

see  Wilson  ▼.  Mayor.' 441  n.  1 

exceptions  to  the  rule  in  some  States 441  n.  1 

see  Greeley  ▼.  Maine  Central  R  R  Co 441  n.  1 

must  not  M  sent  upon  lower  estate  by  artifidal  means  merely  lor 

the  convenience  of  the  dominant  owner. 441 

see  Adams  v.  Walker 441  n.  1, 4^ 

dominant  owner  may  improve  his  estate  for  building  or  sgricnltural 

purposes 443,    446 

servitude  only  extends  to  water  arising  from  natural  canals 446 

see  S  wett  v .  Ca tts 446 

see  Eaofflnan  V.  Griesmier 447 

see  Martin  v.  Riddle 448 

see  Beard  v.  Murphy 449 

see  Hays  v.  Hinkleman 449 

right  to  divest 456 

seeGibbs  v.  Williams 461  n.  1 

seeEarle  v.  De  Hart 453 

see  Gilham  v.  Madieon  Co.  R  R.  Co 452 

distinction  in  rale  between  cities  and  suburban  districts 451 

servient  owner  cannot  by  artificial  means  prevent  the  water  from 

running  upon  his  estate 453 

see  Ogburn  v.  Connor 458 

dominant  owner  cannot  collect  water  upon  his  land  and  precipitate 

it  upon  lower  estate     458  n.  1 

see  Jacksonville,  etc ,  R  R  Co.  v.  Cox 453  n»  1 

see  Cornish  v.  Chicago,  etc.,  R.  R.  Co 453  n.  1 

but  for  instances  when  liability  does  not  attach,  see  Kanaas,  etc,  R 

R.  Co.  V.  Hammer 458  n.  1 

see  Schlichter  v.  Phillippy 458  n.  1 

see  Phelps  V.  Kowlen 453  n.  1 

servitude  between  higher  and  lower  estates 454 

exists  only  in  favor  of  water  arising  from  natural  causes 464 

confflct  of  doctrine 455 

sent  upon  premises  by  grading  or  improvement  of  streets  or  Idgh^ 

ways.    (See  Municipal  Cobfobationb.) 
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owner  not  bound  to  dnin ....121,    138 

see  Woodrnif  ▼.  Fiaber... 128 

not  liable  for  iigoriea  resnlting  from  water  in  from  anj  natural 

caoM 181 

owner  of  may,  but  ifl  not  bonnd  to  drain. 428 

rigbtto  drain ^38^140 

Tah  Babk: 

letting  into  stream  noisanoe,  wben ff20  n. 

Tallow  Factobt  : 

noiaance,  wben 668-872 

see  Peck  ▼.  Elder 669 

see  Morley  v.  Pragnall 668 

Takhert: 

refane  from,  polluting  water  of  stream,  wben  actionable 519  n.  1 

see  Hamell  Y.  McCoy 519  n.l 

nuieance,  wben • 672 

see  Ker  y.  Pappinean 672 

see  State  v.  Street  Commiseionere  of  Trenton 672 

see  FrandB  ▼.  Scboelkopf 672 

TENAlfT: 

liability  to  indictment  or  action  Jointly  witb  hmdloid,  for  nuisance 

wben 76-80 

what  must  be  sbown  to  render  bim  liable 77 

solely  liable  wben 77 

entitled  to  notice  to  abate  wben 77 

landlord  liable  for  nuisance  wben 900,  961  ;  n.  0  ;  965,    968 

wben  liable  for  above 951,968,  968,    968 

jointly  liable  witb  landlord  wben 951 

cannot  have  abatement  wben 957,    958 

actions  by,  what  must  be  alleged .••.....  966,    962 

landlord  liable  to,  wben 965;  n,  2 

(See  RBMSDzn  at  Law.) 

TiHBiaTHB*  Shop: 

nuisance,  wben 694 

Dumisy.  Bckbardt 694 


TiPPLIKO  HousB: 

is  disorderly  bouse  and  indictable  as  such 60,  also  n.  4 


nuisance  wben 57 

ToKBfl: 

near  dwellinira,  not  a  nuisance  unless. 6 

wben  is  a  niusance       • 8 

Tows: 

llabilitjof  for  defects  in  bigliwayB 

(See  HiOHWATB.) 

oyerbanging  lands  of  another,  nuisance  when 118,  118,  n.  1 

in  whom  property  in  fruit,  etc.,  exists 118,  n.  1 

wben  branches  of  may  be  cut 118 

shade,  nuisance,  when • 806 
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distinction  between  and  nuieuioe 23 

Trifb  W0BX8: 

nuisanoe,  when 699 

eee  Farqahar  y.  Watson. 679 

TUNNBL: 

to  oonyer  water  of  Btream  most  be  made  abeolatelj  aafe 143 

eeeOahill  ▼.  Eastman 142 

Tdbpbntinb  Wobkb: 

a  nnlBanoe  when. . .  030 

Vaults: 

defective,  so  that  filthy  water  escapes  from,  by  percolation 119 

see  Ball  ▼.  Wyeth 119 

VSGSTABLBS: 

decayed,  depoidted  on  a4ioLning  land. 119 

Vibration: 

occasioned  by  use  of  adjoining  property,  nuisance  when. 7,  n.  2 


McKeon  v.  See • 7,  n.  2 

ViBBATOBT  SOtmDe  AKD  MOTIONS: 

(See  NOIBB  AND  VlBBATIOH.) 

ViB  Majob: 

defense  when 190,  n.  1,    140 

see  Gorham  ▼.  Libby 130,  n.  1 

seeGarstairs  ▼.  Taylor 140 

Watbb: 

person  bringing  upon  his  premises  bound  to  keep  it  there..  116,  also  n.  1 

120-122 

see  Ryland  ▼.  Fletcher. ISl 

building  occupied  by  different  tenants,  rule  as  to  escape  of  water 

from  tenement  occupied  by  one. 184-138 

see  Ross  y.  Fidden 135 

when  there  is  property  in 843 

right  of  land-owner  to  water. 343 

usufructuary  interest  incident  to  land 844 

riparian  owner's  title  extends  to  the  center  of  the  stream. 844 

the  right  to  use  of  water  in  its  natural  condition. 346 

water-courses  defined 847 

no  water-course  where  there  is  no  definite  source  of  supply 848 

rule  in  Duddon  v.  Guardians,  etc 848 

when  water-course  assumes  its  attributes. 348 

quantity  of  water  is  not  the  test 850 

ralein  Luther  v.  Winnisimet 350 

ownership  of  the  banks  necessary  to  confer  right  to  the  benefidal 

use  of  water-course 8S0-858 

priority  of  occupation 853 

to  what  uses  and  in  what  order  water  may  be  applied 855 

rule  where  water  is  confined  by  dams 857 

liabUity  of  dam  owner  for  injuries a'i8-360 

strictness  of  right  to  have  water  flow  in  its  natural  channel 860-865 

right  to  erect  bulwarks 366 

easements  in  water;  how  acquired 868-868 

rule  in  Tyler  Y.  Wilkinson 808-370 
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actions  may  be  maintained  when  no  actual  damage  is  done 870 

water  rights  as  the  subject  of  grant 871 

reasonaueness  of  use,  question  for  a  Jury 872 

benefits  from  wrongful  use,  no  defense 873 

effect  of  a  license  and  of  acquiescence 874-889 

see  Burkhardt  v.  Houghton 875 

rule  in  Brown  ▼.  Bowen 879 

effect  of  assent  where  heavy  expenditures  are  made— equitable  es- 
toppel     880 

see  veght  y.  The  Raritan  Water  Power  Ck> 880 

rule  in  Hetfield  y.  R.  B.  Co 881 

see  Wood  y.  LeadbiUer 882 

Miller  y.  Auburn,  etc.,  R.  B.  Go. 882 

riffht  to  abate  dam 888 

rule  in  Roberts  y.  Rose 888 

flooding  lower  lands  by  fitful  and  unnatural  discharges  of  water. . . .    886 

diyersion  of 886-415 

detention  of 485-415 

surface 416-455 

artificial  water-courses 466-487 

mills  and  mill  owners. 487-501 

nayigationof 501-521 

nayigable  streams        521-575 

(See  DiyxRSiON  A2n>  DsTBimoN  of  Water— Subfaob  Watbb^Abtificial 

WaTKR-OOUBSB— MiLLB  AMD  MlUrOWIOSBa— POLLUTION  OF  WaTBBt— NaVI- 
OABLB  STBBAMB. 
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